
IN THE SUPREME COURT OF FLORIDA 

IN RE: STANDARD JURY 
INSTRUCTIONS IN CRIMINAL CASES           CASE NO.:  SC18-
REPORT 2018-01
____________________________________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing four amended instructions to the Florida Standard 
Jury Instructions in Criminal Cases, is filed pursuant to Article V, section 2(a), 
Florida Constitution. 

                           Instruction #                 Topic  
Proposal 1         10.13                              Shooting or Throwing a [Missile] 
                                                                  [Stone] [Hard Substance] [at] [within] 
                                                                  [into] [in] a[n] [Building] [Vehicle] 
                                                                  [Vessel] [Aircraft]
Proposal 2         10.14                              Possession of a [Short-Barreled Rifle] 
                                                                  [Short-Barreled Shotgun] [Machine 
                                                                  Gun]  
Proposal 3         10.15                              Felons Carrying a Concealed Weapon
                                                                  or Possessing [a Firearm] 
                                                                  [Ammunition] [an Electric Weapon or 
                                                                  Device]
Proposal 4        10.15(a)                          Possession of [a Firearm] [an Electric 
                                                                  Weapon or Device] [Ammunition] or 
                                                                  Carrying a Concealed Weapon by a 
                                                                  Person under the Age of 24 who has 
                                                                  been found Delinquent of an Offense 
                                                                  which would be a Felony if 
                                                                  Committed by an Adult

The proposals are in Appendix A. Words and punctuation to be deleted are 
shown with strike-through marks; words and punctuation to be added are 
underlined. The proposals were published in the January 1, 2018 issue of the 
Florida Bar News. One comment regarding instruction 10.13 was received from 
the Florida Public Defender’s Association (“FPDA”). The FPDA comment is in 
Appendix B (and includes comments about proposals not included in this report). 
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Proposal 1 – Instruction 10.13
There are four substantive changes proposed for this instruction which 

covers the crime in § 790.19, Fla. Stat. 

First, the title of the crime in the statutes and the title of the crime in the 
existing standard instruction refer to a “dwelling.” However, the elements of the 
crime do not refer to a “dwelling.” The Committee thought it was best for the title 
of the standard instruction to track the language within the statute. The 
Committee’s recommended title is: Shooting or Throwing a [Missile] [Stone] 
[Hard Substance] [at] [within] [into] [in] a[n] [Building] [Vehicle] [Vessel] 
[Aircraft]. By putting all of those options in brackets, the trial judge can tailor the 
name of the crime to the facts of the case. 

Second, the existing standard instruction contains three alternatives for 
element #1, which is the actus reus of the crime: 1) D shot a firearm; 2) D threw a 
missile; and 3) D hurled or projected a stone or other hard substance that would 
produce death or great bodily harm. The Committee concluded there are two 
problems with element #1. First, the statute makes no reference to a firearm. 
Instead, the statute uses the phrase “shoots at.” Obviously, a common fact pattern 
will involve a defendant shooting a firearm. But the Committee thought it is more 
appropriate for the standard instruction to track the statute, which requires the State 
to prove that the defendant shot a missile. Thus, under the Committee’s proposal, it 
would be up to the jury to make the finding that a bullet shot out of a firearm 
constitutes a missile, which is the word used in the statute. 

The second problem within the existing element #1 is that neither alternative 
of  “shot a firearm” or “threw a missile” requires the State to prove that the missile 
or the item shot from the firearm would produce death or great bodily harm. The 
Committee concluded the words in the statute of “which would produce death or 
great bodily harm” apply to the shooting or throwing of a missile. But the existing 
instruction does not capture that part of the statute. Accordingly, in order to fully 
cover the statute, the Committee broke element #1 into two alternatives:

          Give 1a and/or 1b as applicable.
1. (Defendant)

a.  [shot] [or] [threw] a missile that would produce death or
     great bodily harm.
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b.  hurled or projected a stone or other hard substance that
     would produce death or great bodily harm.

    The third substantive change pertains to element #2. Under the existing 
instruction, a defendant would be guilty of this crime by shooting a missile at a 
bus, regardless of whether the bus was occupied. This makes little sense because 
the statute later states “…or vehicle of any kind which is being used or occupied by 
any person.” No one on the Committee thought the purpose of the statute was to 
protect buses. Thus, the Committee concluded that the phrase “which is being used 
or occupied by any person” applies to all modes of transportation (public or private 
bus or any train, locomotive, railway car, caboose, cable railway car, street railway 
car, monorail car, or any vehicle…) listed before that phrase. Accordingly, the 
Committee added “that was being used or occupied by any person” to element #2b 
and also added “a vehicle of any kind that was being used or occupied by any 
person” as element #2d. 

The fourth substantive change was to the last paragraph in the body of the 
instruction. In the existing instruction, the last paragraph defines “firearm.” That 
definition is no longer needed, however, because the instruction (if approved) 
would make no mention of a firearm. Instead, the Committee thought the last 
paragraph should reflect the holding in Polite v. State, 454 So. 2d 769 (Fla. 1st 
DCA 1984), which held that it is not necessary for the State to prove a defendant 
acted with malevolence toward a vehicle or structure because the defendant may 
have acted with a wanton or malicious attitude directed toward an individual 
within or near the vehicle or structure.

The non-substantive changes to the instruction include adding the word 
“defendant’s” to element #3 to highlight that the jury has to find that it was the 
defendant who acted wantonly or maliciously, and to add a citation to State v. 
Kettel, 980 So. 2d 1061 (Fla. 2008), as support for the definitions of “wantonly” 
and “maliciously.” 

The proposal was published and one comment from the FPDA was received. 
The FPDA suggested a grammatical change to the Polite paragraph. The 
Committee agreed with the FPDA suggestion and the Polite paragraph is now 
proposed to read as follows:

Give if applicable. Polite v. State, 454 So. 2d 769 (Fla. 1st DCA 1984).
It is not necessary for the State to prove a defendant acted with 

malevolence toward a vehicle or structure itself if the State proved [he] [she] 
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acted with a wanton or malicious attitude directed toward an individual 
within or near the vehicle or structure.

No other comments were received. Upon post-publication review, the 
Committee voted unanimously for all proposed changes in Appendix A. 

Proposal 2 – Instruction 10.14 
The existing instruction 10.14 is titled “Possession of Forbidden Firearms,” 

but there are only three firearms covered by § 790.221, Fla. Stat.,: a short-barreled 
rifle, a short-barreled shotgun, and a machine gun. The Committee concluded that 
the name of the crime should be changed to reflect the specific type of forbidden 
firearm. Also, the elements section was changed so that the specific type of 
forbidden firearm would be set forth in brackets. Additionally, for element #1, the 
Committee thought virtually all charging documents would track the statute so 
there was no need to put “owned” in one set of brackets and “care, custody, 
possession, or control” in a separate set of brackets. 

§ 790.221(3), Fla. Stat., states that the forbidden types of firearms covered 
by the statute that are lawfully owned or possessed under federal law are excepted 
from the statute. The Committee doubted that there would be many trials where the 
issue to be determined was whether the firearm was allowed to be possessed under 
federal law. Therefore, the Committee moved the affirmative defense section of the 
existing instruction into the Comment section. 

It is more likely—although probably still unlikely—that a defendant claims 
the forbidden firearm is an antique firearm, which is another affirmative defense 
according to the statute. Because the burden of persuasion of the antique firearm 
defense is unclear, the Committee inserted its usual format which allows the trial 
judge to (a) allocate the burden of persuasion to the appropriate party and (b) 
determine the appropriate burden of proof. Because the definition of “antique 
firearm” is explained in the new affirmative defense section, the definition of 
“antique firearm” is removed from the definition section.

There are only two other changes. First, the statutory definitions of the three 
types of forbidden firearms are fully set out in the proposed instruction, which will 
make it easier for lawyers to copy and paste from the Court’s website into a Word 
document that can be given to jurors. Also, the Committee deleted the old 
explanation of “possession” and inserted the new explanation of “possession” that 
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was recently promulgated in In Re: Standard Jury Instructions in Criminal Cases - 
Report 2017-03, SC17-1652. 

  The proposal was published, and no comments were received. Upon post-
publication review, the Committee voted unanimously for all proposed changes in 
Appendix A. 

Proposal 3 – Instruction 10.15 
Only minor changes are proposed for Instruction 10.15, which covers the 

crime of Possession of a Firearm by a Convicted Felon/Carrying a Concealed 
Firearm by a Convicted Felon. The proposed changes are designed to make this 
instruction consistent with the other instructions in this report and with other 
firearm-related proposals in SC17-2263. For example, because the charging 
documents are likely to track the statute, there is no need to put “owned” in one set 
of brackets and “care, custody, possession, or control” in another set of brackets. 
More specific statutory references are added above the definitions of “firearm,” 
“electric weapon or device,” and “ammunition.” Because everyone on the 
Committee thought the Legislature intended that an antique firearm was not to be 
considered a firearm unless it was used in the commission of another crime, the 
Committee inserted in the definition of a “firearm” section: [The term “firearm” 
does not include an antique firearm unless the antique firearm is used in the 
commission of another crime.] The old explanation of “possession” is deleted 
and the new explanation of “possession” that was recently promulgated in In Re: 
Standard Jury Instructions in Criminal Cases - Report 2017-03, SC17-1652, was 
inserted. Finally, because the element section contains the word “knowingly,” the 
Committee added optional definitions for “knowingly,” which are copied from the 
Retail Theft instruction and supported by Shaw v. State, 510 So. 2d 349 (Fla. 2d 
DCA 1987).

The proposal was published, and no comments were received. Upon post-
publication review, the Committee voted unanimously for all proposed changes in 
Appendix A.

Proposal 4 – Instruction 10.15(a)
The Committee added the word “knowingly” in element #2, which makes 

this instruction consistent with the case law and Instruction 10.15. (A person 
cannot be guilty of possession of a firearm by a convicted felon without knowledge 
of the firearm. Johnson v. State, 890 So. 2d 432 (Fla. 4th DCA 2004)). The other  
proposed changes are designed to make this instruction consistent with the 
proposals for Instructions 10.1 and 10.15, including using “another crime” instead 
of “a crime” in the explanation of an antique firearm; the deletion of the old 
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explanation of “possession”; the insertion of the new explanation of “possession” 
that was recently promulgated in In Re: Standard Jury Instructions in Criminal 
Cases - Report 2017-03, SC17-1652; and the addition of the two optional 
definitions of “knowingly”. 

The proposal was published, and no comments were received. Upon post-
publication review, the Committee voted unanimously for all proposed changes in 
Appendix A.

In conclusion, the Committee requests the Court authorize for use the four 
proposals as outlined in Appendix A. 

 Respectfully submitted this 29th day of 
March, 2018. 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org

CERTIFICATE OF SERVICE AND FONT COMPLIANCE
I hereby certify that this report has been prepared using Times New Roman 

14 point font in compliance with the font requirements of Florida Rule of 
Appellate Procedure 9.210(a)(2) and that a copy of the report and the two 
appendices have been sent by email to Attorney John Eddy Morrison, at 
JEM@pdmiami.com, this 29th day of March, 2018. 

s/ Judge F. Rand Wallis 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal 
Cases
Fifth District Court of Appeal
300 South Beach Street
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Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@ficourts.org
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