
SC18-468 

In the Supreme Court of Florida 
________________________________________ 

FLORIDA HIGHWAY PATROL, A DIVISION OF FLORIDA DEPARTMENT OF HIGHWAY 
SAFETY AND MOTOR VEHICLES, 

Petitioner, 
 

v. 
 

LASHONTA RENEA JACKSON, AS PERSONAL REPRESENTATIVE OF THE ESTATE OF 
VONTAVIA KIARA ROBINSON, DECEASED, ON BEHALF OF MULTIPLE BENEFICIARIES, 

Respondent. 
_______________________________________ 

  
PETITIONER’S INITIAL BRIEF  

________________________________________ 

ON DISCRETIONARY REVIEW FROM THE  
FIRST DISTRICT COURT OF APPEAL 

Case No. 1D16-3940 
________________________________________ 

 
 
 
 
Office of the Attorney General 
The Capitol, PL-01 
Tallahassee, Florida 32399  
(850) 414-3300 
christopher.baum@myfloridalegal.com 

 
ASHLEY MOODY 
   Attorney General 
 
AMIT AGARWAL (FBN 125637) 
   Solicitor General 
EDWARD M. WENGER (FBN 85568) 
   Chief Deputy Solicitor General 
CHRISTOPHER J. BAUM (FBN 1007882) 
   Deputy Solicitor General 
BRITT THOMAS (FBN 0962899) 
   Chief Assistant Attorney General 
 

Counsel for Petitioner 
 

 

Filing # 85029805 E-Filed 02/15/2019 05:29:03 PM
R

E
C

E
IV

E
D

, 0
2/

15
/2

01
9 

05
:3

0:
26

 P
M

, C
le

rk
, S

up
re

m
e 

C
ou

rt



ii 

TABLE OF CONTENTS 

Table of Authorities ................................................................................................. iv 

Statement of the Facts and Case ................................................................................ 1 

A. Factual background .......................................................................................... 1 

B. Proceedings in the circuit court ....................................................................... 1 

C. Proceedings in the First District ...................................................................... 2 

Summary of Argument .............................................................................................. 4 

Argument.................................................................................................................... 8 

I. Rule 9.130(a)(3)(C)(xi) permits an appeal of a non-final order denying 
sovereign immunity if the record shows that the defendant is entitled to 
sovereign immunity as a matter of law but the trial court did not explicitly 
preclude it as a defense. ................................................................................... 8 

A. Legal background .................................................................................. 8 

B.  Analysis ...............................................................................................15 

1. The plain text of Rule 9.130(a)(3)(C)(xi) establishes that 
an express statement is not required. ........................................16 

2. This Court’s precedent confirms that the Rule does not 
require an express statement. ....................................................18 

3. An express-statement requirement would frustrate the 
purpose of Rule 9.130(a)(3)(C)(xi). ..........................................29 

4. Construing Rule 9.130(a)(3)(C)(xi) to include an express-
statement requirement would significantly diminish the 
practical value of sovereign immunity and would yield 
arbitrary and indefensible results. .............................................31 

II. The First District’s dismissal should be reversed and the case should be 
remanded. .......................................................................................................34 

A. The First District has appellate jurisdiction over the  



iii 

trial court’s order. ................................................................................34 

B. The Court should remand for the First District to determine whether 
FHP is entitled to sovereign immunity. ...............................................34 

Conclusion ...............................................................................................................35 

Certificate of Service ...............................................................................................37 

Certificate of Compliance ........................................................................................39 



iv 

TABLE OF AUTHORITIES 

Page(s) 
Cases 

Barco v. Sch. Bd. of Pinellas Cty.,  
975 So. 2d 1116 (Fla. 2008) .................................................................................17 

Bd. of Regents of State v. Snyder,  
826 So. 2d 382 (Fla. 2d DCA 2002).....................................................................14 

Beach Community Bank v. City of Freeport,  
150 So. 3d 1111 (Fla. 2014) ......................................................................... passim 

Bionetics Corp. v. Kenniasty,  
69 So. 3d 943 (Fla. 2011) .....................................................................................35 

Citizens Prop. Ins. Corp. v. Calonge,  
246 So. 3d 447 (Fla. 3d DCA 2018).............................................................. 12, 15 

Citizens Prop. Ins. Corp. v. Sosa,  
215 So. 3d 90 (Fla. 3d DCA 2016) .......................................................................12 

City of Coral Gables v. Blanco,  
248 So. 3d 1211 (Fla. 3d DCA 2018)...................................................................12 

City of Freeport v. Beach Community Bank,  
108 So. 3d 684 (Fla. 1st DCA 2013) ....................................................................10 

City of Miami Firefighters’ & Police Officers’ Ret. Tr. & Plan v. Castro,  
250 So. 3d 64 (Fla. 3d DCA 2018) .......................................................................12 

City of Miami Gen. Employees’ & Sanitation Employees’ Ret. Tr. v. Rodriguez, 
246 So. 3d 567 (Fla. 3d DCA 2018).....................................................................12 

City of Miami v. Peralta,  
No. 3D16-806, 2018 WL 5930422 (Fla. 3d DCA Nov. 14, 2018) ......................12 

Dep’t of Children & Families v. Feliciano,  
259 So. 3d 957 (Fla. 3d DCA Nov. 28, 2018) .............................................. passim 

Dep’t of Education v. Roe,  
679 So. 2d 756 (Fla. 1996) .................................................................................3, 8 

Doctor’s Hospital of Hollywood, Inc. v. Madison,  
411 So. 2d 190 (Fla. 1982) ...................................................................................18 



v 

Douglas v. Bronson,  
178 So. 3d 552 (Fla. 1st DCA 2015) ....................................................................12 

Eagle Arts Acad., Inc. v. Tri-City Elec. Co.,  
211 So. 3d 1083 (Fla. 3d DCA 2017)...................................................................12 

Fla. Agency for Health Care Admin. v. McClain,  
244 So. 3d 1147 (Fla. 1st DCA 2018) ..................................................................12 

Fla. Dep’t of Corr. v. Culver,  
716 So. 2d 768 (Fla. 1998) ............................................................................ 13, 24 

Fla. Highway Patrol v. Jackson,  
238 So. 3d 430 (Fla. 1st DCA 2018) ............................................................ passim 

Fla. Lottery v. Seneca One, LLC,  
243 So. 3d 533 (Fla. 1st DCA 2018) ....................................................................12 

Fleetwood Homes of Fla., Inc. v. Reeves,  
833 So. 2d 857 (Fla. 2d DCA 2002).....................................................................27 

Gionis v. Headwest, Inc.,  
799 So. 2d 416 (Fla. 5th DCA 2001) ...................................................................14 

Harlow v. Fitzgerald,  
457 U.S. 800 (1982) .............................................................................................32 

Hastings v. Demming,  
694 So. 2d 718 (Fla. 1997) ................................................................ 13, 24, 27, 28 

Holly v. Auld,  
450 So. 2d 217 (Fla. 1984) ...................................................................................19 

In re Amendments to Fla. R. App. P. 9.130,  
151 So. 3d 1217 (Fla. 2014) ......................................................................... passim 

Jones v. Allen,  
No. 1D18-2739, 2018 WL 6816748 (Fla. 1st DCA Dec. 28, 2018) ....................12 

Keck v. Eminisor,  
104 So. 3d 359 (Fla. 2012) ........................................................................... passim 

Key v. Almase,  
253 So. 3d 713 (Fla. 3d DCA 2018).....................................................................12 

Mandico v. Taos Constr., Inc.,  
605 So. 2d 850 (Fla. 1992) ............................................................................ 13, 32 



vi 

Martin Elecs., Inc. v. Glombowski,  
705 So. 2d 26 (Fla. 1st DCA 1997) ......................................................................33 

Miami-Dade Cty. v. Pozos,  
242 So. 3d 1152 (Fla. DCA 2017) ................................................................. 11, 14 

Mitchell v. Forsyth,  
472 U.S. 511 (1985) ...................................................................................... 26, 32 

Murray v. Rosati,  
929 So. 2d 1090 (Fla. 4th DCA 2006) .................................................................14 

Reeves v. Fleetwood Homes of Fla., Inc.,  
889 So. 2d 812 (Fla. 2004) ...................................................................... 13, 27, 28 

Roberts v. Whiddon,  
248 So. 3d 297 (Fla. 1st DCA 2018) ....................................................................12 

Rodriguez v. Miami-Dade Cty.,  
117 So. 3d 400 (Fla. 2013) ...................................................................... 10, 23, 31 

Rollins v. Pizzarelli,  
761 So. 2d 294 (Fla. 2000) ...................................................................................25 

Stephens v. Geoghegan,  
702 So. 2d 517 (Fla. 2d DCA 1997).....................................................................14 

Strax Rejuvenation & Aesthetics Inst., Inc. v. Shield,  
49 So. 3d 741 (Fla. 2010) .....................................................................................31 

Taival v. Barrett,  
204 So. 3d 486 (Fla. 5th DCA 2016) ...................................................................14 

Tindel v. Kessler,  
772 So. 2d 599 (Fla. 5th DCA 2000) ...................................................................14 

Tucker v. Resha,  
648 So. 2d 1187 (Fla. 1994) ...................................................................... 8, 26, 32 

Vermette v. Ludwig,  
707 So. 2d 742 (Fla. 2d DCA 1997).....................................................................14 

W. Fla. Reg’l Med. Ctr., Inc. v. See,  
79 So. 3d 1 (Fla. 2012) .........................................................................................17 

Wallace v. Dean,  
3 So. 3d 1035 (Fla. 2009) .............................................................................. 26, 28 



vii 

Statutes 

§ 440.11, Fla. Stat. ...................................................................................................27 
§ 447.403, Fla. Stat. ................................................................................................... 2 
Other Authorities 

Bryan Garner & Antonin Scalia, Reading Law (2012) ............................................25 
Rules 

Fla. R. App. P. 9.130(a)(3)(C)(v).............................................................................12 
Fla. R. App. P. 9.130(a)(3)(C)(xi) ................................................................... passim 
 
 



1 

STATEMENT OF THE FACTS AND CASE 

A. Factual background 

In January 2012, smoke from a wildfire on Paynes Prairie Preserve in Alachua 

County, as well as two separate vehicle crashes, caused the temporary closure of 

both US 441 and I-75 to traffic in both directions. Smoke from the wildfire was a 

contributing factor in those crashes, and both roads were temporarily closed as a 

result of both “the crashes and visibility concerns.” App’x 4. Several hours later, 

after weighing the safety risks resulting from keeping the interstate closed—such as 

stoppages on the interstate and the diversion of traffic, including tractor-trailers, onto 

unfamiliar rural roads in the middle of the night—FHP determined that visibility 

conditions had improved, and reopened I-75. App’x 4. About a half an hour later, 

visibility conditions on I-75 suddenly deteriorated, and a fatal, multi-vehicle crash 

occurred. Vontavia Robinson was among the fatalities. App’x 4. 

B. Proceedings in the circuit court 

The personal representative of Robinson’s estate, LaShonta Jackson, filed a 

one-count negligence suit against FHP, alleging that FHP was negligent in reopening 

I-75. FHP moved for summary judgment, arguing (1) that FHP owed no duty of care 

to Robinson, and (2) that FHP had sovereign immunity for its discretionary decision 

to reopen, either because it was discretionary or, if the court were to construe it as 
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operational, because it should be treated as a discretionary decision under the police 

emergency exception. 

The circuit court denied FHP’s motion for summary judgment, stating only 

that “[d]isputed issues of material fact exist, including, but not limited to, the extent 

and adequacy of [FHP’s] continued monitoring of the roadway, that prevent the 

entry of Final Summary Judgment.” App’x 17. It did not state that FHP was not 

entitled to sovereign immunity as a matter of law or provide that any disputes of 

material fact were relevant to FHP’s claim of sovereign immunity. 

C. Proceedings in the First District 

Pursuant to Rule 9.130(a)(3)(C)(xi), FHP appealed to the First District. In her 

brief to the district court, Respondent conceded that the First District had jurisdiction 

to consider the trial court’s non-final order. See Answer Brief at 15 (“This is a non-

final appeal brought pursuant to Fla. R. App. P. 9.130(a)(3)(C)(xi). This Court has 

non-final appellate jurisdiction pursuant to Fla. R. App. P. 9.030(b)(1)(B) and Art. 

V, § 4(b)(1), Fla. Const.”).  

Notwithstanding Respondent’s concession, the First District dismissed the 

appeal for lack of jurisdiction. Judge Winokur’s opinion began with a few clarifying 

points. He “treat[ed]” the trial court order “as if the court meant to deny the motion 

on the immunity ground, because that is the only basis on which FHP could seek an 

interlocutory appeal under Rule 9.130.” Fla. Highway Patrol v. Jackson, 238 So. 3d 
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430, 431 n.1 (Fla. 1st DCA 2018). He also noted that “[a]ny dispute related to the 

quality of FHP’s monitoring the interstate,” the only dispute to which the trial court 

referred in its order, “does not seem to relate to the question of whether FHP is 

immune from suit. Instead, these disputed facts relate to the question of FHP’s 

negligence, rather than its immunity from suit.” Id. at 436.  

Ultimately, however, the court dismissed FHP’s appeal for lack of 

jurisdiction. Judge Winokur wrote that the court was “constrained” to find that 

certain cases addressing workers’ compensation immunity “preclude appellate 

review” because the circuit court’s order did not explicitly state that FHP was not 

entitled to sovereign immunity as a matter of law. Id. 

But Judge Winokur also detailed what he viewed as a conflict in this Court’s 

precedents. First, in light of “the 2014 amendment expanding the types of non-final 

orders denying immunity, including sovereign immunity, that may be appealed,” as 

well as “the justification for allowing interlocutory review of orders denying 

immunity” set forth in several earlier cases, he contended that “a strong argument 

can be made that [Department of Education v. Roe, 679 So. 2d 756, 759 (Fla. 1996)], 

which held that orders denying sovereign immunity are unappealable because 

sovereign immunity is a defense to liability rather than an immunity from suit, is no 

longer good law.” Id. at 437. Second, he pointed out that in Beach Community Bank 

v. City of Freeport, 150 So. 3d 1111, 1112 (Fla. 2014) (per curiam), this Court 
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“permitted interlocutory appellate review of an order denying immunity without any 

discussion of whether the order under review ‘explicitly’ stated that the 

governmental entity was not entitled to sovereign immunity as a matter of law.” Id. 

In light of these recent developments, Judge Winokur found it to be “unclear 

if the Florida Supreme Court has departed from narrowly interpreting ‘as a matter of 

law’ to permit appellate review of orders denying sovereign immunity when the 

record demonstrates that the defendant is entitled to such immunity and was 

erroneously required to continue to defend itself.” Id. As a result, the court 

unanimously certified the following question for this Court’s review:  

Does Rule 9.130 permit an appeal of a non-final order denying 
immunity if the record shows that the defendant is entitled to immunity 
as a matter of law but the trial court did not explicitly preclude it as a 
defense? 

Id. at 438.  

This Court granted discretionary review without modifying the certified 

question. 

SUMMARY OF ARGUMENT 

 I.  Florida Rule of Appellate Procedure 9.130(a)(3)(C)(xi) permits an appeal 

of a non-final order denying sovereign immunity if the record shows that the 

defendant is entitled to immunity as a matter of law, regardless of whether the trial 

court’s order explicitly states that defendant is not entitled to such immunity.  
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A.  The plain text of the rule authorizes appeals of non-final orders that 

“determine . . . that, as a matter of law, a party is not entitled to sovereign immunity.” 

A “non-final order denying immunity” necessarily rejects a defendant’s claim that, 

based on undisputed facts, it is entitled to sovereign immunity as a matter of law, 

such that it should not be subject to the continuing burden of defending against the 

suit. The text of the rule does not say that, for such a determination to be immediately 

appealable, it must take the form of an explicit statement using magic words.   

 B.  Directly applicable caselaw confirms that interpretation. In Beach 

Community Bank, this Court held that the trial court’s order denying sovereign 

immunity was immediately appealable under Rule 9.130(a)(3)(C)(xi) because the 

appellate court—not the trial court—correctly concluded that the immunity issue 

sought to be raised on appeal turned on a “pure question of law.” What is more, this 

Court repeatedly stressed that Beach Community Bank presented the “exact 

scenario” in which an interlocutory appeal may be taken from a non-final order 

denying sovereign immunity. In reciting the facts and circumstances that gave rise 

to that “exact scenario,” this Court did not say or imply that the trial court’s order 

expressly stated that the City was not entitled to immunity as a matter of law. Nor is 

there any basis for speculating that this Court may have based its decision on any 

such unmentioned aspect of the record. Indeed, it is undisputed that the trial court’s 

order in Beach Community Group—like the trial court’s order in this case—did not 
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expressly state that the City was not entitled to immunity as a matter of law.  

 C.  Inserting an extra-textual express-statement requirement into Rule 

9.130(a)(3)(C)(xi) would frustrate the purpose of the rule. In Keck, this Court 

requested the Florida Bar’s Appellate Rules Committee to submit an amendment to 

Rule 9.130 “allowing for interlocutory review” where an individual defendant 

invoking sovereign immunity under Section 768.28(9)(a), Florida Statutes, “is 

denied that immunity and the issue turns on a matter of law.” In re Amendments to 

Fla. R. App. P. 9.130, 151 So. 3d 1217, 1217 (Fla. 2014) (emphasis added). Whether 

an immunity issue “turns on a matter of law” depends on the nature of the issue—

not what a trial court does or does not say about that issue.   

 D.  Sovereign immunity confers immunity from suit, not just immunity from 

liability. Construing Rule 9.130(a)(3)(C)(xi) to include an express-statement 

requirement would significantly diminish the practical value of sovereign immunity, 

exalt form over substance, and yield arbitrary and indefensible results. An express-

statement requirement would allow trial courts to insulate pre-trial rulings denying 

meritorious claims of sovereign immunity from appellate review until after trial, 

rendering the immunity from suit effectively meaningless. By needlessly delaying 

the vindication of meritorious claims of immunity, an explicit-statement rule would 

require parties and courts to squander scarce resources litigating merits issues that 

otherwise would not have to be resolved. An express-statement requirement would 
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also give trial courts a perverse incentive to issue unelaborated orders summarily 

denying immunity. Similarly, it would allow trial courts to dictate an appellate 

court’s jurisdiction over pure issues of law—issues on which appellate courts have 

particular expertise. As this Court and the U.S. Supreme Court have made clear, 

these considerations support early appellate adjudication of claims that a party is 

entitled to sovereign immunity as a matter of law.  

 II. Assuming this Court answers the certified question in the affirmative, it 

should reverse and remand. Believing itself “constrained” by this Court’s precedent, 

the First District dismissed FHP’s appeal without determining whether FHP could 

show, based on undisputed facts, that it is entitled to immunity as a matter of law. 

That was error. Accordingly, the First District’s order of dismissal should be 

reversed. 

This Court should remand for the First District to resolve the merits of FHP’s 

claim of sovereign immunity in the first instance. The First District did not address 

whether FHP is entitled to immunity as a matter of law; it did not certify that question 

for this Court’s review; neither party asked this Court to review the issue in their 

jurisdictional briefing; and this Court did not grant review to resolve that question. 
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STANDARD OF REVIEW 

This Court reviews de novo the pure question of law whether a non-final order 

denying sovereign immunity is appealable under Rule 9.130(a)(3)(C)(xi). See Keck 

v. Eminisor, 104 So. 3d 359, 363 (Fla. 2012). 

ARGUMENT 

I. RULE 9.130(A)(3)(C)(XI) PERMITS AN APPEAL OF A NON-FINAL ORDER 
DENYING SOVEREIGN IMMUNITY IF THE RECORD SHOWS THAT THE 
DEFENDANT IS ENTITLED TO SOVEREIGN IMMUNITY AS A MATTER OF LAW 
BUT THE TRIAL COURT DID NOT EXPLICITLY PRECLUDE IT AS A DEFENSE. 

A. Legal background 

This case presents the question whether Rule 9.130(a)(3)(C)(xi) “permit[s] an 

appeal of a non-final order denying [sovereign] immunity if the record shows that 

the defendant is entitled to immunity as a matter of law but the trial court did not 

explicitly preclude it as a defense.” A brief overview of this Court’s relevant 

precedents and appellate rules provides helpful context. 

1.  Until 2015, non-final orders that denied a claim of sovereign immunity 

were not appealable. In Department of Education v. Roe, 679 So. 2d 756, 759 (Fla. 

1996), the Court had considered whether such orders were appealable. In holding 

that they were not, the Court rejected an invitation to extend the reasoning in a case 

decided two years earlier, Tucker v. Resha, 648 So. 2d 1187 (Fla. 1994), in which 

the Court held that non-final orders denying qualified immunity from federal civil 

rights claims were appealable. 
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A ruling in 2012 sparked an amendment to Rule 9.130, however. Keck v. 

Eminisor, 104 So. 3d 359 (Fla. 2012). In Keck, the Court held that “an order denying 

summary judgment based on a claim of individual immunity under section 

768.28(9)(a) is subject to interlocutory review where the issue turns on a question of 

law.” Id. at 366. In a concurring opinion, Justice Pariente recommended that the rules 

committee, in amending Rule 9.130 to conform with the Court’s opinion, “should 

consider the rule amendment more broadly and address the issue pertaining to 

interlocutory appeals of immunity claims in a comprehensive manner.” Id. at 369.  

In response, the rules committee proposed two changes: a narrow amendment 

specifically implementing Keck’s holding, and a broader amendment that would 

“authorize appeals from nonfinal orders which determine that, as a matter of law, a 

party is not entitled to any immunity from suit not otherwise addressed in this rule.” 

In re Amendments to Fla. R. App. P. 9.130, 151 So. 3d 1217, 1218 (Fla. 2014). 

Viewing that as potentially “too broad,” the Court modified the proposal “to 

authorize appeals from nonfinal orders which determine, as a matter of law, that a 

party is not entitled to sovereign immunity.” Id. at 1217-18. Although Judge 

Winokur noted below in this case that “[t]he Court did not specify the extent the 

amendment rule abrogated Roe, which had specifically prohibited interlocutory 

appeal of orders denying sovereign immunity,” Jackson, 238 So. 3d at 433, certain 
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orders that were not appealable under Roe are now appealable under Rule 

9.130(a)(3)(C)(xi). 

On the very same day that the Court amended Rule 9.130, the Court 

interpreted and applied the newly promulgated Rule 9.130(a)(3)(C)(xi). In City of 

Freeport v. Beach Community Bank, 108 So. 3d 684 (Fla. 1st DCA 2013), the First 

District had held that it could exercise certiorari jurisdiction to review a non-final 

order finding that the City of Freeport was not entitled to sovereign immunity. While 

the case was pending in this Court, the Court decided Rodriguez v. Miami-Dade 

County, 117 So. 3d 400, 404-06 (Fla. 2013), in which it held that “certiorari review 

was improperly used” to review such an order. In Beach Community Bank v. City of 

Freeport, 150 So. 3d 1111, 1112 (Fla. 2014) (per curiam), the Court thus quashed 

the First District’s decision to the extent it reviewed the order based on a writ of 

certiorari. Beach Community Bank, 150 So. 3d at 1115.  

Although certiorari review was not appropriate, the Court concluded that 

“[t]he amendment to rule 9.130 cover[ed] this exact scenario pertaining to a nonfinal 

order denying a sovereign immunity defense as a matter of law.” Id. The Court 

explained that the “amendment permits district courts to review nonfinal orders of 

decisions determining entitlement to sovereign immunity where the case involves a 

pure legal question.” Id. at 1113. The First District had “concluded that the City’s 

claim to sovereign immunity rested on a pure question of law,” and the Court agreed. 
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Id. As a result, the case “f[ell] squarely within the new rule amendment,” and 

appellate review was appropriate. Id.  

The trial court’s non-final order in Beach Community Bank did not expressly 

state that the City was not entitled to sovereign immunity. It did not reference 

“sovereign immunity” at all, and it did not contain the phrase “as a matter of law.” 

But, as both the First District and this Court concluded, the City’s entitlement to 

sovereign immunity was a “pure question of law,” requiring a determination 

“whether the negligence alleged by the Bank relate[d] to a discretionary or 

operational function of government.” Id. at 1113, 1114. In other words, the Court in 

Beach Community Bank held that when a non-final order determining entitlement to 

sovereign immunity “involves a pure question of law,” district courts may review 

those orders whether or not the trial court’s order contains an express statement 

denying sovereign immunity as a matter of law.  

Since Beach Community Bank was decided, however, some district courts of 

appeal have imposed a new requirement: unless the trial court “expressly state[s] in 

its order whether it determined that, as a matter of law, [a party] is not entitled to 

sovereign immunity,” the order is not appealable. Miami-Dade Cty. v. Pozos, 242 

So. 3d 1152, 1157 (Fla. DCA 2017), reh’g denied, 242 So. 3d 540 (Fla. 3d DCA 
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2018).1 Below, the First District followed suit: “Because the order under review did 

not explicitly determine, as a matter of law, that FHP was not entitled to sovereign 

immunity, [the court] dismiss[ed] this appeal.” Jackson, 238 So. 3d at 431. As 

detailed above, though, Judge Winokur expressed serious reservations about this 

requirement. 

2.  The district courts of appeal that have adopted this requirement imported 

it from cases regarding the appealability of non-final orders denying summary 

judgment based on workers’ compensation immunity under Rule 9.130(a)(3)(C)(v). 

In a series of cases, this Court provided that such orders were appealable and set 

forth what the order must contain to be appealable.  

                                                 
1 Accord Dep’t of Children & Families v. Feliciano, No. 3D16-2904, 2018 WL 

6186521 (Fla. 3d DCA Nov. 28, 2018); Citizens Prop. Ins. Corp. v. Calonge, 246 
So. 3d 447 (Fla. 3d DCA 2018), reh’g denied (June 8, 2018); Eagle Arts Acad., Inc. 
v. Tri-City Elec. Co., 211 So. 3d 1083 (Fla. 3d DCA 2017); Fla. Agency for Health 
Care Admin. v. McClain, 244 So. 3d 1147 (Fla. 1st DCA 2018); Fla. Lottery v. 
Seneca One, LLC, 243 So. 3d 533 (Fla. 1st DCA 2018); City of Coral Gables v. 
Blanco, 248 So. 3d 1211 (Fla. 3d DCA 2018); Key v. Almase, 253 So. 3d 713 (Fla. 
3d DCA 2018); City of Miami v. Peralta, No. 3D16-806, 2018 WL 5930422 (Fla. 
3d DCA Nov. 14, 2018); City of Miami Gen. Employees’ & Sanitation Employees’ 
Ret. Tr. v. Rodriguez, 246 So. 3d 567 (Fla. 3d DCA 2018); Roberts v. Whiddon, 248 
So. 3d 297 (Fla. 1st DCA 2018); Jones v. Allen, No. 1D18-2739, 2018 WL 6816748 
(Fla. 1st DCA Dec. 28, 2018); City of Miami Firefighters’ & Police Officers’ Ret. 
Tr. & Plan v. Castro, 250 So. 3d 64 (Fla. 3d DCA 2018); Citizens Prop. Ins. Corp. 
v. Sosa, 215 So. 3d 90 (Fla. 3d DCA 2016); Douglas v. Bronson, 178 So. 3d 552 
(Fla. 1st DCA 2015). 
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In Mandico v. Taos Construction, Inc., 605 So. 2d 850 (Fla. 1992), the Court 

first held that non-final orders denying summary judgment based on workers’ 

compensation immunity as a matter of law are appealable. Then, in Hastings v. 

Demming, the Court clarified that those orders are appealable only if the circuit court 

“specifically states that, as a matter of law, such a defense is not available to a party.” 

694 So. 2d 718, 720 (Fla. 1997). “In those limited cases, the party is precluded from 

having a jury decide whether a plaintiff’s remedy is limited to workers’ 

compensation benefits and, therefore, an appeal is proper.” Id. By contrast, if “the 

denial of the summary judgment” is “based on a factual dispute,” the “party is still 

likely able to present an immunity defense to the jury.” Id.  

A year later, the Court held that district courts of appeal lack jurisdiction over 

appeals from orders that do not “specifically state that workers’ compensation 

immunity is unavailable as a defense,” even if “a review of the record reveal[s] no 

disputed issues of material fact.” Fla. Dep’t of Corr. v. Culver, 716 So. 2d 768 (Fla. 

1998). And in Reeves v. Fleetwood Homes of Florida, Inc., the Court held that even 

orders that use the phrase “‘as a matter of law’ in the factual section of the order” 

are not appealable without a “determination, on the face of the order, that [the party 

is] precluded and prohibited, as a matter of law, from asserting the application of 

workers’ compensation immunity from liability at the time of trial.” 889 So. 2d 812, 

821 (Fla. 2004). 
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Not long after Hastings was decided, the district courts of appeal began to 

apply the requirement of an express statement regarding immunity in cases involving 

orders denying other types of immunity. E.g., Stephens v. Geoghegan, 702 So. 2d 

517, 521 (Fla. 2d DCA 1997) (relying on Hastings in case involving order denying 

qualified immunity from federal claim); Gionis v. Headwest, Inc., 799 So. 2d 416, 

418 (Fla. 5th DCA 2001) (same); Tindel v. Kessler, 772 So. 2d 599 (Fla. 5th DCA 

2000) (same);2 Taival v. Barrett, 204 So. 3d 486 (Fla. 5th DCA 2016) (relying on 

Gionis and Tindel in case involving order denying employee sovereign immunity 

under § 768.28(9), Fla. Stat.). And after Beach Community Bank was decided, the 

district courts of appeal extended the rule to orders denying sovereign immunity, 

similarly drawing on Hastings. See supra n.1. By contrast, this Court has never 

extended the express statement rule to orders denying sovereign immunity. 

3.  In a series of dissents and concurrences, Chief Judge Rothenberg of the 

Third District has argued that under Rule 9.130(a)(3)(C)(xi), orders denying 

sovereign immunity need not contain an express statement denying the claimant 

sovereign immunity as a matter of law to be appealable. See Miami-Dade Cty. v. 

Pozos, 242 So. 3d 1152, 1157 (Fla. 3d DCA 2017) (Rothenberg, J., dissenting), reh’g 

                                                 
2 Murray v. Rosati, 929 So. 2d 1090 (Fla. 4th DCA 2006) (same); Bd. of Regents 

of State v. Snyder, 826 So. 2d 382 (Fla. 2d DCA 2002) (same); Vermette v. Ludwig, 
707 So. 2d 742 (Fla. 2d DCA 1997) (same). 
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denied, 242 So. 3d 540, 541 (Fla. 3d DCA 2018) (Rothenberg, C.J., dissenting from 

denial); Dep’t of Children & Families v. Feliciano, 259 So. 3d 957, 960 (Fla. 3d 

DCA Nov. 28, 2018) (Rothenberg, C.J., concurring in result only); Citizens Prop. 

Ins. Corp. v. Calonge, 246 So. 3d 447, 451 (Fla. 3d DCA 2018) (Rothenberg, C.J., 

dissenting), reh’g denied (June 8, 2018). In Chief Judge Rothenberg’s view, limiting 

appeals under the Rule to non-final orders that expressly state that as a matter of law 

a party is not entitled to sovereign immunity: (1) conflicts with the plain text of the 

rule; (2) conflicts with the purpose of the amendment; (3) conflicts with this Court’s 

case law; and (4) would be an absurd construction of the rule. E.g., Feliciano, 259 

So. 3d at 968 (Rothenberg, C.J., concurring in result only). 

B.  Analysis 

 Rule 9.130(a)(3)(C)(xi) permits an appeal of a non-final order denying 

sovereign immunity if the record shows that the defendant is entitled to immunity as 

a matter of law but the trial court did not explicitly preclude it as a defense.3 The 

                                                 
3 Because this case addresses sovereign immunity under Rule 9.130(a)(3)(C)(xi), 

this brief focuses on how to answer the certified question in that context. As 
explained below, different considerations might apply to cases raising other kinds of 
immunity, but the Court need not resolve that issue—or revisit any precedent 
construing other provisions of Rule 9.130—to dispose of this case. If the Court seeks 
to limit its holding to orders denying claims of legal entitlement to sovereign 
immunity under Rule 9.130(a)(3)(C)(xi), it could revise the certified question to 
reflect that this case involves only that provision. Cf. In re Amendments, 151 So. 3d 
at 1217 (limiting scope of proposed amendments based on “concerns that claims 
pertaining to immunity as a whole may be too broad”). 
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plain text of the rule supports that conclusion; directly applicable precedent confirms 

that the rule does not contain an express-statement requirement; recognizing an 

express-statement requirement would thwart this Court’s stated purpose in 

requesting the amendment now embodied in Rule 9.130(a)(3)(C)(xi); and construing 

the rule to include an express-statement requirement would significantly diminish 

the practical value of sovereign immunity and yield arbitrary and indefensible 

results.   

1. The plain text of Rule 9.130(a)(3)(C)(xi) establishes that an 
express statement is not required. 

On its face, Rule 9.130(a)(3)(C)(xi) does not require any express statement 

that, as a matter of law, the defendant is not entitled to sovereign immunity.  

“To discern legislative intent, this Court looks first to the plain and obvious 

meaning of the statute’s text, which a court may discern from a dictionary.” W. Fla. 

Reg’l Med. Ctr., Inc. v. See, 79 So. 3d 1, 9 (Fla. 2012). “If that language is clear and 

unambiguous and conveys a clear and definite meaning, this Court will apply that 

unequivocal meaning and not resort to the rules of statutory interpretation and 

construction.” Id. This Court uses the same rules of construction when interpreting 

court rules. See Barco v. Sch. Bd. of Pinellas Cty., 975 So. 2d 1116, 1121 (Fla. 2008).  

 Rule 9.130(a)(3)(C)(xi) provides for interlocutory appeals of non-final orders 

that “determine . . . that, as a matter of law, a party is not entitled to sovereign 
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immunity.” The plain text of the rule requires a determination, not an express 

statement. See Feliciano, 259 So. 3d at 961 (Rothenberg, C.J., concurring in 

judgment) (“This text does not contain any words limiting the appeal of non-final 

orders to those orders that expressly state that a party is not entitled to sovereign 

immunity.”). In addition, “if the word ‘determined’ somehow signified an express 

statement, then the phrase ‘expressly determined’ would be redundant.” Id. 

An express-statement requirement is not implicit in the text of the rule. The 

term “determine” is defined “as, among other things, ‘to fix conclusively or 

authoritatively,’ ‘to settle a question or controversy about,’ and ‘to decide by judicial 

sentence.’” Doctor’s Hospital of Hollywood, Inc. v. Madison, 411 So. 2d 190, 191 

(Fla. 1982) (construing the term “determine” in Rule 9.130). A trial court may 

“decide” that a party is not entitled to sovereign immunity as a matter of law—and, 

thus, may be forced to continue shouldering the costs and burdens of litigating the 

case—without issuing a written order including any such express recitation. 

Suppose, for example, that a party files a motion to dismiss a complaint on the 

ground that it is entitled to sovereign immunity as a matter of law. If the trial court 

denies the motion to dismiss, it has necessarily decided that the party’s claim fails—

i.e., that the party is not entitled to immunity as a matter of law. After all, no 

provision of law authorizes a trial court to force a party to continue defending against 

a lawsuit if the party has already established a legal entitlement to immunity from 
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suit. See Feliciano, 259 So. 3d at 970 (Luck, J., concurring in result) (explaining that 

a trial court’s unelaborated order denying a motion to dismiss based on sovereign 

immunity could rest on “its mistaken belief that it had the discretion to deny an 

otherwise appropriate motion to dismiss so discovery could proceed” (emphasis 

added)).   

Put differently, the relevant jurisdictional question is whether a denial is of a 

certain character, not whether it announces itself as such. By concluding that orders 

denying sovereign immunity must specifically state that the court determines as a 

matter of law that the defendant is not entitled to sovereign immunity, the district 

courts of appeal have improperly injected the word “expressly” into Rule 

9.130(a)(3)(C)(xi). See Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984) (explaining 

that courts cannot extend or modify statute’s express terms); Feliciano, 259 So. 3d 

at 961 (Rothenberg, C.J., concurring in judgment) (explaining that “it is only 

possible” to impose an express-statement requirement “by adding language to the 

rule”).  

2. This Court’s precedent confirms that the Rule does not 
require an express statement. 

i.  Directly applicable precedent establishes that Rule 
9.130(a)(3)(C)(xi) does not require an express statement.  

 
In Beach Community Bank v. City of Freeport, this Court construed and 

applied the current version of Rule 9.130(a)(3)(C)(xi), which was adopted on the 
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same day that case was decided. See 150 So. 3d 1111, 1112-13 (Fla. 2014) (per 

curiam); In re Amendments, 151 So. 3d at 1217. Several aspects of the Court’s 

decision, taken together, establish that Rule 9.130(a)(3)(C)(xi) does not require an 

express statement that the defendant is not entitled to sovereign immunity as a matter 

of law. 

First, the standard this Court articulated for assessing appealability does not 

mention—and is incompatible with—an express statement requirement. The 

amendment creating Rule 9.130(a)(3)(C)(xi), the Court explained, “permits district 

courts to review nonfinal orders of decisions determining entitlement to sovereign 

immunity where the case involves a pure legal question.” Beach Community Bank, 

150 So. 3d at 1113 (emphasis added). Whether a claim of sovereign immunity 

“involves a pure legal question” turns on the nature of the claim, not what the trial 

court said about that claim.  

Second, this Court’s application of the standard it articulated in Beach 

Community Bank to the immunity claim in that case demonstrates that appellate 

jurisdiction under Rule 9.130(a)(3)(C)(xi) does not turn on whether the trial court 

expressly stated that a party is not entitled to sovereign immunity as a matter of law. 

In Beach Community Bank, the Court did not just hold that its new amendment to 

Rule 9.130 authorized interlocutory review of the trial court’s non-final order 

denying immunity; it repeatedly stressed that that an interlocutory appeal was proper 
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because the amendment covered “the exact scenario” presented in the case. See 150 

So. 3d at 1114-15 (“The amendment to rule 9.130 covers this exact scenario 

pertaining to a nonfinal order denying a sovereign immunity defense as a matter of 

law.”); id. at 1115 (repeating that “the amendment addressed in In re Amendments 

to Florida Appellate Procedure 9.130, No. SC13-493, covers this exact scenario 

pertaining to a nonfinal order denying a sovereign immunity defense as a matter of 

law”). The Court carefully recited the facts and circumstances that gave rise to “this 

exact scenario.” See id. at 1113-14 (quoting lengthy excerpt from the First District’s 

decision). And it concisely summarized the decisive consideration triggering 

appellate jurisdiction: “the First District”—not the trial court—“concluded that the 

City’s claim to sovereign immunity rested on a pure question of law,” this Court 

“agree[d]” with that conclusion, and the case therefore “f[ell] squarely within the 

new rule amendment.” Id. at 1113 (emphasis added).   

 Notably, this Court did not say or imply that the “exact scenario” presented 

in Beach Community Bank involved a trial court order expressly stating that the City 

was not entitled to sovereign immunity as a matter of law. See id. at 1113-15. And 

for good reason: “A review of the record before the First District and [this Court] 

reflects that the order in question merely stated that the City’s ‘Motion to Dismiss 

with Prejudice is denied and Defendant shall file a responsive pleading within 20 
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days of the date of this Order.’” Feliciano, 259 So. 3d at 963 (Rothenberg, C.J., 

concurring in result only).    

In sum, Beach Community Bank held that the trial court’s order denying 

sovereign immunity was immediately appealable because the appellate court—not 

the trial court—correctly concluded that the immunity issue sought to be raised on 

appeal turned on a “pure question of law,” 150 So. 3d at 1113; and this Court 

repeatedly stressed that Beach Community Bank presented the “exact scenario” in 

which an interlocutory appeal may be taken from a non-final order denying 

sovereign immunity, even though that scenario did not involve a trial court order 

expressly stating that the City was not entitled to sovereign immunity as a matter of 

law. Id. at 1113-14. 

 This case is indistinguishable from Beach Community Bank. In both cases, a 

governmental entity filed a pre-trial motion in which it claimed that it was entitled 

to sovereign immunity as a matter of law. In both cases, a trial court issued a non-

final order denying that claim. In both cases, that order did not expressly state that 

the defendant was not entitled to sovereign immunity as a matter of law. And in both 

cases, the defendant asked the appellate court to resolve a pure question of law—

whether, based on the undisputed facts, it was legally entitled to immunity from suit. 

The Court should therefore hold, as it did in Beach Community Bank, that this case 
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“falls squarely within the new rule amendment” and that the First DCA has appellate 

jurisdiction under Rule 9.130(a)(3)(C)(xi).  

 Arguments that Beach Community Bank is not directly on point are 

unpersuasive. In Feliciano, then-Judge Luck issued a concurrence responding to 

Chief Judge Rothenberg’s opinion contending that no express statement was 

required. 259 So. 3d at 970. In then-Judge Luck’s view, Beach Community Bank 

“did not decide the jurisdictional issue” presented here, because it “never discussed 

whether an unelaborated denial of a motion to dismiss could trigger non-final appeal 

jurisdiction under rule 9.130(a)(3)(C)(xi).” Id. at 972. True, the Court did not 

specifically discuss whether the Rule required an express statement. But the Court 

addressed the question of jurisdiction head on in Beach Community Bank. The basis 

for the First District’s review was its certiorari jurisdiction; after the Court decided 

Rodriguez, 117 So. 3d at 404-06, that jurisdictional basis evaporated. See Beach 

Community Bank, 150 So. 3d at 1112. Yet the Court decided to accept review even 

so because of the amendment to Rule 9.130. Id. at 1112-13. As the case fell 

“squarely” within the amended rule, the Court proceeded to review the case and then 

remanded for further proceedings. Id. at 1115. Put another way, jurisdiction was 

never assumed; the Court determined that the First District had jurisdiction not under 

certiorari jurisdiction but under Rule 9.130(a)(3)(C)(xi). 
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 Nor is it persuasive to distinguish Beach Community Bank by pointing out that 

the order there was an order denying a motion to dismiss. In ruling on a motion to 

dismiss, a trial court must assume that the facts in the complaint are true; by denying 

a motion to dismiss based on sovereign immunity, the court necessarily determines 

that based on the facts alleged, the defendant is not entitled to sovereign immunity 

as a matter of law. Likewise, if no dispute of material fact relating to a party’s 

entitlement to sovereign immunity exists, a court denying a motion for summary 

judgment based on sovereign immunity necessarily determines that based on the 

undisputed facts, the defendant is not entitled to sovereign immunity as a matter of 

law. The amendment to Rule 9.130 covers both of these “exact scenario[s],” Beach 

Community Bank, 150 So. 3d at 1115, which are materially indistinguishable. 

Whether denying a motion to dismiss where the alleged facts are assumed to be true 

or denying summary judgment when no disputed facts relating to sovereign 

immunity exist, a court determines “that, as a matter of law, a party is not entitled to 

sovereign immunity.” Fla. R. App. P. 9.130(a)(3)(C)(xi).  

ii.  This Court’s caselaw addressing workers’ compensation 
immunity does not control the interpretation of Rule 
9.130(a)(3)(C)(xi), and that caselaw should not be 
extended to the distinct rule addressing appealability of 
orders denying sovereign immunity. 

For non-final orders denying a party workers’ compensation immunity to be 

appealable, the Court requires that the “trial court order specifically stat[e] that, as a 
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matter of law, [a workers’ compensation immunity] defense is not available to a 

party.” Hastings, 694 So. 2d at 720. In Florida Department of Corrections v. Culver, 

the Court interpreted Hastings to prevent a district court of appeal from reviewing 

the record to determine whether disputed issues of material fact relating to workers’ 

compensation immunity exist. 716 So. 2d 768, 768 (Fla. 1998). Although several 

district courts of appeal have done so, this Court has never imported either 

Hastings’s express statement rule or Culver’s prohibition on reviewing the record 

into the context of appeals under Rule 9.130(a)(3)(C)(xi), and it should not do so 

here.  

In a concurring opinion in Feliciano, then-Judge Luck reasoned that because 

the pertinent language in the workers’ compensation immunity appeal rule (Rule 

9.130(a)(3)(C)(v)) is identical to the language in the sovereign immunity appeal rule 

(Rule 9.130(a)(3)(C)(xi)), the rules should be “read together and give[n] the same 

meaning.” 259 So. 3d at 974 (Luck, J., concurring in the result) (citing Rollins v. 

Pizzarelli, 761 So. 2d 294, 298 (Fla. 2000)). For several reasons, this Court should 

not do so. 

First, courts need not rely on interpretive canons—including the presumption 

of consistent usage and the related-provisions canon—when, as here, the text of a 

provision is unambiguous. As explained above, the plain language of Rule 

9.130(a)(3)(C)(xi) does not state that a party claiming entitlement to sovereign 
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immunity may not appeal a denial of such immunity unless the trial court issues a 

written order in which it expressly states that the party is not entitled to sovereign 

immunity as a matter of law. 

 Second, the Court’s decision in Beach Community Bank, issued 

contemporaneously with Rule 9.130(a)(3)(C)(xi), provides an authoritative 

interpretation of the distinct sovereign-immunity provision; and, as explained above, 

that interpretation—issued well after Hastings and Culver were decided—both omits 

and precludes any express statement requirement. See Bryan Garner & Antonin 

Scalia, Reading Law 254-55 (2012) (explaining that the logic of the so-called 

contextual principle, pursuant to which statutes in pari materia are interpreted 

together, need not apply “when the ambiguous provision has already been given an 

authoritative judicial interpretation”). Thus, although different provisions of the 

same rule should generally be read together, the Court has already chosen to treat 

appeals from orders denying sovereign immunity differently than appeals from 

orders denying workers’ compensation immunity.  

 Third, the text of Rule 9.130(a)(3)(C)(xi) was not adopted at the same time as 

the provision governing workers’ compensation immunity; nor was it adopted at the 

same time as the decisions in Hastings and Culver. That gap in time weighs against 

adopting an irrebuttable presumption that the drafters of the sovereign-immunity 
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provision must have intended to import caselaw construing similar language in a 

different provision of the same rule.    

Fourth, good reasons exist to treat appeals from orders denying sovereign 

immunity differently from those denying workers’ compensation immunity. 

Erroneously denying a party sovereign immunity forces that party to endure a trial 

and subsequent appeal, and the party claiming immunity “cannot be ‘re-

immunized.’” Tucker v. Resha, 648 So. 2d 1187, 1189 (Fla. 1994) (quoting Mitchell 

v. Forsyth, 472 U.S. 511, 526, 527 (1985)). The loss of immunity from suit is not 

remediable. See Wallace v. Dean, 3 So. 3d 1035, 1044 (Fla. 2009) (explaining that 

sovereign immunity is immunity from suit). By contrast, erroneously denying 

workers’ compensation immunity merely “preclude[s] [the party] from having a jury 

decide whether a plaintiff’s remedy is limited to workers’ compensation benefits.” 

Hastings, 694 So. 2d at 720; see § 440.11, Fla. Stat. (providing that workers’ 

compensation immunity is “immunity from liability,” not immunity from suit). The 

result of such a denial is that the trial court plans to “proceed to trial on the issue of 

the defendant’s simple negligence because the trial court had rejected, as a matter of 

law, the claim that the defendant was an employer or fellow employee” and thus was 

entitled to workers’ compensation immunity. Reeves, 889 So. 2d at 817 (quoting 

Fleetwood Homes of Fla., Inc. v. Reeves, 833 So. 2d 857, 864 & n.4 (Fla. 2d DCA 

2002)). Had the court instead granted the party workers’ compensation immunity, a 
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suit could still go to trial “on allegations of gross negligence or intentional tort,” 

theories of liability not barred by workers’ compensation immunity. Id.  

The reasoning of the workers’ compensation cases does not apply when a 

party claims that, based on undisputed facts, it is entitled to sovereign immunity as 

a matter of law. In Hastings, for example, this Court concluded that “[n]on-final 

orders denying summary judgment on a claim of workers’ compensation immunity 

are not appealable unless the trial court order specifically states that, as a matter of 

law, such a defense is not available to a party.” 694 So. 2d at 720. “In those limited 

cases” where the trial court made such an express statement, the Court reasoned, 

“the party is precluded from having a jury decide whether a plaintiff’s remedy is 

limited to workers’ compensation benefits and, therefore, an appeal is proper.” Id. 

“Otherwise, the denial of the summary judgment may be based on a factual dispute 

and the party is still likely able to present an immunity defense to the jury.” Id. The 

same reasoning formed the basis of this Court’s decision in Reeves. See 889 So. 2d 

at 812 (holding that an interlocutory appeal was not authorized because “[t]here 

[was] no determination, on the face of the order, that the respondents [would be] 

precluded and prohibited, as a matter of law, from asserting the application of 

workers’ compensation immunity from liability at the time of trial”).  

By contrast, a party invoking sovereign immunity in a motion to dismiss or a 

motion for summary judgment is not seeking an interlocutory appeal so that it may 
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“present an immunity defense to the jury”; rather, it is invoking an immunity from 

suit so that it does not have to go to trial in the first place.   

 Put another way, whether or not a party is entitled to workers’ compensation 

immunity, it may still have to go to trial, albeit with different liability theories. But 

if a party is entitled to sovereign immunity, it is immune from suit altogether. 

Wallace, 3 So. 3d at 1044. Allowing more flexibility in reviewing orders denying 

sovereign immunity than those denying workers’ compensation immunity is 

justified by the need to preserve the right to be free from suit altogether. See Keck, 

104 So. 3d at 366 (explaining that if orders denying employee sovereign immunity 

are not subject to interlocutory review, that sovereign immunity “becomes 

essentially meaningless”). And allowing district courts of appeal to review the record 

to determine whether disputes of material fact relating to sovereign immunity exist 

would achieve that objective. 

 In conclusion, this Court’s cases addressing workers’ compensation immunity 

do not displace Beach Community Bank, which authoritatively interpreted the 

distinct provision governing the appealability of sovereign immunity denials; and, 

even if Beach Community Bank were not controlling, the rule set out in cases 

addressing workers’ compensation immunity should not be extended to cases 

addressing sovereign immunity.  
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3. An express-statement requirement would frustrate the 
purpose of Rule 9.130(a)(3)(C)(xi). 

Rule 9.130(a)(3)(C)(xi) was adopted in response to this Court’s decision in 

Keck. See In re Amendments, 151 So. 3d at 1217. The question in Keck was “whether 

an employee who claims the benefit of sovereign immunity” pursuant to a state 

statute “may obtain interlocutory review of an adverse trial court ruling where the 

question turns on an issue of law.” 104 So. 3d at 360. This Court concluded that, in 

such circumstances, a party invoking immunity was entitled to take an immediate 

appeal from the trial court’s decision. Id. at 361. To implement that ruling, the Court 

“request[ed] the Florida Bar Appellate Court Rules Committee to submit a proposed 

amendment that will address the rule change mandated by our decision where an 

individual defendant who claims immunity under 768.28(9)(a) is denied that 

immunity and the issue turns on a matter of law.” Id. at 369 (emphasis added). Four 

members of the Court joined a concurring opinion recommending that “the 

committee should consider the rule amendment more broadly and address the issue 

pertaining to interlocutory appeals of immunity claims in a comprehensive manner.” 

Id. at 369 (Pariente, J., concurring). 

In adopting the Committee’s proposals, the Court reiterated that those 

proposals were intended to implement Keck’s ruling by “allowing for interlocutory 

review ‘where an individual defendant who claims immunity under [section 
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768.28(9)(a), Florida Statutes] is denied that immunity and the issue turns on a 

matter of law.” In re Amendments, 151 So. 3d at 1217 (emphasis added). “However, 

because [the Court had] concerns that claims pertaining to immunity as a whole may 

be too broad, [it] modif[ied] the Committee’s proposals to authorize appeals from 

nonfinal orders which determine, as a matter of law, that a party is not entitled to 

sovereign immunity.” Id. (emphasis added).   

Whether a sovereign immunity “issue turns on a matter of law” depends on 

the nature of the issue—not what a trial court does or does not say about that issue. 

A contrary understanding cannot be reconciled with the rationale underlying this 

Court’s ruling in Keck: “[I]f a defendant who is entitled to the [sovereign] immunity 

granted in section 768.28(9) is erroneously named as a party defendant and is 

required to stand trial, that individual has effectively lost the right bestowed by the 

statute to be protected from even being named as a defendant.” 104 So. 3d at 366. 

Thus, “[i]f orders denying summary judgment based on claims of individual 

immunity from being named as a defendant under section 768.28(9)(a) are not 

subject to interlocutory review, that statutory protection becomes essentially 

meaningless for the individual defendant.” Id. The same is true when a governmental 

entity invokes sovereign immunity under Rule 9.130(a)(3)(C)(xi).    
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4. Construing Rule 9.130(a)(3)(C)(xi) to include an express-
statement requirement would significantly diminish the 
practical value of sovereign immunity and would yield 
arbitrary and indefensible results. 

All things being equal, “[p]rocedural rules should be given a construction 

calculated to further justice, not to frustrate it.” Strax Rejuvenation & Aesthetics 

Inst., Inc. v. Shield, 49 So. 3d 741, 742 (Fla. 2010). An express-statement 

requirement would thwart the interests of justice, for two broad reasons. 

First, an express statement requirement would significantly diminish the 

practical value of sovereign immunity. If a party is entitled to sovereign immunity 

as a matter of law, “the sovereignly immune entity is both immune from liability and 

immune from suit.” Rodriguez, 117 So. 3d at 410 (Canady, J., concurring in result 

only). Thus, entitlement to immunity “is effectively lost if a case is erroneously 

permitted to go to trial,” and an order denying immunity “is effectively unreviewable 

on appeal from final judgment,” as the party claiming immunity “cannot be ‘re-

immunized’ if erroneously required to stand trial or face the other burdens of 

litigation.” Tucker, 648 So. 2d at 1189 (quoting Mitchell, 472 U.S. at 526, 527); see 

Keck, 104 So. 3d at 366; Fla. Highway Patrol v. Jackson, 238 So. 3d 430, 431 (Fla. 

1st DCA 2018) (“Immunity from suit is meaningless if a court denies immunity to a 

party entitled to it, forcing the party to stand trial and appeal the improper denial of 

immunity.”).  
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As this Court recognized in Tucker, moreover, the party claiming immunity 

“is not the only party who suffers ‘consequences’ from erroneously lost immunity.” 

Id. at 1189-90. “[S]ociety as a whole also pays the ‘social costs’ of ‘the expenses of 

litigation” and “the diversion of official energy from pressing public issues.” Id. at 

1190 (quoting Mitchell, 472 U.S. at 814). Plaintiffs, defendants, and courts all waste 

resources when a case is fully litigated through trial to final judgment, only to have 

the judgment reversed on appeal because of the defendant’s sovereign immunity. Cf. 

Mandico, 605 So. 2d at 854 (recognizing that the Court is “sensitive to the concern 

for an early resolution of controlling issues”). “[E]ven such pretrial matters as 

discovery are to be avoided if possible, as ‘[i]nquiries of this kind can be peculiarly 

disruptive of effective government.’” Mitchell, 472 U.S. at 526 (quoting Harlow v. 

Fitzgerald, 457 U.S. 800, 817 (1982)).  

Interpreting the rule to require an express statement also exalts form over 

substance and leads to arbitrary and indefensible results. Allowing appealability to 

turn on the inclusion of “magic words” permits trial courts and plaintiffs to insulate 

the order from appellate review. After all, “[a]s a practical matter, orders denying 

motions to dismiss or motions for summary judgments will often be drafted by a 

plaintiff’s attorney or by a trial judge who may be gun-shy of an appeal.” Martin 

Elecs., Inc. v. Glombowski, 705 So. 2d 26, 31 (Fla. 1st DCA 1997) (en banc) (Wolf, 

J., specially concurring). As a result, courts “can expect that such orders will simply 
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deny the motion without explanation or be drafted to be ambiguous,” forcing parties 

who are entitled to immunity to go to trial. Id. In other words, requiring an express 

statement “permits a trial court to frustrate a party’s legitimate assertion of immunity 

simply by failing to provide reasons for a denial of an immunity motion.” Jackson, 

238 So. 3d at 436; see, e.g., Feliciano, 259 So. 3d at 961 (Rothenberg, C.J., 

concurring) (noting that the trial court rejected specific request that it state the basis 

for its order denying motion based on sovereign immunity). It would also improperly 

hand over the question of whether an appellate court has jurisdiction—a pure 

question of law, as to which appellate courts have specialized expertise—to the trial 

court rather than to the appellate court itself. This Court should not interpret Rule 

9.130(a)(3)(C)(xi) in a way that would lead to these results. 

* * * 

In light of the Rule’s plain text, this Court’s authoritative interpretation of it 

in Beach Community Bank, the purpose of the rule change, and the interests of 

justice, the Court should hold that Rule 9.130(a)(3)(C)(xi) permits an appeal of a 

non-final order denying sovereign immunity if the record shows that the defendant 

is entitled to such immunity as a matter of law, even if the trial court’s order did not 

expressly state that the defendant is not entitled to such immunity.  
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II. THE FIRST DISTRICT’S DISMISSAL SHOULD BE REVERSED AND THE CASE 
SHOULD BE REMANDED. 

A. The First District has appellate jurisdiction over the trial court’s 
order. 

As set out in Part I of this brief, Rule 9.130(a)(3)(C)(xi) permits appeal of a 

non-final order denying a defendant’s claim that it is entitled to sovereign immunity 

as a matter of law, regardless of whether the trial court issued a written order 

containing an express statement to that effect. The First District thought it was 

“constrained to find that [this Court’s prior cases] preclude appellate review.” 

Jackson, 238 So. 3d at 436. Accordingly, the First District dismissed the appeal for 

lack of jurisdiction. Id. at 13. Because that disposition was based on an error of law, 

this Court should reverse the First District’s decision. 

B. The Court should remand for the First District to determine 
whether FHP is entitled to sovereign immunity. 

Assuming this Court reverses the district court’s order of dismissal, it should 

remand the case to the First District with instructions to determine whether FHP is 

entitled to sovereign immunity as a matter of law. The First District did not address 

whether FHP is entitled to immunity as a matter of law; it did not certify that question 

for this Court’s review; neither party asked this Court to review the issue; and this 

Court did not grant review to resolve that question. Accordingly, the First District 

should be allowed to resolve that issue in the first instance. See Bionetics Corp. v. 
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Kenniasty, 69 So. 3d 943, 950 (Fla. 2011) (declining, upon resolving conflict 

presented to Court, to resolve remaining issues). 

Although in Beach Community Bank this Court did reach the merits of the 

sovereign immunity issue after concluding that the First District had jurisdiction 

under Rule 9.130(a)(3)(C)(xi), the First District had already opined on the merits in 

that case, holding that the defendant was entitled to sovereign immunity. 150 So. 3d 

at 1113-14. Here, by contrast, the First District has not ruled on the merits of this 

appeal, so remand would be appropriate. See Kenniasty, 69 So. 3d at 950 (remanding 

to district court of appeal to “consider and decide issues that were raised but not 

reached by the district court”).  

CONCLUSION 

Rule 9.130(a)(3)(C)(xi) permits the appeal of a non-final order denying 

sovereign immunity if the record shows that the defendant is entitled to sovereign 

immunity as a matter of law, regardless of whether the trial court issued a written 

order in which it expressly stated that the defendant is not entitled to such immunity. 

Accordingly, the Court should reverse the First District’s decision and remand for a 

determination of whether FHP is entitled to sovereign immunity as a matter of law.  
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