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STATEMENT OF THE CASE AND FACTS

This case arises out of a public records request made by B&L (Yellow Cab)

to Broward County seeking disclosure of reports that had been generated under

legal compulsion by Rasier (Uber)1 regarding its activity at the Ft. Lauderdale-

Hollywood International Airport. (Opinion (“Op”) 1-2, Appendix (“A”) 5-6). Uber

(a Transportation Network Company “TNC”) generated these reports to track its

passenger pick-ups and drop-offs at the airport. The reports are marked

confidential as Uber contends they contain trade secret information. (Op 2, A 6).

Florida Statute section 815.045 codifies a trade secret exemption from

disclosure of documents under the Public Records Act. Pursuant to section

815.045, trade secret information, as defined in Florida Statute section

812.081(1)(c), may not be released to anyone other than the owner.

When Yellow Cab requested that Uber’s monthly reports be produced, the

County provided only redacted documents, in order to protect the confidential

information.  (Op 2,  A 6).  Yellow Cab sued the County.  Uber,  as  the real  party in

interest, intervened. (Op 2, A 6).

The trial court conducted an evidentiary hearing and initially determined that

all information was protected trade secret and exempt from disclosure. (Op 2, A 6).

1 Rasier is a subsidiary of Uber Technologies, Inc. and makes available technology
from Uber that allows third-party drivers to receive transportation requests from
riders through a digital network.
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Yellow Cab moved for rehearing, asserting that the trial court had overlooked that

the public records request was (supposedly) limited to the amount of money paid to

the county and the number of pickups. (Op 2, A 6). The trial court conducted an in

camera examination and, on reconsideration, found that the aggregate number of

pickups and total sum paid by Uber to the County as a usage fee was not trade

secret. The trial court again confirmed that the rest of the information in the

monthly reports was trade secret. (Op 2, A 6). Uber appealed from the part of the

circuit court ruling compelling production of the aggregate information. On appeal,

the Fourth District affirmed, holding, in a January 10, 2018 opinion:

In short, the number of pickups and the fees paid to Broward County
do not meet the definition of trade secrets under sections 688.002(4)
or 812.081(1)(c), Florida Statutes (2016). Nothing indicates the fees
or  total  pickups  provide  an  advantage  to  Yellow  Cab  or  that  Uber
derives independent economic value from keeping that information
secret.

(Op 4, A 8).

On January 24, 2018, Uber timely filed its motion for rehearing and/or

certification of a question of great public importance. On March 1, 2018, the

Fourth District issued its order denying rehearing. Uber timely filed its Notice to

Invoke this Court’s discretionary jurisdiction on March 16, 2018.

Uber seeks this Court’s discretionary review based upon express and direct

conflict between the decision of the Fourth District and decisions of the First and

Second  District  Courts  of  Appeal  on  the  following  question  of  law:  Must  a  trade
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secret provide an economic advantage to the trade secret owner over others (such

as competitors) or over the litigation opponent?

SUMMARY OF ARGUMENT

Florida law protects trade secret documents from disclosure under the Public

Records Act. The pertinent part of the applicable statute provides that a trade secret

is information that provides the trade secret owner an advantage over those who do

not know it.

In applying the trade secret law to the public records request at issue here,

the Fourth District analyzed whether the information “provide[s] an advantage to

Yellow Cab,” the litigation opponent. The court’s decision thus, improperly,

analyzes trade secret status by measuring the value the information has to a public

records requester or litigation opponent.

The Fourth District standard conflicts with the standard applied by the First

and Second Districts. Decisions from those courts have properly articulated the

trade secret standard as whether the information provides an advantage to the trade

secret owner over others, such as competitors. However, those decisions do not

consider the litigation opponent or public records requester in this analysis.

This express and direct conflict, and the mischief that the Fourth District’s

standard could create, justifies this Court’s discretionary review.
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JURISDICTIONAL STATEMENT

The Florida Supreme Court has discretionary jurisdiction to review a

decision of a district court of appeal that expressly and directly conflicts with a

decision  of  another  district  on  the  same  point  of  law.  Art.  V,  §  (3)(b)(3),  Fla.

Const. (1980); Fla. R. App. P. 9.030(a)(2)(A)(iv).

ARGUMENT

I. The  Fourth  DCA  Decision  expressly  and  directly  conflicts  with
decisions of the First and Second Districts regarding the legal
standard for determining whether information is trade secret.

Trade secrets are entitled to special protection under Florida law. The Fourth

District’s decision misapplies the trade secret statute and creates a legal standard

that conflicts with the legal standard applied in other district’s cases. Some

background regarding the applicable law helps to explain the conflict.

A. The applicable law.

Florida’s Public Records Act generally provides for the disclosure of records

obtained by the agents of a public agency in connection with public business. See,

generally, § 119.01, et seq., Fla. Stat.  However, the Legislature codified a trade

secret exemption from disclosure under the Public Records Act in section 815.045.

Section 815.045 provides that trade secret information, as defined in section

812.081(1)(c), may not be released to anyone other than the owner of such

information.
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Section 812.081defines “trade secret” in pertinent part as follows2:

(c) “Trade secret” means… any… compilation of information which
is for use, or is used, in the operation of a business and which provides
the business an advantage, or an opportunity to obtain an advantage,
over those who do not know or use it….[A] trade secret is considered
to be:

1. Secret;

2. Of value;

3. For use or in use by the business; and

4. Of advantage to the business, or providing an opportunity to
obtain an advantage, over those who do not know or use it

when the owner thereof takes measures to prevent it from becoming
available  to  persons  other  than  those  selected  by  the  owner  to  have
access thereto for limited purposes.

B. The conflicting legal standard adopted by the Fourth District.

The following sentence in the Fourth District opinion incorporates a legal

standard regarding trade secret status that directly conflicts with the standard

applied by the First and Second districts:

Nothing indicates the fees or total pickups provide an advantage to
Yellow Cab or that Uber derives independent economic value from
keeping that information secret.

(Op 4, A 8).

The emphasized portion of this sentence indicates that, in determining

whether Uber’s documents contained trade secret information, the Fourth District

2 All emphasis supplied throughout unless otherwise indicated.
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examined whether the information provided an advantage to the plaintiff, Yellow

Cab, who made the public records request.

There is nothing in the definition of trade secret in section 812.081 which

requires that the information provide an advantage to the plaintiff. Instead, the

proper legal standard is whether the information provides an advantage to the trade

secret owner (Uber). Moreover, the advantage to the trade secret owner need not be

over the opponent but, instead, over “those” who do not know the information. The

“those” need not be the litigation plaintiff. Usually, the “those” are all actual or

potential competitors of the trade secret owner, such as here, a competing TNC like

Lyft (and not necessarily a taxi cab company like B&L).

C. The Fourth District decision directly and expressly conflicts with
decisions of the First and Second District Courts of Appeal on this legal
standard.

The Fourth District’s articulated standard, which requires that the trade

secret information must provide an economic advantage to the trade secret owner’s

litigation opponent, conflicts with several decisions of other districts that have held

that the proper legal standard is, instead, whether the information provides an

advantage to the trade secret owner over “others” or over “competitors.” The

Fourth District is the only court that has now used a standard measuring whether

the information provides an advantage over the litigation opponent or a public

records requester.
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The First District held, in the context of a Public Records Act case, that “the

central issue here [is] whether State Farm [trade secret owner] demonstrated that

its data possessed independent economic value to others….” Office of Ins.

Regulation v. State Farm Fla. Ins. Co., 213 So. 3d 1104, 1107 (Fla. 1st DCA 2017)

(reviewing trade secret definitions in both section 812.081(c) and section

688.002(4)). In that case, State Farm filed a declaratory judgment complaint

against the Office of Insurance Regulation (“OIR”) when it deduced that the OIR

intended to publicly release information State Farm had submitted. In analyzing

the trade secret issue, the court never even mentioned the identity of the public

records requester.

The First District applied its standard earlier, in Coventry First, LLC v. State,

Office of Ins. Regulation, 30 So. 3d 552 (Fla. 1st DCA  2010),  another  Public

Records Act case involving the OIR. In Coventry,  the court noted that “[t]he OIR

received public records requests” seeking certain information Coventry had

submitted to the OIR. As in the case above, Coventry filed a declaratory judgment

action to protect trade secret information from disclosure. The court applied

section 812.081(c) and articulated the standard for determining trade secret status

as whether disclosure of information would “harm Coventry [the trade secret

owner] and provide an unfair advantage to the competition.” Id. at  561.  The

identity of the public records requester, and whether the information was valuable
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to him or to the litigation opponent (the OIR), was irrelevant to the court’s

decision.

The Second District also considered the trade secret statute (section 812.081)

in  the  context  of  a  prosecution  for  trade  secret  theft.  In  determining  whether  the

stolen information was trade secret, the court considered whether the information

provided the trade secret owner “an opportunity to obtain an advantage over

competitors.” Clark v. State, 670 So. 2d 1056, 1057 (Fla. 2d DCA 1996). Notably,

like the First District, the Second District did not consider whether the information

provided any advantage to the trade secret owner’s litigation opponent.

D. The error in the Fourth District’s standard could have far reaching
and severe consequences, particularly in the context of public records
requests.

The fact that the present case involves a public records request makes the

application of this improper standard even more problematic. And, it underscores

why there is a need for this Court’s review.

A public records request may be made by anyone. And, “[a]n individual’s

reason for requesting a public record is irrelevant.” Barfield v. School Bd. Of

Manatee County, 135 So. 3d 560, 562 (Fla. 2d DCA 2014). So, instead of Yellow

Cab, the requester could have been, for example, retired Mr. Jones, who lives near

the airport, and who was simply curious about the comings and goings at the

airport. Mr. Jones would have no economic interest at all in the information. Uber
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could not get any “advantage” over Mr. Jones by keeping the information secret

from him.  If  Mr.  Jones  is  the  touchstone  as  to  whether  Uber  was  getting  an

economic advantage by keeping its information secret, then Uber could never

prove that its information was trade secret.

That is why the issue of whether the trade secret owner obtains an economic

advantage over others cannot be evaluated against the interest of the public records

requester or litigation opponent. Instead, the inquiry has to be (as articulated by the

conflicting district court decisions that have addressed this), whether the

information provides the trade secret owner an advantage over “others” or over

“competition.”

CONCLUSION

Based on the foregoing reasons and authorities, Petitioner requests that this

Court accept jurisdiction over this cause.

Respectfully submitted,

ALYSSA REITER
WICKER SMITH O’HARA
   McCOY & FORD, P.A.
Attorney for Petitioner,

Rasier-DC, LLC
515 E. Las Olas Boulevard
SunTrust Center, Suite 1400
Ft. Lauderdale, FL 33301
Phone: (954) 847-4800
Fax: (954) 760-9353
E-mail: AReiter@wickersmith.com
Secondary e-mail: sprice@wickersmith.com
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By:__ /s/ Alyssa M. Reiter
Alyssa M. Reiter
Florida Bar No. 715034

CERTIFICATE OF SERVICE

I  HEREBY  CERTIFY  that  a  true  and  correct  copy  of  this  Jurisdictional

Brief was electronically filed via Florida Courts E-filing Portal and served via

electronic mail on this 2nd day of April, 2018 to Mark Stempler, Esq. at

mstempler@bplegal.com; elopez@bplegal.com; Angela Wallas, Esq. at

ajwallace@broward.org;  Annika Ashton, Esq. at aashton@broward.org; and

Daniel Wallach, Esq. at dwallach@bplegal.com; tfritz@bplegal.com per  the

attached service list.

By:__ /s/ Alyssa M. Reiter
Alyssa M. Reiter
Florida Bar No. 715034

CERTIFICATE OF COMPLIANCE

I HEREBY CERTIFY that this document complies with the requirements of

Fla. R. App. P. 9.210(a)(2).  This document is being submitted in Times New

Roman 14-point font.

/s/ Alyssa M. Reiter
Alyssa M. Reiter, Esquire
Florida Bar No. 715034
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