IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR MANATEE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff,
v.

Case No.:

2010 CF 479

DELMER SMITH,
Defendant.

=

ORDER DENYING DEFENDANT'S MOTION FOR POSTCONVICTION ELfBF
THIS MATTER is before the Court on Mr. Delmer Smith's Motion for. I o tcon ctiÑ
Relief, filed through Special Assistant Capital Collateral Regional Counsel Efit

. P Mkar

Esq.,1 on January 23, 2017, pursuant to Florida Rule of Criminal Procedure 3.851. The Office of
the State Attorney filed a "Response to Motion for Postconviction Relief" on March 24, 2017.
The Court held a two-day evidentiary hearing commencing on October 2, 2017, and concluding
on October 3, 2017. Thereafter, both Mr. Smith and the State filed their respective written
closing arguments, which the Court permitted pursuant to Rule 3.851(f)(5)(E), on November 13,

2017. After reviewing Mr. Smith's Motion, the State's Response, the court file, the record, and
the applicable case law, and considering the testimony, evidence, and written closing arguments,
the Court finds Mr. Smith is not entitled to any relief.

FACTS AND PROCEDURAL HISTORY

A jury convicted Mr. Smith of the first-degree murder of Ms. Kathleen Sue Briles, which
occurred during a home invasion and robbery. Smith v. State, 170 So. 3d. 745, 749 (Fla. 2015).
Following the penalty phase, the jury unanimously recommended that Mr. Smith be sentenced to
death by a vote of twelve to zero, and the Court followed the jury's recommendation. Id. at 75354. In the written sentencing order, rendered May 28, 2013, the trial and sentencing judge
outlined the pertinent facts of this case as follows:2

i On August 6, 2015, the Eric C. Pinkard, as "Assistant CCRC," filed a "Notice of Appearance" on Defendant's
behalf.
2 The original footnote citations to the trial transcripts and evidentiary exhibits are included with the block quote
excerpted here.
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On Monday, August 3, 2009, Dr. James Briles called his wife of 17 years,
Kathleen Briles, during his midday lunch hour because he was missing her;3
neither Dr. nor Ms. Briles knew it would be their last conversation. Later that day

around 2 p.m., Ms. Briles stopped at a 7-Eleven store on Manatee Avenue to visit
her friend Kristie Gish, the manager at the 7-Eleven, to "catch up" and show off
her new hair-style.4 Then, at approximately 3:35 p.m. on the last day of her life,
Kathleen Briles completed a grocery purchase at her local Publix5 store and drove
to her home at 240 Bayshore Drive in Terra Ceia, Florida. Ms. Briles never had
the opportunity to unload the groceries from her car.6
When Dr. Briles returned home from work around 7:30 that evening he
found his wife's car parked in his usual parking spot.7 Upon entering their locked
home, Dr. Briles first noticed that it was peculiarly dark and that the dog was
quite anxious. He then noticed his wife lying on her stomach on the floor in their
living room with her mouth gagged and her hands and ankles bound behind her
with duct tape.8 Dr. Briles rolled her over, pulled the duct-tape gag down, and
determined that she was not breathing. Ms. Briles was cold, had no pulse, and her
face, left jaw, and head were "deformed."9 On the floor near her head lay a 23pound, black cast-iron antique Singer sewing machine that was normally kept in a
separate room of the home.1° Various broken parts and pieces of the sewing
machine were strewn on the floor nearby.'
According to the medical examiner, Dr. Wilson Broussard, Ms. Briles was
alive when she was bound.12 Ms. Briles had a couple of abrasion injuries on her
back upper neck and shoulder region which were likely caused by something like
a hand or the back of an arm rubbing hard against that area and causing friction.13
Notably, Ms. Briles also suffered a laceration to her liver, which Dr. Broussard
opined occurred while she was alive because at least 500 milliliters of blood had

pooled in her abdomen area, indicating that the injury occurred while her heart
was still beating.14 Dr. Broussard further opined that, due to the absence of a
corresponding external injury, the internal liver injury was more likely caused by
a kick or knee to the abdomen than by an impact with the sewing machine."

3 See Trial Tr., Vol. 8, dated August 6, 2012, at 1048.
4 Id. at 1035.
5 This Publix store is located on 8th Avenue in Palmetto, Florida. See Trial Tr., dated August 6, 2012, at 1042; see
also State's Exhibit RT-7 (Publix receipt).
6 See Trial Tr., Vol. 8, dated August 6, 2012, at 1127-28.
7 Id. at 1055-56.
8 Id. at 1057.
9 Id. at 1058.
N Id. at 1058, 1179. The Singer sewing machine was introduced into evidence as State's Exhibit AW-17(A).
" See id. at 1111-13; see also State's Exhibit P-74 (picture of sewing machine pieces on floor) and AW-18 (sewing
machine pieces).
12 Trial Tr., Vol. 8, dated August 6, 2012, at 1188-89, 1210.
23 Id. at 1195.
14 Id. at 1201-03.
15 Id. at 1203-04.
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In addition, Ms. Briles' jaw was fractured on both the left and right
sides.i6 She had lacerations, a contusion, and an abrasion to her left eyebrow, as
well as an abrasion at the tip of her nose, injuries which were consistent with
having occurred while she was still living and were likely caused by "the eyebrow
ridge being prominent on the floor" while Ms. Briles "was sustaining several
blows to the back of the head."17 Ultimately, her cause of death was "multiple
blunt force head trauma."18 Ms. Briles suffered a minimum of eight separate
blows to her head, which were consistent with being struck with the 23-pound
sewing machine.¹9 Her resulting injuries were extensive. In fact, her brain matter
was visible before the medical examiner even began shaving her head.2° Expert
opinion testimony of the medical examiner and the crime scene technician are
consistent with the Court's fmding that Ms. Briles was likely face down on the
floor when she was struck multiple times on the back of her head with the Singer
sewing machine.21
Furniture in the Briles' home had been moved from its normal location,
drawers were open, belongings had been rummaged through, and various itemsincluding $30,000 to $40,000 worth of jewelry,22 had been taken. Of particular
note: the victim's wedding ring (which she was wearing),23 a diamond baguette
necklace,24 a his-and-her set of Geneva watches (on the day of her death, Ms.
Briles was also wearing the female watch that was part of that set),25 a Minnie
Mouse key chain,26 a padlock key holder,27 a Westward Journey set of nickels,28
and a medical encyclopedia29 were missing.3°
Through the testimony of various witnesses, along with the Defendant's
recorded jail phone conversations, each of the above-listed items was traced back
to the Defendant. Indeed, via collect jail calls the Defendant repeatedly pressured
a friend, Martha Tejeda, to retrieve items from his storage unit and take them to
her home.31 Time and again the Defendant insisted that a duffel bag be retrieved
and the clothes inside be thrown in the trash 32 After she had retrieved the items,
Ms. Tejeda advised the Defendant that the police had been to her house and
wanted to question her, and Defendant insisted: "You never got nothing out of
16 Id. at 1193.
37 Id. at 1192-93.
is Id. at 1212.
19 See id. at 1196-1200.
20 Id. at 1196.
2¹ Id. at 1134-36, 1210.
22 Id. at 1081.
23 Id. at 1081.
24 Id. at 1082.
25 Id. at 1035-36.
26 Id. at 1083-85.
27 Id. at 1086.
28 Id.; see also Trial Tr., Vol. 10, dated August 7, 2012, at 1386.
29 Trial Tr., Vol. 8, dated August 6, 2012, at 1089.
3° See generally id. at 1064-91.
31 See Trial Tr., Vol. 9, dated August 7, 2009, at 1269; see also id., Vol. 11 at 1310 (Defendant stating, "[I]t's very
important that you get the big red-and-white bag.").

32 Id. at 1261, 1269.
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my storage, okay? You don't know nothing about that; right? . . . Okay, but you
did not go to my storage; right?"33
Ms. Tejeda ultimately turned over the items that she retrieved from
Defendant's storage to law enforcement.34 When law enforcement inventoried
the items received from Ms. Tejeda, law enforcement discovered that inside one
of Defendant's bags was a Honeywell safe, and inside the Honeywell safe, was a
Westward Journey nickel coin collection,35 a Minnie Mouse keychain,36 a goldencolor lock,37 and a male Geneva watch.38 Moreover, there were three keys on the
Minnie Mouse keychain that law enforcement also discovered worked to unlock
and start the engine of Defendant's previously owned tan Chevy Blazer.39

Defendant's ex-girlfriend, Michele Quinones, turned over to law
enforcement a black jacket that Defendant left at her home along with a watch
Defendant had given to her.4° The watch Defendant gave Ms. Quinones was the
matching female portion of the his-and-her Geneva watch set that was taken from

the Briles' home on August 3, 2009.4¹ Ms. Quinones also testified that in the fall
of 2009 she looked through a backpack that the Defendant had left in her garage;
she observed duct tape, a ski mask, a black hoodie, and hand tools in the
backpack.42
Similarly, another acquaintance of [Mr.] Smith, James Cellecz, observed
the Defendant on more than one occasion carrying a backpack containing duct
tape, gloves, and ski masks.43 On August 4, 2009, [Mr.] Smith asked Mr. Cellecz
to pawn a gold and diamond baguette necklace, along with some other jewelry,
because he had forgotten his ID.44 Although [Mr.] Smith told Mr. Cellecz that the
jewelry came from a mutual acquaintance (David Watmough), it was later
determined to have belonged to Kathleen Briles.45 Of noteworthy mention,
Stanley Grubbs, owner of Atrue Lock Service, testified that Mr. Smith also tried
to sell gold to him.46

On the same day that Mr. Cellecz. pawned the diamond baguette necklace
for [Mr.] Smith, he noticed a blue medical encyclopedia on the floorboard of
33 Id. at 1303; see also State's Exhibit M4 (excerpted audio recording of Defendant's jail phone conversations with
Ms. Tejeda).
34See id. at 1242-47.
35 Id. at 1314; see also State's Exhibit JJ2.
36 Id. at 1315; see also State's Exhibit JJ3.
37 Id.; see also State's Exhibit JJ4.
38 Id. at 1313; see also State's Exhibit JJ1.
39 Trial Tr., Vol. 10, dated August 7, 2012, at 1388-89.
4°Id. at 1416.
41 Id. at 1422; see also State's Exhibit LD l.
42 Id. at 1413-15.
43 Trial Tr., Vol. 12, dated August 8, 2012, at 1564.
44 Id. at 1562.
45 Id. 1562, 1577; see also State's Exhibits TK-1 (diamond baguette necklace), P-93 (picture of Kathleen wearing
diamond baguette necidace to her daughter's wedding in 2007), and P-94 (picture of Kathleen's daughter wearing
diamond baguette necklace to her 10th grade prom).

46 See Trial Tr., Vol. 10, at 1404-07.
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Smith's tan Chevy Blazer 47 This was the same medical encyclopedia stolen from
the Briles' residence that Ms. Tejeda found among [Mr.] Smith's things and
turned over to law enforcement.48 Law enforcement eventually identified [Mr.]

Smith's left index fingerprint on page 1373 of that same medical encyclopedia.®
The State did not rely solely on the Defendant's possession of the Briles'
stolen property to prove that he burglarized the Briles' residence.5° The State also
demonstrated through the testimony of Detective Jerome Diamond, a cellular
telephone forensic expert, that on August 3, 2009, at 3:44 pm, which was
approximately the same time that Kathleen Briles would have been arriving home
from her local Publix grocery store,5 the Defendant's cell phone connected to a
cell phone tower only 1.24 miles from the Briles residence.52 Particularly, [Mr.]
Smith's cell phone connected to Sector 3 of that cell phone tower; and the Briles'
residence falls directly within the arc of Sector 3 of that tower.53 So, in addition
to his possession of many of the Briles' stolen items, the State could also place
Defendant very near the scene of the crime at the approximate time that Kathleen
Briles would have returned home from the grocery store.54
Thus, through testimony of multiple witnesses and introduction of material
evidence, the State proved beyond a reasonable doubt that each of the items
discussed above were stolen from the Briles' home by [Mr. Smith] on the same
day that he murdered Kathleen Sue Briles.
Sentencing Order Following Jury Recommendation of Death, filed May 28, 2013, at 1-6
(Attachment 1).
On direct appeal, Mr. Smith raised the following seven issues: "(1) the trial court erred in
denying his motion for judgment of acquittal; (2) the trial court erred in denying a motion for
mistrial; (3) the trial court erred in permitting inmate Hull to testify as to the threàt that Smith

made to a witness, Cellecz, through Hull; (4) the trial court erred in denying a continuance; (5)

the trial court erred in finding HAC; (6) the trial court erred in rejecting the two proposed

statutory mitigators; and (7) Florida's death penalty scheme is unconstitutional." The Florida
Supreme Court also reviewed the sufficiency of the evidence to support the conviction, and
conducted a proportionality review.

The Florida Supreme Court affirmed Mr. Smith's

47 Trial Tr., Vol. 12, at 1564.
48 See Trial Tr., Vol. 9, at 1245, 1346 (State's Exhibit AW62-A).
49Id. at 1361, 1364-65.
50 See, e.g., Walker v. State, 896 So. 2d 712 (Fla. 2005) (holding constructive possession of stolen property was
sufficient to warrant giving ofjury instruction on possession of recently stolen property).
Si See Trial Tr., vol. 10, at 1387.
52 Trial Tr., Vol. 11, at 1489.
53 Id. at 1497. According to Detective Diamond, Defendant's cell phone connected to this tower because it was the
"[c]losest tower with the strongest signal." Id. at 1445.
54 Defendant neither lived nor worked in the vicinity of Terra Ceia.

Page 5 of 31

conviction and sentence on direct appeal, and the United States Supreme Court denied his
petition for writ of certiorari. Id. at 766; Smith v. Florida, 136 S. Ct. 1487 (U.S. 2016).

MR. SMITH'S POSTCONVICTION CLAIMS

·

In his timely Motion for Postconviction Relief, Mr. Smith raises the following seven
claims for postconviction relief:
1. Ineffective assistance of counsel for failing to file a motion to suppress
evidence the police found as the result of an illegal search and seizure of items
in a duffel bag that belonged to Mr. Smith.
2. Ineffective assistance of counsel for failing to timely file and argue a motion to
suppress evidence collected by law enforcement via an unconstitutional
warrantless search and seizure of the contents of Mr. Smith's cell phone.
3. The opinion of Riley v. Cahfornia, 134 S. Ct. 2473 (U.S. 2014), should apply
retroactively to Mr. Smith's case.
4. Ineffective assistance of counsel for failing to hire an expert witness on cell
phone tracking and cell phone towers "to counter the State's expert at trial
who provided inaccurate and forensically unsound opinions to the jury as to
the tracking of Mr. Smith's cell phone on the day of the homicide."
5. Ineffective assistance of counsel for "waiving the right to cross examine James
Cellecz concerning the 35 counts of child pornography for which there were
withholds of adjudication and for failing to cross examine him about his
violation of probation for failing to register as a sex offender."
6. Ineffective assistance of counsel in the penalty phase for failing to conduct a
complete investigation of available mitigating circumstances for presentation
at the penalty phase of Mr. Smith's trial.

7. In light of Hurst v. State, 202 So. 3d 40 (Fla. 2016), Mr. Smith's death
sentence "violates the Fifth, Sixth, Eighth, and Fourteenth Amendments of the
United States Constitution," and the corresponding provisions of the Florida
EVIDENTIARY HEARING
As previously noted, the Court conducted an evidentiary hearing over the course of two
days, October 2nd and 3rd, 2017. The Court granted the evidentiary hearing to address Claims 1

through 6 of Mr. Smith's seven total claims.

Mr. Smith was present, along with his

postconviction counsel Eric Pinkard. Assistant State Attorney Ms. Suzanne O'Donnell and
Assistant Attorney General Ms. Christina Pacheco were present on behalf of the State of Florida.
At the evidentiary hearing, the following witnesses testified on behalf of the defense: (1)

Dr. Hyman Eisenstein; (2) Mr. Bjorn Brunvand; (3) Ms. Janet Shelton; (4) Mr. Robert Aguero;
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and (5) Mr. Daniel Hernandez. In addition, the testimony of Mr. Smith's sister, Ms. Patricia Ann

Smith, was perpetuated by video deposition taken on September 25, 2017, and introduced via

DVD (Defendant's Exhibit 3A) and written transcript (Defendant's Exhibit 3B), both of which
were admitted during the evidentiary hearing on October 2, 2017. The State did not present any

additional witnesses.
ANALYSIS OF MR. SMITH'S POSTCONVICTION CLAIMS
To establish that counsel provided constitutionally ineffective assistance, a defendant

must first identify specific acts or omissions of counsel that are "so serious that counsel was not
functioning as the 'counsel' guaranteed the defendant by the Sixth Amendment." Strickland v.

Washington, 466 U.S. 668, 687 (1984). There is a strong presumption that trial counsel's
performance was not deficient. See id. at 690. "A fair assessment of attorney performance
requires that every effort be made to eliminate the distorting effects of hindsight, to reconstruct

the circumstances of counsel's challenged conduct, and to evaluate the conduct from counsel's
perspective at the time." Id. at 689.

A defendant carries the burden to "overcome the presumption that, under the

circumstances, the challenged action 'might be considered sound trial strategy.'" Id. (quoting
Michel v. Louisiana, 350 U.S. 91, 101 (1955)). "Judicial scrutiny of counsel's performance must
be highly deferential." Id.

"[S]trategic decisions do not constitute ineffective assistance of

counsel if alternative courses have been considered and rejected and counsel's decision was

reasonable under the norms of professional conduct." Occhicone v. State, 768 So.2d 1037, 1048
(Fla. 2000). See also Wiggins v. Smith, 539 U.S. 510, 521 (2003) ("[S]trategic choices made
after thorough investigation of law and facts relevant to plausible options are virtually

unchallengeable; and strategic choices made after less than complete investigation are reasonable
precisely to the extent that reasonable professional judgments support the limitations on

investigation." (quoting Strickland, 466 U.S. at 690-91)).
A defendant must also establish prejudice by "show[ing] that there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have

been different." Strickland at 694. A reasonable probability is a "probability sufficient to
undermine confidence in the outcome." Id. The Court need not make a specific ruling on trial
counsel's performance when "it is clear that the prejudice component is not satisfied." Kennedy
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v. State, 547 So. 2d 912, 914 (Fla. 1989). It is within this framework that the Court reviews Mr.
Smith's claims for postconviction relief.

Claim 1 - Ineffective assistance of counsel for failing to file a motion to suppress evidence
the police found as the result of an illegal search and seizure of items in a duffel bag that
belonged to Mr. Smith
In his first ground for relief, Mr. Smith alleges that his trial counsel was ineffective for
failing to move to suppress evidence, particularly the contents of a duffel bag that Mr. Smith

asked his former girlfriend, Martha Tejeda, to retrieve from a storage facility where he had
stored the duffel bag. Law enforcement recorded telephone calls from Mr. Smith, while in the
county jail, to Ms. Tejeda, requesting that she retrieve certain items from his storage unit. Mr.
Smith alleges, "After hearing the recorded conversation, law enforcement officers went to Ms.
Tejeda's residence and crime scene technicians removed a duffel bag from her attic." Noting
that Crime Scene Technician Jessica Jarecki opened the duffel bag "just for a curtesy [sic]
inventory" and photographed the open bag showing its contents, Mr. Smith alleges, "The
warrantless search of the bag belonging to Mr. Smith and found in Ms. Tejeda's attic violated the
Fourth Amendment of the United States Constitution." Mr. Smith further alleges, "Once law
enforcement has seized containers/luggage belonging to the defendant and had it exclusively
within their control at the time of the search, without any exigent circumstances or possibility
that the contents could be removed before a valid search warrant could have been obtained, then

the contents may not be searched without a warrant."
Mr. Smith contends, "Even though the [S]tate did obtain a warrant to search the contents
of the personal safe [which was located within the duffel bag], that safe was already the 'fruit of
the poisonous tree' because it had been obtained via a warrantless search of the duffel bag found

in Martha Tejeda's attic." Mr. Smith also contends "the fact that Ms. Tejeda gave the police
permission to retrieve the bag from her attic is of no import" because "[a] third party cannot

validly consent to a search of personal property belonging to another "unless there is evidence of
both common authority and mutual usage of the property." Mr. Smith concludes "had a timely

motion to suppress been filed by counsel the medical textbook, Minnie Mouse keychain, coins,
gold lock, and a men's Geneva watch could not have been used at [his] trial" and absent such
evidence "there is a reasonable probability of a different outcome sufficient to undermine

confidence in the guilty verdict against Mr. Smith."
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In its initial response, the State countered Mr. Smith's allegations in Claim 1 by alleging
he "has failed to show that his counsel was ineffective for failing to file a motion to suppress

stolen goods." (emphasis added) In its written closing argument, the State notes that "Ms.
Tejeda had voluntarily surrendered the bag to law enforcement, the items in the bag were stolen,
and Smith did not have a reasonable expectation of privacy in the contents of the bag." The
State further argues, "In addition to the [proposed] motion to suppress being meritless because of
Smith's lack of standing and expectation of privacy, the motion would have failed because law

enforcement was permitted to conduct an inventory search of the items in the bag after they were
[surrendered] by Ms. Tejeda." The State contends Mr. Smith has failed to show that his trial

counsel was deficient and "has failed to show prejudice because he cannot show that a motion to
suppress would have been successful and that the evidence would have been excluded as a
result." Nevertheless, the State further contends that even if the physical evidence in the duffel
bag would have been suppressed, reliability in the outcome of Mr. Smith's trial has not been
undermined because there was ample other evidence to tie Mr. Smith to the murder of Ms.
Briles. Namely, the State points out:

James Cellecz still would have testified that one day after the murder, Smith
asked him to pawn various pieces of jewelry, including a diamond baguette
necklace belonging to the victim. Smith, 170 So. 3d at 751. Joshua Hull
confirmed that testimony based on Smith's own admissions. Id. at 752.
Additionally, if the medical book would have been suppressed, the jury still
would have heard that Smith was driving around with the medical book in his car
one day after the murder. Id. at 751.

The jury would also have learned from Michele Quinones that Smith had
carried a Minnie Mouse key chain, and the evidence would have shown that a
unique Minnie Mouse key chain was stolen from the victim when she was
murdered. Quinones would also have testified about the watch that was given to
her by Smith, and the victim's family would have confirmed that the watch was
stolen and from a matching his-and-her watch set owned by the victim and her
husband. In sum, there was a lot of other evidence linking Smith to the victim's
stolen property other than the actual evidence from Smith's duff[el] bag.

The jury would have further heard the evidence establishing that Smith
was near the location of the murder when the murder occurred. Id. at 752. The

jury would have learned that Smith carried a backpack with a ski mask, gloves,
and a roll of duct tape, and the victim's body was bound with duct tape. Id. at
751.
State's Written Closing Argument, filed November 13, 2017, at 21-22.
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In order to state a viable claim alleging ineffective assistance of counsel for failure to file
a motion to suppress, a defendant must allege facts sufficient to show that his counsel had a valid

basis for moving to suppress the complained of evidence and that there is a reasonable
probability the motion to suppress would have been granted. See Zakrezewski v. State, 866 So.
2d 688, 694 (Fla. 2003).
As an initial matter, the Court finds the State's argument that Mr. Smith had no legitimate
expectation of privacy in his duffel bag because "all the items were stolen items" to be less than
persuasive. Indeed, as Mr. Smith's postconviction counsel points out, "The police knew the
duff[el] bag belonged to Mr. Smith as they had recorded the conversation between Mr. Smith
and Ms. Tejeda where Mr. Smith asked her to get the bag and store it at her house. Nowhere at
the trial or at the evidentiary hearing did the [S]tate present any evidence that the red duff{el] bag
that was subject to the warrantless search did not belong to Mr. Smith."
The Court further finds, however, that Mr. Smith had no legitimate expectation of privacy

in the subject duffel bag because he abdicated ownership of the duffel bag, or at least extended

dual ownership of the bag, to Ms. Tejeda. Notably, in one of several recorded jail phone calls,
Mr. Smith told Ms. Tejeda: "I need you to go take all of my bags, they're big duff[el] bags.
Take all of them to your house and go through them."ss At another point in one of the recorded

jail phone calls, Mr. Smith tells Ms. Tejeda to put the clothes that were purportedly in the duffel
bag "in the trash."56
In cases of third-party consent, the United States Supreme Court has opined, "[W]hen the
prosecution seeks to justify a warrantless search by proof of voluntary consent, it . . . may show
that permission to search was obtained from a third party who possessed common authority over

or other sufficient relationship to the premises or effects sought to be inspected." United States
v. Matlock, 415 U.S. 164, 171 (1974). The Supreme Court then explained in a footnote that:
Common authority is, of course, not to be implied from the mere property
interest a third party has in the property. The authority which justifies the thirdparty consent does not rest upon the law of property, with its attendant historical
and legal refinements but rests rather on mutual use of the property by persons
generally havingjoint access or controlfor most purposes, so that it is reasonable
to recognize that any of the co-inhabitants has the right to permit the inspection
in his own right and that the others have assumed the risk that one of their
number might permit the common area.to be searched.
55 Trial Transcript, Vol. 11, at 1297 (Attachment 2).

56 Id. at 1302.
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Id. at 171 n. 7 (emphasis added) (citations omitted). Since its decision in Matlock, the Supreme
Court acknowledged, "The common thread in our decisions upholding searches conducted

pursuant to third-party consent is an understanding that a person 'assume[s] the risk' that those
who have access to and control over his shared property might consent to a search." Georgia v.

Randolph, 547 U.S. 103, 134 (2006).
The Fifth District Court of Appeal, while analyzing a number of third-party consent cases

has summarized the relevant factors to be considered as follows:
Taken collectively, these cases suggest that a number of factors bear on the rights
of a third party to consent to a search of a container. They include such factors as
whether the property clearly belongs to one person; whether it is generally used
by one person, whether it is freely accessible to others, whether the container is
closed or open, whether it is locked or unlocked, and whether orders have been
given not to open the container. The relationship of the parties and the nature of
the property may also have a bearing on the right to consent to a search. As was
pointed out in United States v. Basinski, 226 F.3d 829, 834 (7th Cir.2000), "it is
less reasonable for a police officer to believe that a third party has full access to a
defendant's purse or a briefcase than, say, an open crate." Moreover, a wife may
have a right of access to her husband's shaving kit that a roommate or girlfriend
does not. The burden is on the State to show that police were given free and
voluntary consent to enter the premises by someone with actual or apparent
authority to do so. Williams v. State, 788 So. 2d 334, 336 (Fla. 5th DCA 2001).
Thus, when making entry or conducting a search, an officer must elicit sufficient
facts from which he or she can determine that the person consenting to the search
has common authority over the premises or property to be searched. Saavedra v.

State, 622 So. 2d 952, 959 (Fla. 1993)..
Marganet v. State, 927 So. 2d 52, 60-61 (Fla. 5th DCA 2006).
In the instant case, although the duffel bag belonged to Mr. Smith, he practically begged

Ms. Tejeda to retrieve it from the storage unit where it was previously located via multiple jail
phone calls. Then, Mr. Smith specifically requested that Ms. Tejeda "go through it" and even
directed her to put the clothes that were purportedly in the duffel bag "in the trash." Thus, the
duffel bag was freely accessible to Ms. Tejeda and she had full access to everything in it except
the locked personal safe, for which Mr. Smith concedes law enforcement did obtain a search

warrant. Moreover, a review of Ms. Tejeda's trial testimony convinces the Court that Ms.
Tejeda gave free and voluntary consent to law enforcement to search the duffel bag that Mr.

Smith had abdicated to her."

57 Trial Transcript, Vol. 11, at 1287-88.
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Based on the totality of the circumstances, the Court finds that even if Mr. Smith's trial
counsel had filed the proposed motion to suppress, such a motion would not have been granted.

Because the proposed motion to suppress would have been meritless, Mr. Smith's.trial counsel
cannot be deemed ineffective for failing to raise it. See, e.g., Banks v. State, 219 So. 3d 19, 27
(Fla. 2017) (noting "because a motion to suppress the evidence retrieved during [a] second
search would have been meritless, trial counsel cannot be deemed ineffective for failing to raise
it" and affirming denial of postconviction relief). Accordingly, Claim 1 is denied.
Claim 2 - Ineffective assistance of counsel for failing to timely file and argue a motion to
suppress evidence collected by law enforcement via an unconstitutional warrantless search
and seizure of the contents of Mr. Smith's cell phone.

In his second ground for relief, Mr. Smith alleges that his trial counsel was ineffective for
failing to timely file and argue a motion to suppress evidence collected by Detective Jerome
Diamond during a forensic search of a cellular telephone which was taken from Mr. Smith on
September 10, 2009.58

Mr. Smith alleges Detective Diamond used a universal forensic

extraction device (also known as a UFED) to conduct a forensic search-without a warrant-of
the cell phone while it was in police custody, which resulted in Detective Diamond obtaining
"the mobile device number, provider, and the contact list with names and phone numbers" from
that cell phone. Mr. Smith alleges Detective Diamond then secured a court order to obtain "fruit
of the poisonous tree," in other words, "call detail and cell tower information from the cellular

provider Metro PCS."

Citing Smallwood v. State (Smallwood H), 113 So. 3d 724 (Fla. 2013), which was
decided on May 2, 2013, Mr. Smith alleges that although the Smallwood opinion was issued after
the jury returned a guilty verdict in this case, it was prior to his sentencing date of May 28, 2013,

and further alleges that his trial counsel should have filed a motion for new trial alleging that
Detective Diamond's "forensic search" of the cell phone violated Mr. Smith's Fourth

Amendment rights. Mr. Smith also alleges that his trial counsel should have been on notice of
the issue when "the Smallwood case came before the Florida Supreme Court on a certified

question from the First District Court of Appeals in Smallwood v. State, 61 So. 3d 448 (Fla. 1st

DCA 2011)." Mr. Smith surmises that had his trial counsel filed a motion to suppress the
evidence seized from his cell phone by Detective Diamond, as well as the call detail and cell

58 Trial Tr., Vol. 13, at 1493.
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tower data collected from Metro PCS, "there is a reasonable probability of a different outcome
sufficient to undermine confidence in the guilty verdict against Mr. Smith."

In its written closing argument, the State points out that Mr. Smith's trial counsel testified
at the evidentiary hearing "that he had not contemplated filing a motion to suppress the forensic
investigation report of Smith's cell phone because warrantless searches of cell phones were
lawful at the time the search was conducted,"59 specifically stating "there was no basis for such a

motion."60 Citing Smallwood v. State (Smallwood I), 61 So. 3d 448, 459 (Fla. 1st DCA 2011),
the State notes the First District Court of Appeal's decision in SmallwoodI"concluded that a cell

phone could be searched incident to an arrest, and the warrantless search was not a Fourth
Amendment violation," but "expressed concern in permitting an officer to search a defendant's
phone when there was no indication to believe that the cell phone contained evidence."6' Thus,
the First DCA affirmed the trial court's denial of Smallwood's motion to suppress photographs
discovered on his cell phone in a search incident to arrest, but certified the following question to

the Florida Supreme Court: "DOES THE HOLDING·IN UNITED STATES V. ROBINSON, 414
U.S. 218, 94 S.Ct. 467, 38 L.Ed.2d 427 (1973), ALLOW A POLICE OFFICER TO SEARCH
THROUGH PHOTOGRAPHS CONTAINED WITHIN A CELL PHONE WHICH IS ON AN
ARRESTEE'S PERSON AT THE TIME OF A VALID ARREST, NOTWITHSTANDING
THAT THERE IS NO REASONABLE BELIEF THAT THE CELL PHONE CONTAINS

EVIDENCE OF ANY CRIME?"

As the State acknowledges, the Florida Supreme Court

accepted review and answered the certified question in the negative, specifically holding that
"once a cell phone has been removed from the person of the arrestee, a warrant must be secured

pursuant to [Arizona v.J Gant62 before officers may conduct a search that complies with United

States Supreme Court precedent." Smallwood II, 113 So. 3d at 736.
The State alleges, however, that Mr. Smith "has absolutely failed to point to any case
showing that the search of his cell phone was unlawful under such circumstances at that time"
and contends "[g]iven the law as it existed at that time, Smith's trial counsel had no valid basis

to file a motion to suppress." The State also alleges that Mr. Smith has failed "to show that he
was entitled to suppression of the cell tower data collected from Metro PCS," noting
59 State's Written Closing Argument, filed November 13, 2017, at 22.
© Evidentiary Hearing Transcript, dated October 3, 2017, at 167.
62 State's Written Closing Argument, at 23.
62 556 U.S. 332 (2009).
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"warrantless searches and seizures of cell phone records from cell phone companies have long
been permitted and deemed not to be violative of the Fourth Amendment.'' See, e.g., Mitchell v.

State, 25 So. 3d 632, 635 (Fla. 4th DCA 2009) (holding that (1) "historical cell site information
is not content-based," (2) "[t]he user of a cell phone has no expectation of privacy in those
records," and (3) "because historical cell site information discloses only the defendant's past
location and does not pinpoint his current location in a private area, it does not implicate Fourth

Amendment protections"). The State further alleges that, even if Mr. Smith's trial counsel had
moved for a new trial based on the holding in SmallwoodII, that ruling would not have served as

a basis for the granting of a new trial in this case. The State concludes that Mr. Smith's trial
counsel cannot be deemed ineffective for "failing to pursue a claim considered meritless at that
time," for "failing to anticipate changes in the law," or for failing to file a motion for new trial
that would not have been successful.
The Court recalls that "[a] fair assessment of attorney performance requires that every
effort be made to eliminate the distorting effects of hindsight, to reconstruct the circumstances of

counsel's challenged conduct, and to evaluate the conduct from counsel's perspective at the
time." Strickland, 466 U.S. at 689 (emphasis added). A jury found Mr. Smith guilty as charged
of Murder in the First Degree by verdict form filed August 9, 2012. (See Attachment 3) Thus,
prior to and throughout the guilt phase, as well as during most of the penalty phase of his trial
(i.e., "at the time"),63 Mr. Smith's trial counsel was operating under the precedent of Smallwood

I, issued on April 29, 2011, which affirmed the trial court's denial of a motion to suppress a
warrantless search of a cell phone by finding it did not violate Fourth Amendment principles.

As the State points out, the Florida Supreme Court has "consistently held that trial
counsel cannot be held ineffective for failing to anticipate changes in the law." Cherry v. State,

781 So. 2d 1040, 1053 (Fla. 2000), reh 'g denied March 27, 2001. In rendering its opinion in
Smallwood II on May 2, 2013, the Florida Supreme Court recognized the competing rationales
weighed by various other courts when considering whether law enforcement can conduct a
warrantless search of cell phones:

We recognize that some other state and federal courts have elected to
follow Finley and its progeny. However, as previously noted, the United States
63 On August 14, 2012, the same jury, by a vote of twelve (12) to zero (0), recommended that the court sentence the
Defendant to death for the murder of 48-year-old Kathleen Sue Briles. The Court conducted a Spencer hearing on
April 19, 2013-which was also pre-rendition of the Florida Supreme Court's decision in Smallwood1L
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Supreme Court has not addressed the constitutionality of cell phone searches
under the search-incident-to-arrest warrant exception. Where the Supreme Court
has not resolved a legal issue under the Fourth Amendment, differing positions by

state and federal courts are not only common, but are to be expected.
. Smallwood, 113 So. 3d at 738.
Though not binding precedent, this Court finds the opinion of the Fourth District
Appellate Court of Illinois in People v. Davis, 22 N.E.3d 1167 (Ill. App. Ct. 4th Dist. 2014),
persuasive. Davis argued that his trial counsel was ineffective for failing to file· a motion to
suppress a text message on the basis that police were required to obtain a search warrant before
searching his cell phone. The Appellate Court of Illinois observed, "At the time of [Davis's] trial
in August 2012, the question of whether police could conduct a warrantless search of the data on
a cell phone had not been resolved in Illinois. As the State points out, courts across the country
were split on the legality of a warrantless cell phone search and many courts had found
warrantless searches were valid." Id. at 1173. The Illinois Court held, "At the time of [Davis's]
trial, such a motion had a questionable chance of success. We agree with the State, a reasonable
argument could have been made at the time, based on Illinois precedent, a warrantless search of a
cell phone was valid pursuant to the search-incident-to-arrest exception." Id. The Illinois Court
noted that Davis's trial counsel's understanding must be considered in the context of the state of
the law at the time and recognized "counsel is not incompetent for failing to accurately predict
that existing law will change." Id. at 1172. Acknowledging the United States Supreme Court
provided a definitive answer in Riley v. California, 134 S. Ct. 2473 (2014), to the question of
whether police can conduct a warrantless search of a cell phone incident to arrest, the Illinois

Court admitted: "Riley obviously changed things, but to accept [Davis's] argument we would

have to conclude counsel was ineffective for failing to predict the future and
anticipate Riley. We decline to impose such 'a duty of clairvoyance.'" Davis, 22 N.E.3d at
1173.
Similarly, under Smallwood I, a reasonable argument could have been made throughout

the pendency of most of Mr. Smith's guilt and penalty phases that based on Florida precedent, a
warrantless search of a cell phone was valid pursuant to the search-incident-to-arrest exception.

In light of Smallwood I, the Court finds that even if Mr. Smith's trial counsel had filed the
proposed motion to suppress, it would have been denied by the trial judge. Defense counsel's
failure to file a motion to suppress evidence obtained as a result of a search does not constitute
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ineffective representation where the case law at that time did not require suppression of the

evidence. See Ramos v. State, 559 So. 2d 705 (Fla. 4th DCA 1990) (holding trial counsel's

failure to file motion to suppress bus search of appellant's luggage was not ineffective assistance
of counsel, when "[a]t the time of the crime and the direct appeal, case law permitted police
officers to board buses temporarily stopped in stations and to conduct random consent searches
of passengers' luggage"); Gettel v. State, 449 So. 2d 413 (Fla. 2d DCA 1984) (holding that
defense counsel's failure to file a motion to suppress evidence without a warrant was not
ineffective assistance of counsel where existing case law did not require suppression of the
evidence). Likewise, even if Mr. Smith's trial counsel had filed the proposed motion for new
trial based on Smallwood H, it would not have served as a valid basis for the granting of a new
trial. See Fla. R. Crim. P. 3.600(a) (listing grounds for granting a new trial); see also Johnston v.

State, 63 So. 3d 730, 739 (Fla. 2011) (affirming denial of IAC claim for failing to file motion for
new trial that would not have been successful).

Because neither the proposed motion to suppress nor the suggested motion for new trial
would have been successful at the time, Mr. Smith's trial counsel cannot be deemed ineffective
for failing to file them. Accordingly, Claim 2 is denied.

Claim 3 - The opinion of Riley v. California, 134 S. Ct. 2473 (U.S. 2014), should apply
retroactively to Mr. Smith's case.
In his third ground for relief, Mr. Smith alleges that the opinion of the United States

Supreme Court in Riley v. California, 134 S. Ct. 2473 (U.S. 2014), "holding that law
enforcement officers must obtain a warrant before searching a criminal defendant's cell phone,
applies retroactively to Mr. Smith's case and requires that this Court grant him a new trial."

Citing Griffin v. Kentucky, 479 U.S. 314 (1987), for the proposition that the Supreme Court's
constitutional decisions apply retroactively to all cases pending on direct appeal at the time of the

decision, Mr. Smith alleges that since Riley was decided on June 25, 2014, and the Florida
Supreme Court's opinion on Mr. Smith's direct appeal was not issued until July 9, 2015, he is
entitled to retroactive application of the holding in Riley.. Namely, Mr. Smith contends he is
entitled to a new trial in this matter because Detective Diamond conducted a "forensic search" of
his cell phone without getting a warrant as required in Riley. Mr. Smith concludes that "all the
evidence taken from the cell phone and later acquired from Metro PCS must be suppressed based
upon binding United States Supreme Court precedent."
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In its initial response to Mr. Smith's motion, the State noted, "This appears to be a claim
that could have been raised on direct appeal, and it is, therefore, procedurally barred from

postconviction review." The Court agrees. To the extent that Mr. Smith could have but did not
raise his Riley claims on direct appeal, his allegations under Claim 3 are procedurally barred.
See, e.g., Abdool v. State, 220 So. 3d 1106, 1111 n.6 (Fla. 2017) (holding capital defendant's
claim under the Vienna Convention is procedurally barred because he could and should have

raised it on direct appeal); Hodges v. State, 885 So. 2d 338, 357 (Fla. 2004) (holding "the
substantive issue underlying Hodge's claim is procedurally barred because Hodges could have
but did not raise the argument on appeal"); Smith v. State, 445 So. 2d 323, 325 (Fla. 1983)
("Issues which either were or could have been litigated at trial and upon direct appeal are not

cognizable through collateral attack.").
Even if Mr. Smith's Riley claims were not procedurally barred, as the State points out in
its written closing argument, "the evidence presented against Smith at trial regarding phone calls
and cell tower information came from Metro PCS, not his cell phone" and "Riley does not
prohibit the warrantless search and seizure of such datafrom service providers."64 Indeed, as the
Supreme Court of Nebraska has aptly noted, "[W]hile Riley properly governs our analysis when
police acquire the digital contents of an individual's cell phone, it does not address whether the
government conducts a search when it acquires noncontent business records containing historical
CSLI [i.e., cell site location information] from a person's cellular service provider." State v.

Jenkins, 884 N.W.2d 429, 443 (Neb. 2016).

According to the Nebraska Supreme Court's

interpretation of Riley, there is no reasonable expectation of privacy in a cellular service
provider's business records documenting call routing information gathered and kept in the

ordinary course of business and the State's acquisition of historical CSLI does not implicate or
violate the Fourth Amendment. Id.
Although the Florida Supreme Court has held that a person has an objectively reasonable
expectation of privacy in real time cell site location information, such as that used for tracking

purposes in Tracey v. State, 152 So. 3d 504 (Fla. 2014), the Supreme Court explicitly excluded
historical cell site location information from it analysis in Tracey. Id. at 515-16. Nonetheless,
the Fourth District Court of Appeal has held that "historical cell site information is not contentbased" and "does not implicate Fourth Amendment protections." Mitchell v. State, 25 So. 3d
64 state's Written Closing Argument, at 30 (emphasis added).
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632, 635 (Fla. 4th DCA 2009); see also Johnson v. State, 110 So. 3d 954, 958 (Fla. 4th DCA
2013) (finding "no error in admission of historical cell site information, even though the records

were obtained without a warrant").
In the instant case, aside from the mobile device number and list of contacts and phone
numbers that Detective Diamond obtained from Mr. Smith's cell phone, the bulk of the evidence
Mr. Smith seeks to collaterally challenge is the call detail and cell tower data collected from

Metro PCS, which he alleges the State relied heavily on to show the proximity of Mr. Smith's
cell phone to the Briles' residence at or near the time of the homicide. In light of the Fourth

DCA's explicit holdings in Mitchell and Johnson, however, and the inapplicability ofRiley to the
search and seizure of historical cell site location information obtained from cellular service
providers, the Court finds that the evidence obtained from Metro PCS would not have been
excluded at Mr. Smith's trial. The Court also adopts and incorporates herein the reasoning and
analysis discussed in Claim 2 supra. Based on the foregoing, Claim 3 is denied.
Claim 4 - Ineffective assistance of counsel for failing to hire an expert witness on cell phone
tracking and cell phone towers "to counter the State's expert at trial who provided
inaccurate and forensically unsound opinions to the jury as to the tracking of Mr. Smith's
cell phone on the day of the homicide."
In his fourth ground for relief, Mr. Smith alleges that his trial counsel was ineffective for

failing to hire an expert witness to counter the State's expert, Detective Jerome Diamond,
regarding the tracking of Mr. Smith's cell phone on the day of the homicide. The Florida
Supreme Court summarized the State's presentation of evidence regarding cell phone and cell
tower data at Mr. Smith's trial as follows:

The State presented evidence to establish that on 3:44 p.m. on the day of
the murder, Smith's cell phone was at a location close to where the murder took
place-a fact that was established when Smith's cell phone received a call that
went unanswered and records indicated that his cell phone used a cell tower that
was 1.24 miles away from the victim's home. This timing was particularly
striking because the victim had left Publix at 3:38 p.m. and lived only a few
minutes away from the store. Cell phone records further demonstrated that both
before and after this time, Smith's cell phone was located close to where Smith
lived in Sarasota County. The State also called numerous people who had called
Smith's cell phone number or had received a phone call from Smith's cell phone
number on the day of the murder. While none of the witnesses could recall
specific telephone calls they made on August 3, nobody reported receiving a call
from Smith's number from a person other than Smith. Similarly, nobody recalled
calling Smith and having anyone other than Smith answer the call.
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Smith, 170 So. 3d at 752. Mr. Smith maintains that, if his trial counsel had hired an expert in cell
phones and the tracking of them via cell phone towers, "evidence could have been presented to

the jury that the opinions offered by Detective Diamond were forensically unsound."
Specifically, Mr. Smith alleges a defense expert witness could have presented the following
testimony:
(A) Detective Diamond's depictions of the sectors associated with tower
number 304 are inaccurate in that the only way to truly measure is by obtaining a
radio frequency propagation map from Metro PCS. The only way an expert can
interpret the data is by using generic 120 degree wide sectors for a 3 sector tower.
(B) Sectors all overlap one another and often will overlap with other
adjoining towers. In the case of tower 304 sector 3 faces in a southwest direction.
That sector could provide coverage to the entire land mass to the southwest all the
way to the bottom of the map. With so many bodies of water, which can
potentially carry the radio signal further away, it could reach all the way to the
bottom of the map and other towers in the area will most likely also provide
overlapping coverage to this general area.
(C) In essence there is no way of determining where the cell phone was
located when the 3:44 call was made to the phone. It could have been in any of
the land mass west and southwest of tower number 304 and it could have been
crossing on Hwy 275 toward the Saint Petersburg area.
Mr. Smith alleges, "Because the defense did not hire a cell phone and tower expert to inform the
jury that there was no way to determine where the cell phone was located at 3:44 p.m., and could

have been in a large area west and southwest of that tower, nowhere near the Briles' residence,
the jury was left with the inaccurate impression that the cell phone had to have been within 7-8
.miles of tower number 304." Mr. Smith further alleges that Detective Diamond "testified as to

the location of the phone . . . with a level of precision unsupported by industry standards
regarding forensic cell phone tracking."

In its initial response, the State cites Gosciminski v. State, 132 So. 3d 678, 697 (Fla.
2013), for the proposition that "courts have consistently found that cell phone information along

with records of the locations of cell phone towers involve information that is sufficient for jurors

to ascertain without the necessity of expert testimony."65 The State also alleges, "Even if the
expert would have testified that there was no way of knowing the precise location of the cell
phone when the call was made, records would still show Smith traveling from North Port all the

way up to Manatee County around the time that the victim was at the grocery store" and "would
65 State's Response to Motion for Postconviction Relief, filed March 24, 2017, at 12.
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also show Smith traveling back after the murder," which the State contends "would be

incriminating, even if it did not establish his exact location around the time of the murder."

During the evidentiary hearing, the defense offered the testimony of proposed expert, Mr.
Robert Aguero, a self-employed cellphone forensics and cell-tower data analyst with prior
experience in law enforcement.

Even in Mr. Aguero's direct examination he testified that

"clearly not all cell towers are set to 30-mile operational range, that's just a maximum range that
they can potentially go to" and noted that "[w]ithout getting a radio frequency propagation map
or doing a drive test, it's downright impossible to pinpoint an actual range for a tower, because it
could be anywhere from a quarter mile from the tower all the way up to 30 miles away."
Evidentiary Hearing Transcript, dated October 3, 2017, at 137. Notably, on cross-examination,
Mr. Aguero testified that, according to his analysis based on Metro PCS records of the cell
towers that were utilized by Mr. Smith's phone on the day of the homicide, the track Mr. Smith's
cell phone covered-particularly related to both the timeframe and the direction of travel-is
consistent with the track that Detective Diamond testified to during Mr. Smith's trial. See id. at
143-158.

In fact, regarding Detective Diamond's trial testimony and exhibits showing Mr.

Smith's cell phone traveling north from the city of North Port all the way up to Manatee County
around the time that the victim was at the grocery store and also traveling south back to North
Port after the murder, Mr. Aguero admitted, "[M]y mapping showed the same type of
movement." Id. at 149.

In its written closing argument, the State observed, "What seemed to be the main point of
disagreement between Aguero and Diamond was actually of little consequence: Aguero's third
sector of cell phone tower 304 was smaller than Diamond's version." Indeed, the difference in

size between Mr. Aguero's version of sector three and Detective Diamond's version of sector
three, as presented to the jury during Mr. Smith's trial, was not radical, and Mr. Aguero admitted
he "used generic 120 degrees" for all three sectors to prepare his own version of a tower 304
map, that it was "just a visual aid," and was not based on an exact measurement. Id. at 152-56.
Mr. Aguero also admitted that nothing in Detective Diamond's trial testimony pinpointed where
Mr. Smith's cell phone was located when the 3:44 p.m. call was made to that phone. Id. at 157.
As the State aptly pointed out,

Aguero's testimony did not refute the State's evidence. Contrary to Smith's
assertions in his motion, Diamond never specified where the phone was in
relation to the tower. Instead, Diamond testified that the victim's home was 1.24
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miles away from the tower at issue, and Aguero did not disagree with that point.
While Aguero's opinion differed from Diamond's opinion regarding the furthest
range that a cell phone could stay connected to a specific tower; both agreed that
the victim's home was within the range of tower 304.

State's Written Closing Argument, at 34-35.
Considering the totality of evidence presented, both during Mr. Smith's trial and at the
evidentiary hearing, the Court finds the issue of whether the maximum range of a typical cell
tower is 7 to 8 miles (as Detective Diamond testified) versus 30 miles (as Mr. Aguero testified) is
of no value at all. On cross-examination of Mr. Aguero, the State adeptly demonstrated via an
overlay, showing Mr. Aguero's map over Detective Diamond's trial map exhibits, that the
Briles' home could have been within the limits of both versions of sector 3. Of much greater
import, is the undisputed fact that both experts agreed on the tracking of Mr. Smith's cell phone
which lead to and away from an area near the Briles' home on the date and around the time of
the murder. In short, Mr. Smith has failed to establish that his proposed expert's testimony
would have refuted the fact "that on 3:44 p.m. on the day of the murder, Smith's cell phone was

at a location close to where the murder took place-a fact that was established when Smith's cell
phone received a call that went unanswered and records indicated that his cell phone used a cell
tower that was 1.24 miles away from the victim's home."

Moreover, during the evidentiary hearing, Mr. Smith's trial counsel testified that he did
not believe it would be helpful to hire a cell phone expert in this case. See Evidentiary Hearing
Transcript, dated October 3, 2017, at 175. Rather, Mr. Smith's trial counsel chose to crossexamine Detective Diamond "to show through cross-examination that he . . . couldn't be terribly

specific." Id. Strategic decisions, such as that one, "do not constitute ineffective assistance of

counsel if alternative courses have been considered and rejected and counsel's.decision was
reasonable under the norms of professional conduct." Brown v. State, 894 So. 2d 137, 147 (Fla.
2004). Considering the limited value of Mr. Aguero's proposed testimony, as discussed supra,
Mr. Smith's trial counsel's decision not to hire a cell phone expert in this case was reasonable.
"Cross-examination is the principal means by which the believability of a witness and the truth

of his testimony are tested." Rowley v. State, 939 So. 2d 298, 302 (Fla. 4th DCA 2006) (quoting
Davis v. Maska, 415 U.S. 308 (1974) (citations omitted)). Defense counsel tested the accuracy
and believability of Detective Diamond's testimony through cross-examination. See Attachment

2, Trial Tr., vol. 13, at 1554-1561. The jury bore the ultimate responsibility of weighing the
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evidence and determining the believability of such testimony. Having both the State's and Mr.
Smith's evidence before them, the jury convicted Mr. Smith.

The Court's confidence in the outcome of this case has not been undermined by any of
Mr. Smith's allegations under this ground. Accordingly, Claim 4 is denied.
Claim 5 - Ineffective assistance of counsel for "waiving the right to cross examine James
Cellecz concerning the 35 counts of child pornography for which there were withholds of
adjudication and for failing to cross examine him about his violation of probation for
failing to register as a sex offender."
In his fifth ground for relief, Mr. Smith alleges that his trial counsel was ineffective for
conceding to the State's motion in limine to prevent the defense from cross-examining State's
witness James Cellecz concerning 35 counts of possession of child pornography, for which
adjudication was withheld, and for failing to cross-examine him about his violation of probation
for failing to register as a sex offender. In support of this claim, Mr. Smith alleges that "it was of
particular importance for the defense to cross examine [Mr. Cellecz] about the 35 convictions for
possession of child pornography in order to expose his motivation to provide testimony helpful
to the prosecution." Mr. Smith further alleges that the State "opened the door for the defense to
cross examine Mr. Cellecz about his conviction for failing to register as a sex offender as the
prosecutor elicited testimony on direct examination that two of his six prior felony convictions
were related to pawning jewelry given to him by Mr. Smith." Thus, Mr. Smith argues that his
trial "counsel was free to counter that attempt by the prosecutor to minimize the nature of the

charges against Mr. Cellecz by cross examining him concerning his conviction for failing to
register as a sex offender, as well as the 35 prior convictions for possession of child

pornography." Mr. Smith concludes, "Had counsel conducted a proper and complete cross
examination of Mr. Cellecz prior record and motivation to lie to appease the [S]tate, there is a

reasonable probability that the outcome of the proceedings would have been different sufficient
to undermine confidence in the guilty verdict rendered against Mr. Smith for first-degree
murder."

In its written closing argument, the State observes that although Mr. Smith "was granted
an evidentiary hearing on this claim, he failed to present any evidence on this claim, nor did he
question his trial attorneys about this claim." Citing Gore v. State, 24 So. 3d 1, 14 (Fla. 2009),

and Ferrell v. State, 918 So. 2d 163, 173 (Fla. 2005), the State surmises, "By opting to forego the
presentation of such evidence, Smith has effectively waived this issue." Nevertheless, citing
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Ridenour v. State, 768 So. 2d 480 (Fla. 2d DCA 2000), the State argues that Mr. Smith's
allegations under Claim 5 do not entitle him to postconviction relief because "withholds of

adjudication are not 'convictions' for purposes of impeachment, and, therefore, would not be
subject to cross-examination."
Based on the Florida Supreme Court's holding in State v. McFadden, 772 So. 2d 1209

(Fla. 2000), which unequivocally held it was error for the trial court to allow McFadden to be
impeached when he had not been adjudicated guilty of the prior offense, this Court agrees there
is no merit to Mr. Smith's claim that his trial counsel was ineffective for waiving cross-

examination of Mr. Cellecz concerning 35 counts of possession of child pornography, for which
adjudication was withheld. See id. at 1216 ("Unless there is a final judgment of conviction or an
adjudication of guilt, the defendant or witness may not be impeached with evidence of a guilty
plea or jury verdict pursuant to section 90.610(1)."). Counsel cannot be ineffective for failing to
raise a meritless objection-or, in this instance, an impermissible line of cross-examination. See,

e.g., Raleigh v. State, 932 So. 2d 1054, 1064 (Fla. 2006).
As for the remainder of Mr. Smith's allegations under Claim 5, in its written closing
argument, the State proficiently points out multiple instances in the trial transcripts where Mr.
Smith's trial counsel tested the accuracy and believability of Mr. Cellecz's testimony through
cross-examination. As demonstrated in the transcript excerpts attached to the State's closing
argument, Mr. Smith's trial counsel questioned Mr. Cellecz about his six prior felony
convictions, whether he had violated felony probation, and confirmed that Mr. Cellecz faced a
potential exposure of 20 years in prison for such violation and was ultimately sentenced to 11

months and 29 days in county jail.66 Mr. Smith's trial counsel queried Mr. Cellecz about his
pawning of Ms. Briles' diamond baguette necklace, his handling of the medical encyclopedia,
and his handling of other items belonging to the victim.67 Mr. Smith's trial counsel even elicited
Mr. Cellecz's admission that he had access to Mr. Smith's storage or trailer while Mr. Smith was
incarcerated and that Mr. Cellecz took a bicycle and GPS.68 Through cross-examination, Mr.
Smith's trial counsel "very clearly sought to show that Cellecz's testimony was motivated by his

66 Trial Transcript, at 1608-10 (Attachment 2 to State's Written Closing Argument)
67 Id. at 1610, 1612.
68 Id. at 1611-12.
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desire to receive a benefit from the State in his pending case."69 In addition to arguing that Mr.
Cellecz was not a reliable witness,7° Mr. Smith's trial counsel also argued to the jury that the

evidence implicated Mr. Cellecz as the perpetrator of Ms. Briles' murder.7¹
In light of the foregoing, the Court finds Mr. Smith has failed to establish that his trial
counsel wasted an opportunity to place purportedly critical evidence-via cross-examination

about Mr. Cellecz' conviction for failure to register as a sex offender-before the jury, and
therefore, he has failed to satisfy his burden to prove that his trial counsel was ineffective in

cross-examining Mr. Cellecz.

See, e.g., Bell v. State, 965 So. 2d 48, 72 (Fla. 2007)

("Bell failed to demonstrate that trial counsel missed any critical testimony that should have been

brought out at trial because Richardson testified to nearly the exact same facts at the hearing as
he had at trial."). Accordingly, Claim 5 is denied.
Claim 6 - Ineffective assistance of counsel in the penalty phase for failing to conduct a
complete investigation of available mitigating circumstances for presentation at the penalty
phase of Mr. Smith's trial.
In his sixth ground for relief, Mr. Smith alleges that his trial counsel was ineffective for
failing to conduct a complete investigation of available mitigating circumstances for presentation
at the penalty phase of his trial. In support of this allegation, Mr. Smith acknowledges that his
trial counsel presented the testimony of two of his nieces and Dr. Hyman Eisenstein in mitigation
at trial, but Mr. Smith alleges that his postconviction counsel has "provided to Dr. Eisenstein
important additional mitigating evidence, acquired during the post-conviction investigation . . .
which significantly enhanced the opinions of Dr. Eisenstein concerning mitigating circumstances

available in Mr. Smith's case." In a report outlining the additional mitigating circumstances that
he discovered by conducting postconviction interviews of Mr. Smith's family members, Dr.

Eisenstein opined and concluded:

Extensive interviews with family members revealed that Mr. Delmer
Smith suffered childhood trauma and profound emotional and physical abuse.
There was no possible avenue of success in the family, as all family members
suffered from the abuse that permeated the household. Family members all
agreed that their brother Delmer suffered the most, for he was targeted the most
among their group.
69 State'S Written Closing Argument, at 38 (citing colloquy between defense trial counsel and Mr. Cellecz atl608-

14).
" See Attaclunent 3 to State's Written Closing Argument, at 1733, 1735, 1737, 1742-1750.
Id. at 1739.
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In conclusion, Mr. Delmer Smith suffered from chronic, pervasive, physical and
emotional abuse throughout his childhood. The information was corroborated by
family members individually, who were witness to the aforementioned abuse. He
has tried to deny the past, and has never had the opportunity to understand and
work through the multiple trauma. As a result, he is unable to function
successfully in society.

Motion for Postconviction Relief (quoting Dr. Eisenstein's report), at 21-22.
Initially reviewing this claim, the Court observes that "the reasonableness of counsel's
actions may be determined or substantially influenced by the defendant's own statements or

actions." Cherry v. State, 781 So. 2d 1040, 1050 (Fla. 2000) (quoting Strickland, 466 U.S. at
691, 104 S.Ct. 2052). For example, in Brown v. State, 894 So. 2d 137 (Fla. 2004), the Florida
Supreme Court held:
[C]ounsel's ability to present sufficient mitigation was limited by the defendant's
desire not to involve his family. At the penalty phase, trial counsel presented Dr.
Dee's testimony and the testimony of the defendant's mother. This took place
after trial counsel convinced Brown to reevaluate his initial decision not to present
any penalty phase evidence. Trial counsel's inability to presentfurther mitigation
cannot be considered ineffective in light of Brown's limitations on counsel's
penalty phase investigation.

Brown claims that if counsel had properly investigated, he would have
encountered other witnesses who could have testified about Brown's character and
troubled background and that these independent sources could have verified
Brown's statements to Dr. Dee, thereby enhancing the credibility of Dr. Dee's
testimony. Brown argues that this enhanced credibility would have changed the
outcome of the penalty phase because it could have convinced the jury that
mitigation was appropriate. As stated above, the shortcomings of the penalty
phase arose mainly from Brown's strict instructions to counsel not to speak to

family members other than his mother. This lack of cooperation at the penalty
phase undermines Brown's present allegations of ineffective assistance of
coimsel.

Id. at 146-47 (emphasis added). Similar to the scenario in Brown, Mr. Smith did not want his
trial counsel to involve his family; in fact, Mr. Smith explicitly instructed his trial counsel not to

communicate with his family.72 Then, Mr. Smith became "unhappy" and "upset" when his trial
counsel tried to reach out to his sisters despite his desires at the time, and further attempts to
reach out to Mr. Smith's sisters prior to trial were unsuccessful.73 Mr. Smith's penalty phase
72 Evidentiary Hearing Transcript, dated October 2, 2017, at 80.
'' Id. at 8 1.
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trial counsel, Mr. Brunvand, testified during the evidentiary hearing that the one sister Mr.
Smith's trial counsel had been able to communicate with up to that point "went from being

cooperative and willing to talk to us to not responding to our phone calls."74
Like Brown, because the bulk of the "important additional mitigating evidence," which
purportedly significantly enhanced Dr. Eisenstein's opinion concerning mitigating circumstances

in this case, came from Mr. Smith's sisters (who are remarkably now available and willing to
communicate with postconviction counsel), the Court finds any arguable shortcomings of the

penalty phase of Mr. Smith's trial arose mainly from his strict instructions to counsel not to
speak to his family members and that his own lack of cooperation in preparing for the penalty
phase undermines his present allegations of ineffective assistance of counsel.

Moreover, regardless of Mr. Smith's own lack of cooperation in preparing for the penalty
phase of his trial, the Court finds that Dr. Eisenstein's alleged now-significantly-enhanced
opinions concerning mitigating circumstances available in Mr. Smith's case lead to no avail. For
a defendant to establish that he was prejudiced by trial counsel's failure to investigate and
present mitigation, a defendant "must show that but for his counsel's deficiency, there is a
reasonable probability he would have received a different sentence. To assess that probability, a
court must consider "the totality of the available mitigation evidence-both that adduced at trial,
and the evidence adduced in the [postconviction] proceeding'-and 'reweig[h] it against the

evidence in aggravation.'" Dennis v. State, 109 So. 3d 680, 695 (Fla. 2012) (quoting Porter, 558
U.S. at 41 (quoting Williams v. Taylor, 529 U.S. 362, 397-98 (2000))).

"A reasonable

probability is a 'probability sufficient to undermine confidence in the outcome.'" Id. (quoting

Strickland, 466 U.S. at 694).
Considering all of the evidence presented during the penalty phase and the evidentiary
hearing (including the testimony of Mr. Smith's sisters, Patricia Smith and Janet Shelton, as well
as Dr. Eisenstein), the proposed "enhanced" mitigating circumstance evidence would not have
outweighed the five aggravating circumstances the Court found at sentencing, which included

two of the weightiest aggravating factors: (1) the murder was heinous, atrocious, or cruel (HAC);
and (2) Mr. Smith was previously convicted of a felony involving the use or threat of violence to

" Id.
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the person." There is no reasonable probability that Mr. Smith would have received a different
sentence, and the Court's confidence in the outcome is not undermined. Accordingly, Claim 6

is denied.
Claim 7 - In light of Hurst v. State, 202 So. 3d 40 (Fla. 2016), Mr. Smith's death sentence
"violates the Fifth, Sixth, Eighth, and Fourteenth Amendments of the United States
Constitution," and the corresponding provisions of the Florida Constitution.
In his seventh and final ground for relief, Mr. Smith alleges that his death sentence

violates constitutional provisions because "[a]lthough Mr. Smith's death recommendation was

unanimous, even a unanimous death recommendation would not mandate a finding of harmless
error, as that is only one of several inquiries that juries must make under Hurst v. Florida." Mr.
Smith further alleges, "The only document returned by the jury was an advisory recommendation
that a death sentence should be imposed. Mr. Smith's penalty phase jury did not return a verdict

making any findings of fact, so we have no way of knowing what aggravators, if any, the jurors
unanimously found were proven beyond a reasonable doubt, if the jurors unanimously found the

aggravators sufficient for death, or if the jurors unanimously found that the aggravating
circumstances outweighed the mitigating circumstances."

Mr. Smith also alleges that "the

constitutional error is even more acute [in this case] as the jury who recommended that Mr.

Smith receive the death sentence never heard the important mitigating evidence produced by the
defense at the Spencer hearing" and contends "[b]ecause the judge exclusively weighed the

75 The Court considered and weighed five aggravating circumstances: (1) the murder was committed by a person
previously convicted of a felony and on felony probation (moderate weight); (2) Mr. Smith was previously
convicted of a felony involving the use or threat of violence to the person (great weight); (3) the murder was
committed while Mr. Smith was engaged in the commission of a burglary (moderate weight); (4) the murder was
committed for financial gain (merged with burglary aggravator - no weight assigned); and (5) the murder was

especially heinous, atrocious, or cruel (HAC) (great weight).
The Court considered two statutory mitigating circumstances: (1) the murder was committed while Mr. Smith was
under the influence of extreme mental or emotional disturbance and (2) Mr. Smith's capacity to appreciate the
criminality of his conduct or to conform his conduct to the requirements of the law was substantially impaired. The
Court was not convinced of the existence of the first statutory mitigator, and likewise found the second statutory
mitigator was not proven, so no weight was assigned to either statutory mitigator.
In addition to the two statutory mitigating circumstances above, the Court considered and weighed eight nonstatutory mitigating circumstances, which included: (1) traumatic brain injury and frontal lobe damage (the Court
found this mitigator was not established); (2) Mr. Smith has Intermittent Explosive Disorder (moderate weight); (3)
Mr. Smith's loving relationship with his nieces (little weight); (4) Mr. Smith's physical, emotional, and sexual abuse
as a child (little weight); (5) Mr. Smith's acute academic failure and attention deficit disorder as a child (significant
weight); (6) Mr. Smith's remorse (the Court was not convinced of the existence of this mitigator); (7) Mr. Smith's
good conduct while in custody (moderate weight); and (8) the amount of time the jury deliberated on the penalty,
which the Court found indicative of thoughtful deliberation and not a proven mitigator.
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mitigating evidence presented at the Spencer hearing, and the jury never heard it, it cannot be
said that the jury made the . . . finding of facts necessary for Mr. Smith to receive the death

sentence." Mr. Smith concludes, "To engage in a harmless error analysis as to what a jury would
have done if it had heard all the mitigating circumstances in the case, and been properly
instructed as to its role, and required to find all the aggravating circumstances unanimously

beyond a reasonable doubt, is pure speculation and not susceptible to a finding of harmless

error."
In its response, the State acknowledges that Hurst v. Florida, 136 S. Ct. 616 (2016) and

Hurst v. State, 202 So. 3d 40 (Fla. 2016), apply to Mr. Smith's case, but argues that Mr. Smith is
not entitled to relief because any Hurst error was harmless. In support of its position, the.State
cites a string of Florida Supreme Court cases wherein the Court "has consistently found harmless
error in cases, such as this one, with unanimous jury recommendations."
In Hurst, the Florida Supreme Court "concluded that Hurst v. Florida error is capable of
harmless error review" and explained the standard under which harmless error should be gaged:
Where the error concerns sentencing, the error is harmless only if there is no
reasonable possibility that the error contributed to the sentence. See, e.g., Zack v.
State, 753 So. 2d 9, 20 (Fla. 2000). Although the harmless error test applies to
both constitutional errors and errors not based on constitutional grounds,
"the harmless error test is to be rigorously applied," [State v.] DiGuilio, 491 So.
2d [1129,] 1137 [Fla. 1986], and the State bears an extremely heavy burden in
cases involving constitutional error. Therefore, in the context of a Hurst v.
Florida error, the burden is on the State, as the beneficiary of the error, to prove
beyond a reasonable doubt that the jury's failure to unanimously find all the facts
necessary for imposition of the death penalty did not contribute to Hurst's death
sentence in this case. We reiterate:
The test is not a sufficiency-of-the-evidence, a correct result, a not clearly

wrong, a substantial evidence, a more probable than not, a clear and
convincing, or even an overwhelming evidence test. Harmless error is not
a device for the appellate court to substitute itself for the trier-of-fact by
simply weighing the evidence. The focus is on the effect of the error on
the trier-of-fact.

DiGuilio, 491 So. 2d at 1139. "The question is whether there is a reasonable
possibility that the error affected the [sentence]." Id. (alteration in original).
Hurst, 202 So. 3d at 68.

As in the case of King v. State, 211 So. 3d 866 (Fla. 2017), the jury in Mr. Smith's case
unanimously recommended a sentence of death for Mr. Smith's murder of Ms. Kathleen Sue
Briles.

"The jury reached this unanimous recommendation even though it was specifically
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instructed, 'In these proceedings it is not necessary that the advisory sentence of the jury be
unanimous.'" King, 211 So. 3d at 890; Penalty Phase Jury Instructions, filed August 13, 2012, at

7 (Attachment 4). Moreover, as in King, "the instructions that were given informed [Mr.
Smith's] jury that it needed to determine whether the aggravation outweighed the mitigation

before it could recommend a sentence of death." King, 211 So. 3d at 890 (emphasis in original);
Attachment 4 at 7.

Indeed, the penalty phase jury instructions given in Mr. Smith's case

mirrored the instructions given in King and specifically provided:

If you find the aggravating circumstances do not justify the death penalty, your
advisory sentence should be one of life imprisonment without. possibility of
parole.
Should you find sufficient aggravating circumstances do exist to justify
recommending imposition of the death penalty, it will then be your duty to
determine whether the mitigating circumstances outweigh the aggravating
circumstances that you find to exist.
If one or more aggravating circumstances are established, you should consider all
the evidence tending to establish one or more mitigating circumstances and give
that evidence such weight as you determine it should receive in reaching your
conclusion as to the sentence that should be imposed.
If, after weighing the aggravating and mitigating circumstances, you determine
that at least one aggravating circumstance is found to exist and that the mitigating
circumstances do not outweigh the aggravating circumstances, or, in the absence
of mitigating factors, that the aggravating factors alone are sufficient, you may
recommend that a sentence of death be imposed rather than a sentence of life in
prison without the possibility of parole. Regardless of your findings in this
respect, however, you are neither compelled nor required to ·recommend a
sentence of death.

Penalty Phase Jury Instructions at 5-7.
From these instructions, the Court concludes, as did the Florida Supreme Court in King,
that "the jury unanimously made the requisite factual findings to support a death sentence before
it returned the unanimous recommendation." King, 211 So. 3d at 891. Furthermore, considering

the effect on the fact-finder, as is the appropriate focus in a Hurst harmless error analysis, the
Court further finds that the evidence presented in Mr. Smith's case "resolve[s] any doubt that a
rational jury would have unanimously found that there were sufficient aggravating circumstances
that outweighed the mitigating circumstances." Id. at 891-92. To be sure, as the sentencing
judge described it, "the aggravating circumstances overwhelm the mitigating factors" in this case.
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Attachment 1 at 14. Any Hurst error that occurred during Mr. Smith's sentencing is harmless
beyond a reasonable doubt. Accordingly, Claim 7 is denied.

Based on the foregoing, it is hereby,
ORDERED AND ADJUDGED that Mr. Smith's Motion For Postconviction Relief is
DENIED. Mr. Smith has the right to appeal within THIRTY (30) DAYS of rendition of this

final order.
DONE AND ORDERED in Chambers in Br den n,

ty, Florida, on this

day of December 2017.
Dia

.

or a

,

ire · Judge

Attachment(s) to Order:

1. Sentencing Order Following Jury Recommendation of Death, filed May 28, 2013
2. Trial Transcript Excerpts
Vol 11, pps. 1257-1259, 1278-1345;

Vol. 13, pps. 1479-1562
3. Jury Verdict Form, filed August 9, 2012
4. Penalty Phase Jury Instructions, filed August 14, 2012
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of this Order has been furnished by U.S. Mail, hand
delivery, facsimile, and/or electronic mail to:

042
Christine Z. Pacheco, Esq.
Florida Attorney General's Office
3507 E. Frontage Rd., Ste. 200
Tampa, FL 33607-7013
Fax: 813-281-5501
christine.pacheco@myfloridalegal.com

042
Suzanne M. O'Donnell, Esq.
State Attorney's Office
1112 Manatee Avenue, 6th Floor
Manatee, FL 34205
Suzanne.odonnell(almymanatee.org

042
Eric C. Pinkard, Esq.
Special Assistant Capital Collateral Regional Counsel - Middle Region
13043 W. Linebaugh Ave.
Tampa, FL 33626-4485
epinkard@creedlawgroup.com
support@ccmr.state.fl.us

on this

day of December 2017.

Judic
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