
IN THE SUPREME COURT OF FLORIDA 
 

CASE NO:  SC18-278 
 

PROGRESSIVE SELECT  
INSURANCE COMPANY,    
 
  Petitioner, 
v. 
 
FLORIDA HOSPITAL MEDICAL CENTER, 
a/a/o Jonathan Parent, 
 
  Respondent. 
______________________________/ 

 
RESPONDENT’S RESPONSE AND OBJECTION TO PETITIONER’S 

MOTION FOR REVIEW OF ORDER OF THE FIFTH DISTRICT COURT 
OF APPEAL DENYING MOTION TO STAY ISSUANCE OF THE 

MANDATE AND/OR MOTION TO STAY ISSUANCE OF THE MANDATE 
AND/OR MOTION TO RECALL THE MANDATE 

 
 COMES NOW Respondent, FLORIDA HOSPITAL MEDICAL CENTER 

a/a/o Jonathan Parent, and files this Response to Petitioner, PROGRESSIVE 

SELECT INSURANCE COMPANY’s Motion for Review of Order of the Fifth 

District Court of Appeal Denying Motion to Stay Issuance of The Mandate and/or 

Motion to Stay Issuance of The Mandate and/or Motion to Recall the Mandate, 

stating as follows: 
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INTRODUCTION 

1. On May 28, 2015, the trial court in Orange County, Florida entered a 

Final Judgment awarding monetary damages to the Respondent in this case. 

According to the trial court, the Petitioner incorrectly interpreted the express 

provisions of Section 627.739(2), Fla. Stat., and therefore misapplied the patient’s 

PIP deductible.  

2. On July 1, 2015, the Petitioner appealed the trial court’s Final Judgment 

to the Ninth Judicial Circuit, sitting in its appellate capacity. 

3. On June 14, 2016, the Ninth Judicial Circuit affirmed the trial court’s 

Final Judgment entered in favor of the Respondent in this matter.  

4. On July 8, 2016, the Petitioner filed a Petition for Writ of Certiorari in 

the Fifth District Court of Appeal.  

5. On November 17, 2017, the Fifth District Court of Appeal entered an 

Order Denying Petitioner’s Petition for Writ of Certiorari.  

6. On December 1, 2017, the Petitioner filed a Motion for Rehearing 

and/or Motion for Rehearing En Banc and/or Motion for Certification and/or Motion 

to Stay Issuance of Mandate.  

7. On January 30, 2018, the Fifth District Court of Appeal entered an 

Order denying the Petitioner’s Motion for Rehearing En Banc and denying the 

Petitioner’s Motion to Stay Issuance of the Mandate.  
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8. On February 9, 2018, the Fifth District Court of Appeal entered an 

Order on Petitioner’s Motion for Rehearing and certified a question of great public 

importance to this Court.  

9. On February 14, 2018, the Petitioner filed a Notice to Invoke the 

Discretionary Jurisdiction of the Florida Supreme Court.   

10. On even date, the Petitioner filed a second Motion to Stay Issuance of 

the Mandate in the Fifth District Court of Appeal. The basis for the requested stay 

was identical to that set forth in the Petitioner’s first Motion to Stay, which motion 

was denied.   

11. On February 23, 2018, the Fifth District Court of Appeal denied the 

Petitioner’s second Motion to Stay Issuance of the Mandate.  

12. The Petitioner has now requested that this Court review the Fifth 

District’s denial of Petitioner’s Motion to Stay and/or issue its own stay of this 

matter. 

RESPONSE AND OBJECTION TO PETITIONER’S MOTION FOR 
REVIEW OF ORDER OF THE FIFTH DISTRICT COURT OF APPEAL 

DENYING MOTION TO STAY ISSUANCE OF THE MANDATE  
 

13. The Petitioner first asks this Court to review the order of the Fifth 

District denying Petitioner’s second Motion to Stay Issuance of the Mandate.  
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14. First and foremost, the Petitioner cites no legal basis or standard for this 

Court to review the Fifth District’s order denying Petitioner’s second Motion to Stay 

Issuance of the Mandate. 

15. Secondly, based on the factors set forth by this Court and followed by 

the District Courts, there is no error in the Fifth District’s order denying Petitioner’s 

second Motion to Stay Issuance of the Mandate. 

16. In deciding whether to stay issuance of a mandate, District Courts must 

consider several factors derived from the comments to Florida Rule of Appellate 

Procedure 9.120.1  State v. Miyasato, 805 So. 2d 818, 824-25 (Fla. 2d DCA 2001) 

(citing State ex rel. Price v. McCord, 380 So. 2d 1037 (Fla. 1980)). These factors 

include (1) the likelihood that jurisdiction will be accepted by the Supreme Court, 

(2) the likelihood that the movant will prevail on the merits in the Supreme Court, 

(3) the likelihood of harm if the stay is not granted, and (4) the likelihood that the 

harm would be irreparable in the absence of the stay. Miyasato, at 825. 

                                                 
1 The Committee Notes to rule 9.120 have the following to say about motions to stay 
mandate pending consideration of whether to accept jurisdiction: 
 

The advisory committee was of the view that the district courts should 
permit such stays only when essential. Factors to be considered are the 
likelihood that jurisdiction will be accepted by the supreme court, the 
likelihood of ultimate success on the merits, the likelihood of harm if 
no stay is granted, and the remediable quality of any such harm. 
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17. There is nothing in the Petitioner’s Motion to suggest that the Fifth 

District did not follow this Court’s directive in denying the Petitioner’s second 

Motion to Stay Issuance of the Mandate.  

18. Moreover, there is a strong presumption that the Respondent in this case 

is entitled to issuance of a mandate by the Fifth District Court of Appeal because the 

Petitioner has twice unsuccessfully appealed from a Final Judgment in favor of the 

Respondent which awarded the Respondent monetary damages.  

19. In Miyasato, the Second District Court of Appeal discussed the effects 

of a mandate following appellate opinions and how a stay affects the rights of 

litigants. The Court explained that mandates have different effects depending on 

whether the case is civil or criminal and whether the appeal is from a final or a non-

final order. Id. at 824-25. According to the Court, when a defendant unsuccessfully 

appeals a monetary judgment, the plaintiff has a strong, vested right awaiting the 

mandate for enforcement. Id. at 824. In fact, after discussing all the types of appeals 

that come before a district court, the Court stated that “a final money judgment is the 

only common circumstance in which a party has a strong vested right that awaits the 

mandate for enforcement.” Id. at 824-25.  

20. In addition, in Variance v. State, 687 So. 2d 1 (Fla. 4th DCA 1996), the 

Fourth District Court of Appeal in denying a motion to stay issuance of a mandate, 

reasoned that, “[w]e may not have been entirely consistent, however, in granting or 
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denying stays of the mandate while the supreme court reviews our decisions. We 

now conclude that, absent unusual circumstances, we should not stay the mandate, 

and therefore deny the motion to stay.” Id. at 2 (emph. added). In Variance, the 

Fourth District Court of Appeal certified a question of great public importance to the 

Florida Supreme Court just as the Fifth District Court of Appeal has done in this 

case.  

21. This case was originally filed in 2014. The trial court’s Final Judgment 

awarding monetary damages in favor of the Respondent was issued on May 5, 2015. 

The Respondent’s entitlement to a monetary judgment is now established, and the 

Respondent must now wait until the mandate is issued to collect on its judgment. 

There is nothing in the Petitioner’s Motion to suggest that the Fifth District Court of 

Appeal erred in denying the Petitioner’s second Motion to Stay.  

RESPONSE TO PETITIONER’S MOTION TO STAY ISSUANCE OF 
THE MANDATE AND/OR MOTION TO RECALL THE MANDATE 
 
22. Not only has Petitioner failed to set forth any error in the Fifth District’s 

order denying Petitioner’s second Motion to Stay, but Petitioner has argued very 

generically that this “case is one that squarely falls within the parameters for staying 

the issuance of the Mandate.” This broad claim however is entirely unsupported.  

23. In this case, the Petitioner has disagreed with three levels of courts for 

a period spanning nearly four years. The Petitioner’s arguments have not changed, 

and there is nothing to suggest that this Court, even if it does choose to exercise 
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jurisdiction, will view Petitioner’s arguments any differently than the trial court, and 

two prior appellate courts have.  

24. The mere fact that there was a dissent in the lower court’s opinion has 

no bearing on the Petitioner’s chances of prevailing before this Court.  

25. In addition, the “harm incurred” argument set forth by the Petitioner is 

highly speculative. The Petitioner argues that a stay will essentially protect “[t]he 

population of this State.” The opposite is true. The insured population of this state 

are well-protected by the Fifth District’s opinion which clearly sets forth how 

insureds are actually harmed by the Petitioner’s interpretation of Section 627.739(2), 

Fla. Stat. Contrary to the Petitioner’s argument, it is the Mandate that will protect 

insureds from insurance companies who have chosen to ignore the plain and express 

language of Section 627.739(2), Fla. Stat. As the Fifth District noted, the effect of 

the Petitioner’s interpretation is that the insured is responsible for more than what 

they contracted to be responsible for. While the Petitioner has failed to explain 

exactly how a staying the Mandate in this case will protect insureds, the Fifth District 

has clearly set forth how its Order does protect insureds from insurance companies. 

As such, the issuance of a Mandate in this case is essential to protect the insureds.  

26. The fact of the matter is, there are no unusual circumstances in this case 

that would warrant a stay of the mandate.  
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27. Finally, the facts of the cases relied on by the Petitioner, cases in which 

Petitioner claims that this Court has “readily” issued stays of mandates, are 

distinguishable and irrelevant to the Petitioner’s request in this civil case. 

28. Petitioner’s reliance on Planned Parenthood of Greater Orlando, Inc. 

v. MMB Props., 211 So. 3d 918 (Fla. 2017) is misplaced. This Court did not reverse 

the lower court’s denial of a motion to stay issuance of a mandate. Instead, Planned 

Parenthood dealt with the issue of temporary injunctions. The stay was a byproduct 

of the injunction.  

29. Moreover, the stay issued by this Court in State v. Roberts, 661 So. 2d 

821 (Fla. 1995) was regarding a criminal matter where the State petitioned the 

Supreme Court for review of an Order reversing a conviction and remanding for a 

new trial. As the Miyasato Court explained, stays in criminal cases serve entirely 

different purposes than do stay in civil cases.  

30. The Petitioner’s motion is entirely void of any support for a stay of the 

mandate in this case. The factors set forth by this Court lead to but one conclusion, 

that is that the Petitioner’s Motion should be denied. As such, the Respondent 

respectfully requests this Court to enter an Order denying the Petitioner’s Motion To 

Stay Issuance of The Mandate and/or Motion To Stay Issuance of The Mandate 

and/or Motion To Recall The Mandate.  
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing Response 
to Petitioner’s Motion for Rehearing and/or Rehearing En Banc has been furnished 
via email to:  Doug Stein, Esq., Association Law Group, PL, 1200 Brickell Avenue, 
PH 2000, Miami, Florida 33131, doug@algpl.com, on this 19th day of March, 2018. 
 
       /s/Chad A. Barr     
       Chad A. Barr, Esquire 

Florida Bar No.: 55365 
Law Office of Chad A. Barr, P.A. 

       986 Douglas Avenue 
       Suite 100 
       Altamonte Springs, Florida 32714 
       (407) 599-9036 – Telephone  
       (407) 960-6247 – Facsimile 

service@chadbarrlaw.com (Primary) 
Chad@chadbarrlaw.com (Secondary) 

 
 

 

 


