
IN THE SUPREME COURT OF FLORIDA 
 

CASE NO:  SC18-278 
 

PROGRESSIVE SELECT  
INSURANCE COMPANY,    
 
  Petitioner, 
v. 
 
FLORIDA HOSPITAL MEDICAL CENTER, 
a/a/o Jonathan Parent, 
 
  Respondent. 
______________________________/ 
 

UNOPPOSED MOTION FOR LEAVE TO FILE AMENDMENT TO 
ANSWER BRIEF 

 
COMES NOW the Respondent, FLORIDA HOSPITAL MEDICAL 

CENTER, a/a/o Jonathan Parent, pursuant to Rule 9.040(d) and 9.300, by and 

through its undersigned counsel, and hereby files this Unopposed Motion for Leave 

to File Amendment to Answer Brief, stating as follows: 

1. The Respondent, FLORIDA HOSPITAL MEDICAL CENTER, a/a/o 

Jonathan Parent timely filed its Answer Brief on the Merits in this matter on July 5, 

2018. 

2. In preparing the Answer brief, the undersigned inadvertently stated on 

Page 28 the following: “If there is an issue with the reasonableness of medical 

expenses that insurer has no responsibility for paying, the insured has no dog in the 

fight”. That was an error by the undersigned as the sentence should state: “If there 
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is an issue with the reasonableness of medical expenses that insurer has no 

responsibility for paying, the insurer has no dog in the fight.” A correction to this 

statement is important to the arguments raised by the Respondent in its Answer 

Brief.  

3. This amendment does not change the pagination of the Answer Brief. 

4. The proposed Amended Answer Brief is attached hereto as Exhibit “A”. 

5. Rule 9.040(d) authorizes this Court to permit the amendment of any 

part of the proceeding. 

6. Counsel for the Respondent has contacted counsel for Petitioner and 

advises the Court that Petitioner has no objection to the relief sought in this motion.  

 WHEREFORE the Respondent respectfully requests that this Court to accepts 

the proposed Amended Answer Brief on the Merits filed simultaneously with this 

motion.  

       Respectfully submitted,  

/s/ Chad A. Barr, Esq   
                                                                   Chad A. Barr, Esquire 
                                                                        Fla. Bar No. 55365 
       Law Office of Chad A. Barr, P.A. 
                                                                        986 Douglas Avenue, Suite 100 
       Altamonte Springs, Florida 
                                                                        Telephone: (407) 599-9036     

service@chadbarrlaw.com (Primary) 
Counsel for Respondent 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on the 24th day of July 2018, a true and correct 
copy hereof was electronically filed with the Clerk of the Court, and was 
electronically served on: 

 
• Counsel for Petitioner: Michael C. Clarke, Esquire, Kubicki Draper, PA, 400 

North Ashley Drive, Suite 1200, Tampa, Florida 33602, 
mckd@kubickidraper.com, 
 

• Counsel for Petitioner: Douglas Stein, Esquire, Association Law Group, PL, 
1200Brickell Avenue, PH 2000, Miami, Florida 33131, doug@algpl.com,  
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• Counsel for Amicus Curiae, Florida Justice Reform Institute: Peter J. 
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IL 60606, pvaleta@cozen.com, 
 

• Counsel for Amicus Curiae, Florida Justice Reform Institute: William W. 
Large, Esquire, 210 South Monroe Street, Tallahassee, FL 32301, 
william@fljustice.com, 
 

• Counsel for Amici Curiae, GEICO, et al.: David Dougherty, Esquire, Law 
Office of David S. Dougherty, 4300 West Cypress Street, Suite 500, Tampa, 
FL 33607, dadougherty@geico.com,  
 

• Counsel for Amici Curiae, GEICO, et al.: Rebecca O'Dell Townsend, 
Esquire and Scott W. Dutton, Esquire, Dutton Law Group, P.A., P. O. Box 
260697, Tampa, Florida 33685-0697, service.rot@duttonlawgroup.com, and 
service.swd@duttonlawgroup.com, 
 

• Counsel for Amici Curiae, Personal Insurance Federation of Florida, and 
Property Casualty Insurers Association of America: Suzanne Youmans 
Labrit, Esquire, Jason Gonzalez, Esquire, and Amber Stoner, Esquire, Shutts 
& Bowen LLP, 215 S. Monroe Street, Suite 804, Tallahassee, Florida 32301, 
slabrit@shutts.com, jasongonzalez@shutts.com, and 
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amberstoner@shutts.com,  
 

• Counsel for Amici Curiae, Personal Insurance Federation of Florida, and 
Property Casualty Insurers Association of America: Matthew Coleman 
Scarfone, Esquire and Maria Elena Abate, Esquire, Colodny Fass, 1401 NW 
136th Avenue, Suite 200, Sunrise, Florida 33323-2825, 
mscarfone@colodnyfass.com and mabate@colodnyfass.com,  
 

• Counsel for Amicus Curiae, Florida Medical Association, Inc.: Edward H. 
Zebersky, Esquire, Zebersky Payne LLP, 110 SE 6th Street, Suite 2150, 
Ft. Lauderdale, FL 33301, ezebersky@zpllp.com, and 
 

• Counsel for Amicus Curiae, Floridians for Fair Insurance, Inc.: Mac S. 
Phillips, Esquire, Phillips Tadros, P.A., 212 Southeast 8th Street, Suite 103 
Fort Lauderdale, FL 33316, mphillips@phillipstadros.com, and David M. 
Caldevilla, Esquire, de la Parte & Gilbert, P.A., Post Office Box 2350, Tampa, 
FL 33601-2350, dcaldevilla@dgfirm.com and serviceclerk@dgfirm.com.  

 
 
 
 
       /s/Chad A. Barr     
       Chad A. Barr, Esquire 

Florida Bar No.: 55365 
Law Office of Chad A. Barr, P.A. 
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STATEMENT OF CASE AND FACTS 

A. INTRODUCTION 

This is the third appeal that Petitioner Progressive Select Insurance Company 

(“Progressive”) has taken concerning the county court’s final summary judgment in 

favor of Respondent Florida Hospital Medical Center (the “Hospital”), as assignee 

of Jonathan Parent (the “Insured Patient”), in a lawsuit concerning personal injury 

protection (“PIP”) benefits. After suffering defeats at the county court, the circuit 

court appellate division and the Fifth District Court of Appeal, Progressive now asks 

this Court to ultimately decide how a PIP deductible is supposed to work. The answer 

to that simple question is found in the plain language of sections 627.739(2) and 

627.736(5)(a)1 and (5)(a)4, Florida Statutes (2012-2017).  

In Progressive Select Ins. Co. v. Fla. Hosp. Med. Ctr., a.a.o Jonathan Parent, 

236 So. 3d 1183, 1191 (Fla. 5th DCA 2018), the Fifth District below properly held 

that section 627.739(2) requires PIP insurers to apply the deductible to 100% of an 

insured’s medical expenses, and only after the deductible is satisfied may the insurer 

apply the PIP statute’s optional reimbursement limitations found in section 

627.736(5)(a)1.a-f,1 if applicable, to determine the insurer’s liability for PIP 

benefits. The Fifth District’s opinion correctly interprets and applies the plain 

                                                 
1 In Allstate Ins. Co. v. Orthopedic Specialists, 212 So. 3d 973, 976-79 (Fla. 2017), 

this Court frequently refers to the fee schedule method of section 627.736(5)(a)1.a-

f as “limitations” which are used to “limit reimbursements.” Id. at 976-979.  
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language of two controlling statutes and this Court’s binding precedent. 

After Parent was decided, the Fourth District issued State Farm Mut. Auto. 

Ins. Co. v. Care Wellness Ctr., LLC, a.a.o Virginia Bardon-Diaz, 240 So. 3d 22 (Fla. 

4th DCA 2018),2 and held that any expenses submitted in excess of the 

reimbursement limitations found in section 627.736(5)(a)1 are per se unreasonable, 

and that the PIP deductible must always be applied to expenses reduced by the fee 

schedules of section 627.736(5)(a)1.a-f. Care Wellness, 240 So. 3d at 31. In direct 

conflict with the plain language of the PIP statute, and binding precedent from this 

Court holding that there are two methods of determining reimbursement of medical 

expenses, the Fourth District reasoned that medical expenses are only “reasonable” 

if they are first reduced pursuant to the fee schedules of section 627.736(5)(a)1.a-f, 

and that all other charges are unreasonable per se. Care Wellness, 240 So. 3d at 31. 

The question certified by the Fifth District in Parent requires this Court to 

decide if the reimbursement limitations found in section 627.736(5)(a)1.a-f are 

required to be applied to expenses that are not payable by an insurer because of a 

PIP deductible. Based on the plain language of sections 627.739(2), 627.736(5)(a)1 

                                                 
2 On the same date that it decided Care Wellness, the Fourth District also issued 

USAA Gen. Indem. Co. v. Gogan, 238 So. 3d 937 (Fla. 4th DCA 2018), and 

Progressive Select Ins. Co. v. David A. Blum, M.D., P.A., a.a.o Vanessa Moreno, 

238 So. 3d 852 (Fla. 4th DCA 2018), both of which adopted the Care Wellness 

decision. Justice Gross issued a well-reasoned dissent which was published in the 

Gogan decision and adopted in Care Wellness and Blum. 
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and (5)(a)4, and confirmed by Progressive’s Explanation of Benefits form, the 

reimbursement limitations of section 627.736(5)(a)1.a-f are just that, used to 

determine the reimbursement of benefits by an insurer, and are expressly not 

applicable to the PIP deductible or any other expenses that an insurer is not required 

to pay.  

B. THE FACTS 

The Insured Patient was insured by a Progressive automobile insurance policy 

that provided $10,000 in PIP benefits with a $1,000 PIP deductible (R 73-74, 189, 

887). The Insured Patient was injured in an automobile accident and incurred 

medical expenses from the Hospital totaling $2,781.00 (R 190, 887).  

Section 627.739(2) governs the application of PIP deductibles, and plainly 

states that “[t]he deductible amount must be applied to 100 percent of the expenses 

and losses described in s. 627.736.” This statute goes on to explain that “[a]fter the 

deductible is met, each insured is eligible to receive up to $10,000 in total benefits 

described in s. 627.736(1).”  

Progressive did not dispute the reasonableness or the “usual and customary” 

amount of the medical expense submitted by the Hospital. Parent, 230 So. 3d at 

1190. Progressive did not apply the deductible to the amount charged by the 

Hospital; instead, Progressive first reduced the Hospital’s expenses pursuant to the 
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PIP statute’s reimbursement limitations under section 627.736(5)(a)1.a-f,3 then 

deducted the insured’s $1,000 deductible from the calculated reimbursement 

limitations, and then paid the remainder at 80% as follows: 

$2,781.00   (100% of Hospital’s usual and customary expense) 

          -$  695.25  (25% reduction pursuant to § 627.736(5)(a)1.b.)4 

$2,085.75 

         -$1,000.00  (PIP deductible amount to be paid by the insured) 

$1,085.75 

x        .80  (reduction pursuant to § 627.736(1)(a) and (5)(a)1)  

$  868.60  (amount paid by Progressive) 

 

(R 190, 887-88).  

Progressive’s Explanation of Benefits form sent to the Insured Patient and to 

the Hospital stated: 

Please be advised that pursuant to Florida Statute 627.736(5)(a)2. and 

5., if an insurer elects to pay pursuant to the fee schedules found in 

paragraph 2., then pursuant to paragraph 5.[5], the person providing any 

                                                 
3 Progressive relied on section 627.736(5)(a)1.b to reduce the submitted expense 

which, if properly elected in the insurance policy, allows an insurer to “limit 

reimbursement” (i.e., payment) of hospital emergency services to 75% of the 

hospital’s usual and customary charges.  
4 If properly elected in the policy of insurance, this section allows PIP insurers to 

“limit reimbursement” of hospital emergency services to 80% of 75% the hospital’s 

“usual and customary charges.” § 627.736(5)(a)1.b, Fla. Stat. The schedule of 

maximum charges limits “reimbursement” for other types of medical services based 

on various other predetermined amounts. See, § 627.736(5)(a)1.a, c, d, e, and f, Fla. 

Stat.    
5 As of January 1, 2013, the PIP statute was amended and several subsections were 

renumbered. See, ch. 2012-197, Laws of Fla. Progressive’s Explanation of Benefits 

Form erroneously cites to the prior version of the PIP statute. So, Progressive’s 

citation to former subsection (5)(a)2 corresponds to the current (5)(a)1. 

Progressive’s citation to “paragraph 5” refers to the former section 627.736(5)(a)5 

of the PIP statute, which corresponds to the current section 627.736(5)(a)4. 
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services, supplies, or care cannot bill or attempt to collect from you any 

amount in excess of the fee schedules, except for coinsurance, which 

would be 20% of the fee schedule amount or a deductible up to the 

policy maximum policy limits.  

 

(R 500-01) (emph. added). In other words, Progressive agrees that the PIP statute’s 

“fee schedules” (i.e., the reimbursement limitations of section 627.736(5)(a)1.a-f) 

do not apply to those expenses covered by a PIP deductible.6  

 The Hospital sued Progressive for underpayment of PIP benefits (R 41-44). 

The Hospital contended that section 627.739(2) required the PIP deductible to be 

applied to 100% of the Hospital’s reasonable medical expense, and once the PIP 

deductible was satisfied, Progressive could then determine its liability for 

reimbursement of PIP benefits pursuant to section 627.736(5)(a)1 (R 113-28). 

According to the Hospital, Progressive was required to adjust this claim as follows: 

$2,781.00   (100% of Hospital’s usual and customary expenses) 

         -$1,000.00  (PIP deductible amount to be paid by the insured) 

$1,781.00 

          -$  445.25 (25% reduction pursuant to § 627.736(5)(a)1.b)7 

$1,335.75  

x     .80  (reduction pursuant to § 627.736(1)(a) and (5)(a)1) 

$1,068.60 (amount Progressive should have paid) 

(R 113-28, 190-92, 888). According to the Hospital, Progressive only paid $868.60 

and short-changed the Hospital by $200, while exposing the Insured Patient to 

                                                 
6 The language of Progressive’s Explanation of Benefits form is derived from section 

627.736(5)(a)4, which explains that the reimbursement limitations found in section 

627.736(5)(a)1 are not applicable to expenses that the insurer is not required to pay.  
7 See, footnote 3 supra. 
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additional liability for that unpaid amount (R 113-28, 190-92, 888). 

 The county court agreed with the Hospital and entered a final judgment in 

favor of the Hospital for $200 (R 189-93). The trial court reasoned that section 

627.739(2) expressly requires that a PIP deductible be applied to 100% of the 

Hospital’s medical expense, and once the PIP deductible is satisfied, then 

Progressive can determine the amount it is liable to reimburse as PIP benefits 

pursuant to section 627.736(5)(a)1 (R 192). In other words, Progressive’s 

reimbursement obligation was not triggered until after the deductible was met; that’s 

when the insurance “benefits” first become due. Prior to that point, the Insured 

Patient is responsible to pay the “expenses” described in section 627.736. In other 

words, patients pay “expenses;” insurers pay “benefits.” 

 Progressive appealed to the Ninth Circuit, and a three-judge appellate panel 

affirmed (R 312-20). The circuit court held that section 627.739(2) requires a PIP 

deductible to be applied to 100% of the medical expenses before applying any 

reimbursement limitation found in section 627.736(5)(a)1, and only after the insured 

patient’s deductible is met can Progressive proceed to determine its own liability for 

reimbursement of PIP benefits pursuant to section 627.736(5)(a)1 (R 312-20). 

According to the circuit court, the reimbursement limitations of section 

627.736(5)(a)1 are strictly for the purpose of determining an insurer’s liability for 

the payment of PIP benefits and are not applicable to expenses that the insurer is not 
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required to reimburse (R 316). The circuit court explained that if the legislature had 

intended that a PIP deductible be applied to the “amounts payable” by an insurer 

(otherwise referred to as “benefits”), as opposed to the reasonable “expenses” 

submitted by a medical provider, it would have said so, just as it did in the pre-2003 

version of section 627.739(2) (R 316). 

Progressive next petitioned for second-tier certiorari review by the Fifth 

District, which affirmed the circuit court and certified the following question: 

WHEN CALCULATING THE AMOUNT OF PIP BENEFITS DUE 

AN INSURED, DOES SECTION 627.739(2), FLORIDA STATUTES, 

REQUIRE THAT THE DEDUCTIBLE BE SUBTRACTED FROM 

THE TOTAL AMOUNT OF MEDICAL CHARGES BEFORE 

APPLYING THE REIMBURSEMENT LIMITATION UNDER 

SECTION 627.736(5)(a)1.b., OR MUST THE REIMBURSEMENT 

LIMITATION BE APPLIED FIRST AND THE DEDUCTIBLE 

SUBTRACTED FROM THE REMAINING AMOUNT? 

 

(R 885-903). This Court subsequently accepted jurisdiction (R 974).  

 C. RESPONSE TO PROGRESSIVE’S STATEMENT OF FACTS 

Although the underlying facts about the Insured Patient’s medical treatment 

and how Progressive processed the Hospital’s bills are not in dispute, the Hospital 

must to correct a mischaracterization in Progressive’s initial brief. There, 

Progressive stated, “there is no dispute that the Policy allows Progressive to limit 

reimbursement to a reasonable amount by applying the fee schedule of maximum 

charges found in Fla. Stat. § 627.736(5)(a)1” (IB 5). This is not accurate. The 

Hospital chose not to contest Progressive’s fee schedule election for purposes of this 
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case only. Deciding not to engage on this issue in this case is a far cry from agreeing 

that Progressive’s policy has a proper fee schedule election.   

To clarify, there are numerous county court orders and circuit court appellate 

opinions holding that Progressive’s insurance policy does not specifically or 

lawfully elect methodology found in section 627.736(5)(a)1 for determining its 

liability to reimburse PIP benefits,8 and the Hospital agrees with those decisions. 

However, in order to reach the issue of whether the schedule of maximum charges 

method ever applies to the PIP deductible, the Hospital was willing to assume and 

not dispute--for purposes of this case only--that Progressive did specifically elect the 

fee schedule method of section 627.736(5)(a)1-5. Therefore, the sufficiency of 

Progressive’s insurance policy language was not decided by any of the lower courts, 

and is not currently before this Court, and has no bearing on the certified question. 

 

 

                                                 
8 See, e.g., Hess Spinal & Medical Centers, Inc., a.a.o. Stefan Iliev v. Progressive 

American Ins. Co., 25 Fla. L. Weekly Supp. 564a (Fla. Hillsborough County Ct. 

Aug. 22, 2017); Advantacare of Fla., LLC, a.a.o. Danely Abreu v. Progressive 

American Ins. Co., 25 Fla. L. Weekly Supp. 61a (Fla. Volusia County Ct. March 17, 

2017), affirmed, Case No. 2017-1008-APCC, Slip. Op. (Fla. 7th Jud. Cir. Ct. App. 

Div. March 28, 2018); Neurology Partners, P.A., d.b.a. Emas Spine & Brain 

Specialists, a.a.o. Roderick A. Williams v. Progressive Express Ins. Co., Appeal 

Nos., 2017-AP-34, etc. Slip Op. (Fla. 4th Cir. Ct. App. Div. Jan. 25, 2018); 

Neurology Partners, P.A., d.b.a. Emas Spine & Brain Specialists, a.a.o. Rachel K. 

Kopp v. Progressive Select Ins. Co., Appeal Nos. 2017-AP-7, etc. Slip Op. (Fla. 4th 

Cir. Ct. App. Div. Jan. 25, 2018). 
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SUMMARY OF THE ARGUMENT 

 Simply stated, the fee schedule method does not apply to the PIP deductible. 

Progressive and its amici have failed to identify a single statutory provision that links 

the optional fee schedule reimbursement limitation method found in section 

627.736(5)(a)1-5 to the PIP deductible. And, to be certain, there isn’t one. 

 Since 2003, section 627.739(2) has plainly stated that the PIP deductible must 

be applied to “100 percent of the expenses and losses described in s. 627.736” and 

that the insurer’s liability for “benefits” does not accrue until “[a]fter the deductible 

is met[.]” The expenses and losses described in s. 627.736 are simply a) medical 

benefits b) disability benefits and c) death benefits resulting from bodily injury, 

sickness, disease, or death arising out of the ownership, maintenance, or use of a 

motor vehicle. § 627.736(1), Fla. Stat. Consistent with the plain language of section 

627.739(2), each of the lower courts correctly ruled that the deductible to be paid by 

the Insured Patient must be applied to 100% of the expenses and losses, as opposed 

to applying the deductible to a reduced and discounted fee schedule amount that only 

applies to the PIP benefits to be reimbursed by the PIP insurer. The case law, 

statutory amendments, and legislative history of the applicable statutes confirm that 

the lower courts' interpretation is correct.  

 Progressive is inviting this Court to rewrite section 627.739(2) under the guise 

of statutory interpretation, in violation of the constitutional separation of powers 
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doctrine and well-settled case law. That invitation must be declined. 

Progressive is also attempting to superimpose upon the provisions of section 

627.739(2) which were adopted in 2003, a new alternative PIP reimbursement 

calculation method which the Legislature adopted for the first time in 2008. 

Moreover, in 2016, the Florida Legislature rejected the insurance industry’s proposal 

in Senate Bill 1036 (2016) and House Bill 659 (2016) to amend and rewrite section 

627.739(2) to codify the position taken by Progressive in this case. Just as the 

Legislature has refused to rewrite section 627.739(2), this Court must reject 

Progressive’s arguments and affirm the trial court’s decision. 

STANDARD OF REVIEW 

 

The Hospital agrees that de novo review applies. 

ARGUMENT 

I. WHEN CALCULATING THE AMOUNT OF PIP BENEFITS 

DUE, SECTION 627.739(2) REQUIRES THE PIP DEDUCTIBLE 

BE SUBSTRACTED FROM 100% OF THE MEDICAL 

EXPENSES BEFORE THE INSURER MAY APPLY ANY 

REIMBURSEMENT LIMITATIONS SET FORTH WITHIN 

SECTION 627.736(5)(a)1.a-f. 

 

This case involves a simple question as to how the PIP deductible is supposed 

to work. The answer is found in the plain language of section 627.739(2) (the “PIP 

deductible statute”) and section 627.736 (the “PIP statute”). After ten years of 

inconsistent trial court and appellate court interpretations concerning both statutes, 

the time has come for this Court to enforce the plain language of these two statutes 
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once and for all.  

A. Section 627.739(2) requires a PIP deductible to be applied to 

100% of the expenses and losses described in section 627.736.  

 

Section 627.739(2) provides a mechanism allowing insureds to lower their 

PIP insurance premiums by sharing the risk of loss with their insurers when the 

insured agrees to pay a deductible towards their own medical expenses. The PIP 

deductible is the portion of the medical expenses which the insured himself or herself 

has agreed to pay before the insurance company’s obligation to provide PIP benefits 

accrues. As such, the deductible is a form of “coinsurance” and “self insurance.” (R 

500-01). 

Prior to being amended in 2003, section 627.739(2) stated, in pertinent part: 

(2) Insurers shall offer to each applicant and to each 

policyholder, upon the renewal of an existing policy, deductibles, in 

amounts of $250, $500, $1,000, and $2,000, such amount to be 

deducted from the benefits otherwise due each person subject to the 

deduction. However, this subsection shall not be applied to reduce the 

amount of any [death] benefits received in accordance with s. 

627.736(1)(c). 

 

See, e.g., § 627.739(2), Fla. Stat. (2001) (emph. added). Simply stated, prior to 2003, 

the PIP deductible was applied to and subtracted from the amount of PIP benefits 

that the insurer was liable to pay.  

In Int’l Bankers Ins. Co. v. Arnone, 552 So. 2d 908, 911 (Fla. 1989), this Court 

recognized that the pre-2003 version of section 627.739(2) required the PIP 

deductible to be applied to and subtracted from the “benefits” due from the insurer. 
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In Govan v. Int'l Bankers Ins. Co., 521 So. 2d 1086, 1088 (Fla. 1988), this Court 

stated that complaints about the wisdom of the pre-2003 version of section 

627.739(2) “should be addressed to the legislature.”  

So, as suggested by this Court, the matter was taken to the legislature and, in 

2003, section 627.739(2) was substantially amended so that the PIP deductible must 

now be applied to 100% of the medical expenses without regard to the amount of 

PIP benefits to be paid by the insurer. See, Ch. 2003-411, § 9, Laws of Fla. Since 

2003, section 627.739(2) requires insurers to apply the insured’s PIP deductible as 

follows: 

 (2) ... The deductible amount must be applied to 100 percent 

of the expenses and losses described in s. 627.736. After the 

deductible is met, each insured is eligible to receive up to $10,000 in 

total benefits described in s. 627.736(1). ... 

 

§ 627.739(2), Fla. Stat. (2013-2017) (emph. added). These two simple sentences 

now provide a clear distinction between “expenses and losses” (what the insured 

patient must pay as a result of the deductible) and “benefits” (what the insurer is 

liable for in PIP benefits “[a]fter the deductible is met”). 

Since 2003, the PIP deductible is no longer applied to or subtracted from the 

“benefits” that the insurer is required to pay. Instead, the insured patient must first 

pay 100% of the medical expenses that correspond to the agree-upon deductible 

amount, and only after the deductible is met does the insurer’s obligation to pay PIP 

benefits ripen. § 627.739(2), Fla. Stat. (2013-2017).  
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The plain language of the 2003-2017 version of section 627.739(2) has an 

unmistakable meaning. As successfully advocated by the insurance industry 

(including Progressive) and explained by the Fifth District in a line of other cases 

involving the PIP deductible: 

The plain language of section 627.739(2) ... dictates that any 

contracted-for deductible must be applied “to 100 percent of the 

expenses and losses described in s. 627.736” .... The statute further 

states that once “the deductible is met, each insured is eligible to receive 

up to $10,000 in total benefits described in 627.736(1).” The meeting 

of the contracted-for deductible unlocks the insured’s right to access 

his/her $10,000 in PIP benefits. 

 

Mercury Ins. Co. of Fla. v. Emergency Physicians of Cent., 182 So. 3d 661, 667 (Fla. 

5th DCA 2015), rev. den., 2016 WL 5640245 (Fla. Sep. 29, 2016).9 See also, 

Progressive Am. Ins. Co. v. Emergency Physicians of Cent. Fla., 187 So. 3d 898, 

899 (Fla. 5th DCA 2016), rev. den., 2017 WL 2210395 (Fla., May 18, 2017) (“plain 

language of section 627.739(2) ... sets out that ‘[t]he deductible amount must be 

applied to 100 percent of the expenses and losses described in s. 627.736’”). After 

                                                 
9 In Mercury, a PIP insurer received a $191 bill for emergency room services and 

applied the entire unreduced amount of the bill to the insured patient’s $500 

deductible in reliance on the plain language of section 627.739(2). However, the 

emergency room physicians while relying on section 627.736(4)(c) objected and 

argued that none of their bill should have been applied towards the deductible, and 

that, instead, the PIP insurer was responsible for paying that bill. In rejecting this 

argument, the Fifth DCA held, that “[t]he plain language of section 627.739(2) ... 

dictates that any contracted-for deductible must be applied ‘to 100 percent of the 

expenses and losses described in s. 627.736’ ....” Mercury, 182 So. 3d at 667 (emph. 

added). Progressive Am. involved similar facts and reached the same conclusion. 
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successfully convincing the Fifth District to reach this holding in Mercury and 

Progressive Am., and after successfully convincing this Court to decline to review 

those Fifth District decisions, Progressive and its insurance industry amici now 

advance a contrary interpretation. This type of inconsistent argument is prohibited 

by the “judicial estoppel” doctrine. See, Blumberg v. USAA Cas. Ins. Co., 790 So. 

2d 1061, 1066 (Fla. 2001). 

Notably, in 2016, the insurance industry lobbied the legislature to rewrite 

section 627.739(2) in order to codify Progressive’s interpretation, but the legislature 

declined. See, Senate Bill 1036 (2016); House Bill 659 (2016). Like the legislature, 

this Court must reject Progressive’s invitation to rewrite section 627.739(2).  

B. The PIP statute contains two separate payment methodologies 

for calculating and satisfying the statutory mandate to pay 

reasonable expenses; the longstanding fact-dependent method 

under section 627.736(5)(a) and a list of permissive 

reimbursement limitations set forth in 627.736(5)(a)1.a-f.  

  

 When section 627.739(2) was amended in 2003, the PIP statute contained only 

the longstanding fact-dependent method for calculating PIP benefits. See, § 

627.736(5), Fla. Stat. (1977-2003). This method states that health care providers 

“may charge the insurer and injured party only a reasonable amount.” It is the 

default” method of determining reimbursement. Allstate Fire & Cas. Ins. v. Stand-

Up MRI of Tallahassee, P.A., 188 So. 3d 1, 2-3 (Fla. 1st DCA 2015).  

 After the amendment took effect in 2003, and through 2007, PIP deductibles 
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were satisfied by application of 100% of the medical expenses submitted, and there 

is not a single published trial court or appellate court decision suggesting the 

existence of any litigation or even any confusion over that simple process.  

 However, in 2008, the legislature added a new optional alternative 

reimbursement limitation method to the PIP statute. See, § 627.736(5)(a)2-5, Fla. 

Stat. (2008-2011).10 This second method states that the “insurer may” rely on a 

schedule of maximum charges to “limit reimbursement,” that is the amount that the 

insurer would actually pay the medical provider in PIP benefits. Geico Gen. Ins. Co. 

v. Virtual Imaging Servs., Inc., 141 So. 3d 147, 156-57 (Fla. 2013). By the plain 

language of section 627.736(5)(a)1, its express purpose is to allow the “insurer” (not 

the insured patient) to “limit reimbursement.”  

 The 2008 amendment resulted in a plethora of litigation and conflicting case 

law, culminating in this Court’s holdings in Virtual Imaging and more recently in 

Orthopedic Specialists. Since 2008, there has been litigation as to whether the new 

method could be retroactively applied,11 litigation as to which fee schedules are part 

of the schedule of maximum charges,12 litigation as to whether the schedule of 

                                                 
10 In 2013, section 627.736(5)(a)2-5 was renumbered as section 627.736(5)(a)1-4. 
11 Geico Indem. Co. v. Physicians Group, LLC a.a.o. Paul Androski, 47 So. 3d 354 

(Fla. 2d DCA 2010). 
12 Nationwide Mut. Fire Ins. Co. v. AFO Imaging, Inc., 71 So. 3d 134 (Fla. 2d DCA 

2011); SOCC, P.L. v. State Farm Mut. Auto. Ins. Co., 95 So. 3d 903 (Fla. 5th DCA 

2012); All Family Clinic of Daytona Beach, Inc. v. State Farm Mut. Auto. Ins. Co., 

685 F.Supp.2d 1297 (S.D. Fla. 2010), affirmed, 448 Fed.Appx. 906 (11th Cir. 2011). 
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maximum charges method must be elected in the insurance policy,13 litigation as to 

how the schedule of maximum charges method must be elected in the insurance 

policy,14 as well as various other issues related to the schedule of maximum charges 

method.15 In 2012, the legislature amended various subsections within the PIP 

statute, which likewise resulted in extensive litigation on various issues.16  Since 

2008, section 627.736 and this Court’s case law construing it confirm that there are 

two methodologies for determining reimbursement of PIP benefits, that they are 

separate and distinct, and that they are applicable in different situations. This Court 

refers to these reimbursement limitations as “specific guidelines regarding a PIP 

insurer’s ability to limit reimbursements.” Virtual Imaging, 141 So. 3d at 153-56 

(emph. added); Orthopedic Specialists, 212 So. 3d at 976.  

                                                 
13 Kingsway Amigo Ins. Co. v. Ocean Health, Inc., 63 So. 3d 63 (Fla. 4th DCA 2011); 

Geico Indem. Co. v. Virtual Imaging Servs., Inc., 79 So. 3d 55 (Fla. 3d DCA 2011); 

DCI MRI, Inc. v. Geico Indem. Co., 79 So. 3d 840 (Fla. 4th DCA 2012). 
14Virtual Imaging, 141 So. 3d 147; Orthopedic Specialists, 212 So. 3d 973; Green v. 

State Farm Mut. Auto. Ins. Co., 225 So. 3d 229 (Fla. 4th DCA 2017); Northwest 

Center for Integrative Med. & Rehab., Inc. v. State Farm Mut. Auto. Ins. Co., 214 

So. 3d 679 (Fla. 4th DCA 2017). 
15 See, e.g., Allstate Fire & Cas. Ins. Co. v. Perez ex rel. Jeffrey Tedder, M.D., P.A., 

111 So. 3d 960 (Fla. 2d DCA 2013); Progressive Select Ins. Co. v. Emergency 

Physicians of Cent. Fla., LLP, 202 So. 3d 437 (Fla. 5th DCA 2016).  
16 See, e.g., State Farm Mut. Auto. Ins. Co. v. MRI Associates of Tampa, Inc., --- So. 

3d ----2018 WL 2271147, *4, (Fla. 2d DCA May 18, 2018); Progressive Am. Ins. 

Co. v. Eduardo J. Garrido, D.C., P.A., 211 So. 3d 1086 (Fla. 3d DCA 2017); Med. 

Ctr. of Palm Beaches v. USAA Cas. Ins. Co., 202 So. 3d 88 (Fla. 4th DCA 2016); 

Progressive Am., 187 So. 3d 898; Mercury, 182 So. 3d 661; Bailey v. Rocky 

Mountain Holdings, LLC, 889 F.3d 1259, 1262 (11th Cir. 2018); A & M Gerber 

Chiropractic LLC v. GEICO Gen. Ins. Co., 291 F. Supp. 3d 1318 (S.D. Fla. 2017). 
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 In this case, Progressive invites this Court to rewrite sections 627.739(2) and 

627.736(5)(a)1 and 627.736(5)(a)4 under a thinly veiled guise of statutory 

interpretation and judicial activism. Progressive wants to superimpose upon section 

627.739(2) – which was adopted in 2003 – the precise language rejected by the 

legislature in 2016, in order to give PIP insurers another discount on the “benefits” 

they must pay for medical bills. Applying this contracted for method of payment to 

the PIP deductible results in underpayments to medical providers (specifically 

hospitals and emergency care providers who are usually the ones to absorb PIP 

deductibles and who are not allowed to refuse medical treatment even if they wanted 

to) and unlawful windfall profits to the PIP insurers, while the insured patient is 

exposed to higher out-of-pocket costs than they contracted for.  

 In 2016, the insurance industry lobbied the legislature to rewrite section 

627.739(2) in order to codify the interpretation that Progressive advances in this 

case, but the legislature declined to do so. See, Senate Bill 1036 (2016); House Bill 

659 (2016). In both bills, the proposed amendment was worded the same and states: 

627.739 Personal injury protection; optional limitations; deductibles.—  

 

(2) Insurers shall offer to each applicant and to each 

policyholder, upon the renewal of an existing policy, deductibles, in 

amounts of $250, $500, and $1,000. The deductible amount must be 

applied to 100 percent of the expenses and losses covered under 

personal injury protection benefits coverage issued pursuant to 

described in s. 627.736. If an insurer has elected to apply the schedule 

of maximum charges authorized under this chapter, the amount of 

expenses and losses applicable to the deductible will be limited to 100 
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percent of such authorized reimbursement limitations or fee schedules. 

After the deductible is met, each insured is eligible to receive up to 

$10,000 in total benefits described in s. 627.736(1). However, this 

subsection shall not be applied to reduce the amount of any benefits 

received in accordance with s. 627.736(1)(c). 

 

Senate Bill 1036; House Bill 659. Moreover, the preamble to the bill incorporating 

the failed amendment states: 

An act relating to automobile insurance; . . . amending s. 627.739, F.S.,; 

revising applicability; providing a limitation to an amount of expenses 

and losses applicable to a deductible related to personal injury 

protection benefits under a certain condition . . . . 

 

Senate Bill 1036 (2016) (emph. added). Importantly, neither bill was approved by 

the legislature. The legislature did not rewrite section 627.739(2) to codify the 

interpretation advanced by Progressive and its amici in this case. This Court should 

likewise decline Progressive’s invitation to rewrite section 627.739(2).  

Progressive argues that this failed amendment is irrelevant because there is no 

explanation for why the legislature chose not to pass it. (IB 25-27). This is nothing 

more than Progressive failing to address the obvious. The legislature knows how to 

craft a statute that would permit the deductible application advanced by Progressive. 

As another example, section 627.6471, Florida Statutes, which is applicable to health 

insurance policies, states:  

(4) Any policy that provides schedules of payments for services 

provided by preferred providers that differ from the schedules of 

payments for services provided by nonpreferred providers is subject to 

the following limitations: 

 



19 

 

… 

 

(f) The amount of any deductible and payment of coinsurance paid by 

the insured must be applied to the reduced charge negotiated between 

the insurer and the preferred provider. 

 

(Emph. added). Had the legislature adopted similar language in the PIP deductible 

statute or the PIP statute, PIP insurers across Florida would be permitted to apply 

PIP deductibles after application of the reimbursement limitations. However, the 

legislature has chosen not to. 

 “As always, legislative intent is the polestar that guides a court’s inquiry under 

the No-Fault Law,” including the PIP statute. Allstate Ins. Co. v. Holy Cross Hosp., 

Inc., 961 So. 2d 328, 334 (Fla. 2007). “Such intent is derived primarily from the 

language of the statute.” Id. “Where the wording of the law is clear and amenable to 

a logical and reasonable interpretation, a court is without power to diverge from the 

intent of the Legislature as expressed in the plain language of the law.” United Auto. 

Ins. Co. v. Rodriguez, 808 So. 2d 82, 85 (Fla. 2001).  

 Based on the plain language of sections 627.739(2) and 627.736, the insured 

is the only one liable paying the deductible. Based on the plain language of section 

627.736(5)(a)1, the reimbursement limitations listed therein apply only to determine 

the insurer’s liability for reimbursement of PIP benefits. As explained below, the 

plain language of section 627.736(5)(a)4 confirms that the fee schedules limitations 

do not apply to any charges that the insurer is not required to pay. Nothing in section 
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627.739(2) or 627.736 allows the fee schedules to be applied to any expenses 

covered by the PIP deductible. In fact, such a procedure is expressly prohibited. See, 

§627.736(5)(a)4, Fla. Stat.  

C. The PIP deductible is coinsurance for purposes of section 

627.736(5)(a)4. 

  

 Section 627.736(5)(a)4 explains the medical provider may not balance bill the 

insured, “except for amounts that are not covered by the insured’s personal injury 

protection coverage due to the coinsurance amount or maximum policy limits.” The 

PIP deductible is a type of “coinsurance.” As explained by the Fifth District: 

. . . [A]n insured enters into a contract with an insurance company and 

agrees to be subject to a deductible in exchange for a reduced monthly 

premium. In effect, the insured agrees to “self-insure” for the deductible 

amount. Where an accident occurs, the insured (not the insurer) 

becomes responsible for payment of claims that are otherwise impacted 

by the deductible amount in the insurance policy. 

 

Mercury, 182 So. 3d at 667. See also, Arnone, at 552 So. 2d at 911 (generally, 

functional purpose of deductible is to alter the point at which an insurance 

company’s obligation to pay will ripen). Similarly, the Second District has explained 

that “coinsurance” requires the “insured to assume his or her fair share of the risk 

after the loss occurs,” and that a “deductible” is “self-insurance” which “requires the 

insured to share in the risk of loss ....” General Star Indem. Co. v. West Fla. Village 

Inn, Inc., 874 So. 2d 26, 33 (Fla. 2d DCA 2004). In other words, coinsurance and 

deductibles are both forms of self-insurance for which the insured accepts 
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responsibility to share in the risk of the loss. 

Progressive understands and admits that the PIP deductible is a form of 

coinsurance for which section 627.736(5)(a)4 confirms the schedule of maximum 

charges does not apply. As previously quoted at pages 4-5 of this brief, Progressive’s 

Explanation of Benefits form concedes that the PIP deductible is a form of 

coinsurance for which the reimbursement limitations of section 627.736(5)(a)1 do 

not apply (R 500-01). How can Progressive argue that the permissive reimbursement 

limitations of section 627.736(5)(a)1 apply to expenses covered by a deductible, 

when its own Explanation of Benefits form admits otherwise? 

D. The legislative history of the PIP statute confirms that the

reimbursement limitations of section 627.736(5)(a)1.a-f do not

apply to the PIP deductible.

With respect to section 627.736, the legislature knows how to describe 

“reasonable expenses” as including fee schedule limitations available to both the 

insurer and the insured. For example, in 2003, the legislature amended section 

627.736(5) to impose limitations on MRI charges. The 2003 amendment stated that 

“the allowable amounts that may be charged to a personal injury protection 

insurance insurer and insured for magnetic resonance imaging services shall not 

exceed 175 percent of the allowable amount under the participating physician fee 

schedule of Medicare Part B.” (Emph. added).  

In 2008, this limitation on MRI charges and similar limitations on 
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thermography and nerve conduction charges were removed and the legislature 

included no language limiting the amount a medical provider could charge an 

insured for specific services, beyond the long-standing provision of section 

627.736(5)(a) requiring that the expenses submitted must be reasonable and cannot 

exceed the provider’s customary charge. Instead, the legislature added section 

627.736(5)(a)1 for the sole stated purpose of allowing the “insurer” to “limit 

reimbursement.” § 627.736, Fla. Stat. (2008) (emph. added). 

 Thus, if the legislature had intended section 627.736(5)(a)1 to limit the 

amount that a medical provider could charge an insured, it knew how to do so, but 

it did not. Instead, when the legislature adopted the schedule of maximum charges 

method in 2008, the legislature clarified in section 627.736(5)(a)4 that the schedule 

of maximum charges does not apply to medical bills that the insured must pay.        

E. Until an insurer’s obligation to pay “benefits” ripens, the only 

methodology to determine reimbursement is the fact-dependent 

method found in section 627.736(5)(a), and that is a matter 

between the insured and the medical provider. 

 

 Section 627.739(2) clearly requires “100 percent” of the insured’s “expenses 

and losses” to be applied to the deductible. It is only “[a]fter the deductible is met” 

that a PIP insurer’s obligation to pay any “benefits” is triggered. Once the PIP 

insurer’s obligation to pay “benefits” accrues, there are two alternative and mutually 

exclusive methods an insurer can use to calculate reimbursement. Virtual Imaging; 

Orthopedic Specialists. The Fourth District agrees. See, Green v. State Farm Mut. 
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Auto. Ins. Co., 225 So. 3d 229 (Fla. 4th DCA 2017) (PIP insurer “may elect one of 

two methods”); Northwest Center for Integrative Med. & Rehab., Inc. v. State Farm 

Mut. Auto. Ins. Co., 214 So. 3d 679 (Fla. 4th DCA 2017) (PIP insurer “may elect to 

calculate medical reimbursements in one of two ways”).  

The first is the longstanding fact-dependent method described in section 

627.736(5)(a) which, among other things, states that a health care provider “may 

charge the insurer and injured party only a reasonable amount” which does not 

exceed the provider’s customary charge. It is the “default” method. Stand-Up MRI, 

188 So. 3d at 2-3. It is also the only method that was in place when the current 

version of section 627.739(2) was adopted in 2003.  

The second method is an alternative permissive method based on the schedule 

of maximum charges described in section 627.736(5)(a)1.a-f. Virtual Imaging, 141 

So. 3d at 156-157. By the plain language of section 627.736(5)(a)1, this second 

method is only so “the insurer may limit reimbursement” based on the fee schedules 

contained in section 627.736(5)(a)1.a-f. This second method was not adopted until 

2008, which was five years after the current version of section 627.739(2) was 

adopted in 2003. During the five-year period of 2003 through 2007, the PIP 

deductible was applied to “100 percent” of the insured’s medical expenses without 

any litigation, and there is not a single published decision calling that into doubt. 

Since 2008, section 627.736, and this Court’s case law construing it, make it 



24 

clear that the two payment methodologies for calculating reimbursements are 

separate and distinct and are applicable in different situations. Virtual Imaging, 141 

So. 3d at 156; Orthopedic Specialists, 212 So. 3d at 976. Section 627.736(5)(a)1 

explains that the schedule of maximum charges applies to the “insurer” and to 

“reimbursement.” In Orthopedic Specialists, this Court frequently explains that the 

fee schedules are used to “limit reimbursements.” Orthopedic Specialists, 212 So. 

3d at 976-77. Section 627.736(5)(a)4 further explains that the schedule of maximum 

charges does not apply to “amounts that are not covered by the insured’s [PIP] 

coverage due to the coinsurance amount or maximum policy limits.” So, when an 

insurer has no obligation to issue reimbursement, the insured’s liability for medical 

expenses is determined by the “100 percent” provision of section 627.739(2) and the 

default fact-dependent method of section 627.736(5)(a). If and when the insurer’s 

obligation to pay benefits ripens (assuming the insurer has made a proper election in 

its insurance policy), the insurer may limit reimbursement of benefits pursuant to the 

schedule of maximum charges set forth in section 627.736(5)(a)1.  

Progressive would like for this Court to find that the reimbursement 

limitations found in section 627.736(5)(a)1 are the only “expenses” to which the PIP 

deductible must be applied. Progressive disregards the clear distinction between 

“expenses” and “benefits” created by the legislature in sections 627.739(2) and 

627.736(5)(a)1. In the “expenses and losses” provision of section 627.739(2), the 
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term “expenses” refers to bills for medical expenses submitted under section 

627.736(1)(a),17 and the term “losses” refers to losses of income and earning 

capacity under section 627.736(1)(b).18 Progressive argues that the “expenses and 

losses” provision of section 627.739(2) refers to the reimbursement amounts allowed 

under section 627.736(5)(a)1, but the words “expenses” and “losses” do not appear 

anywhere in section 627.736(5)(a)1. Section 627.736(5)(a)1 has nothing to do with 

the insured patient’s obligations or the PIP deductible. Section 627.736(5)(a)1 states, 

“[t]he insurer may limit reimbursement to 80 percent of the following schedule of 

maximum charges....” And, section 627.736(5)(a)4 plainly explains that the schedule 

of maximum charges does not apply to portions of the medical bill that the insurer 

is not responsible for paying.  

In Orthopedic Specialists, this Court stated, “[r]eimbursements made under 

[former] section 627.736(5)(a)2[19] satisfy the PIP statute’s reasonable medical 

expenses coverage mandate.” Orthopedic Specialists, 212 So. 3d at 976. This 

obviously does not mean that any charges that exceed the permissive reimbursement 

limitations are per se unreasonable. Yet, Progressive argues that this statement from 

17 Section 627.736(1)(a) pertains to medical expenses and requires PIP insurers to 

pay “Eighty percent of all reasonable expenses for medically necessary medical, 

surgical, X-ray, dental, and rehabilitative services[.]” (emph. added). 
18 Section 627.736(1)(b) pertains to disability and requires PIP insurers to pay 60% 

of “any loss of gross income and loss of earning capacity[.]” (emph. added). 
19 This provision was renumbered to (5)(a)1 in 2013. 
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the Orthopedic Specialists opinion supports its position that the permissive 

reimbursement limitations are applicable when applying a PIP deductible to an 

insured patient’s medical expenses (IB 2). But the Orthopedic Specialists case does 

not involve or address the PIP deductible or section 627.739(2); rather, that case 

involved the sufficiency of Allstate’s policy language to authorize the use of the 

schedule of maximum charges at all.  

As confirmed by the plain language of sections 627.736(5)(a)1, that method 

however cannot be used to calculate the amount of medical expenses paid by the 

insured patient because of a deductible. According to the plain language of section 

627.739(2), “100 percent” of the medical expenses must be applied to the deductible. 

Further, section 627.736(5)(a) expressly sets the maximum prices that can be 

charged to the “insured,” as “only a reasonable amount” that does not exceed the 

medical provider’s “customary” charge. The amount applied to a deductible 

however, and its reasonableness is not a matter for the insurance company to 

determine.  

 The amount of medical expenses applied to an insured’s deductible is a matter 

between the medical provider and the insured that is subject to many statutory 

safeguards implemented by the legislature to protect insured consumers from price 

gauging by unscrupulous providers. Parent, 236 So. 3d 1191-92. If the insured 

believes that the medical expenses applied to the deductible are unreasonable, the 
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insured can dispute the charges. Id. (“the insured certainly has the right to contest 

any bill that the insured is required to pay to meet the deductible. The Legislature 

has provided that an “insured is not required to pay a claim or charges . . . [t]o any 

person who knowingly submits a false or misleading statement relating to the claim 

or charges.” § 627.736(5)(b)1., Fla. Stat. (2014)). There are even criminal and civil 

sanctions available to deal with unscrupulous medical providers. Parent, 236 So. 3d 

1191-92 (“Moreover, medical care providers are prohibited from rendering any bill 

for services that is false or fraudulent, and those that do may suffer severe criminal 

and civil penalties. See, § 817.234(1)(a), Fla. Stat. (2014)”). Indeed, this is the only 

way the deductible could be applied during 2003 through 2007, and that was 

routinely done without any litigation. The same principle obviously applies to 

medical expenses incurred by the insured after the $10,000 of PIP benefits are 

exhausted. In both situations, section 627.736(5)(a)4 expressly limits application of 

the schedule of maximum charges found in section 627.736(5)(a)1 to only those 

expenses that “the insurer” is required to pay. If the insurer is not issuing 

reimbursement, then the reimbursement limitations found in section 

627.736(5)(a)1.a-f do not apply.  

And of great importance is the fact that the record is devoid of any dispute by 

the Insured Patient in this case about a single expense he incurred from the Hospital, 

and Progressive has not disputed that the Hospital charged its usual and customary 
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price (R 500-01). If there is an issue with the reasonableness of medical expenses 

that insurer has no responsibility for paying, the insurer has no dog in the fight.  

F. Progressive has mischaracterized the Fifth District’s decision in

Parent and the Hospital’s position as to how a PIP deductible

should be applied.

Progressive mischaracterizes the Hospital’s position and the Fifth District’s 

ruling by arguing that both are based on a “misreading” of section 627.739(2) and 

mean that the PIP deductible must be applied to 100% of a medical provider’s 

expenses, regardless of whether the expenses submitted are reasonable or not (IB 

21-24). In other words, Progressive argues that the Hospital and the Fifth District

think it is okay to charge an insured $1,000 for an aspirin. That is not the Hospital’s 

position or the Fifth District’s holding, and it is not what happened here. In this case, 

the Hospital submitted a medical expense that Progressive agreed was the Hospital’s 

usual and customary charge and reasonableness of the expense is not at issue in this 

case.  

According to the Fifth District, the pre-2003 version of section 627.739(2) 

allowed an insurer to apply the deductible to the benefits that were due. The Fifth 

District explained that the 2003 amendment was intended to provide a “clear 

distinction between ‘expenses and losses’ for purposes of applying the deductible 

and ‘benefits’ that are due to the insured after the reimbursement limitations are 

applied.” Parent, 236 So. 3d at 1188-89. According to the Fifth District, the 2003 
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amendment abandoned the “previous methodology of subtracting the deductible 

from the benefits due after applying reimbursement limitations.” Id. at 1188-89. 

Thus, the Fifth District concluded that Progressive's interpretation “would require 

that we revert to the provisions of section 627.739(2) that were in effect before the 

2003 amendment.” Parent, 236 So. 3d at 1188-89. In rejecting Progressive’s 

interpretation, the Fifth District held that “application of the optional reimbursement 

limitations to establish a reduced amount of expenses and losses from which the 

deductible amount is subtracted would render meaningless the requirement in 

section 627.739(2) that ‘[t]he deductible amount must be applied to 100 percent of 

the expenses and losses.’” Parent., 236 So. 3d at 1187. The Fifth District correctly 

noted that “[i]t is not for this court to pick and choose which version of the statute 

to apply; we must apply the law as it currently exists.” Id. at 1192. 

Progressive somehow perceived the Parent decision as stating that “100 

percent of the expenses described in s. 627.736” means 100 percent of whatever the 

provider charges, regardless of whether the amount is reasonable (IB 23). Quite the 

opposite is true. The reasonableness of the Hospital’s charges was not in dispute in 

Parent. Id.at 1190. What the Fifth District held was that “100 percent of the expenses 

described in s. 627.736” means 100 percent of the Hospital’s expenses, which 

Progressive did not contend were unreasonable and which the insured has the ability 

to challenge and enforce. Id. at 1191. The Fifth District went on to explain that the 
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legislature has enacted various enforcement procedures, including criminal charges, 

to ensure that medical providers abide by the requirement to submit reasonable 

expenses. Id.  

In attempting to convince this Court that the Parent decision was wrongly 

decided, Progressive misplaces its reliance on Arnone and Govan and the 2003 

amendment to section 627.739(2) to support the tenuous (at best) proposition that 

the PIP deductible must be applied to 100 percent of the expenses “actually 

compensable” by the insurance company. The issue presented in Govan and Arnone 

was that the pre-2003 version of section 627.739(2) allowed the insurer to apply the 

deductible to the “benefits otherwise due.” As a result of the statutory language as it 

existed prior to 2003, insurers were applying the deductible to 80 percent of the 

provider’s reasonable charge and reducing the $10,000 of PIP coverage by the 

deductible amount.  

 This Court decided Govan in 1988 and expressed disagreement with the 

wisdom of applying the deductible to the “benefits otherwise due,” and encouraged 

the legislature to address the problem. Govan, 521 So. 2d at 1088. The following 

year, this Court decided Arnone and held that, because the legislature used the 

language “benefits otherwise due,” a PIP deductible could be applied to the eligible 

benefits after application of the insurer’s statutory reductions. Arnone, 552 So. 2d 

at 911. In both Govan and Arnone, this Court correctly acknowledged that it had “no 
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authority to change the clear intent and purpose of a statute that is not vague and 

ambiguous.” Govan, 521 So. 2d at 1088; Arnone, 552 So. 2d at 911. This Court 

stated that complaints about this statute “should be addressed to the legislature.” 

Govan, 521 So. 2d at 1088. 

 In response to Govan and Arnone, the legislature amended section 627.739(2) 

in 2003 to its present form. Progressive contends the 2003 amendment clarifies that 

the PIP deductible should be applied to 100% of the section 627.736(5)(a)1 

reimbursement limitations instead of 80% of those limitations (IB 21-22). Because 

the section 627.736(5)(a)1 reimbursement limitations were not first adopted until 

2008, Progressive’s argument fails. There is nothing about the 2003 amendment that 

reveals the legislature contemplated the reimbursement limitations that it would 

enact some five years later.  

 With the pre-2003 version of section 627.739(2), the legislature revealed that 

it knew how to say that a PIP deductible was required to be applied to reimbursement 

limitations. The 2003 amendment abandoned the prior methodology of applying a 

PIP deductible to any reimbursement limitations. The Fifth District correctly 

determined that the “Legislature [did not intend] the statutory reimbursement 

limitations to be applied to expenses and losses that fall within the insured's 

deductible, which the insured alone is obligated to pay and which are not recoverable 

as benefits under the policy.” Parent, 236 So. 3d at 1191.  
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G. The Fifth District correctly cited to the failed 2016 amendment 

to section 627.739(2) that would have codified the position 

advanced by Progressive; the legislature knows how to say that 

deductible must be satisfied from the amounts payable by the 

insurer and chose not to with respect to PIP deductibles.  

 

Just as this Court did in Govan, the Fifth District properly noted that the 

legislature failed to enact an amendment to section 627.739(2) that would have 

adopted Progressive’s interpretation of that statute. Parent, 236 So. 3d at 1189-90. 

In the portion of its decision entitled “Historical Development of Section 

627.739(2),” the Fifth District discussed the pre-2003 version of the statute, then 

discussed this Court’s opinions in Govan and Arnone, then discussed the 2003 

amendment to the statute, and then discussed the failed 2016 amendment. Parent, 

236 So. 3d at 1187-90. The first sentence of this section of the opinion states, “[t]he 

Legislature knows how to write statutory provisions that would require the 

deductible amount to be subtracted from the benefits due under the policy, which are 

determined after the reimbursement limitations are applied.” Id. According to the 

Fifth District, “[t]he title of a proposed law may reveal whether the Legislature 

intended to substantively change a statute or to clarify its provisions.” Id. at 1190.  

 During the 2016 legislative session, the insurance industry lobbied the 

legislature to amend section 627.739(2) in a manner that would codify the position 

taken by Progressive in this case. The language of the proposed amendment is set 

forth in pages 17-18 of this brief. Notably, the legislature did not approve the 
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foregoing amendments. When that happened, history repeated itself. 

 The failed amendment is especially important when this Court considers the 

fact that the legislature knows exactly how to explain that a deductible should be 

applied to the amounts that the insurer is actually required to pay. § 627.6471(f), Fla. 

Stat. (“The amount of any deductible and payment of coinsurance paid by the insured 

must be applied to the reduced charge negotiated between the insurer and the 

preferred provider”) (emph. added). 

 When interpreting the pre-2003 version of section 627.739(2), this Court held 

in Govan that the courts are not free to change the clear intent of an unambiguous 

statute and explained that complaints about section 627.739(2) should be addressed 

to the legislature. Govan, 521 So. 2d at 1088. Following this statement, this Court 

included a footnote stating that in 1987, the legislature failed to enact “House Bill 

1015” that would have codified the Govan’s interpretation of section 627.739(2). 

Govan, 521 So. 2d at footnote. Accordingly, this Court specifically declined to 

rewrite section 627.739(2) under the guise of statutory interpretation.  

The legislature’s failure to codify Progressive’s interpretation of section 

627.739(2) in 2016 is just as relevant now as when the legislature failed to codify 

Govan’s interpretation of section 627.739(2) in 1987. While Progressive may 

disagree with the legislative policy or wisdom underlying the statute, this Court has 

no authority to rewrite the statute—especially when the legislature has expressly 
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declined to do so. Doing so would be judicial activism and violate the constitutional 

separation of powers doctrine. Fla. Dept. of Revenue v. Fla. Mun. Power Agency, 

789 So. 2d 320, 324 (Fla. 2001) (under separation of powers principles, courts 

cannot judicially alter the wording of statutes; instead a court’s function is to 

interpret statutes as they are written and give effect to each word in the statute).  

H. The Fourth District’s decision misapprehends the plain 

language of sections 627.739(2) and 627.736 as well as 

controlling Florida Supreme Court case law. 

 

 Shortly after the Fifth District issued Parent, the Fourth District issued its 

opinion in Care Wellness, which held that medical expenses in excess of the 

reimbursement limitations under section 627.736(5)(a)1.a-f are unreasonable per se. 

This analysis is flawed on its face.  

 In Virtual Imaging, this Court held that reimbursement in accordance with the 

schedule of maximum charges (i.e., the fee schedules listed in section 

627.736(5)(a)1.a-f) satisfies the statutory mandate for an insurer to pay based on 

reasonable expenses. However, this Court never held that any charge in excess of 

the fee schedules is per se unreasonable. Just because one method satisfies the 

mandate does not mean that the other cannot. In fact, the entire purpose for the 

creation of the reimbursement limitations was to do away with a reasonableness 

determination and end litigation over what constitutes a reasonable charge for those 

benefits that an insurer has an obligation to pay. See, Geico Gen. Ins. Co. v. Virtual 
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Imaging Servs., 90 So. 3d 321, 326-30 (Fla. 3d DCA 2012). The PIP statute permits 

an insurer, and only an insurer to limit reimbursements in accordance with the 

schedules if – and only if – an insurer provides proper notice of its election to do so. 

Consequently, when the insurer is permitted to rely on the fee schedules found in 

section 627.736(5)(a)1, there is no determination made as to the reasonableness of 

the provider’s charge, despite the Fourth District’s holding otherwise. Additionally, 

section 627.736(5)(a)1, 4 and 5 permits an insurer to limit reimbursement or 

payment in accordance with the schedule of maximum charges. The PIP statute does 

not, under any circumstances, allow for the application of a reimbursement 

limitation, intended to be utilized by insurers only, to coinsurance or other expenses 

not payable by the insurer. See, § 627.736(5)(a)4, Fla. Stat. 

 Indeed, the Fourth District’s Care Wellness decision is the first and only 

appellate decision to hold that the reimbursement limitations found in section 

627.736(5)(a)1 apply to medical expenses that the insurer has absolutely no 

obligation to reimburse. In contrast, this Court has explained that the permissive 

reimbursement limitations of section 627.736(5)(a)1 are “specific guidelines 

regarding a PIP insurer’s ability to limit reimbursements.” Virtual Imaging, 141 So. 

3d at 153-154 (emph. added). See also, Orthopedic Specialists, 212 So. 3d at 976-

78 (the fee schedules are used to “limit reimbursements”). And, the Second District 

has correctly concluded that the schedule of maximum charges method is used to 
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calculate the “minimum amount” of reimbursement payable by the PIP insurer, not 

the maximum amount. See, Nationwide Mut. Fire Ins. Co. v. AFO Imaging, Inc., 71 

So. 3d 134, 138-39 (Fla. 2d DCA 2011). See also, § 627.736(5)(a)2, Fla. Stat. (2012-

2017) (schedule of maximum charges “may not be less” than the allowable amount 

for 2007). The only time that a PIP insurer is allowed to pay less than the schedule 

of maximum charges method is “[i]f a provider submits a charge for an amount less 

than the amount allowed under subparagraph 1., the insurer may pay the amount of 

the charge submitted.” See, § 627.736(5)(a)5, Fla. Stat. (2012-2017).  

 So, the Fourth District’s suggestion that the schedule of maximum charges 

establishes the maximum amount of reimbursement is just plain wrong. The 

schedule of maximum charges is the floor; not the ceiling. See also, Stand-Up MRI, 

188 So. 3d at 2-3 (fact-dependent method results in higher reimbursements than the 

fee schedule method); Nationwide, 71 So. 3d at 138-39 (fee schedule method is used 

to calculate the “minimum amount” payable by PIP insurers). 

The flaw in the Fourth District majority’s reasoning is most conspicuous when 

it states:  

…the providers billed $1,812. After applying the fee schedule, the 

insurer reduced the amount to $825.96. Incidentally, the insured’s 

deductible was $1,000 so the insurer was not required to pay the 

provider. Nevertheless, the providers were still entitled to collect the 

$825.96 in the form of the deductible from the insured. 

 

Care Wellness, 240 So. 3d at 31. This reasoning impermissibly eviscerates section 
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627.736(5)(a)4. The insurer is under no obligation to issue payment for the first 

$1,000 in medical expenses, and in fact did not issue any payment at all. Therefore, 

the permissive reimbursement limitations of section 627.736(5)(a)1 are irrelevant to 

the first $1,000, and section 627.736(5)(a)4 prohibits those limitations from being 

applied to the insured’s responsibility for the portion of the bill covered by the 

deductible. Progressive’s Explanation of Benefits form concedes as much (R 500-

01). 

Judge Gross’s dissent in Gogan explains why the Fifth District’s decision is 

correct. Gogan, 238 So. 3d at 937-943. Judge Gross explained that a PIP case must 

be evaluated in three phases: first the deductible phase, next the benefits phase, and 

finally the post benefits phase. Id. During the deductible phase, “the insurer is not 

reimbursing the medical provider; it is the insured who is paying the provider.” Id at 

943. The “schedule of ‘maximum charges’ is triggered only after the deductible has 

been satisfied and the insurer is reimbursing the provider — i.e., during the Benefits 

Phase.” Id. “Where it is applicable, the Medicare Fee Schedule is a limitation on 

benefits, not on a provider’s charge—an ‘expense’ or ‘loss’ that the insured becomes 

obligated to pay before the deductible is satisfied.” Id. at 942. Judge Gross is correct.  

 The only way to harmonize the PIP statute and the PIP deductible statute is to 

conclude that the insurer is not allowed to rely on the permissive reimbursement 

limitations of section 627.736(5)(a)1 until after the deductible is met, assuming the 
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insurance policy elects those reimbursement limitations in the first place. The 

majority in Parent and Judge Gross’s dissent in Gogan got that right, consistent with 

the plain language of both statutes.   

I. Progressive confuses services covered by an insurance policy, 

and an insurer’s limit of liability once its reimbursement 

obligation arises.  

  

According to Progressive, a PIP claim is not payable until a medical 

provider’s expenses are reduced pursuant to section 627.736(5)(a)1. Progressive’s 

position, however, confuses services that are covered under an insurance policy, and 

an insurer’s limit of liability once its reimbursement obligation arises.  

In order for a medical provider to be entitled to reimbursement by a PIP 

insurer, the medical services must be related to an accident, reasonable, and 

necessary. See Auto Owners Ins. Co. v. Marzulli, 788 So. 2d 1031, 1034 (Fla. 2d 

DCA 2001); Derius v. Allstate Indem. Co., 723 So. 2d 271, 272 (Fla. 4th DCA 1998). 

In this case, there is no dispute that the emergency medical services provided by the 

Hospital were medically necessary, related to a motor vehicle accident and 

reasonable. As such, absent a deductible, the Hospital’s claim was the type of 

expense covered under the policy and Progressive has never contended otherwise.  

Progressive avoids this point and erroneously argues that its statutory limit of 

liability is the same thing as covered services (IB 19). As explained in General Star, 

a deductible “relieves the insurer of responsibility for an initial specified loss of the 
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kind insured against.” General Star, 874 So. 2d at 33-34 (internal citations omitted). 

“Generally, the functional purpose of a deductible, which is frequently referred to as 

self-insurance, is to alter the point at which an insurance company’s obligation to 

pay will ripen.” Arnone, 552 So. 2d at 911. 

Progressive misplaces its reliance on Northwoods Sports Med. & Physical 

Rehab., Inc. v. State Farm Mut. Auto. Ins. Co., 137 So. 3d 1049 (Fla. 4th DCA 2014) 

(IB 16). In that case, the issue was under what circumstances an insurer is liable for 

PIP benefits after the policy’s maximum $10,000 limits are exhausted. The 

discussion regarding reasonableness of expenses centered on the compensability of 

PIP benefits that an insurer has the obligation to pay. According to the Fourth 

District, an insurer is not obligated to reimburse PIP benefits until the medical 

provider establishes that the treatment is medically necessary, and the expenses are 

reasonable. Northwoods pertains to when an insurer has an obligation to pay PIP 

benefits, but nothing to do with the question of what “expenses” must be applied to 

an insured’s elected PIP deductible.  

There is no dispute that the Hospital’s emergency services are covered losses. 

There is no dispute that the Hospital’s charges were reasonable. There is not a single 

allegation that the Insured Patient objected to any of the Hospital’s charges. Section 

627.736(5)(a)1 only allows the “insurer [to] limit reimbursement.” Due to the fact 

that the insured patient is responsible for the first $1,000 in expenses, Progressive 
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cannot rely on section 627.736(5)(a)1 to reduce expenses the insured patient is solely 

responsible for paying. Any other interpretation violates the plain language of 

section 627.736(5)(a)1 and 4.  

J. Progressive ignores the differences between the pre-2003 

version and the current version of section 627.739(2) and its 

references to specific terms used in section 627.736. 

 

 The pre-2003 version of section 627.739(2) allowed a PIP deductible to be 

applied to the “benefits otherwise due.” There was no distinction between 

“expenses” and “benefits” as it relates to how a PIP deductible was to be applied. In 

the 2003 amendment, the legislature clarified that the PIP deductible must be applied 

to “100 percent of the expenses and losses described in s. 627.736,” and “after” the 

PIP deductible is met, the insured is then entitled to $10,000 in “benefits.” 

Accordingly, the 2003 amendment drew a clear distinction between “expenses” and 

“benefits.” See State v. Mark Marks, P.A., 698 So. 2d 533, 541 (Fla. 1997) 

(“legislative use of different terms in different portions of the same statute is strong 

evidence that different meanings were intended”).20 

                                                 
20 Since section 627.739(2) was amended in 2003, the PIP statute has been amended 

fifteen times. See Ch. 2003-261, Ch. 2003-411, Ch. 2004-5, Ch. 2005-2, Ch. 2006-

305, Ch. 2007-324, Ch. 2008-4, Ch. 2009-21, Ch. 2012-151, Ch. 2012-197, Ch. 

2013-93, Ch. 2015-135, Ch. 2016-133, Ch. 2016-165, Ch. 2018-106, Laws of Fla. 

None of those amendments addressed the deductible provisions of section 

627.739(2). Instead, when the insurance industry requested the legislature to amend 

section 627.739(2) in 2016, the legislature declined to do so. See, Senate Bill 1036 

(2016); House Bill 659 (2016).   
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 The 2003 amendment to section 627.739(2) distinguishes between the 

“expenses and losses described in s. 627.736” and the “total benefits described in s. 

627.736(1).” Section 627.736(1)(a) refers to “reasonable expenses” for medical 

services rendered to the insured, and refers to “benefits” as amounts for which an 

insurer is liable for payment under PIP coverage. See also U.S. Sec. Ins. Co. v. Silva, 

693 So. 2d 593, 596 (Fla. 3d DCA 1997) (“the word ‘benefits’ as used in the statute 

... means payments, and not medical treatment”).  

 When section 627.739(2) was amended in 2003 and before section 627.736 

was amended in 2008, the reimbursement of PIP benefits was only determined 

pursuant to the fact-dependent method of section 627.736(5)(a). In 2008, the 

legislature added the schedule of maximum charges as a second alternative method 

for determining reimbursement. Thus, since 2008, the PIP statute has provided for 

two separate, distinct, and mutually exclusive methods to calculate an insurer’s 

liability for the payment of PIP benefits. The first method is the default method and 

applies to both insureds and insurers, but the second method only applies to the 

insurer’s “reimbursement” of PIP benefits and does not apply to any charges the 

insurer is not responsible for paying.  

K. The Standard Jury Instructions are irrelevant to a 

determination of what expenses and losses are covered by the 

PIP deductible.  

 

Progressive argues that the Florida Standard Jury Instructions support the 
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conclusion that a deductible can only be applied after a charge is reduced to a 

reasonable amount (IB 20-21). Progressive has never raised this argument before, 

and it is not preserved for appeal. As such, this Court cannot consider this argument 

for the first time. See, e.g., Franqui v. State, 965 So. 2d 22 (Fla. 2007). 

Progressive’s argument is also without merit. Standard Jury Instruction 413.4 

does not address the issue in this case, which is whether the reimbursement 

limitations found in section 627.736(5)(a)1 are applicable to expenses that the 

insurer is not required to pay. Again, the issue in this case has never been whether 

the Hospital’s expenses must be reasonable before the deductible is applied. If 

anything, Standard Jury Instruction 413.4 amplifies the glaring distinction between 

“expenses” and “benefits” in section 627.739(2) and 627.736. A provider’s “charge” 

is the “expense” referenced in section 627.739(2).  

Standard Jury Instruction 413.4 was first enacted in 2007, before the 

legislature added section 627.736(5)(a)2 in 2008 and was referred to then as MI 13. 

In re: Standard Jury Instructions in Civil Cases (No. 06-02), 966 So. 2d 940 (Fla. 

2007). In 2010, Standard Jury Instruction MI 13 was renumbered as 413.4. In re 

Standard Jury Instructions in Civil Cases -- Rep. No. 09-01 (Reorganization of the 

Civil Jury Instructions), 35 So. 3d 666, 771 (Fla. 2010). The 2010 amendment to 

Standard Jury Instruction MI 13 was done after the legislature added former section 

627.736(5)(a)2 in 2008 (which is now 627.736(5)(a)1). There is no reference in 
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Standard Jury Instruction 413.4, nor in the notes to the instruction, of the optional 

fee schedule reimbursement limitations.  

 The Notes to Instruction 413.4 go on to explain that, “[i]t is anticipated that the 

judge will adjust this award in entering judgment to account for…the effect of the 

80% limitation in F.S. 627.736(1)(a).” This adjusted amount is the “benefits” 

described in section 627.739(2). 

 In sum, Standard Jury Instruction 413.4 is outdated and does not support the 

Fourth District’s opinion, but it actually explains why the Fourth District’s opinion 

is in direct conflict with the plain language of sections 627.739(2) and 627.736. 

L. Progressive’s argument defies basic arithmetic. 

 

 Progressive concludes its brief by arguing that the Fourth District’s 

interpretation of section 627.739(2) favors the insured while the Fifth District’s 

interpretation does not (IB 27). Not true. Progressive’s analysis and computations 

are focused strictly on what benefits it must pay while turning a blind eye to the 

impact of its fuzzy math on its insureds.  

 The following calculations illustrate the total expenses that the insured would 

be responsible for paying and the total benefits that Progressive would be obligated 

to pay based on the Fifth District’s and the Fourth District’s conflicting 

interpretations of section 627.739(2). The only interpretation that benefits the 

insured is laid out by the Fifth District and by Judge Gross in his dissent in Gogan.  
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1. Math based on Fifth District’s interpretation.  

 

 The Fifth District held that the legislature never “intended the statutory 

reimbursement limitations to be applied to expenses and losses that fall within the 

insured’s deductible, which the insured alone is obligated to pay, and which are not 

recoverable as benefits under the policy.” Parent, 236 So. 3d at 1191. The following 

calculation illustrates what expenses the insured is responsible for and what benefits 

the insurer is responsible for based on this interpretation.  

$2,781.00  (Hospital’s usual and customary charge). 

-$1,000.00 (Deductible that the insured is responsible to pay).21  

$1,781.00   

x     .75       (The reimbursement limitation set forth in 627.736(5)(a)1.b.).22 

$1,335.75  (Insured is not responsible for the 25% reduction because section  

627.736(5)(a)4 states that so long as the reimbursement limitations are  

applied to benefits actually paid, the Hospital may not balance bill the  

insured). 

$1,335.75 

x     .20  (Copay that the insured is responsible to pay. § 627.736(1)(a))  

 $267.15  (Progressive is responsible for $1,068.60 which is the 80%) 

 

$1,267.15  (The total amount that the insured is responsible to pay, which includes 

the deductible and 20% co-pay). 

 

So, out of a $2,781.00 bill, the Fifth District’s decision results in the insured only 

                                                 
21 The deductible is now satisfied and benefits under the policy are now payable 

which means Progressive can now utilize the reimbursement limitations found in 

section 627.736(5)(a)1, and the insured’s responsibility is capped at 20% of that 

reimbursement limitation pursuant to section 627.736(5)(a)4. 
22 This subsection of the schedule of maximum charges states the insurer may limit 

reimbursement to 80% of 75% the Hospital’s usual and customary charges for 

emergency services and care. § 627.736(5)(a)1.b., Fla. Stat. 



45 

 

owing $1,267.15 ($1,000 deductible plus $267.15 copay), and Progressive owing 

$1,068.60. In total, the Hospital is only entitled to recover $2,335.75 from both the 

insured and Progressive.  

2. Math based on Fourth District’s interpretation.  

 

 The Fourth District held that an insurer is entitled to apply the permissive 

reimbursement limitations set forth in section 627.736(5)(a)1 to expenses that the 

insurer has no obligation to pay. Based on this interpretation, the following illustrates 

what expenses the insurer is responsible for and what benefits the insurer is required 

to pay.  

$2,781.00  (Hospital’s usual and customary charge). 

 -$695.25 (The 25% reimbursement limitation set forth in 627.736(5)(a)1.b).    

$2,085.75 (The insured is responsible for the difference between the billed amount 

and the (5)(a)1.b reduction taken by Progressive, section 

627.736(5)(a)4 prohibits balance billing to the insured for the portion 

of the bill paid by Progressive). 

- $1,000.00 (The deductible the insured is required to pay). 

 $1,085.75   

 x     .80  (see, §§ 627.736(1)(a) and (5)(a)1) 

  $ 868.60  (Benefits owed by Progressive to the Hospital). 

 

$1,000.00 (the deductible that the insured is required to pay)  

+ $695.25 (the difference between the billed amount and the 25% reduction 

pursuant to 627.736(5)(a)1.b.) 

+ $217.15 (20% co-pay that the insured is responsible to pay) 

 $1,912.40 (The balance that the insured is responsible to pay which includes the  

deductible, the difference between the billed amount and the 25% 

(5)(a)1.b reduction applied to expenses that Progressive is not required 

to pay, and the 20% co-pay). 

 

So, out of a $2,781.00 bill, the Fourth District’s interpretation leaves the insured 
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owing $1,912.40 in expenses, Progressive owing $868.60 in benefits. In total, the 

Hospital would be entitled to $2,781.00.  

 The Fourth District ignores and attempts to avoid the intended effect of section 

627.736(5)(a)4, which is to inform insurers like Progressive that permissive 

reimbursement limitations found in section 627.736(5)(a)1 are not applicable to 

expenses that the insurer has no obligation to pay.  

 Contrary to Progressive’s conclusion, the Fourth District’s opinion does not 

favor the insured. The cumulative effect of the Fourth District’s opinion is that 

medical providers are entitled to more money than they would be under the Fifth 

District’s opinion, the insured is responsible for a greater portion of what the medical 

provider is owed while the insurer is responsible for less. It is difficult to see how 

this favors the insured. It is easy to see how this favors Progressive and the insurance 

industry. 

 Moreover, the inconvenient truth is that the insurance industry has repeatedly 

lobbied the legislature to adopt most of the language that currently appears in the 

no-fault statutes. To be certain, their lobbying efforts have never been directed at 

promoting the best interest of the insureds but have always been directed at 

increasing their own profits. So, if the plain language of those statutes do not benefit 

the insureds, the insurance industry has itself to blame for that situation. This Court 

should not wipe the insurance industry’s crocodile tears by deviating from the plain 
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language of the statutes. Instead, the insurance industry's remedy, if any, lies in the 

legislature. 

 The impact of the Fourth District’s opinion, which Progressive urges this 

Court to follow, is the creation of a de facto deductible that exceeds the agreed-upon 

amount. If Progressive’s argument is adopted, the Insured Patient is exposed to 

liability for more than the $1,000 to which he agreed to pay. As the assignee of the 

Insured Patient’s PIP benefits, the Hospital merely wants to apply section 627.739(2) 

as it is plainly written, and for Progressive to pay the full amount of PIP benefits 

required by law. 

M. The Second District’s recent decision in State Farm Mut. Auto. 

Ins. Co. v. MRI Associates of Tampa, Inc. results in further 

complications. 

 

 While this appeal was pending, the Second District entered a new decision 

that results in further complications here. See, State Farm Mut. Auto. Ins. Co. v. MRI 

Associates of Tampa, Inc., --- So. 3d ----, 2018 WL 2271147 (Fla. 2d DCA May 18, 

2018) (motion for rehearing pending). According to the Second District’s new 

decision, as a result of the 2012 amendments “there are no longer two mutually 

exclusive methodologies for calculating the reimbursement payment owed by the 

insurer.” Id. at *10. The ultimate ramifications of the Second District’s decision are: 

(1) a PIP insurer is no longer required to select only one of the two methods for 

calculating PIP reimbursements, (2) a PIP insurer can combine the two methods 
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together, (3) a PIP insurer can pay more than the fee schedule amount whenever it 

wants to, (4) a PIP insurer can pay precisely the fee schedule amount whenever it 

wants to, and (5) a PIP insurer can pay less than the fee schedule amount whenever 

it wants to.  

 When the Second District’s decision is read in conjunction with the Fourth 

District’s decision, there is no way for an insured patient or his health care provider 

to predict how much of the medical bill must be applied to the PIP deductible, how 

much the PIP insurer must pay the health care provider, how much the insured 

patient must pay, and whether the health care provider can balance-bill the patient 

for charges that the PIP insurer declines to pay.  

 Contrary to the Fourth District’s conclusion in Care Wellness that the fee 

schedule method set forth in section 627.736(5)(a)1-5 applies in every situation, and 

contrary to the Second District’s conclusion that either or both the fact-dependent 

method of (5)(a) and the fee schedule method of (5)(a)1-5 can be applied to any 

medical bill, this Court’s decisions in Virtual Imaging and Orthopedic Specialists, 

and the Fifth District’s decision in Parent below contemplate that the two methods 

are (and must remain) separate, distinct, and mutually exclusive and applicable is 

different situations.23 See also, Green; Northwest Center. 

                                                 
23 Justice Canady’s dissenting opinion in Virtual Imaging acknowledges that the 

majority’s decision rests on the premise that the PIP statute establishes two 

“mutually exclusive payment methodologies.” Virtual Imaging, 141 So. 3d at 160 
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 When section 627.739(2) was amended in 2003, only one of those two 

methods existed (the fact-dependent method of (5)(a)) and that is the only method 

that can be applied to the provision of section 627.739(2) which states the deductible 

“must be applied to 100 percent of the expenses and losses described in s. 627.736.” 

The second alternative method of section 627.736(5)(a)1-5, as adopted in 2008 and 

amended in 2012, can be relied upon by “the insurer” (and only the insurer) to “limit 

reimbursement” of PIP benefits, but only if the insurer clearly elects that second 

method in its insurance policy and provides “a notice” to the insured. Virtual 

Imaging; Orthopedic Specialists; § 627.736(5)(a)5. That second method has no 

application or relevance to the PIP deductible. See, § 627.736(5)(a)1 and 4.  

 The interpretation given by the Fifth District in Parent is not only based on 

the plain language of sections 627.739(2) and 627.736, but it ensures uniform 

application of PIP deductibles all across the state. With the issues plaguing the 

appellate courts across this State regarding fee schedule elections, the insureds and 

medical providers should definitely know what is to be applied to a PIP deductible.   

II. THE ARGUMENTS RAISED BY AMICI PIFF AND PIC 

ARE WITHOUT MERIT. 

 

The amicus brief filed by PIFF and PIC parrots almost verbatim Progressive’s 

                                                 

(Canady, J., dissenting). The Fourth District agrees. See, Green, 225 So. 3d at 230 

(PIP insurer can only choose “one of two methods”); Northwest Center, 214 So. 3d 

at 680 (same). 
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initial brief. This amicus brief raises nothing that has not been addressed by 

Progressive’s initial brief.  

It is, however, worth addressing briefly Point I of PIFF’s and PIC’s amicus 

brief. It is vitally important to understand that Point I of PIFF’s and PIC’s amicus 

brief is based on the erroneous pretense that the Fifth District completely disregarded 

the requirement that medical expenses under PIP must be reasonable (Br. of Amicus 

Curiae PIFF/PIC (May 21, 2018), at 5).  

Reasonableness of the Hospital’s medical expense was not at the forefront of 

the discussion in Parent because, as the Court noted,  

[t]he reasonableness of the medical bills for services rendered to Parent 

in the instant case is not an issue raised by any party in these 

proceedings. Indeed, Progressive stated in its petition for writ of 

certiorari that “the point of contention in this case is whether the 

deductible applies to a charge before the charge is limited by the 75% 

payment limitation provided by Florida Statute § 627.736(5)(a)1.b, or 

after the charge is limited by the 75% payment limitation.” 

 

Parent, 236 So. 3d at 1190. In Parent, Progressive never contended that the 

Hospital’s medical expense was unreasonable even before application of the section 

627.736(5)(a)1 reimbursement limitations. Id. Indeed, Progressive’s Explanation of 

Benefits form assumes that the Hospital charged its usual and customary prices (R 

500-01), which is undisputed. As such the Fifth District was concerned primarily 

with whether the section 627.736(5)(a)1 reimbursement limitations could be applied 

to expenses that Progressive was not required to pay. This eviscerates PIFF’s and 
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PIC’s “reasonableness” argument, which Progressive did not preserve for appeal.  

Despite Progressive’s concession in the lower court that the Hospital’s 

expense was reasonable as submitted, the Fifth District still spent considerable time 

both confirming that medical expenses, even those expenses that are applied to a PIP 

deductible, must be reasonable, and explaining the various statutory penalties, 

including criminal sanctions, for medical providers who choose to violate the PIP 

statute’s requirement to submit reasonable expenses. Parent, 236 So. 3d at 1190-92. 

Does this truly sound like a court that has disregarded the PIP statute’s requirement 

that medical expenses be reasonable?  

Point I of PIFF’s and PIC’s brief is also based on the erroneous pretense that 

all medical expenses are unreasonable unless they are reduced pursuant to the 

reimbursement limitations found in section 627.736(5)(a)1 (Br. of Amicus Curiae 

PIFF/PIC (May 21, 2018), at 5). This is a natural effect of the Care Wellness 

decision, which is wrong.  

In Care Wellness, there was a stipulation that the insurance policy contained 

sufficient notice that the insurers would limit the payment of benefits pursuant to 

reimbursement limitations found in section 627.736(5)(a)1. Care Wellness, 240 So. 

3d at 25-26. Despite acknowledging that there are two methods of determining 

reimbursements, the Fourth District concluded that any amount in excess of the 

section 627.736(5)(a)1 reimbursement limitations is per se unreasonable. Id. at 29-



52 

 

31 (“The legislature established what is reasonable through the adoption of 

predetermined fee schedule limitations.”). That is simply not accurate. What the case 

law says is that payment by an insurer in accordance with section 627.736(5)(a) or 

section 627.36(5)(a)1-5 satisfies the statutory mandate to pay reasonable expenses, 

not that a medical provider’s usual and customary charge is per se unreasonable if 

the insurer has elected to limit reimbursement pursuant to section 627.736(5)(a)1. 

There are clearly two payment methods, and the Fourth District’s conclusion and 

PIFF and PIC’s reliance on that conclusion in direct conflict with section 

627.736(5)(a)4.  

 The arguments raised by PIFF and PIC are based on a mischaracterization of 

the Parent decision, binding case law, and the plain language of the controlling 

statutes. As such, these arguments should be disregarded. 

III. THE ARGUMENTS RAISED BY AMICUS INSTITUTE 

ARE IRRELEVANT TO THE STATUTORY 

INTERPRETATION OF SECTIONS 627.739(2) AND 

627.736. 

 

The arguments set forth by the Institute in its amicus brief are nothing more 

than mere policy arguments. While these arguments attempt to address the legal 

effect of the Fifth District’s interpretation of sections 627.739(2) and 627.736, as 

well as what the legislature allegedly must have meant, there is nothing in their 

amicus brief to assist this Court with the certified legal question before it.  

Policy arguments are not a valid consideration for this Court in the face of the 
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plain and unambiguous statutory language. If policy arguments were a relevant 

factor, this Court would most certainly have issued very different opinions in Arnone 

and Govan. Instead this Court reasoned: 

While we may disagree with the legislative policy underlying the 

statute, we have no authority to change the clear intent and purpose of 

a statute that is not vague and ambiguous. Complaints about this policy 

should be addressed to the legislature. 

 

Govan, 521 So. 2d at 1088. See also, Nichols v. State Farm Mut., 851 So. 2d 742, 

745 (Fla. 5th DCA 2003) (“Although thoughtful policy arguments have been raised 

and cogently argued by Insured and The Academy of Florida Trial Lawyers, who 

appeared as amicus curiae, we believe these arguments are more appropriately 

addressed to the Legislature. The disposition of this case turns not on what we think 

is the preferred policy but on what the Legislature has clearly and unambiguously 

stated.”). 

It should be noted that not only does the Institute not provide any substantive 

argument, but it also provided over 500 pages of documents in its Appendices that 

are not record evidence in this case. The axiom that an appellate court may not 

consider matters outside of the record “is so elemental that there is no excuse for any 

attorney to attempt to bring such matters before the court.” Altchiler v. State, Dept. 

of Prof. Reg., 442 So. 2d 349 (Fla. 1st DCA 1983). As such, this Court should 

disregard the documents filed by the Institute in support of its brief.  

 Despite the vigor with which the insurers object to the legal effect of the 
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Parent decision, it does not matter. In 2016, the legislature considered an 

amendment to section 627.739(2) which would have codified the insurers’ 

arguments, but the legislature chose to leave section 627.739(2) alone. This Court 

cannot now enact the 2016 amendments which the legislature declined to enact.  

IV. THE ISSUES PRESENTED BY AMICI GEICO ARE 

ISSUES THAT INSURERS HAVE SUCCESSFULLY 

MANAGED SINCE THE BEGINNING OF PIP.  

 

Geico confuses the PIP insurer’s obligation to comply with the “reasonable 

medical expense coverage mandate” of section 627.736(1)(a), with the insured’s 

obligation to apply the deductible to “100 percent of the expenses and losses 

described in s. 627.736” as required by section 627.739(2) and tries to conflate these 

two different concepts. The “reasonable medical expenses coverage mandate” is 

discussed in Virtual Imaging and Orthopedic Specialists, and it refers to the 

provision in section 627.736(1)(a) which states that “An insurance policy ... must 

provide personal injury protection ... to a limit of $10,000 ... as follows ... Eighty 

percent of all reasonable expenses for medically necessary medical ... services ....” 

That is a requirement imposed on the insurance policy and the PIP insurer who issues 

that policy. However, when the insured has agreed to pay a deductible, section 

627.739(2) states that the $10,000 in PIP coverage is not implicated until “[a]fter the 

deductible is met....” 

The hypothetical examples listed in Geico’s amicus brief are not supported by 
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the record on appeal or applicable Florida law (Br. of Amicus Curiae Geico (May 

21, 2018), at 5). This case does not involve a “video fluoroscopy (CPT Code 76120)” 

(a.k.a. thermograms) or the “Worker’s Compensation Fee Schedule.” Amici are not 

permitted to raise new issues. Reichmann v. State, 966 So.2d 298, n.8 (Fla. 2007). 

Moreover, during 1989 through 2007, the PIP statute expressly stated that “charges 

for ... thermograms shall not exceed the maximum reimbursement allowance for 

such procedures as set forth in the applicable fee schedule established pursuant to s. 

440.13.” See, § 627.736(5), Fla. Stat. (1989-1997); § 627.736(5)(a), Fla. Stat. (1998-

2000) and § 627.736(5)(b)2, Fla. Stat. (2001-2007). In other words, the maximum 

lawful price that a health care provider was allowed to “charge” a PIP insured during 

that time period was the amount set forth in the Worker’s Compensation Fee 

Schedule. Later, in 2001, the legislature placed a statutory cap on the maximum price 

that “may be charged” to a PIP insured for nerve conduction testing and magnetic 

resonance imaging (“MRI”) services. See, § 627.736(5)(b)3, 4 and 5, Fla. Stat. 

(2001-2007) (emph added). These maximum lawful prices were in effect through 

2007. 

To be certain, Geico’s amicus brief has carefully cherry-picked inappropriate 

and misleading hypotheticals. During these specific time periods, the legislature had 

imposed a statutory maximum price that could be lawfully imposed by a health care 

provider on a PIP insured for thermography, nerve conduction, and MRI services. 
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For those types of services, it would be unlawful to impose a higher price against the 

insured’s deductible. However, during 1977 through 2007, all other types of medical 

services were governed by the fact-dependent method of section 627.736(5) (or 

(5)(a), depending on the year). Since 2003, section 627.739(2) requires “100 

percent” of the charges for those other types of medical expenses to be applied to 

the deductible. Then, in 2008, the legislature eliminated the maximum lawful price 

restrictions for thermography, nerve conduction, and MRI services. Thus, since 

2008, all medical services covered by PIP24 have been governed by the same two 

benefit calculation methods currently set forth in section 627.736(5)(a) (i.e., the fact-

dependent method), and section 627.736(5)(a)1-5 (i.e., the fee schedule method). 

Notably, section 627.736(5)(a)4 and Progressive’s own Explanation of Benefits 

form (R 500-01) confirm that the fee schedule method does not apply to deductibles 

or other amounts that are not payable by the insurance company. 

Geico further misplaces its arguments about Progressive Select Ins. Co. v. 

David A. Blum, M.D., P.A., a.a.o. Vanessa Moreno, 238 So.3d 852 (Fla. 4th DCA 

2018) (Br. of Amicus Curiae Geico (May 21, 2018), at 8-11). None of the facts 

described in Geico’s brief are mentioned in the Moreno decision. So, not only are 

                                                 
24 In 2012, the Legislature excluded massage therapy and acupuncture services from 

the type of medical services covered by PIP. § 627.736(1)(a)5, Fla. Stat. (2012-

2018). So, since 2012, massage therapy and acupuncture services cannot be applied 

to PIP coverage, and the insured patient must self-insure for those types of medical 

services and pay 100% of the expenses incurred. 
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these factual matters outside the scope of this record, but they are also outside of the 

four corners of the Moreno decision itself. Geico’s suggestion that there are “40,320 

permutations” of placing medical bills in a particular order is not mentioned in the 

Moreno decision, and is contrary to the applicable law. (Br. of Amicus Curiae Geico 

(May 21, 2018), at 9). Medical bills must be applied to PIP coverage on a first-come, 

first-served basis. See, Progressive Am. Ins. Co. v. Stand-Up MRI of Orlando, 990 

So. 2d 3, 6 (Fla. 5th DCA 2008). That means there is really only one permutation, 

and that is an issue that could or should have been presented to the trial court in 

Moreno, not for the first time in a non-party’s amicus brief in this case. 

Next, Geico cites to trial court orders issued in Central Fla. Med. & 

Chiropractic Center, Inc., a.a.o. Raquel Martinez v. Geico Gen. Ins. Co., Case No. 

2017-SC-035859-COCI (Fla. Volusia Cty. Ct. April 10, 2018), Affinity Healthcare 

Center at Waterford Lakes, PL a.a.o. Ernst Pereira v. Geico Indem. Co., Case No. 

2017-SC-012824-O (Fla. Orange Cty. Ct. March 12, 2018), and V&T Investment 

Partners, LLC d/b/a Medview Imaging a.a.o. Carlos Berrios v. Geico Indem. Co., 

Case No. 2016-SC-017356-O (Fla. Orange Cty. Ct. April 30, 2018) (Br. of Amicus 

Curiae Geico (May 21, 2018), at 12-16). Like the Institute’s Appendix, Geico’s 

Appendix 1 and 5 include copies of evidence filed in the cases cited above, which 

are clearly outside of the record on appeal in this case and thus highly improper. 

Altchiler. Moreover, the trial court orders issued in those three cases do not include 
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any of the facts described in Geico’s amicus brief. Altchiler v. State, Dept. of Prof. 

Reg., 442 So. 2d 349 (Fla. 1st DCA 1983). Simply stated, Geico is attempting to 

“punch below the belt,” but with all its flailing, has not landed a punch. 

Geico’s suggestion that the Fifth District’s decision below results in an 

“unworkable” situation is misplaced. (Br. of Amicus Curiae Geico (May 21, 2018), 

at 3-17). Geico ignores that this so-called “unworkable” situation was in place and 

functioning perfectly--without a single published decision--during 2003 through 

2007. Geico ignores that many PIP insurers (unlike Geico, Progressive and State 

Farm) faithfully comply with this so-called “unworkable” situation without any 

dispute. Geico ignores that this so-called “unworkable” situation functions perfectly 

for all medical expenses incurred by the insured after the $10,000 of PIP benefits 

have been exhausted. The issues presented by Geico’s amicus brief have never been 

a problem when they concern an insurer’s limit of liability, but they magically 

become difficult and unworkable when they alter the point at which those same 

insurers become obligated to reimburse benefits.  

In any event, if Geico finds it “unworkable” to comply with the law, Geico 

has the same remedy as all other persons who want to change a law with which they 

do not agree. That is, Geico and “big insurance” should lobby the legislature more 

forcefully to adopt the amendments that were proposed in Senate Bill 1036 (2016) 

and House Bill 659 (2016). In the meantime, Progressive, Geico, and State Farm 
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must comply with the existing statutory language, stop taking the law into their own 

hands, and stop lining their pockets with unlawful windfall profits to the detriment 

of their insureds and Florida health care providers who provide necessary medical 

treatment to PIP insureds with the good faith expectation of being paid in accordance 

with the requirements of law. 

CONCLUSION 

 Progressive and its amici have failed to identify any statutory language that 

would allow the PIP deductible to be reduced by the fee schedules. The Fifth 

District’s opinion in Parent follows the plain language of sections 627.739(2), 

627.736(5)(a)1, and 627.736(5)(a)4, and protects insureds from additional liability 

resulting from PIP insurers giving themselves unlawful discounts and foisting their 

liability back to the insureds. The same cannot be said for the Fourth District’s 

opinion in Care Wellness. Judge Gross’s dissent in Gogan and Care Wellness sums 

it up best: 

[T]he plain language of the Deductible Statute negates the insurer’s 

argument. Section 627.739(2) mandates that the deductible “must be 

applied to 100 percent” of the insured’s expenses and losses. 100 

percent means, well, 100 percent. All. Everything. Total. It does not 

mean 80% of “200 percent of the applicable Medicare Part B fee 

schedule,” which is a reimbursement limitation. 

 

Gogan, 238 So. 3d at 937-43.  

 The plain language of sections 627.739(2) and 627.736 require this Court to 

answer the certified question by holding that the fee schedules of section 
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627.736(5)(a)1 do not apply to the PIP deductible. This Court should approve the 

Fifth District’s decision in Parent and disapprove the Fourth District’s opinion in 

Care Wellness and the Second District’s opinion in MRI Associates, while enforcing 

the plain language of sections 627.739(2) and 627.736(5)(a)1-5, as required by this 

Court’s prior decisions in Govan, Arnone, Virtual Imaging, and Orthopedic 

Specialists. Otherwise, there is no way for an insured patient or his health care 

provider to predict how much of the medical bill must be applied to the PIP 

deductible, how much the PIP insurer must pay the health care provider, how much 

the insured patient must pay, and whether the health care provider can balance-bill 

the patient for charges that the PIP insurer declines to pay.  
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