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I.      PREFACE 

 Petitioner Progressive Select Insurance Company, is called “Progressive” 

and Respondent, Florida Hospital Medical Center, Inc., as assignee of Jonathan 

Parent, is called “FHMC.”  References to the Initial Brief appear as “IB” and 

references to the Answer Brief appear as “AB.” 

 The decision on review is Progressive Select Ins. Co. v. Fla. Hosp. Med. 

Ctr., Inc., 236 So. 3d 1183 (Fla. 5th DCA 2008), rev. granted, No. SC18-0278 

(Fla. Mar. 20, 2018) [the “Opinion”]. The question as posed by the Fifth District 

concerns the interaction of two statutory sections of the Florida No-Fault Personal 

Injury Protection [“PIP”] Statute, §§ 627.736 [“PIP Benefits Section”] and 

627.739 [“PIP Deductible Section”].  

 After the Court accepted jurisdiction in this case the Fourth District issued 

its opinion in State Farm Mut. Auto. Ins. Co. v. Care Wellness Ctr., LLC, 240 So. 

3d 22 (Fla. 4th DCA 2018), rev. stayed, No. SC18-0429 (Fla. Mar. 23, 2018) 

[“Care Wellness”] certifying conflict with the Fifth District. 

II.      ARGUMENT 

 A. The Fourth District’s Method Protects the Interests of the 
Insured. 
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 FHMC’s proposed method as outlined by the Fifth District is not only 

contrary to the plain language of Fla. Stat. §§ 627.736 and 627.739, but its 

application in practice would defeat the very purpose of the statutory scheme 

which is to increase the amount of PIP benefits available to insureds. As 

established below, FHMC’s proposed method permits medical providers to bill 

excessive amounts, forces insureds to satisfy deductibles based upon unreasonable 

charges, increases insured’s co-pay and decreases the insureds’ available PIP 

benefits.1 Thus, FHMC’s method is adverse to the insured’s interests. 

 FHMC sued Progressive under an assignment of benefits. See Dove v. 

McCormick, 698 So. 2d 585, 589 (Fla. 5th DCA 1997) (“On the subject of 

assignments, the common law ‘speaks in a loud and consistent voice: An assignee 

stands in the shoes of his assignor.’”). However, the position FHMC has taken 

throughout these proceedings directly conflicts with the interests of the insured. 

While FHMC feigns concern for the insured and paints the image of the insurance 

industry as a predator, reality paints a different picture – it is Progressive who 

represents the interests of the insured.  

 FHMC claims the insured has the ability to challenge the reasonableness of 

any bill within the elected deductible. AB at 26-27. FHMC argues that the insured 

                                                 
1  The calculations establishing the increased co-pay exposure of $50.00 and 



 3 

can dispute charges under Fla. Stat. § 627.736(5)(b)1. as “false or misleading,” a 

situation exposing providers to “criminal and civil penalties.” AB at 26-27. This 

argument ignores the reality of a consumer’s understanding of health care costs 

and the complexity of medical billing. While FHMC contends that the insured may 

challenge the billed amounts in Florida courts, this assumes that the insured is 

even aware of this fact or how to assert her rights.   

Medical billing is incredibly complex, even for those working in the 

medical and insurance industries. Indeed, the complexity of medical billing and a 

patient’s ability to understand, much less challenge the amount of a bill, is well 

known. In reality, any insured contesting the reasonableness of a bill will be met 

with a confusing morass of forms and codes, an inability to obtain legal counsel or 

expert guidance, and exposure to debt collection and credit impairment. See e.g. 

Elisabeth Rosenthal, Those Indecipherable Medical Bills? They’re One Reason 

Health Care Costs So Much, THE NEW YORK TIMES MAGAZINE (March 29, 2017).2  

In order for the insured to protect her rights, the insured would likely have 

to obtain an attorney, sue the provider and spend potentially years litigating to 

recover an amount in excess of what the insured could establish was the 

                                                                                                                                                             
decreased benefits in the amount of $200.00 is graphically displayed at section E. 
2https://www.nytimes.com/2017/03/29/magazine/those-indecipherable-medical-bil
ls-theyre-one-reason-health-care-costs-so-much.html. 

https://www.nytimes.com/2017/03/29/magazine/those-indecipherable-medical-bills-theyre-one-reason-health-care-costs-so-much.html
https://www.nytimes.com/2017/03/29/magazine/those-indecipherable-medical-bills-theyre-one-reason-health-care-costs-so-much.html
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reasonable charge.  This places an unreasonable burden on the insured.  While 

the provider, and more importantly, the provider’s attorney, benefit from the fee 

provision of § 627.428 permitting attorneys’ fees upon recovery, an insured’s 

action against a provider for unreasonable or fraudulent billing has no such fee 

provision. This potentially impairs an insured’s access to counsel and to the court. 

Any amounts recovered may limit the ability to obtain counsel on a contingency 

basis. Without a fee provision corresponding to §§ 627.428 and 627.736(8), few 

attorneys, if any, would be willing to take on the hospitals and providers in court. 

To support, as both the FHMC and the amici do, an anti-consumer deductible 

methodology on the basis that the insured can litigate unreasonable charges 

against the provider is absurd and fails to acknowledge reality. Instead, under the 

Fourth District’s method, both the PIP insurer and the insured are protected from 

unreasonable charges, as only reasonable charges would be applied to the 

deductible.   

Just as important, FHMC’s argument undermines the entire purpose of § 

627.736(5)(a)1. a-f to establish a reasonable expense and would, if an insured 

actually pursued her rights, result in even more crowded county courtrooms to 

determine whether a provider billed a reasonable amount.  Once again, the Fourth 

District’s method simply offers more protection to the insured while the only 
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entities that benefit from the provider’s deductible methodology, are the provider 

and the provider’s attorneys. 

 B. Expenses and Losses Applied to the Deductible Must be 
Reasonable. 

 
 At the inception of the Answer Brief, FHMC spends page after page 

avoiding the central issue of how a deductible is to be applied in a PIP case and 

any analysis of the statutory phrase “expenses and losses described in s. 627.736” 

as undertaken by either the Fourth or Fifth district courts. FHMC’s failure to 

adequately address this issue is understandable as the plain language of §§ 

627.736 and 627.739(2) and any objective reading of Care Wellness and the 

Opinion at issue leads to one conclusion: the “expenses and losses described in s. 

627.736” must be reasonable, compensable “expenses” as reduced to an amount 

actually payable under the No-Fault Law and Policy. This conclusion is in stark 

contrast to the conclusion FHMC urges this Court to adopt.  The “expenses and 

losses” cannot be whatever a provider chooses to bill a patient/insured.  Such a 

reading leads to inflated provider charges, without regard to “reasonableness,” 

designed to immediately satisfy a deductible permitting quick access to the 

$10,000 benefit limit and exposing the patient/insured to increased out of pocket 

expense.
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 The cornerstone of the No-Fault Law is, and has always been, 

reasonableness. Section 627.736’s repeated use of the term “expenses,” directly or 

indirectly, requires that “expenses” be “reasonable.” See, e.g., § 627.736(1)(a) 

(“[m]edical benefits” are “[e]ighty percent of all reasonable expenses for 

medically necessary ... services.”); (1)(b) (“[d]isability benefits” are “[s]ixty 

percent of any loss of gross income and loss of earning capacity ... plus all 

expenses reasonably incurred ...”); (4) (“[b]enefits due from an insurer under 

ss.627.730-627.7405 are primary ... and are due and payable as loss accrues upon 

receipt of reasonable proof of such loss and the amount of expenses and loss 

incurred which are covered by the policy under ss.627.730-627.7405.”); (6)(b) 

(“[e]very ... hospital ... providing ... services ... shall, if requested by an insurer ... 

furnish a written report of the ... costs of such treatment of the injured person and 

why the items identified by the insurer were reasonable in amount ... and 

identifying which portion of the expenses for such treatment or services ...”).   

 Each statutory link between the terms “reasonable” and “expenses” reflects 

this Court’s recognition of the PIP “basic coverage mandate” where a payment 

obligation for medical benefits exists only for “eighty percent of all reasonable 

expenses.”  See Allstate Ins. Co. v. Orthopedic Specialists, 212 So.3d 973, 976 

(Fla. 2017) [“Orthopedic Specialists”] (holding that the PIP statute basic coverage 
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mandate requires an insurer to reimburse eighty percent of reasonable expenses for 

medical expenses for medically necessary services); see also Allstate Ins. Co. v. 

Holy Cross Hosp., Inc., 961 So.2d 328, 332 (Fla. 2007) (holding that payment of 

medical expenses at reduced rates pursuant to reduced preferred provider rates 

does not violate the coverage requirement of “subsection (1)(a) so long as the 

insurer pays eighty percent of all reasonable expenses.”). Both Orthopedic 

Specialists and Holy Cross establish that “reasonable expense” does not mean any 

“amount charged” by a provider and in fact represents that a reduced amount from 

the gross charge is the covered, “reasonable” amount.  

It can only be, as the Fourth District found, that the “expenses” referenced 

in the PIP Deductible Section are covered, pre-determined reasonable expenses 

under the PIP Benefits Section’s fee schedule limit on reimbursement based on the 

schedule of maximum charges.  Any other reading promotes initial inflated 

overbilling to the detriment of the patient/insured. FHMC paints the insurance 

industry with a broad brush. However, it’s the providers who have the first 

opportunity to act in self-interest and to the detriment of the insured, not PIP 

insurers. Under FHMC’s proposed reading of § 627.739(2), a provider is 

encouraged, without regard to reasonableness, to bill a gross amount necessary to 
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meet the deductible. This incentive serves only to benefit the provider and increase 

the patient’s out-of-pocket costs. 

FHMC also implies that its billed charges are always inherently reasonable 

when submitted to PIP insurers. This ignores reality and the very reason for the 

addition of § 627.736(5)(a)1. a-f.  Providers’ history of failing to bill at 

“reasonable” amounts necessitated the implementation of the reimbursement 

limitations in the PIP statute. The Legislature enacted the fee schedules to limit 

reimbursement to a reasonable maximum charge “to reduce costs and eliminate 

litigation regarding what is a “reasonable charge.”  Florida Senate, Bill Analysis 

and Fiscal Impact Statement, CS/SB 40-C, Oct. 4, 2007, p. 18.  See also Geico 

Gen. Ins. Co. v. Virtual Imaging Servs., Inc., 90 So. 3d 321, 333 (Fla. 3d DCA 

2012), approved, 141 So.3d 147 (Fla. 2013) (Salter, J. concurring)(“The 

Legislature amended the PIP statute to include the PIP fee schedule in an effort to 

reduce the fraud and enormous costs associated with PIP litigation.”). The “fraud” 

relates to providers’ excessive billing. The “costs” of litigation arise from lawsuit 

after lawsuit filed on the issue of a “reasonable” amount.  Hospitals, like most 

other providers, are subject to these reimbursement limitations for a reason. To 

argue that the insured should not receive the benefit of the reimbursement 

limitations of the PIP statute and that any billed amount should be considered 
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“reasonable” at the time it is billed to be  applied to the deductible, is absurd and 

clearly contrary to the intent of the Legislature.  

 In spite of this common sense plain language reading of the statute, FHMC 

suggests another reading arguing that Int’l Bankers Ins. Co. v. Arnone, 552 So. 2d 

908 (Fla. 1989), Govan v. Int’l Bankers Ins. Co., 521 So. 2d 1086 (Fla. 1988), and 

unenacted legislation (allegedly supported by non-record insurance industry 

lobbying efforts) support the Fifth District’s conclusion. AB at 32-34. Arnone and 

Govan show only the evolution of PIP law and how the 2003 amendment to the 

PIP Deductible Statute guarantees that, regardless of the amount of the deductible 

selected, there will always be $10,000 in available PIP benefits. There is no 

indication that the 2003 amendment was designed to do anything else but provide 

access to the full $10,000 and, as argued below, FHMC cannot rely on unenacted 

legislation to argue anything else. 

 Finally, FHMC argues that the “insurance industry,” and Progressive, in 

particular, has taken a contrary position on the deductible to the one taken here in 

Mercury Ins. Co. of Fla. v. Emerg. Physicians of Cent., 182 So. 3d 661 (Fla. 5th 

DCA 2015) and Progressive Am. Ins. Co. v. Emerg. Physicians of Cent. Fla., 187 

So. 3d 898 (Fla. 5th DCA 2016), reh'g denied (Mar. 30, 2016), review denied, 

SC16-569, 2017 WL 2210395 (Fla. May 18, 2017). AB at 13-14. Once again, the 
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authorities relied on do not support FHMC’s argument. The Emergency Physicians 

of Central Florida cases solely concluded that  § 627.736(4)(c) provides priority 

to services of emergency physicians requiring PIP insurers to reserve $5,000 of 

$10,000 in PIP benefits for 30 days and that the deductible be applied to that 

reserve. Nowhere within these authorities is there any substantive discussion of 

the calculation of the deductible under the phrase “expenses and losses.” This 

authority is devoid of any substantive discussion of the application of the 

deductible outside the emergency reserve and no discussion on the calculation of 

the deductible as applied to “expenses and losses.” Instead there is only a 

statement on the plain language of the statute that the “expenses and losses” are 

those “described in 627.736,” a statement that supports Progressive’s argument. 

Contrary to FHMC’s representation, the “insurance industry” never advanced a 

contrary interpretation to the Fourth District’s conclusion. 

C. FHMC Erroneously Relies Upon the Legislature’s Failure 
to Enact a Proposed Amendment to Fla. Stat. § 627.739(2).  

 
 Interpreting the PIP Deductible Section, the Fifth District relied in part on 

the Legislature’s failure to enact a proposed amendment to § 627.739(2) in 2016, 

which it speculates, if it had ever been enacted, would have resolved the issue 

presented by this case. FHMC now makes the same error by relying on the 
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unenacted legislation and arguing that the Legislature “declined” to “rewrite 

section 627.739(2) in order to codify the interpretation that Progressive advances,” 

requesting this Court to rely on the purported “rewrite” as proof of a rejection of 

Progressive’s argument. See AB at 17-18, 32-34. This Court should not make the 

leap suggested on failed legislation. 

 Progressive has not and does not request that this Court rewrite the language 

of § 627.739(2), only that it read the clear and plain language of the relevant 

statutory provisions as they exist and as they operate in pari materia. As argued in 

the Initial Brief, this Court is not authorized nor was it invited to interpret statutes 

based upon proposed legislation that the Legislature failed to enact. See IB at 

25-27. Simply put, the legislative failure to act indicates nothing. See Fleeman v. 

Case, 342 So.2d 815, 817 (Fla. 1976) (“We decline to divine legislative intent . . . 

from one attempt to amend . . . the proposed law in one chamber of the 

Legislature.”).  

 However, should this Court at FHMC’s invitation, decide to consider the 

Legislature’s intent in failing to enact a proposed amendment to § 627.739(2), the 

proposed amendment actually supports Progressive's position, not that of FHMC. 

Section 5 of the Florida Senate Bill 1036 (2016) sought to amend § 627.739(2) in 

a manner consistent with Progressive’s position and the Fourth District’s opinion. 
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The Bill Analysis and Fiscal Impact Statement, dated January 25, 2016, explaining 

that the proposed amendment sought: 

to clarify that the PIP deductible applies to expenses and losses covered 
under PIP benefits and coverage. The bill also clarifies that when an insurer 
applies the PIP fee schedule, the amount of expenses and losses applicable 
to the deductible will be limited to 100 percent of the reimbursement under 
the fee schedule.  

 
Florida Senate, Bill Analysis and Fiscal Impact Statement, SB 1036, Jan. 25, 2016, 

p. 5 (emphasis added). The use of the words “clarify,” “covered,” and “coverage” 

indicates that the proposed amendment to § 627.739(2) is consistent with 

Progressive’s position as the proposed amendment clarifies and removes any 

potential ambiguity that “expenses and losses” are only those “covered under the 

PIP benefits and coverage.” That is, the “expenses and losses” must actually be 

reasonable, compensable expenses, not whatever expenses in an amount the 

provider chooses to bill. However, as the current, plain language of the statute is 

already clear and unambiguous, clarification was unnecessary. Either way, the 

failed proposed 2016 amendment should not and does not support FHMC’s 

position but rather that of the Fourth District and Progressive.    

D. FHMC Misreads the Plain Language of Fla. Stat. § 
627.736(5)(a)4.  
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 First, section 627.736(5)(a)4. is irrelevant to the narrow issue presented by 

the Opinion and Care Wellness. It played no role below and plays none here.  

Even if the statute is considered, FHMC and its amici erroneously rely upon 

the language to assert that a medical provider is permitted to balance bill an 

insured for the difference between the total billed amount and the adjusted amount 

based upon the fee schedule of maximum charges. See AB at 19-21, 44-46. 

According to FHMC, “fee schedule limitations do not apply to any charges that 

the insurer is not required to pay.” AB at 19. Ironically, the argument as presented 

only applies to Progressive’s method of calculation and not FHMC’s own.2 Such 

conclusions are contrary to the plain language of the statute and Policy, and 

demonstrates FHMC’s fundamental misunderstanding of the basic principles 

underlying the purpose of PIP.   

 The plain language of Fla. Stat. § 627.736(5)(a)4. states as follows: 

4. If an insurer limits payment as authorized by subparagraph 1., the person 
providing such services, supplies, or care may not bill or attempt to collect 
from the insured any amount in excess of such limits, except for amounts 
that are not covered by the insured’s personal injury protection coverage 
due to the coinsurance amount or maximum policy limits. 

 
Fla. Stat. § 627.736(5)(a)4.  

                                                 
2 Compare FHMC’s calculations within the Answer Brief at 44-45. 
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Of course a “statute’s plain and ordinary meaning must control, unless this 

leads to an unreasonable result or a result clearly contrary to legislative intent.” 

State v. Burris, 875 So. 2d 408, 410 (Fla. 2002). If a statute is unambiguous, a 

court “will not expand [its] analysis and look beyond the statute’s plain language 

or resort to rules of statutory construction.” State v. Lacayo, 8 So.3d 385, 387 (Fla. 

3d DCA 2009) (citations omitted). Finally, “courts should avoid readings that 

would render part of a statute meaningless” as the Legislature does not intend “to 

enact purposeless and therefore useless, legislation.” Unruh v. State, 669 So. 2d 

242, 245 (Fla. 1996). 

 The plain language of § 627.736(5)(a)4. is clear: if an insurer limits 

payment as authorized by § 627.736(5)(a)1. (the fee schedule of maximum 

charges), a medical provider is not permitted to balance bill an insured any amount 

in excess of that limitation. The statute explicitly contradicts FHMC’s assertion 

that it can bill an insured for the difference between its total billed charges and the 

adjusted amount based upon the fee schedule limitation. An assertion repeated 

throughout the Answer Brief and a fundamental flaw in FHMC’s calculations. See 

AB at 19-22, 24, 25, 27, 35, 44-47. That “difference” is “any amount in excess of 

that limitation.” Balance billing of amounts in excess of the fee schedule of 
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maximum charges is not permitted in any circumstance regardless of when the 

insured’s deductible is applied – the question at issue.  

 Further, the statutory language, “except for amounts that are not covered by 

the insured’s personal injury protection coverage due to the coinsurance amount or 

maximum policy limits,” means that a medical provider is only permitted to bill 

for the insured’s coinsurance and anything above the policy limits, e.g. an amount 

above the statutory minimum $10,000 in required PIP benefits. Nowhere within 

the plain language does the statute state that FHMC can bill the insured for the 

difference between the total billed amount and the adjusted amount. Importantly, a 

provider “may charge the insurer and injured party only a reasonable amount . . .” 

Fla. Stat. § 627.736(5)(a)1. (emphasis added), and where the statutory fee schedule 

has been determined to be per se reasonable by the Florida Legislature,3 it is 

absurd to argue that a provider can bill an insured for an amount above the per se 

reasonable amount (“the difference”).5  

                                                 
3 See Care Wellness, 240 So.3d at 29-30; Orthopedic Specialists, 212 So.3d at 976 
(“Reimbursements made under section 627.736(5)(a)2. satisfy the PIP statute’s 
reasonable medical expenses coverage mandate”). 
5 The Court should also consider the Policy language when read in conjunction 
with the PIP statute. Pertinently, the Policy states, “[t]he insured person shall not 
be responsible for payment of any reductions applied by us.” (R.77-79) (emphasis 
in original). When “interpreting an insurance contract,” this Court is “bound by the 
plain meaning of the contract’s text.” State Farm Mut. Auto. Ins. Co. v. Menendez, 
70 So.3d 566, 569 (Fla. 2011). Progressive’s Policy is consistent with the law 
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 The “expenses and losses” described in the PIP Deductible Section can only 

be those “expenses and losses” that are covered under the PIP Benefits 

Section–not whatever the provider chooses to charge.  Any reading of the PIP 

Deductible Section that makes an insured/patient responsible for an unreasonable, 

uncovered expense or loss is contrary to the purpose of a deductible as well as the 

No-Fault Law. The plain language of the Policy is clear reflecting the plain 

language of Fla. Stat. § 627.736(5)(a)4., stating that an insured is not responsible 

for any reductions (including fee schedule reductions) applied by Progressive. 

Not only does the language of Fla. Stat. § 627.739(2) and the Policy refute 

FHMC’s contention that the fee schedule limitations do not apply to an insured, 

and allegedly permit it to balance bill the insured for any fee schedule reductions, 

but such a claim is also clearly contrary to the intent of the Legislature in enacting 

the reimbursement limitations – “to reduce costs and eliminate litigation regarding 

what is a ‘reasonable’ charge.” Florida Senate, Bill Analysis and Fiscal Impact 

Statement, CS/SB 40-C, Oct. 4, 2007, p. 18. It would be absurd to argue that the 

Legislature only intended to protect insurers from excessive costs and burdensome 

                                                                                                                                                             
regarding insurance deductibles. See Gen. Star Indem. Co. v. W. Fla. Village Inn, 
Inc., 874 So. 2d 26, 33-34 (Fla. 2d DCA 2004) (“The notion that a deductible 
could be applied to loss that is not covered by the policy is fundamentally 
unreasonable….”). 
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litigation. The protections afforded by the fee schedule reimbursement limitations 

clearly apply equally to the insurer and insured.  

This point is further supported by the well settled law that the insured’s 

election of a deductible amounts to self-insurance, meaning that the insured 

herself becomes the insurer for amounts up to the deductible amount. Mercury Ins. 

Co. of Fla. v. Emergency Physicians of Cent., 182 So. 3d 661, 667 (Fla. 5th DCA 

2015) (“Thus, an insured enters into a contract with an insurance company and 

agrees to be subject to a deductible in exchange for a reduced monthly premium.  

In effect, the insured agrees to “self-insure” for the deductible amount); see also 

Arnone, 552 So.2d at 911 (“Generally, the functional purpose of a deductible, 

which is frequently referred to as self-insurance, is to alter the point at which an 

insurance company’s obligation to pay will ripen.”). Therefore, where the insured 

acts as a self-insurer for an amount up to the deductible amount, it logically 

follows that the insured would be able to avail herself of the protection of the fee 

schedule reimbursement limitations. 

 E. Correcting FHMC’s Math. 

 Based upon FHMC’s erroneous interpretation of Fla. Stat. § 627.736(5)(a)4.  

and patently inconsistent application of its own interpretation, its calculations are 
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inaccurate and misleading. The correct calculations based upon both the Fifth and 

Fourth’s interpretations are demonstrated below.   

 Under the Fifth District’s method, when considering what the insured would 

owe in total (deductible and 20% co-pay), the calculation is as follows: 

  $2,781.00  Total Billed Charge 
 -$1,000.00  Insured’s Deductible 
  $1,781.00   
 x     75%  Statutory Fee Schedule Rate for Hospitals 
  $1,335.75 
 x     20%  Insured’s 20% co-pay per PIP Benefits Section 
    $267.15  Additional Amount Paid by Insured   

 
 Total Amount Owed By Insured: $1,000.00 + $267.15 = $1,267.15 

(A.6). Thus, in addition to what the insurer would owe ($1,068.60 or 80% of 

$1,335.75), the provider would recover $2,335.75 total from the insurer and 

insured, an amount above the per se reasonable amount under the statutory fee 

schedule, or 75% of the hospitals usual and customary charge ($2,085.75). (A.6).  

 Under the Fourth District’s method, when considering what the insured 

would owe in total (deductible and 20% co-pay), the calculation is as follows: 

  $2,781.00  Total Billed Charge 
      x       75%  Statutory Fee Schedule Rate for Hospitals 

  $2,085.75 
 -$1,000.00  Insured’s Deductible 
  $1,085.75   
x      20%  Insured’s 20% co-pay per PIP Benefits Section 
    $217.15  Additional Amount Paid by Insured  
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 Total Amount Owed By Insured: $1,000.00 + $217.15 = $1,217.15 

(A.6-7). In this situation, in addition to what the insurer would owe ($868.60 or 

80% of $1,335.75), the provider would recover $2,085.75 total from the insurer 

and insured – the per se reasonable amount under the fee schedule. (A.6-7). 

 FHMC’s brief claims that the Fourth District’s implementation of the 

deductible only favors the insurer and attempts to demonstrate that 

mathematically. However, the equation proffered by FHMC is only viable if one 

accepts FHMC’s contention that the insured cannot avail itself of the 

reimbursement limitations. FHMC’s equation builds in the assertion that FHMC 

can balance bill the insured for the 25% reimbursement limitation, which would 

increase the insured’s out of pocket expenses, an assertion that would only be 

correct if the insured was, in fact, precluded from availing itself of the 

reimbursement limitations. However, as previously discussed, the insured and the 

insurer are both permitted to avail themselves of the reimbursement limitations, 

particularly where the insured is clearly a self-insurer for the purposes of the 

deductible. FHMC is never permitted to balance bill the insured for the difference 

between the billed amount and the reasonable amount under § 627.736(5)(a)(1). 

FHMC’s assertion that the math under the Fourth District’s method favors the 

insurer and not the insured is patently false.  
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 Thus, not only does the Fifth District’s method generate a higher total 

amount owed to the provider (an amount above the reasonable amount as 

established in the fee schedule of maximum charges), but the insured’s 20% 

co-pay is higher in the Fifth District’s method than in the Fourth District’s method. 

Based upon the above illustrations, the insured's co-pay under the Fifth District’s 

method would be $50.00 higher ($267.15 - $217.15 = $50.00), a result 

inconsistent with the PIP statutory scheme which must be interpreted to favor the 

insured. See State Farm Mut. Auto. Ins. Co. v. Pressley, 28 So. 3d 105, 108 (Fla. 

1st DCA 2010) (“Generally, the provisions of the Florida No-Fault Act are 

construed liberally in favor of the insured.”); Cf. Orthopedic Specialists, 212 So. 

3d at 976 (no-fault policies are to be construed in favor of the insured). See 

generally Tampa-Hillsborough Cty. Expressway Auth. v. K.E. Morris Alignment 

Serv., Inc., 444 So.2d 926, 929 (Fla. 1983) (“[C]ourts should endeavor to avoid 

giving [a statute] an interpretation that will lead to an absurd result.”).  

 Additionally, the amount owed by Progressive would also be higher under 

the Fifth District’s method than the Fourth District’s method. Based upon the 

above illustration, Progressive would owe $200.00 more ($1,068.60 - $868.60 = 

$200.00). Thus, the Fifth District’s method of application results in a faster 

depletion of an insured’s PIP benefits, whereas under the Fourth District’s method, 
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the insured’s PIP benefits are extended, allowing them to seek more medical 

treatment than possible under the former. The Fourth District’s method of 

application (and Progressive’s) is more favorable to the insured and squarely 

within the very purpose of the statute. See Malu v. Security Nat. Ins. Co., 898 

So2d 69, 74 (Fla. 2005) (“the language of the PIP statute should be interpreted 

liberally to effectuate the legislative purpose of providing broad PIP coverage for 

Florida motorists.”). Correcting FHMC’s math exposes the weakness of its 

analysis.  

F. The Second District’s Decision in MRI Associates is Not 
Before This Court. 

 
 As with the Opinion under review, the Care Wellness opinion focuses on 

the interaction between the PIP Benefits Section and the PIP Deductible Section.  

While the Fifth District’s Opinion reviewed facts where the insurer applied the fee 

schedule limit on reimbursement for emergency medical care provided by a 

hospital under § 627.736(5)(a)1.b., in Care Wellness, the insurer applied the fee 

schedule limit on reimbursement under a different section of 627.736(5)(a)1. 

However, in both instances, the facts show that, for the purpose of this case, there 

is no dispute that the insurers were permitted to apply the fee schedule limit on 

reimbursement under § 627.736(5)(a)1. a-f. See AB at 7-8; Care Wellness at 26. In 
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both instances there is no dispute or issue regarding the propriety of Progressive’s 

election to limit reimbursement based on the schedule of maximum charges. The 

only question here is whether the deductible is to be applied before or after the fee 

schedule limitation is applied. 

 The above is important for two reasons.  First, the only issue before this 

Court concerns the correct procedure in applying the PIP Deductible Section and 

whether to first determine the reasonable amount under the fee schedule of 

maximum charges before applying the deductible under the PIP Deductible 

Section. It is irrelevant whether the provider’s charges are subject to reduction to a 

reasonable amount – pursuant to §§ 627.736(5)(a)1.b., or under (5)(a)1.f., Fla. 

Stats. Any argument that FHMC presents attempting to draw a distinction between 

a charge limited to a reasonable amount under § 627.736(5)(a)1.a. or limited to a 

reasonable amount under (5)(a)1.f. is a red herring. The subsection is not at issue. 

Likewise, the issue of notice and election under Progressive’s policy is not an 

issue here and FHMC’s subjective commentary on this irrelevant issue ends with 

its correct concession that the fee schedule issue “is not currently before the Court, 

and has no bearing on the certified question.” AB at 8.6   

                                                 
6 Equally irrelevant is the string citation to county and circuit court authorities on 
the fee endorsement issue. AB at 8n.8.  Notably, even though FHMC’s counsel is 
counsel for the involved providers in the following cases, there is a failure to 
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 Second, with the recognition of the limited issue presented by the certified 

question and of the undisputed fact that the insurers were permitted to apply the 

fee schedule limit on reimbursement under § 627.736(5)(a)1. a-f., Fla. Stat., any 

collateral issues of notice or election of the same as applied under Orthopedic 

Specialists, Virtual Imaging, or under State Farm Mut. Auto. Ins. Co. v. MRI 

Associates of Tampa, Inc., -- So.3d --, 2018 WL 2271147 (Fla. 2d DCA May 18, 

2018) [“MRI Associates”] are irrelevant to the issue presented. This is particularly 

true in relation to the MRI Associates opinion where, as established below, the 

issue on the fee schedule of maximum charges in that case is beyond the scope of 

review in this case. 

 Progressive acknowledges that this Court has discretionary authority to 

consider issues other than those upon which jurisdiction is based where such other 

issues are fully briefed and dispositive of the case. See Savoie v. State, 422 So.2d 

308, 312 (Fla. 1982).  Clearly the issue as framed by the Second District in MRI 

                                                                                                                                                             
notify the Court that some matters are already before the First District Court of 
Appeal pending second-tier certiorari review including Progressive Express Ins. 
Co. v. Neurology Partners, P.A., d/b/a Emer. Spine & Brain Specialists (a/a/o 
Roderick A. Williams), No. 2017-AP-34 (Fla. 4th Cir. Ct. (appellate) Jan. 25, 
2018), petition for cert. filed, No. 1D18-1350 (Fla. 1st DCA Mar. 29, 2018) and 
Progressive Select Ins. Co. v. Neurology Partners, P.A., d/b/a Emer. Spine & 
Brain Specialists (a/a/o Rachel K. Kopp), No. 2017-AP-7 (Fla. 4th Cir. Ct. 
(appellate) Jan. 25, 2018), petition for cert. filed, No. 1D18-1351 (Fla. 1st DCA 
Mar. 29, 2018). Again, the issue in those cases is one for another day and is not 
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Associates including the notice requirement of § 627.736(5)(a)5. and the 

co-extensive ability to calculate a reasonable charge under § 627.736(5)(a) while 

limiting payment under § 637.736(5)(a)1. is not dispositive of the case before this 

Court and this Court should decline to address this issue. See State v. Gibson, 585 

So.2d 285 (Fla. 1991)(Court declined to address other issues raised by the parties 

which lay beyond the scope of the certified question.); Burks v. State, 613 So.2d 

441, 446 fn.6 (Fla. 1993) (“We decline to address the other issues raised in the 

appeal because they are unnecessary to the resolution of the certified question.”). 

 This Court should similarly reject FHMC’s and amici’s attempts to bring 

unrelated arguments into these proceedings, where the arguments were not 

considered, directly addressed, or even at issue before the Fifth and Fourth 

Districts. See Chames v. DeMayo, 972 So. 2d 850, 853 n.2 (Fla. 2007) (Petitioner 

“raises several claims... that the district court did not specifically address and that 

are outside the scope of the certified question” and therefore, “[w]e decline to 

address them”); McEnderfer v. Keefe, 921 So. 2d 597, 597 n.1 (Fla. 2006) 

(declining to reach issues “that were either not directly addressed by the district 

court... or were merely implied or cursory, at best”); Major League Baseball v. 

Morsani, 790 So. 2d 1071,1080 n.26 (Fla. 2001) (declining to address a claim 

                                                                                                                                                             
presently before this Court. 
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outside the scope of the certified question in recognition that “[a]s a rule, we 

eschew addressing a claim that was not first subjected to the crucible of the 

jurisdictional process set forth in article V, section 3, Florida Constitution”).  

Under these well-established principles, the only arguments timely and properly 

presented below concern how the PIP Deductible Statute is to be applied.  Instead 

of adhering to this well-established law FHMC goes so far as to request that this 

Court “disapprove the Second District’s opinion in MRI Associates ....” This 

request should be denied.  The distinct issues presented within the Second 

District’s MRI Associates must be left for another day. 

CONCLUSION 

Progressive requests that the certified question be answered as 

follows:  When calculating the amount of PIP benefits due an insured, section 

627.739(2), Fla. Stat. requires that the reimbursement limitation under section 

627.736(5)(a)1.b. be applied first and the deductible subtracted from the remaining 

amount.  Accordingly, this Court should reverse the Fifth District’s decision, 

approve the Fourth District’s decision, and remand for proceedings consistent 

herewith.  
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