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IN THE SUPREME COURT OF FLORIDA 

IN RE: STANDARD JURY 
INSTRUCTIONS CRIMINAL CASES             CASE NO.:  SC18-
REPORT 2018-13
__________________________________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing new and amended instructions to the Florida Standard Jury 
Instructions in Criminal Cases, is filed pursuant to Article V, section 2(a), Florida 
Constitution. 
                           Instruction #            Topic  
Proposal 1         3.6(a)                        Insanity
Proposal 2         3.6(e)(1)                    Involuntary Intoxication Negating 

Specific Intent
Proposal 3         3.6(e)(2)                    Involuntary Intoxication Resulting in 

Insanity
Proposal 4         3.6(j)                          Entrapment  
Proposal 5         3.14                            Scoresheet Findings
Proposal 6         7.7(b)                         Unnecessary Killing to Prevent Unlawful 

Act 
Proposal 7         7.7(c) Assisting Self-Murder
 
     The proposals are in Appendix A. Words to be deleted are shown with strike-
through marks; words to be added are underlined. The proposals were published in 
the Bar News on October 15, 2018. No comments were received.

Proposal 1 – Instruction 3.6(a)
There are two changes proposed for the insanity instruction. First, the 

Committee wanted to ensure that jurors were informed the defense of insanity 
applies to lesser-included crimes. Accordingly, instead of “If you find that 
(defendant) committed the crime….,” the Committee proposes: “If you find that 
(defendant) committed (crime alleged or lesser-included crimes of the crime 
alleged) ….”  

The second change is to add a paragraph in the Comment section that 
reminds everyone the option of “not guilty by reason of insanity” should be listed 
separately on the verdict form for each count charged. 
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As mentioned above, no comments were received from publication. Upon 
final review, the vote was unanimous to file the proposal with the Court.

Proposals 2 and 3 – Instructions 3.6(e)(1) and 3.6(e)(2)
The Committee updated the statutory cites and the definitions of 

“practitioner.” As part of those definitions, the Committee added sentences in the 
Comment sections that tells everyone where to find the definition of a “psychiatric 
nurse.” Finally, the Committee made sure that everyone considered the possibility 
that an involuntary intoxication defense might apply not only to the crime charged 
but also to certain lesser-included offenses. 

No comments were received after publication. Upon final review, the vote 
was unanimous to file the two proposals with the Court.

Proposal 4 – Instruction 3.6(j)
For the entrapment instruction, the Committee wanted to ensure that jurors 

know the defense might apply to not only the crime charged, but also certain 
lesser-included offenses. Thus, where “crime charged” is in parenthesis, the 
Committee added “…or any applicable lesser-included offense.” 

With that same idea in mind, the Committee proposes to replace the 
sentence: “It is not entrapment if (defendant) had the predisposition to commit 
the (crime charged)…” with “Entrapment is not a defense to a crime if 
(defendant) had the predisposition to commit that crime.” 

The Comment section includes a new paragraph highlighting that everyone 
should consider whether entrapment applies to lesser-included crimes. 

No comments were received from publication, however, the Committee 
made one other change. In the proposal that was published, the Committee 
included a definition of “inducement,” that was based on Farley v. State, 848 So. 
2d 393 (Fla. 4th DCA 2003), and Marreel v. State, 841 So. 2d 600, 603 (Fla. 4th 
DCA 2003), in the Comment section. Upon final review, the Committee concluded 
that definitions belonged in the body of the instruction, and therefore the 
Committee moved that definition from the Comment section into the body of the 
instruction. Because the definition came right from case law and because no one 
had commented to the published definition, no one on the Committee thought re-
publication was necessary. The vote was unanimous to file the proposal with the 
Court.

Proposal 5 – Instruction 3.14
Alleyne v. United States, 133 S. Ct. 2151 (2013), requires that certain facts 

that increase the required minimum sentence must be found by the jury. 
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Accordingly, the Committee concluded it is necessary to have certain jury findings 
in order to add scoresheet points for non-recidivist facts that do not inhere in the 
verdict in cases where that would change the minimum or maximum allowable or 
mandatory sentence.

As a result, the Committee is proposing a new standard instruction that 
contains four separate sections that will allow for certain jury findings. The first 
section is for victim injury points and it covers jury findings for death, severe 
physical injury, moderate physical injury, or slight physical injury, and sexual 
contact and penetration. (The Comment section explains that some findings inhere 
in the verdict and thus the interrogatory would not be needed in certain cases.)

The second section covers a jury finding that a defendant possessed a 
firearm, semi-automatic firearm or machine gun during the commission or 
attempted commission of the crime charged. (If so, 18 or 25 points are added to the 
scoresheet.) This second section contains definitions for those three types of 
weapons and an explanation of “possession.”

The third section allows the jury to make a finding as to whether the 
defendant committed the crime for the purpose of benefiting, promoting, or 
furthering the interests of a criminal gang. (If so, there is a 1.5 multiplier of 
subtotal sentence points on the scoresheet.) The definition of “criminal gang” 
comes from the statute.

The fourth section comes from the part of the scoresheet that contains a 1.5 
multiplier for a crime of domestic violence that was committed in the presence of a 
child. The terms “domestic violence” and “family or household members” are 
copied from the statute. 

Finally, the Committee created a Comment section to explain why certain 
scoresheet findings are required and why certain findings are inherent in the 
verdict. The Comment section includes case cites so that everyone can see why this 
standard instruction exists.

The proposal was published. No comments were received. Upon final 
review, the Committee voted unanimously to file the proposal with the Court.

 
Proposal 6 – Instruction 7.7(b)

A Committee member thought there should be a standard instruction for the 
crime in § 782.11, Fla. Stat., which is a type of manslaughter separate from the  
manslaughter found in § 782.07, Fla. Stat. The relevant part of the statute is as 
follows:

Unnecessary killing to prevent unlawful act.—Whoever shall 
unnecessarily kill another, either while resisting an attempt by such other 
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person to commit any felony, or to do any other unlawful act, or after such 
attempt shall have failed, shall be deemed guilty of manslaughter, a felony 
of the second degree, ….

The Committee concluded that because the crime involved an unlawful 
killing, there should be: 1) an italicized note at the top of the instruction reminding 
the judge to read the excusable and justifiable homicide instruction unless there is 
an express concession; and 2) a section within the body of the instruction that 
explains to the jury the defendant cannot be found guilty if the killing was either 
justifiable or excusable. 

The Committee decided that the crime could be captured with four elements:

1.      (Victim) attempted to commit [a felony] [an unlawful act].

2.       (Victim’s) attempt to commit [a felony] [an unlawful act] 
was not related to any act directed toward (defendant).   

3. (Defendant) resisted (victim’s) [failed] attempt to commit [a felony] 
[an unlawful act] by intentionally committing an act or acts that 
caused the death of (victim).

4. (Defendant’s) killing of (victim) was unnecessary.

The second element is not in the plain text of the statute. But that element is 
needed because of the case law interpreting the statute, such as Mattier v. State, 
711 So. 2d 256 (Fla. 4th DCA 1998), which explains that this instruction should be 
given only in cases where a victim was attempting to commit a felony or other 
unlawful act independent of an unlawful act directed solely at the defendant.

Because the State has to prove that the victim was attempting to commit a 
felony or an unlawful act, the instruction contains a place for the judge to: 1) 
define the relevant crime; 2) instruct the jury that the crime was a felony (if 
necessary); and 3) explain what a criminal attempt is. Finally, because the crime 
does not require an intent to kill, the Committee added a sentence to be given, if 
requested, that the State does not have to prove the defendant intended to kill the 
victim.  

The Committee did not identify any necessary lesser-included offenses, but 
the Committee explained in the Comment section that non-homicide lesser-
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included offenses do not have to be given if the parties agree that causation is not 
in dispute and that the victim is dead. The Comment section also explains that this 
instruction should not be given as a substitute for self-defense, defense of others, or 
defense of property with non-deadly force. 

The proposal was published. No comments were received. Upon final 
review, the Committee voted unanimously to file the proposal with the Court. 

Proposal 7 – Instruction 7.7(c)
A Committee member thought there should be a standard instruction for 

Assisting Self-Murder, which is another type of manslaughter that can be found in 
§ 782.08, Fla. Stat. The relevant part of the statute is as follows:
 

Assisting self-murder.—Every person deliberately assisting another in the 
commission of self-murder shall be guilty of manslaughter, a felony of the 
second degree,….

The Committee concluded the crime can be captured in three elements:

1. (Victim) is dead.

2. (Victim) committed self-murder. 

3. (Defendant) deliberately assisted in the self-murder of (victim).

The Committee inserted the statutory definition of “self-murder.” The 
Committee identified no lesser-included offenses. The proposal was published. No 
comments were received. Upon post-publication review, the vote was unanimous 
to file the proposal with the Court.

 WHEREFORE, the Committee requests this Court to promulgate the seven 
proposals in Appendix A. 

 Respectfully submitted this 7th day of 
December, 2018. 

s/ Judge F. Rand Wallis_________ 
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The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org
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Appellate Procedure 9.210(a)(2). 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org


