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IN THE SUPREME COURT OF FLORIDA 

THE FLORIDA BAR RE:     CASE NO. SC18- 
PETITION TO AMEND RULE 
REGULATING THE FLORIDA BAR 4-7.14 

THE FLORIDA BAR’S PETITION TO AMEND RULE REGULATING 
THE FLORIDA BAR 4-7.14 

The Florida Bar (the bar) respectfully requests that the Supreme Court of 
Florida adopt these amendments to the Rules Regulating The Florida Bar. 

Jurisdictional Statement 

This petition has been authorized by the Board of Governors of The Florida 
Bar (Board of Governors) under R. Reg. Fla. Bar 1-12.1. 

Explanation 

The bar proposes amendments to Rule 4-7.14 as directed by this Court in In 
re Amendments to Rules Regulating Florida Bar (Biennial Petition), 229 So.3d 
1154, Case No. SC16-1961, (Fla. Nov. 9, 2017).   

The U.S. District Court for the Northern District of Florida (Judge Robert L. 
Hinkle) issued an order on September 30, 2015 in Searcy v. The Florida Bar, 140 
F. Supp. 3d 1290 (N.D. Fla. 2015), in which the Searcy law firm sued The Florida 
Bar regarding 2 lawyer advertising issues:  1) the prohibition against advertising 
past results unless they are objectively verifiable; and 2) the prohibition against 
claiming specialization or expertise unless the lawyer is board certified.   

The federal trial court upheld the prohibition against advertising past results 
unless they are objectively verifiable.  However, that court enjoined the bar from 
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enforcing the prohibition against claiming specialization or expertise as to both 
lawyers and law firms unless the lawyer is board certified. The proposed 
amendments address the federal court order. 

The bar's original proposed amendments in response to Searcy were filed 
with this Court on October 26, 2016 in case number SC16-1961.  The amendments 
were rejected by this Court in In re Amendments to Rules Regulating Florida Bar 
(Biennial Petition), 229 So.3d 1154, Case No. SC16-1961, (Fla. Nov. 9, 2017).  
This Court stated: 

 
We decline to adopt the Bar’s proposal to amend Bar Rule 4-

7.14 (Potentially Misleading Advertisements).  The Bar proposes 
amendments to this rule in response to a decision from the United 
States District Court for the Northern District of Florida, which held, 
in relevant part, that provisions in Bar Rule 4-7.14(a) broadly 
prohibiting lawyers who were not board certified from making 
truthful statements that they “specialize in” or “have expertise in” a 
particular field of practice were unconstitutional.  In response to this 
decision, the Bar recommended amending the rule in subdivision (a) 
(Potentially Misleading Advertisements) to add a new subdivision 
(a)(5), which would prohibit lawyers from using in their 
advertisements the terms “specialist,” “expert,” or other variations of 
those terms unless the lawyer meets one of the four criteria 
established in subdivisions (a)(5)(A)-(a)(5)(D).  The criteria in 
subdivisions (a)(5)(A), (a)(5)(B), and (a)(5)(C) are similar to those in 
other parts of rule 4-7.14.  However, subdivision (a)(5)(D) would 
provide that a lawyer may identify as a “specialist” or “expert” if the 
lawyer’s “experience and training demonstrate specialized 
competence in an area of practice that is reasonably comparable to 
that demonstrated by the standards of the Florida Certification Plan set 
forth in chapter 6 of these rules”; if the area of claimed specialization 
or expertise is or falls within an area of practice under the Florida 
Certification Plan, the advertisement must include a reasonably 
prominent disclaimer that the lawyer is not board certified in that area 
of practice by the Bar or another certification program.  We are 
concerned that the Bar’s proposal here does not sufficiently address 
the district court’s decision, and that the language requiring that a 
lawyer’s experience be “reasonably comparable” to the Florida 
Certification Plan will prove to be problematic because it could lead 
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to differing and inconsistent applications.  Because we believe that 
this important issue requires further study, we decline to adopt the 
Bar’s proposed amendments to rule 4-7.14, and we refer this matter to 
The Florida Bar for additional consideration.  

 
This Court originally directed that the bar file a new petition with 

amendments addressing its concerns no later than February 15, 2018, granted an 
extension until May 15, 2018, then granted an additional extension until December 
17, 2018.  Letters from this Court’s clerk addressing this issue are in Appendix D. 

The draft amendments address the Searcy order and this Court’s order in 3 
ways:  1) omitting the prohibition against lawyers claiming specialization or 
expertise if they are not board certified; 2) addressing the use of “specialist,” 
“expert,” or other variations of those terms by lawyers who are not board certified, 
either because the area of practice is not an area available for certification or 
because the lawyer did not go through the certification process; and 3) use of the 
terms “specialize,” “expertise” or other variations of those terms by a law firm, 
which cannot be board certified under the Florida Certification Plan.   

The proposal adds new subdivision (a)(5) that permits claims of 
specialization or expertise only if the lawyer who is not board certified can 
objectively verify the claims based on their education, training, experience, and 
substantial involvement in the area of practice.  To address law firms, the proposal 
adds new subdivision (a)(6) that permits a law firm to claim specialization or 
expertise only if the firm can objectively verify the claim as to at least 1 lawyer in 
the firm based on that lawyer’s education, training, experience, and substantial 
involvement in the area of practice.  However, if not all lawyers in the firm can 
objectively verify the claim of specialization or expertise, the proposal requires a 
disclaimer that not all lawyers in the firm are specialists or experts. 

Organization of Amendments 

The organization of these amendments appears as required by Part III of this 
Court’s administrative order number AOSC 06-14 of June 14, 2006 in In Re: 
Guidelines for Rules Submissions.  The following information is provided:  an 
explanation of the proposed amendment; the reasons for the recommended change; 
the sources of the proposal; the names of groups or individuals who commented or 
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collaborated on a proposal during its development; voting records of pertinent 
committees and the Board of Governors; and dissenting views within the Board of 
Governors, if any, regarding each submission. 

Amendments 

CHAPTER 4 RULES OF PROFESSIONAL CONDUCT 
SUBCHAPTER 4-7. INFORMATION ABOUT LEGAL SERVICES 
Rule 7-1.14 Potentially Misleading Advertisements 

Explanation:  Within subdivision (a)(4) and the commentary, omits the 
terms "specialist" and "expert" as terms prohibited unless the lawyer is board 
certified.  Adds new subdivision (a)(5) that lawyers may use of terms "specialist" 
and "expert" if can objectively verify the claims based on their education, training, 
experience, and substantial involvement in the area of practice.  Adds new 
subdivision (a)(6) that law firms may claim specialization or expertise if they can 
objectively verify the claim as to at least 1 lawyer in the firm based on education, 
training, experience, and substantial involvement in the area of practice, but would 
require a disclaimer that not all lawyers in the firm are specialists or experts if that 
is the case.  Subsequent subdivision is renumbered.  Adds new commentary 
regarding claims of specialization and expertise.  Nonsubstantive changes conform 
the rule to this Court’s Guidelines for Rules Submissions. 

Reasons:  The bar proposes amendments to Rule 4-7.14 as directed by this 
Court in In re Amendments to Rules Regulating Florida Bar (Biennial Petition), 
229 So.3d 1154, Case No. SC16-1961, (Fla. Nov. 9, 2017) as discussed more fully 
above, following the federal court decision in Searcy, supra. 

Source:  Supreme Court of Florida 
Background Information – Member Commentary / Committee Action:  

• The bar's Chief Financial Officer approved de minimus fiscal impact 
on March 12, 2018.   

• Board Review Committee on Professional Ethics approved 9-0 on 
June 12, 2018.   

• Program Evaluation Committee approved 11-0 on a strategic basis on 
July 26, 2018.  

• Rules Committee approved 5-0 on a procedural basis on August 24, 
2018. 

Board Action:  Board of Governors approved on October 12, 2018. 
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Official Notice of Amendments 

Pursuant to R. Regulating Fla. Bar 1-12.1(g), formal notice of intent to file 
all the proposals in this petition was published in the November 1, 2018 issue of 
the bar News.  A copy of that published notice from the Internet version of that 
News issue is included with this petition, in Appendix C.  This notice can also be 
found at: 

https://www.floridabar.org/news/tfb-
news/?durl=%2Fdivcom%2Fjn%2Fjnnews01.nsf%2F8c9f13012b96736985256aa9
00624829%2F56259b03332103f68525832700667c94 

No Discrepancy with Thomson Reuters’ Florida Rules of Court 

During the preparation of this petition, the bar noted no discrepancies 
between the Rules Regulating the Florida Bar as maintained by the bar and the 
Rules Regulating The Florida Bar as published in Thomson Reuters’ Florida Rules 
of Court. 

Other Pending Amendments 

There are 2 pending petitions to amend the Rules Regulating The Florida 
Bar currently pending before this Court: 

In re Amendments to Rules Regulating the Florida Bar Rule 4-7.22, Case 
No. SC18-881, filed June 5, 2018.   

In Re Amendments to the Rules Regulating the Florida Bar – Biennial, Case 
No. SC18-1683, filed October 15, 2018. 

The proposed amendments within this filing are unrelated to these 2 
different rules matters and may be considered independent of them. 
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Contents of Appendices 

The complete text of all proposals is included in Appendix A to this petition, 
in legislative format (i.e., deleted language struck through, shown first, followed 
by new language underlined). 

A separate two-column presentation follows in Appendix B, which includes 
extracted text of affected rules with proposed amendments in legislative format and 
an abbreviated recitation of the reasons for the changes. 

The notice of intent to file this petition is provided in Appendix C. 

Appendix D contains communications received by the bar during this 
process, including: November 17, 2017 letter from this Court’s Clerk, John 
Tomasino, with this Court’s directive to file amendments to Rule 4-7.14 as a 
separate petition by February 15, 2018; January 19, 2018 letter from this Court’s 
Clerk, John Tomasino, granting the bar’s request for an extension of time to May 
15, 2018; January 27, 2018 comments from the bar’s Board of Legal Specialization 
and Education opposing the bar’s proposal; March 22, 2018 comments from 
Florida Bar member Dean A. Burri opposing the bar’s earlier draft proposal; May 
4, 2018 comments by Gregory Beck on behalf of Florida Bar member Dan Newlin 
opposing the bar’s earlier draft proposal; May 30, 2018 comments by Florida Bar 
member Keith Rizzardi on behalf of Florida Bar member Dean A. Burri opposing 
the bar’s earlier draft proposal; July 11, 2018 comments by Gregory Beck on 
behalf of Florida Bar member Dan Newlin supporting the bar’s proposal found in 
this petition (with 1 suggestion that the bar did not accept); July 19, 2018 
comments by Florida Bar member Paul Carrier opposing the bar’s proposal in 
favor of the existing rule; and July 30, 2018 comments by Florida Bar member 
Keith Rizzardi on behalf of Florida Bar member Dean A. Burri supporting the 
bar’s proposal found in this petition. 

Comments in Response to Amendments 

Earlier draft amendments were provided to the Board of Legal 
Specialization and Education, which suggested changes, most of which were made.  
The Board of Legal Specialization and Education, however, does not endorse the 
proposal. Instead, the Board of Legal Specialization and Education requested that 
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the bar request an additional extension of time to allow it to further study the issue. 
The bar did not want to request an additional extension, particularly since the result 
of additional study may be a proposal of specific standards that might differ from 
existing certification standards, effectively creating a mini certification plan, as 
indicated in a letter received by the Board of Specialization and Legal Education 
Chair.  Using existing standards would avoid creating a second layer of standards 
with a second layer of administration and review.  It would also avoid the criticism 
that the bar may try to hold lawyers who are not board certified to a different 
standard than those who are. Correspondence from the Board of Specialization and 
Legal Education are in Appendix D. 

 
The received 3 additional comments opposed to earlier draft amendments: 1 

from Florida Bar member Dean Burri, 1 from Mr. Gregory Beck on behalf of 
Florida Bar member Dan Newlin, and 1 from Florida Bar member Keith Rizzardi 
on behalf of Florida Bar member Dean Burri, also found in Appendix D.  That 
earlier draft was not filed with this Court so that the bar could address the concerns 
raised by these commenters. 

 
The bar received 1 comment in opposition to the proposals found in this 

petition, from Florida Bar member Paul Carrier, requesting that the bar not 
recommend amendments to the current rule, in Appendix D.  Compliance with this 
comment is not feasible in light of this Court’s order and the Searcy order, supra. 

 
The bar received 2 comments supporting the proposals found in this petition 

from Mr. Gregory Beck on behalf of Florida Bar member Dan Newlin, and from 
Florida Bar member Keith Rizzardi on behalf of Florida Bar member Dean Burri, 
both of whom opposed earlier drafts of the amendments.  Both comments also are 
found in Appendix D. 

 
Although not in response to notices of this petition, some individual lawyers 

who are board certified and responded to a bar survey on board certification 
expressed opposition to changing the current rules to allow lawyers and law firms 
that are not board certified to make claims of specialization and expertise.  
Comments in response to the survey demonstrate differing views.  The survey 
includes questions about the Searcy case and its possible ramifications for the 
Florida certification plan.  The pertinent excerpts of those survey results are found 
in Appendix D. 
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Oral Argument Not Requested 

The bar does not seek oral argument regarding these amendments, unless 
this Court orders oral argument or bar members file comments that require 
additional response or appearance by the bar. 

 Effective Date Request 

As to all amendments sought in this filing, the bar requests that any changes 
be made effective no sooner than 60 days from the date of this Court’s order so 
that the bar can educate its members regarding any amendments. 

The bar requests that this Court enter an order amending the Rules 
Regulating the Florida Bar as requested in this petition. 

Respectfully submitted, 

/s/ Joshua E. Doyle 
_______________________ 
Joshua E. Doyle 
Executive Director 
Florida Bar Number 25902 
 
Michelle Suskauer 
President 
Florida Bar Number 908230 

 
John M. Stewart 
President-elect 2018-19 
Florida Bar Number 120472 
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Lori S. Holcomb 
Director, Division of Ethics and 
Consumer Protection 
Florida Bar Number 501018 

 
Elizabeth Clark Tarbert 
Ethics Counsel 
Florida Bar Number 861294 

The Florida Bar 
651 East Jefferson Street 
Tallahassee, Florida 32399-2300 
850/561-5600 
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CERTIFICATE OF TYPE SIZE AND STYLE 

I certify that this petition is typed in 14 point Times New Roman Regular 
type.

/s/ Joshua E. Doyle 
_____________________________ 
Joshua E. Doyle 
Executive Director 
Florida Bar Number 25902 
The Florida Bar 
651 E. Jefferson St. 
Tallahassee, FL  32399-2300 
850-561-5600 

 

CERTIFICATE OF READ-AGAINST 

I certify that the Rules Regulating the Florida Bar set forth within this 
petition have been read against the most recent copy of Thomson Reuter’s Florida 
Rules of Court.

/s/ Joshua E. Doyle 
_______________________ 
Joshua E. Doyle 
Executive Director 
Florida Bar Number 25902 
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RULES REGULATING THE FLORIDA BAR 

CHAPTER 4.  RULES OF PROFESSIONAL CONDUCT 
 4-7. INFORMATION ABOUT LEGAL SERVICES  

RULE 4-7.14  POTENTIALLY MISLEADING ADVERTISEMENTS 

A lawyer may not engage in potentially misleading advertising. 

(a) Potentially Misleading Advertisements. Potentially misleading 
advertisements include, but are not limited to:  

(1) advertisements that are subject to varying reasonable interpretations, 1 
or more of which would be materially misleading when considered in the 
relevant context; 

(2) advertisements that are literally accurate, but could reasonably mislead 
a prospective client regarding a material fact; 

(3) references to a lawyer's membership in, or recognition by, an entity that 
purports to base suchthe membership or recognition on a lawyer's ability or 
skill, unless the entity conferring suchthe membership or recognition is 
generally recognized within the legal profession as being a bona fide 
organization that makes its selections based upon objective and uniformly 
applied criteria, and that includes among its members or those recognized a 
reasonable cross-section of the legal community the entity purports to cover; 

(4) a statement that a lawyer is board certified, a specialist, an expert, or 
other variations of those termsthat term unless: 

(A) the lawyer has been certified under the Florida Certification Plan as 
set forth in chapter 6, Rules Regulating theThe Florida Bar, and the 
advertisement includes the area of certification and that The Florida Bar is 
the certifying organization; 

(B) the lawyer has been certified by an organization whose specialty 
certification program has been accredited by the American Bar Association 
or The Florida Bar as provided elsewhere in these rules.  A lawyer certified 
by a specialty certification program accredited by the American Bar 
Association but not The Florida Bar must include the statement "Not 
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Certified as a Specialist by The Florida Bar" in reference to the 
specialization or certification. All such advertisements must include the 
area of certification and the name of the certifying organization; or 

(C) the lawyer has been certified by another state bar if the state bar 
program grants certification on the basis of standards reasonably 
comparable to the standards of the Florida Certification Plan set forth in 
chapter 6 of these rules and the advertisement includes the area of 
certification and the name of the certifying organization. 

In the absence of such certification, a lawyer may communicate the fact 
that the lawyer limits his or her practice to 1 or more fields of law; or 

(5) a statement that the lawyer is a specialist or an expert in an area of 
practice, or other variations of those terms, unless the lawyer is certified under 
the Florida Certification Plan or an American Bar Association or Florida Bar 
accredited certification plan or the lawyer can objectively verify the claim 
based on the lawyer’s education, training, experience, and substantial 
involvement in the area of practice in which specialization or expertise is 
claimed; 

(6) a statement that a law firm specializes or has expertise in an area of 
practice, or other variations of those terms, unless the law firm can objectively 
verify the claim based on the education, training, experience, and substantial 
involvement in the area of practice by at least 1 of the lawyers employed by the 
law firm, but if the law firm cannot objectively verify the claim for every 
lawyer employed by the firm, the advertisement must contain a reasonably 
prominent disclaimer that not all lawyers in the firm specialize or have 
expertise in the area of practice in which the firm claims specialization or 
expertise; or 

 (57) information about the lawyer's fee, including those that indicate no 
fee will be charged in the absence of a recovery, unless the advertisement 
discloses all fees and expenses for which the client might be liable and any 
other material information relating to the fee.  A lawyer who advertises a 
specific fee or range of fees for a particular service must honor the advertised 
fee or range of fees for at least 90 days unless the advertisement specifies a 
shorter period; provided that, for advertisements in the yellow pages of 
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telephone directories or other media not published more frequently than 
annually, the advertised fee or range of fees must be honored for no less than 1 
year following publication. 

(b) Clarifying Information. A lawyer may use an advertisement that would 
otherwise be potentially misleading if the advertisement contains information or 
statements that adequately clarify the potentially misleading issue. 

Comment 
Awards, Honorshonors, and Ratingsratings 

Awards, honors, and ratings are not subjective statements characterizing a 
lawyer's skills, experience, reputation, or record. Instead, they are statements of 
objectively verifiable facts from which an inference of quality may be drawn. It is 
therefore permissible under the rule for a lawyer to list bona fide awards, honors, 
and recognitions using the name or title of the actual award and the date it was 
given.  If the award was given in the same year that the advertisement is 
disseminated or the advertisement references a rating that is current at the time the 
advertisement is disseminated, the year of the award or rating is not required. 

For example, the following statements are permissible: 

"John Doe is AV rated by Martindale-Hubbell. This rating is Martindale-
Hubbell's highest rating." 

"Jane Smith was named a 2008 Florida Super Lawyer by Super Lawyers 
Magazine." 

Claims of Board Certification, Specialization or Expertiseboard certification, 
specialization, or expertise 

This rule permits a lawyer or law firm to indicate areas of practice in 
communications about the lawyer's or law firm's services, provided the advertising 
lawyer or law firm actually practices in those areas of law at the time the 
advertisement is disseminated. If a lawyer practices only in certain fields, or will 
not accept matters except in suchthose fields, the lawyer is permitted to indicate 
that.  A lawyer also may indicate that the lawyer concentrates in, focuses on, or 
limits the lawyer's practice to particular areas of practice as long as the statements 
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are true.  A lawyer who is not certified by The Florida Bar, by another state bar 
with comparable standards, or an organization accredited by the American Bar 
Association or The Florida Bar may not be described to the public as a "specialist," 
"specializing," "certified," or "board certified," being an "expert," having 
"expertise," or any variation of similar import. A lawyer may indicate that the 
lawyer concentrates in, focuses on, or limits the lawyer's practice to particular 
areas of practice as long as the statements are true. 

Certification is specific to individual lawyers; a law firm cannot be certified, 
and cannot claim specialization or expertise in an area of practice per subdivision 
(c) of rule 6-3.4.  Therefore, an advertisement may not state that a law firm is 
certified, has expertise in, or specializes in any area of practice. 

A lawyer can only state or imply that the lawyer is "certified," a "specialist," or 
an "expert" in the actual area(s) of practice in which the lawyer is certified. A 
lawyer who is board certified in civil trial law, may so state that, but may not state 
that the lawyer is certified, an expert in, or specializes in personal injury. Similarly, 
a lawyer who is board certified in marital and family law may not state that the 
lawyer specializes in divorce. 

The criteria set forth in the Florida Certification Plan is designed to establish a 
reasonable degree of objectivity and uniformity so that the use of the terms 
“specialization,” “expertise,” or other variations of those terms, conveys some 
meaningful information to the public and is not misleading.  A lawyer who meets 
the criteria for certification in a particular field automatically qualifies to state that 
the lawyer is a specialist or expert in the area of certification.  However, a lawyer 
making a claim of specialization or expertise is not required to be certified in the 
claimed field of specialization or expertise or to have met the specific criterion for 
certification if the lawyer can demonstrate that the lawyer has the education, 
training, experience, and substantial involvement in the area of practice that is 
generally understood within the legal profession to be commensurate with 
specialization or expertise. 

Fee and Cost Informationcost information 

Every advertisement that contains information about the lawyer's fee, including 
a contingent fee, must disclose all fees and costs that the client will be liable for.  If 
the client is, in fact, not responsible for any costs in addition to the fee, then no 
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disclosure is necessary. For example, if a lawyer charges a flat fee to create and 
execute a will and there are no costs associated with the services, the lawyer's 
advertisement may state only the flat fee for that service. 

However, if there are costs for which the client is responsible, the 
advertisement must disclose this fact.  For example, if fees are contingent on the 
outcome of the matter, but the client is responsible for costs regardless of the 
matter's outcome, the following statements are permissible: "No Fee if No 
Recovery, but Client is Responsible for Costs," "No Fee if No Recovery, Excludes 
Costs," "No Recovery, No Fee, but Client is Responsible for Costs" and other 
similar statements. 

On the other hand, if both fees and costs are contingent on the outcome of a 
personal injury case, the statements "No Fees or Costs If No Recovery" and "No 
Recovery - No Fees or Costs" are permissible. 
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RULES REGULATING THE FLORIDA BAR 

CHAPTER 4.  RULES OF PROFESSIONAL CONDUCT 

 4-7. INFORMATION ABOUT LEGAL SERVICES  

RULE 4-7.14  POTENTIALLY MISLEADING ADVERTISEMENTS  

A lawyer may not engage in potentially misleading advertising. 

(a) Potentially Misleading Advertisements. Potentially misleading 
advertisements include, but are not limited to:  

(1) advertisements that are subject to varying reasonable interpretations, 1 
or more of which would be materially misleading when considered in the relevant 
context; 

(2) advertisements that are literally accurate, but could reasonably mislead 
a prospective client regarding a material fact; 

(3) references to a lawyer's membership in, or recognition by, an entity that 
purports to base suchthe membership or recognition on a lawyer's ability or skill, 
unless the entity conferring suchthe membership or recognition is generally 
recognized within the legal profession as being a bona fide organization that 
makes its selections based upon objective and uniformly applied criteria, and that 
includes among its members or those recognized a reasonable cross-section of the 
legal community the entity purports to cover; 

(4) a statement that a lawyer is board certified, a specialist, an expert, or 
other variations of those termsthat term unless: 

(A) the lawyer has been certified under the Florida Certification Plan as 
set forth in chapter 6, Rules Regulating theThe Florida Bar, and the 

 

 

 

 

 

 

 

 

 

Within subdivision (a)(4) and the 
commentary, omits the terms "specialist" 
and "expert" as terms prohibited unless the 
lawyer is board certified because the U.S. 
District Court for the Northern District of 
Florida issued an order on September 30, 
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advertisement includes the area of certification and that The Florida Bar is 
the certifying organization; 

(B) the lawyer has been certified by an organization whose specialty 
certification program has been accredited by the American Bar Association 
or The Florida Bar as provided elsewhere in these rules.  A lawyer certified 
by a specialty certification program accredited by the American Bar 
Association but not The Florida Bar must include the statement "Not 
Certified as a Specialist by The Florida Bar" in reference to the specialization 
or certification. All such advertisements must include the area of certification 
and the name of the certifying organization; or 

(C) the lawyer has been certified by another state bar if the state bar 
program grants certification on the basis of standards reasonably comparable 
to the standards of the Florida Certification Plan set forth in chapter 6 of 
these rules and the advertisement includes the area of certification and the 
name of the certifying organization. 

In the absence of such certification, a lawyer may communicate the fact 
that the lawyer limits his or her practice to 1 or more fields of law; or 

(5) a statement that the lawyer is a specialist or an expert in an area of 
practice, or other variations of those terms, unless the lawyer is certified under the 
Florida Certification Plan or an American Bar Association or Florida Bar 
accredited certification plan or the lawyer can objectively verify the claim based 
on the lawyer’s education, training, experience, and substantial involvement in the 
area of practice in which specialization or expertise is claimed; 

(6) a statement that a law firm specializes or has expertise in an area of 
practice, or other variations of those terms, unless the law firm can objectively 
verify the claim based on the education, training, experience, and substantial 
involvement in the area of practice by at least 1 of the lawyers employed by the 
law firm, but if the law firm cannot objectively verify the claim for every lawyer 

2015 in Searcy v. The Florida Bar, 140 F. 
Supp. 3d 1290 (N.D. Fla. 2015), enjoining 
the bar from enforcing the prohibition 
against claiming specialization or expertise 
unless the lawyer is board certified as to 
both lawyers and law firms.  

 

 

 

 

Prior amendments were rejected by the 
Court: In re Amendments to Rules 
Regulating Florida Bar (Biennial Petition), 
229 So.3d 1154, Case No. SC16-
1961, (Fla. Nov. 9, 2017).  The new 
proposed amendments attempt to address 
both the federal court order in Searcy and 
this Court’s order by prohibiting use of 
“specialization” or “expert” by lawyers or 
law firms unless they can demonstrate that 
the lawyer or a lawyer in the firm has 
appropriate education, training, experience, 
and substantial involvement in the area of 
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employed by the firm, the advertisement must contain a reasonably prominent 
disclaimer that not all lawyers in the firm specialize or have expertise in the area 
of practice in which the firm claims specialization or expertise; or 

 (57) information about the lawyer's fee, including those that indicate no 
fee will be charged in the absence of a recovery, unless the advertisement 
discloses all fees and expenses for which the client might be liable and any other 
material information relating to the fee.  A lawyer who advertises a specific fee or 
range of fees for a particular service must honor the advertised fee or range of 
fees for at least 90 days unless the advertisement specifies a shorter period; 
provided that, for advertisements in the yellow pages of telephone directories or 
other media not published more frequently than annually, the advertised fee or 
range of fees must be honored for no less than 1 year following publication. 

(b) Clarifying Information. A lawyer may use an advertisement that would 
otherwise be potentially misleading if the advertisement contains information or 
statements that adequately clarify the potentially misleading issue. 

Comment 
 

Awards, Honorshonors, and Ratingsratings 
Awards, honors, and ratings are not subjective statements characterizing a 

lawyer's skills, experience, reputation, or record. Instead, they are statements of 
objectively verifiable facts from which an inference of quality may be drawn. It is 
therefore permissible under the rule for a lawyer to list bona fide awards, honors, and 
recognitions using the name or title of the actual award and the date it was given.  If 
the award was given in the same year that the advertisement is disseminated or the 
advertisement references a rating that is current at the time the advertisement is 
disseminated, the year of the award or rating is not required. 

For example, the following statements are permissible: 

practice for which the claim is made.  The 
bar does not propose stating a specific 
number of years or particular degrees or 
other educational requirements, because 
there may be a variety of ways in which a 
lawyer would be able to establish those 
claims.  Additionally, the bar feels it unwise 
to create what essentially would be another 
certification program.  Firms in which not 
all lawyers could meet such claims would 
be required to prominently disclose that 
fact. 
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"John Doe is AV rated by Martindale-Hubbell. This rating is Martindale-
Hubbell's highest rating." 

"Jane Smith was named a 2008 Florida Super Lawyer by Super Lawyers 
Magazine." 

Claims of Board Certification, Specialization or Expertiseboard certification, 
specialization, or expertise 

This rule permits a lawyer or law firm to indicate areas of practice in 
communications about the lawyer's or law firm's services, provided the advertising 
lawyer or law firm actually practices in those areas of law at the time the 
advertisement is disseminated. If a lawyer practices only in certain fields, or will not 
accept matters except in suchthose fields, the lawyer is permitted to indicate that.  A 
lawyer also may indicate that the lawyer concentrates in, focuses on, or limits the 
lawyer's practice to particular areas of practice as long as the statements are true.  A 
lawyer who is not certified by The Florida Bar, by another state bar with comparable 
standards, or an organization accredited by the American Bar Association or The 
Florida Bar may not be described to the public as a "specialist," "specializing," 
"certified," or "board certified," being an "expert," having "expertise," or any variation 
of similar import. A lawyer may indicate that the lawyer concentrates in, focuses on, 
or limits the lawyer's practice to particular areas of practice as long as the statements 
are true. 

Certification is specific to individual lawyers; a law firm cannot be certified, and 
cannot claim specialization or expertise in an area of practice per subdivision (c) of 
rule 6-3.4.  Therefore, an advertisement may not state that a law firm is certified, has 
expertise in, or specializes in any area of practice. 

A lawyer can only state or imply that the lawyer is "certified," a "specialist," or an 
"expert" in the actual area(s) of practice in which the lawyer is certified. A lawyer who 
is board certified in civil trial law, may so state that, but may not state that the lawyer 
is certified, an expert in, or specializes in personal injury. Similarly, a lawyer who is 

 

 

 

 

New commentary provides examples of 
non-misleading terms that lawyers or firms 
may use if they are not certified and cannot 
objectively verify claims of specialization 
or expertise. 
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board certified in marital and family law may not state that the lawyer specializes in 
divorce. 

The criteria set forth in the Florida Certification Plan is designed to establish a 
reasonable degree of objectivity and uniformity so that the use of the terms 
“specialization,” “expertise,” or other variations of those terms, conveys some 
meaningful information to the public and is not misleading.  A lawyer who meets the 
criteria for certification in a particular field automatically qualifies to state that the 
lawyer is a specialist or expert in the area of certification.  However, a lawyer making 
a claim of specialization or expertise is not required to be certified in the claimed field 
of specialization or expertise or to have met the specific criterion for certification if 
the lawyer can demonstrate that the lawyer has the education, training, experience, and 
substantial involvement in the area of practice that is generally understood within the 
legal profession to be commensurate with specialization or expertise. 

Fee and Cost Informationcost information 
Every advertisement that contains information about the lawyer's fee, including a 

contingent fee, must disclose all fees and costs that the client will be liable for.  If the 
client is, in fact, not responsible for any costs in addition to the fee, then no disclosure 
is necessary. For example, if a lawyer charges a flat fee to create and execute a will 
and there are no costs associated with the services, the lawyer's advertisement may 
state only the flat fee for that service. 

However, if there are costs for which the client is responsible, the advertisement 
must disclose this fact.  For example, if fees are contingent on the outcome of the 
matter, but the client is responsible for costs regardless of the matter's outcome, the 
following statements are permissible: "No Fee if No Recovery, but Client is 
Responsible for Costs," "No Fee if No Recovery, Excludes Costs," "No Recovery, No 
Fee, but Client is Responsible for Costs" and other similar statements. 

 

Commentary provides further guidance 
regarding claims of specialization and 
expertise. 
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On the other hand, if both fees and costs are contingent on the outcome of a 
personal injury case, the statements "No Fees or Costs If No Recovery" and "No 
Recovery - No Fees or Costs" are permissible. 
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FLORIDA BAR NEWS 

Search News Archives 

The Florida Bar News 
Advertising Rates • Classifieds • Attorneys Exchange • 
Archives • Subscribe •Journal 

November 1, 2018 ~ rg j News HOME I 

Florida Bar petition to amend rule 
4-7.14 
The Board of Governors of The Florida Bar gives notice of filing with the Supreme 

Court of Florida, on or about December 5, 2018, a petition to amend the Rules 

Regulating The Florida Bar. The full text of the proposed amendments is printed 

belowMembers who desire to comment on this proposed amendment may do 

so within 30 days after the filing of the Bar's petition. Comments should be filed 

directly with the clerk of the Supreme Court of Florida, and a copy must be 

served on the executive director of The Florida Bar. Rule 1-12.1, Rules Regulating 

The Florida Bar, governs these proceedings. 

RULES REGULATING THE FLORIDA BAR 

Chapter 4 RULES OF PROFESSIONAL CONDUCT 

4-1 CLIENT-LAWYER RELATIONSHIP 

RULE 4-7.14 POTENTIALLY MISLEADING ADVERTISEMENTS 

A lawyer may not engage in potentially misleading advertising. 

https://www.floridabar.org/news/tfb-news/?d url=%2Fdivcom%2Fjn%2Fjnnews01. nsf%2F8c9f 13012b96736985256aa900624829%2F56259b03332103. . . 1 /6  
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(a) Potentially Misleading Advertisements. Potentially misleading 

advertisements include, but are not limited to: 

(1) advertisements that are subject to varying reasonable interpretations, 1 or 

more of which would be materially misleading when considered in the 

relevant context; 

(2) advertisements that are literally accurate, but could reasonably mislead a 

prospective client regarding a material fact; 

(3) references to a lawyer's membership in, or recognition by, an entity that 

purports to base 5-\:::l€f::\.the membership or recognition on a lawyer's ability or 

skill, unless the entity conferring 5-\:::l€f::\.the membership or recognition is 

generally recognized within the legal profession as being a bona fide 

organization that makes its selections based t1-J9on objective and uniformly 

applied criteria, and that includes among its members or those recognized a 

reasonable cross-section of the legal community the entity purports to cover; 

(4) a statement that a lawyer is board certified, a specialist, an expert, or other 

variations of those termsthat term unless: 

(A) the lawyer has been certified under the Florida Certification Plan as set 

forth in chapter 6, Rules Regulating tfieThe Florida Bar, and the 

advertisement includes the area of certification and that The Florida Bar is 

the certifying organization; 

(B) the lawyer has been certified by an organization whose specialty 

certification program has been accredited by the American Bar Association 

or The Florida Bar as provided elsewhere in these rules. A lawyer certified by 

a specialty certification program accredited by the American Bar 

Association but not The Florida Bar must include the statement "Not 

Certified as a Specialist by The Florida Bar" in reference to the specialization 

or certification. All such advertisements must include the area of 

certification and the name of the certifying organization; or 

(C) the lawyer has been certified by another state bar if the state bar 

program grants certification on the basis of standards reasonably 

comparable to the standards of the Florida Certification Plan set forth in 

https://www.floridabar.org/news/tfb-news/?durl=%2Fdivcom%2Fjn%2Fjnnews01.nsf0/o2F8c9f13012b96736985256aa900624829%2F56259b03332103... 2/6  
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chapter 6 of these rules and the advertisement includes the area of 

certification and the name of the certifying organization. 

In the absence of such certification, a lawyer may communicate the fact 

that the lawyer limits his or her practice to 1 or more fields of law;-er 

(5) a statement that the lawyer is a specialist or an expert in an area of 

practice, or other variations of those terms, unless the lawyer is certified under 

the Florida Certification Plan or an American Bar Association or Florida Bar 

accredited certification plan or the lawyer can objectively verify the claim 

based on the lawyer's education, training, experience, and substantial 

involvement in the area of practice in which specialization or expertise is 

claimed; 

(6) a statement that a law firm specializes or has expertise in an area of 

practice, or other variations of those terms, unless the law firm can objectively 

verify the claim based on the education, training, experience, and substantial 

involvement in the area of practice by at least 1 of the lawyers employed by the 

law firm, but if the law firm cannot objectively verify the claim for every lawyer 

employed by the firm, the advertisement must contain a reasonably 

prominent disclaimer that not all lawyers in the firm specialize or have 

expertise in the area of practice in which the firm claims specialization or 

expertise; or 

(G7) information about the lawyer's fee, including those that indicate no fee 

will be charged in the absence of a recovery, unless the advertisement 

discloses all fees and expenses for which the client might be liable and any 

other material information relating to the fee. A lawyer who advertises a 

specific fee or range of fees for a particular service must honor the advertised 

fee or range of fees for at least 90 days unless the advertisement specifies a 

shorter period; provided that, for advertisements in the yellow pages of 

telephone directories or other media not published more frequently than 

annually, the advertised fee or range of fees must be honored for no less than 1 

year following publication. 

(b) Clarifying Information. A lawyer may use an advertisement that would 

otherwise be potentially misleading if the advertisement contains information or 

statements that adequately clarify the potentially misleading issue. 
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Comment 

Awards, Honorshonors, and Ratingsratings 

Awards, honors, and ratings are not subjective statements characterizing a 

lawyer's skills, experience, reputation, or record. Instead, they are statements of 

objectively verifiable facts from which an inference of quality may be drawn. It is 

therefore permissible under the rule for a lawyer to list bona fide awards, honors, 

and recognitions using the name or title of the actual award and the date it was 

given. If the award was given in the same year that the advertisement is 

disseminated or the advertisement references a rating that is current at the time 

the advertisement is disseminated, the year of the award or rating is not 

required. 

For example, the following statements are permissible: 

11John Doe is AV rated by Martindale-Hubbell. This rating is Martindale-Hubbell's 

highest rating." 

"Jane Smith was named a 2008 Florida Super Lawyer by Super Lawyers 

Magazine." 

Claims of Board Certification, Specialization or Expcrtiscboard certification, 

specialization, or expertise 

This rule permits a lawyer or law firm to indicate areas of practice in 

communications about the lawyer's or law firm's services, provided the 

advertising lawyer or law firm actually practices in those areas of law at the time 

the advertisement is disseminated. If a lawyer practices only in certain fields, or 

will not accept matters except in sttffithose fields, the lawyer is permitted to 

indicate that. A lawyer also may indicate that the lawyer concentrates in, focuses 

on, or limits the lawyer's practice to particular areas of practice as long as the 

statements are true. A lawyer who is not certified by The Florida Bar, by another 

state bar with comparable standards, or an organization accredited by the 

American Bar Association or The Florida Bar may not be described to the public 

as a "specialist,11 "specializing," "certified," or "board certified," being an "e)(pert," 

having "e)(pertise," or any variation of similar import. A lav17'Yer may indicate that 

the lawyer concentrates in, focuses on, or limits the lav17'Yer1s practice to particular 

areas of practice as long as the statements are true. 
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Certification is specific to individual lawyers; a law firm cannot be certified,-a-FT6 

cannot claim specialization or expertise in an area of practice per subdivision (c) 

of rule 6-3.4. Therefore, an advertisement may not state that a law firm is 

certified, has C)(pcrtisc in, or specializes in any area of practice. 

A lawyer can only state or imply that the lawyer is "certified," a "specialist," or an 

"c)(pcrt" in the actual area(s) of practice in which the lawyer is certified. A lawyer 

who is board certified in civil trial law, may se-state that, but may not state that 

the lawyer is certified, an C)(pcrt in, or specializes in personal injury. Similarly, a 

lavvycr who is board certified in marital and family law may not state that the 

lavvycr specializes in divorce. 

The criteria set forth in the Florida Certification Plan is designed to establish a 

reasonable degree of objectivity and uniformity so that the use of the terms 

"specialization," "expertise," or other variations of those terms, conveys some 

meaningful information to the public and is not misleading. A lawyer who meets 

the criteria for certification in a particular field automatically qualifies to state 

that the lawyer is a specialist or expert in the area of certification. However, a 

lawyer making a claim of specialization or expertise is not required to be 

certified in the claimed field of specialization or expertise or to have met the 

specific criterion for certification if the lawyer can demonstrate that the lawyer 

has the education, training, experience, and substantial involvement in the area 

of practice that is generally understood within the legal profession to be 

commensurate with specialization or expertise. 

Fee and Cost lnformationcost information 

Every advertisement that contains information about the lawyer•s fee, including 

a contingent fee, must disclose all fees and costs that the client will be liable for. 

If the client is, in fact, not responsible for any costs in addition to the fee, then no 

disclosure is necessary. For example, if a lawyer charges a flat fee to create and 

execute a will and there are no costs associated with the services, the lawyer's 

advertisement may state only the flat fee for that service. 

However, if there are costs for which the client is responsible, the advertisement 

must disclose this fact. For example, if fees are contingent on the outcome of the 

matter, but the client is responsible for costs regardless of the matter's outcome, 

the following statements arc permissible: "No Fee if No Recovery, but Client is 

Responsible for Costs," "No Fee if No Recovery, Excludes Costs," "No Recovery, No 

Fee, but Client is Responsible for Costs" and other similar statements. 
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On the other hand, if both fees and costs are contingent on the outcome of a 

personal injury case, the statements "No Fees or Costs If No Recovery" and "No 

Recovery- No Fees or Costs" are permissible. 

News HOME 
[Revised: 70-29-2078] 
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I 

I 

I
I, 

~upreme q[ourt of jfloriba 
500 South Duval Street 

Tallahassee, Florida 32399-1925 

JORGE LABARGA JOHN A. TOMASINO 

CHIEF JUSTICE CLERK OF COURT 

BARBARA J . PARIENTE 

R. FRED LEWIS 	 SILVESTER DAWSON 

MARSHAL 

CHARLES T. CANADY 

RICKY POLSTON 

PEGGY A. QUTNCE 	 November 17, 2017 

C. ALAN LAWSON 

JUSTICES 

Mr. John F. Harkness, Jr. 

Executive Director 

The Florida Bar 

651 East Jefferson Street 

Tallahassee, Florida 32399-2300 


Re: 	 Amendments to Rule Regulating the Florida Bar 4-7 .14 (Potentially 
Misleading Advertisements) 

Dear Mr. Harkness: 

At the direction of the Court, I am writing you following the Court's recent 
opinion in In re Amendments to the Rules Regulating the Florida Bar (Biennial 
Petition), No. SC16-1961, (Fla. Nov. 9, 2017) (Slip op.), to ask that you reconsider 
amendments to Rule Regulating the Florida Bar 4-7 .14 (Potentially Misleading 
Advertisements). A copy of the opinion is enclosed for your convenience. 

As you know, in the Court's November 9, 2017, opinion, the Court declined 
to adopt amendments to rule 4-7 .14( a) (Potentially Misleading Advertisements). 
The Bar proposed the amendments in response to a decision from the United States 
District Court for the N orthem District of Florida, holding that provisions in rule 4
7 .14( a) broadly prohibiting lawyers who were not board certified from making 
truthful statements that they "specialize in" or "have expertise in" a particular field 
of practice were unconstitutional. In its opinion, the Court expressed concern "that 

In Re Rules Regulating The Florida Bar - Rule 4-7.14 Page D-1



Mr. John F. Harkness, Jr. 
November 17, 2017 
Page: 2 

the Bar's proposal here does not sufficiently address the district court's decision, 
and that the language requiring that a lawyer's experience be 'reasonably 
comparable' to the Florida Certification Plan will prove to be problematic because 
it could lead to differing and inconsistent applications." Slip op. at 6. Because it 
concluded that the issue required further study, the Court referred the matter back 
to the Bar for additional consideration. Id. 

Consistent with the Court's direction, The Florida Bar should file a new 
petition to amend the Rules Regulating the Florida Bar, which will be docketed as 
a new case, with my office by February 15, 2018, with a copy to Deborah Meyer, 
the Director of Central Staff. If the Bar needs additional time to develop the 
requested rule amendments, please submit a request for an extension of time to my 
office indicating when the petition can be filed. Thank you in advance for your 
consideration of this matter, and please do not hesitate to contact me, if you have 
any questions. 

Enclosure 

JAT/jb/mc/sb 

cc: 	 The Honorable Jorge Labarga, Chief Justice 
Ms. Deborah J. Meyer, Supreme Court Director of Central Staff 

In Re Rules Regulating The Florida Bar - Rule 4-7.14 Page D-2



~upreme ~ourt of jfloriba 
Office of the Clerk 

500 South Duval Street 
Tallahassee, Florida 3 23 99-192 7 

JOHN A. TOMASINO PHONE NUMBER: (850) 488-0125 
CLERK www.floridasupremecourt.org 

MARK CLAYTON 

CHIEF DEPUTY CLERK 

JULIA BREEDING 

STAFF ATTORNEY 

January 19, 2018 

Elizabeth Clark Tarbert 
The Florida Bar 
651 East Jefferson Street 
Tallahassee, FL 32399-2300 

Re: Amendments to Rule Regulating The Florida Bar 4-7 .14 (Potentially 
Misleading Advertisements 

Dear Ms. Tarbert: 

We have received your request for an extension of time filed January 18, 2018. 
Your request for an extension has been granted. Your report should be submitted 
directly to my office by May 15, 2018. 

Ifyou have any questions, please do not hesitate to contact me. 

Sincerely, 

John A. Tomasino 

JAT/sh 
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Supreme Court of Florida 

Office of the Clerk 
500 South Duval Street 

Tallahassee, Florida 32399-1927 
JOHN A. TOMASINO  PHONE NUMBER: (850) 488-0125 
 CLERK www.floridasupremecourt.org 
MARK CLAYTON 
 CHIEF DEPUTY CLERK 
JULIA BREEDING 
 STAFF ATTORNEY 

May 23, 2018 
 
Elizabeth Clark Tarbert 
The Florida Bar 
651 East Jefferson Street 
Tallahassee, FL 32399-2300 
 
Re:  Amendments to Rule Regulating The Florida Bar 4-7.14 (Potentially 
Misleading Advertisements)  
 
Dear Ms. Tarbert: 
 
 We have received your request for an extension of time filed May 14, 2018.  
Your request for an extension has been granted.  Your report should be submitted 
directly to my office by December 17, 2018. 

 If you have any questions, please do not hesitate to contact me. 
 
 
 Sincerely, 
 
  
  
 John A. Tomasino 
 
JAT/sh 
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IN THE UNITED STATES DISTRICT COURT FOR THE
 
NORTHERN DISTRICT OF FLORIDA
 

TALLAHASSEE DIVISION
 

CHRISTIAN D. SEARCY et al., 

Plaintiffs, 

v. CASE NO. 4:13cv664-RH/CAS 

THE FLORIDA BAR et al., 

Defendants. 

____________________________/ 

ORDER ON THE MERITS 

This case presents a First Amendment challenge to two Florida Bar rules 

that govern attorney websites. The case is here on cross-motions for summary 

judgment.  Both sides agree the case should be resolved based on the summary-

judgment motions. 

The first challenged rule, at least as interpreted by the Bar’s Standing 

Committee on Advertising, requires any statement on an attorney’s website to be 

“objectively verifiable.” The Standing Committee says a website thus cannot 

include a statement such as “tort reform benefits insurers.” The rule as so 

interpreted would obviously violate the First Amendment, but in this lawsuit the 

Case No. 4:13cv664-RH/CAS 
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Bar renounces any such interpretation. The Bar has not, however, renounced 

application of the rule to at least some truthful statements about an attorney’s past 

results. Under controlling Eleventh Circuit authority, the plaintiffs’ challenge to 

this rule is not yet ripe. 

The second rule prohibits a law firm from saying it specializes in, or has 

expertise in, a given practice area, even if the statement is true.  The rule prohibits 

an individual attorney from truthfully claiming to specialize or have expertise in an 

area unless the attorney is board-certified in that area.  And because certification is 

not available for some practice areas, the rule prohibits an attorney from claiming 

to specialize or have expertise in those areas.  The challenge to this rule is ripe.  

The rule, at least as applied to the plaintiffs’ website, is unconstitutional. 

I 

The plaintiff Searcy Denney Scarola Barnhart & Shipley PA is a Florida law 

firm that handles personal-injury cases.  The individual plaintiffs are the firm’s five 

named partners.  The firm has included on its website (a term used in this order to 

include blogs and social-media materials), and wishes to continue to include on its 

website, some statements that clearly do, and others that may, violate the 

challenged rules, including, for example, a statement that tort reform benefits 

insurers and a statement that Searcy Denney specializes in mass-tort and unsafe-

Case No. 4:13cv664-RH/CAS 
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product cases. As is undisputed, the firm has handled many mass-tort and unsafe-

product cases. 

The defendants are The Florida Bar and, in their official capacities, four Bar 

officers, including the executive director. 

The plaintiffs challenge two rules that are part of the Rules Regulating The 

Florida Bar (sometimes cited in this order as “Florida Bar Rules”).  Rule 4-7.13 

prohibits “deceptive and inherently misleading” advertisements, defines that term, 

and, in Rule 4-7.13(b)(2), gives as a specific example of prohibited material 

“references to past results unless such information is objectively verifiable.”  Rule 

4-7.14(a)(4) prohibits “a statement that a lawyer is board certified, a specialist, an 

expert, or other variations of those terms,” unless the lawyer has been certified 

under The Florida Bar’s certification plan, another state’s comparable plan, or 

another certification plan accredited by The Florida Bar or the American Bar 

Association. 

The plaintiffs assert that the rules violate the First Amendment, both on their 

face and as applied. They also initially asserted that Rule 4-7.13 is 

unconstitutionally vague. An earlier order rejected the vagueness challenge on the 

merits. 

Case No. 4:13cv664-RH/CAS 
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II
 

The Bar has established a three-step procedure under which an attorney may 

obtain an opinion on whether a statement in an advertisement or on the attorney’s 

website violates the rules.  The first step is review of the statement by the Bar’s 

Ethics and Advertising Division.  The second step is review of the Ethics and 

Advertising Division’s opinion by the Bar’s Standing Committee on Advertising. 

The third step is review by the Bar’s Board of Governors. 

A favorable opinion at any step creates a “safe harbor”; an attorney cannot 

be disciplined based on a statement said to be permissible at any step.  But only the 

Board of Governors can establish the Bar’s official policy. Thus an opinion of the 

Ethics and Advertising Division or Standing Committee on Advertising, even 

when issued as a formal part of the review process, may establish a safe harbor but 

otherwise is not binding on the Bar or on the attorney. 

When invoking this process, an attorney may submit discrete materials from 

a website but must not submit the entire website. See Florida Bar Rule 4-7.19(d). 

In accordance with these procedures, Searcy Denney submitted 13 pages from its 

website (from the thousands of pages on the website as a whole), its LinkedIn 

profile page (which included a client’s unsolicited, favorable comments), and 

materials from the firm’s blog. 
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The Bar’s Ethics and Advertising Division and the Bar’s Standing 

Committee on Advertising provided rather remarkable responses, opining, for 

example, that Searcy Denney could not include on its website the following 

statements (deemed not to be objectively verifiable and thus to be forbidden): the 

days “when we could trust big corporations . . . are over”; “Government regulation 

of Corporate America’s disregard of consumer safety has been lackadaisical at 

best”; and “when it comes to ‘tort reform,’ there is a single winner: the insurance 

industry.”  In defense of this lawsuit, the Bar has backed away from these 

obviously unconstitutional positions; the Bar no longer asserts it can prohibit an 

attorney from making political statements like these. 

The Ethics and Advertising Division and the Standing Committee on 

Advertising also said Searcy Denney could not say it has “32 years of experience 

handling mass tort cases, resulting in justice for clients in a wide variety of 

circumstances,” or that it was “one of the few law firms in the country to 

successfully represent innocent victims of dangerous herbal supplements.” The 

theory was that “justice” and “successfully” are not objectively verifiable.  The Bar 

has not renounced these positions. 

Searcy Denney could have obtained review by the entity that has authority to 

bind the Bar: the Board of Governors. But Searcy Denney did not do so.  Instead, 

Searcy Denney and its named partners filed this lawsuit. 
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III 

The first issue is the extent to which the plaintiffs’ challenge to these 

provisions is ripe for adjudication despite Searcy Denney’s failure to obtain an 

opinion from the Board of Governors.  The law of the circuit on this issue is set out 

at length in Harrell v. The Florida Bar, 608 F.3d 1241, 1261 (11th Cir. 2010).  No 

purpose would be served by repeating here all that was said there. 

Harrell establishes that a First Amendment challenge to a Bar rule may go 

forward on the merits when three things are all true.  First, the attorney has made 

statements, and unless prohibited from doing so will continue to make statements, 

that may violate the challenged rule. Second, the attorney faces a credible threat of 

disciplinary action if the attorney continues to make the statements.  And third, 

nothing would be gained by requiring the attorney to obtain a more-definitive 

administrative interpretation of the rule, because the rule’s application is clear on 

its face. Harrell, 608 F.3d at 1261-62. 

The opinions of the Bar’s Ethics and Advertising Division and Standing 

Committee on Advertising are enough to show that the first two conditions are 

met.  The critical issue, then, is the third: whether application of the challenged 

rules to Searcy Denney’s statements is clear on the face of the rules.  As set out 

below, this condition is not met for the first challenged rule (Rule 4-7.13) but is 

met for the second (Rule 4-7.14). 
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IV 

Rule 4-7.13, provides in relevant part: 

A lawyer may not engage in deceptive or inherently 

misleading advertising. 

(a) Deceptive and Inherently Misleading Advertisements. An 
advertisement is deceptive and inherently misleading if 
it: 

(1) contains a material statement that is factually or 
legally inaccurate; 

(2) omits information that is necessary to prevent the 
information supplied from being misleading; or 

(3) implies the existence of a material nonexistent fact. 

(b)Examples of Deceptive and Inherently Misleading 
Advertisements.  Deceptive or inherently misleading 
advertisements include, but are not limited to 
advertisements that contain: 

(1)statements or information that can reasonably be 
interpreted by a prospective client as a prediction or 
guaranty of success or specific results; 

(2) references to past results unless such information is 
objectively verifiable, subject to rule 4-7.14; 

(3)comparisons of lawyers or statements, words or 
phrases that characterize a lawyer’s or law firm’s 
skills, experience, reputation or record, unless such 
characterization is objectively verifiable. 

Florida Bar Rule 4-7.13 (emphasis added). 
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On its face, the requirement that a statement be “objectively verifiable” 

applies only to statements about past results, not to every statement on a website or 

in other materials.  And on its face, the requirement that a statement about past 

results be “objectively verifiable” does not proscribe—or at least does not 

necessarily proscribe—a statement that an attorney has achieved justice or 

successfully represented clients. Nor does the requirement, on its face, proscribe 

truthful statements about actual results obtained for clients. 

The Bar has said in its official comment on the rule that statements about 

past results can be misleading. And indeed they can. An astute attorney once 

observed that the easiest way to get a million-dollar verdict is to have a five-

million-dollar case and try it poorly.  So an attorney’s statement that the attorney 

has obtained a million-dollar verdict does not necessarily show that the attorney 

handled the case well.  Still, a client faced with a choice between two attorneys 

might wish to know that one has obtained a million-dollar verdict in a case of the 

kind at issue and the other has never even tried such a case.  The solution to the 

Bar’s concern is to provide potential clients more information, not less.  The Bar 

has fallen short of justifying a ban on truthful statements along these lines. 

The difficulty for the plaintiffs in the current lawsuit, though, is that the rule 

does not explicitly prohibit such a statement. Even the official comment says only 

that an attorney’s claim to have “successfully” handled a case “may or may not be 
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sufficiently objectively verifiable.” Florida Bar Rule 4-7.13, Comment (emphasis 

added). Searcy Denney can hardly be criticized for fearing the worst, based on the 

Bar’s “long and undeniable trend towards increasingly restrictive measures to 

control attorney advertising,” Harrell, 608 F.3d at 1248, the many inconsistent and 

sometimes indefensible positions the Bar has taken in other instances, see id. at 

1255-56, and the opinions of the Bar’s Ethics and Advertising Division and 

Standing Committee on Advertising in response to Searcy Denney’s inquiry in this 

very case. But until the Board of Governors interprets the rule in an 

unconstitutional manner, the challenge is premature.  That is the clear import of 

Harrell. 

V 

The result is different for Rule 4-7.14, which provides in relevant part: 

A lawyer may not engage in potentially misleading advertising. 

(a) Potentially Misleading Advertisements. Potentially 

misleading advertisements include, but are not limited to: 

. . . . 

(4) a statement that a lawyer is board certified, a specialist, 

an expert, or other variations of those terms unless: 

(A) the lawyer has been certified under the Florida 

Certification Plan as set forth in chapter 6, Rules 

Regulating the Florida Bar and the advertisement 

includes the area of certification and that The 

Florida Bar is the certifying organization; 
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(B) the lawyer has been certified by an organization 

whose specialty certification program has been 

accredited by the American Bar Association or The 

Florida Bar as provided elsewhere in these rules. A 

lawyer certified by a specialty certification program 

accredited by the American Bar Association but not 

The Florida Bar must include the statement "Not 

Certified as a Specialist by The Florida Bar" in 

reference to the specialization or certification. All 

such advertisements must include the area of 

certification and the name of the certifying 

organization; or 

(C) the lawyer has been certified by another state bar if 

the state bar program grants certification on the 

basis of standards reasonably comparable to the 

standards of the Florida Certification Plan set forth 

in chapter 6 of these rules and the advertisement 

includes the area of certification and the name of the 

certifying organization. 

Fla. Bar Rule 4-7.14 (emphasis added). 

The application of this rule is clear: Searcy Denney cannot say it specializes 

or has expertise in mass-tort or unsafe-product cases, or even in personal-injury 

cases, even though the firm undeniably has expertise in these areas.  Nor can any 

individual attorney claim to specialize or have expertise in mass-tort or unsafe-

product cases, even if the attorney handles only cases of that kind, and even if the 

attorney has successfully handled many such cases. The challenge to this rule thus 

is ripe. 

The controlling First Amendment standards have been set out in a series of 

decisions, many specifically addressing statements by lawyers. “Lawyer 
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advertising is a constitutionally protected form of commercial speech, but like any 

other form of commercial speech, a state may regulate it to protect the public.” 

Mason v. Fla. Bar, 208 F.3d 952, 955 (11th Cir. 2000) (citing Bates v. State Bar of 

Ariz., 433 U.S. 350, 383–84 (1977)).  Courts review the constitutionality of a 

state’s restrictions on lawyer advertising based on the test originally adopted by the 

Supreme Court in Central Hudson Gas & Electric Corp. v. Public Service 

Commission of N.Y., 447 U.S. 557, 563–66 (1980). 

“Under Central Hudson, the government may freely regulate commercial 

speech that concerns unlawful activity or is misleading.” Florida Bar v. Went for 

It, Inc., 515 U.S. 618, 623-24 (1995).  If the commercial speech concerns lawful 

activity and is not misleading, the government must meet the Central Hudson test. 

See id. at 624. Searcy Denney’s proposed statements are lawful and not 

misleading. So the Central Hudson test applies. 

Under Central Hudson, a restriction on commercial speech is valid only if 

(1) the asserted governmental interest in restricting the speech is substantial; (2) 

the challenged restriction directly advances the asserted governmental interest; and 

(3) the restriction is not more extensive than is necessary to serve that interest. 

See, e.g., Greater New Orleans Broad. Ass’n v. United States, 527 U.S. 173, 183 

(1999); Central Hudson, 447 U.S. at 563-66. 
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“Unlike rational basis review, the Central Hudson standard does not permit 

us to supplant the precise interests put forward by the State with other 

suppositions.” Edenfield v. Fane, 507 U.S. 761, 768 (1993).  “Under Central 

Hudson’s second prong, the State must demonstrate that the challenged regulation 

advances the Government’s interest in a direct and material way.” Went for It, 515 

U.S. at 625 (internal quotations omitted). “That burden, we have explained, ‘is not 

satisfied by mere speculation or conjecture; rather, a governmental body seeking to 

sustain a restriction on commercial speech must demonstrate that the harms it 

recites are real and that its restriction will in fact alleviate them to a material 

degree.’ ”  Id. (quoting Edenfield, 507 U.S. at 767). To show that a regulation 

materially advances a substantial interest, a state may present empirical data, 

studies, and anecdotal evidence. See id. at 628. “Courts have generally required 

the state to present tangible evidence that the commercial speech in question is 

misleading and harmful to consumers before they will find that restrictions on such 

speech satisfy [this] prong.” Borgner v. Brooks, 284 F.3d 1204, 1211 (11th Cir. 

2002). 

“The third prong of Central Hudson requires that there be an adequate ‘fit 

between the legislature’s ends and the means chosen to accomplish those ends, a fit 

that is not necessarily perfect, but reasonable.’ ”  Harrell v. Fla. Bar, 608 F.3d 

1241, 1270-71 (11th Cir. 2010) (quoting Went for It, 515 U.S. at 632).  While “the 
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‘least restrictive means’ test has no role in the commercial speech context, . . . the 

existence of ‘numerous and obvious less-burdensome alternatives to the restriction 

on commercial speech . . . is certainly a relevant consideration in determining 

whether the ‘fit’ between ends and means is reasonable.’ ”  Went for It, 515 U.S. at 

632 (quoting Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 417 n.13 

(1993)). 

In our case, the Bar’s position rests on two premises, neither of which 

withstands analysis.  First, the Bar speculates that a potential client will be misled 

into believing that an attorney who “specializes” or has “expertise” in an area is 

board certified.  But the Bar has offered no empirical or even anecdotal evidence in 

support of the assertion.  And if the Bar is really concerned with this possibility, 

there are narrower ways to attack the problem, including, for example, by 

educating the public on what it means to be board certified, or by requiring a 

disclaimer—a statement by the attorney explaining that the attorney specializes or 

has expertise but is not board certified. 

Second, the Bar says: 

If the State were prohibited from establishing any standards as a 

basis for claiming specialization or expertise, lawyers would be 

able to self-certify and any lawyer could claim to be an expert or 

specialist in any field.  The State has a substantial interest in 

enabling consumers to determine which lawyers have special 

training and expertise without having to engage in a degree of 

research that would be so extensive as to be impracticable for the 

average consumer. 

Case No. 4:13cv664-RH/CAS 
In Re Rules Regulating The Florida Bar - Rule 4-7.14 Page D-17



   

    
 

     

 

    

  

    

 

      

  

   

  

   

  

  

 

 

 

 

  

   

 

  

Case 4:13-cv-00664-RH-CAS Document 37 Filed 09/30/15 Page 14 of 17 

Page 14 of 17 

Def.’s Mot. Summ. J., ECF No. 35, at 6-7. 

The easy answer is that nobody has proposed to prevent the Bar from 

establishing reasonable standards. Nobody has proposed to allow a lawyer 

to “self-certify” or to claim expertise without a basis for doing so.  The Bar 

can prohibit untrue or misleading claims.  But this is not what the Bar has 

done. 

Instead, the Bar prohibits even truthful claims.  Searcy Denney has 

expertise in mass-tort and unsafe-product cases, as well as in personal-injury 

cases generally.  The Bar has not denied it and could not reasonably do so.  

But Rule 4-7.14 prohibits Searcy Denney from noting on its website that it 

has expertise in these areas.  Indeed, the Bar prohibits every lawyer in the 

state from claiming expertise in mass-tort or unsafe-product cases, because 

there is no board certification in these narrow fields.  And the Bar prohibits 

every law firm in the state from claiming expertise in personal-injury cases, 

because law firms, as distinguished from individual lawyers, cannot be 

board-certified. 

It should be noted, too, that the Bar’s approach is unlikely to solve the 

problem it posits.  The Bar readily allows a lawyer to assert that the lawyer 

handles only cases of a specific kind.  So a lawyer can say personal-injury 

cases are all the lawyer handles, or that personal-injury cases are the 
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lawyer’s business.  The Bar apparently believes that a potential client will 

attribute a different meaning to these assertions than to the assertion that a 

lawyer specializes or has expertise in personal-injury cases.  But the Bar has 

offered no empirical or even anecdotal support for the supposition.  When 

First Amendment rights are at stake, such an unsupported (and indeed 

unintuitive) supposition will not do. 

In sum, the Bar’s ban on truthful statements about a lawyer’s or law 

firm’s specialty or expertise, at least as applied to websites, fails all three 

prongs of the Central Hudson test. 

This analysis is confirmed by Abramson v. Gonzales, 949 F.2d 1567 (11th 

Cir. 1992). When that case was decided, Florida licensed psychologists but did not 

prohibit the practice of psychology without a license.  Even so, a Florida statute 

prohibited unlicensed psychologists from advertising that they were 

“psychologists.” The state’s theory was that the public would wrongly assume that 

a “psychologist” was licensed—much as the Bar asserts here that the public will 

assume a “specialist” is board-certified.  The Eleventh Circuit held that the 

advertising restriction violated the First Amendment.  The court said that in Peel v. 

Attorney Registration & Disciplinary Comm’n of Illinois, 496 U.S. 91, 110 (1990), 

“[a] majority of the justices rejected the ‘paternalistic assumption’ that the ‘public 

would automatically mistake a claim of specialization for a claim of formal 
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recognition by the State.’ ” Id. at 1576 (quoting Peel, 496 U.S. at 105).  The 

Eleventh Circuit also said that the “state’s own definition of a specialist—or here a 

psychologist—cannot bar those who truthfully hold themselves out as specialists or 

psychologists from doing so.” Id. Here, as in Abramson, the state cannot prevent a 

person from advertising a lawful specialty, even if the state’s own definition of the 

specialty is different. 

VI 

For these reasons, 

IT IS ORDERED: 

1. The plaintiffs’ summary-judgment motion, as amended, ECF Nos. 30 & 

33, is granted in part and denied in part. 

2. The defendants’ summary-judgment motion, ECF No. 35, is denied. 

3. The defendants John F. Harkness, Elizabeth Tarbert, James N. Watson, 

Jr., and Adria E. Quintela, in their official capacities as employees of the Florida 

Bar, are enjoined from enforcing Rules Regulating The Florida Bar, Rule 4-

7.14(a)(4), to prohibit the plaintiffs from making truthful statements on a website, 

blog, or social medium about their specialty or expertise. This injunction binds 

these defendants and their officers, agents, servants, employees, and attorneys— 

and others in active concert or participation with any of them—who receive actual 

notice of this injunction by personal service or otherwise. 
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4. The plaintiffs’ other claims are dismissed without prejudice for lack of 

jurisdiction because the claims are not ripe. 

5. The clerk must enter judgment and close the file. 

6. The court retains jurisdiction to award costs and attorney’s fees on a 

timely motion and to enforce the injunction. 

SO ORDERED on September 30, 2015. 

s/Robert L. Hinkle 

United States District Judge 
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From: Steven Rubin 
To: Tarbert, Elizabeth 
Cc: Kellogg, Diana; Tucker, Caroline; Steven Dennis Rubin 
Subject: Advertising Rule/Specialization 
Date: Saturday, January 27, 2018 11:17:54 AM 
Attachments: BLSEAdvertisingRuleTarbertRevision010218Redlined012418BLSE.docx 

Elizabeth, 

Thank you for meeting with the BLSE Executive Subcommittee and revising your 
draft of the Advertising Rule to incorporate some of the comments and concerns of 
the BLSE.  After reviewing the revised draft, the BLSE concluded it cannot support 
its adoption by the Florida Supreme Court. 

As I previously stated in my December 8, 2018, letter to you, the Florida Bar and 
the BLSE agree that objective verification of a lawyer's claim of specialization or 
expertise is the goal to achieve. However, while the revised Rule is an 
improvement, the BLSE has a real concern that the Florida Supreme Court will 
conclude again that the Rule could still lead to inconsistent and differing 
applications. A general reference to the minimum standards of certification in 
Chapter 6 may not satisfy the “reasonable standard” requirement addressed in the 
Searcy decision. In addition, the language as written seems to water down the 
concept of a specialist merely as a lawyer with five years of experience, 40% 
concentration in a practice area, and a certain amount of CLE. 

The BLSE considered drafting detailed uniform standards of specialization that 
could be applied by the Advertising Committee to all practice areas in a consistent 
manner. It also discussed adapting the advertising rule used by the Florida Board of 
Medicine for medical specialties, to legal specialization advertising. The medical 
model should be further explored.  There just has not been a sufficient amount of 
time for the BLSE to thoughtfully prepare its own draft of the Rule which will 
satisfy the Florida Supreme Court’s concerns and distinguish the lawyer who is 
Board Certified from one who is not. 

I have attached a red lined version of your January 2, 2018, Rule draft which 
contains some minor edits. The submission of this version of the Rule by the BLSE 
should not be construed by The Florida Bar as BLSE’s approval of the draft. Rather, 
it has been provided to The Florida Bar in the event no further study of this issue 
will occur before the Rule is submitted to the Florida Supreme Court. The BLSE’s 
position is, as directed by the Florida Supreme Court itself, that this important issue 
requires further study. 

Thank you for the opportunity to provide The Florida Bar with the BLSE’s 
comments. Please contact me at your convenience should you wish to discuss the 
above or if you have any questions. 
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Rules Regulating the florida bar

Chapter 4 rules of professional conduct

4-7.1 information about legal services

RULE 4-7.14  POTENTIALLY MISLEADING ADVERTISEMENTS



A lawyer may not engage in potentially misleading advertising.

(a)	Potentially Misleading Advertisements. Potentially misleading advertisements include, but are not limited to: 

(1)	advertisements that are subject to varying reasonable interpretations, 1 or more of which would be materially misleading when considered in the relevant context;

(2)	advertisements that are literally accurate, but could reasonably mislead a prospective client regarding a material fact;

(3)	references to a lawyer's membership in, or recognition by, an entity that purports to base suchthe membership or recognition on a lawyer's ability or skill, unless the entity conferring suchthe membership or recognition is generally recognized within the legal profession as being a bona fide organization that makes its selections based upon objective and uniformly applied criteria, and that includes among its members or those recognized a reasonable cross-section of the legal community the entity purports to cover;

(4)	a statement that a lawyer is board certified, a specialist, an expert, or other variations of thosethat terms unless:

(A) the lawyer has been certified under the Florida Certification Plan as set forth in chapter 6, Rules Regulating the Florida Bar and the advertisement includes the area of certification and that The Florida Bar is the certifying organization;

(B) the lawyer has been certified by an organization whose specialty certification program has been accredited by the American Bar Association or The Florida Bar as provided elsewhere in these rules.  A lawyer certified by a specialty certification program accredited by the American Bar Association but not The Florida Bar must include the statement "Not Certified as a Specialist by The Florida Bar" in reference to the specialization or certification. All such advertisements must include the area of certification and the name of the certifying organization; or

(C) the lawyer has been certified by another state bar if the state bar program grants certification on the basis of standards reasonably comparable to the standards of the Florida Certification Plan set forth in chapter 6 of these rules and the advertisement includes the area of certification and the name of the certifying organization.

In the absence of such certification, a lawyer may communicate the fact that the lawyer limits his or her practice to 1 or more fields of law; or

(5)	a statement that the lawyer is a specialist or an expert in an area of practice or other variations of those terms unless the lawyer can objectively verify that the lawyer meets or exceeds the minimum standards for certification under the Florida Certification Plan, excluding examination and peer review, and, if the area of claimed specialization or expertise is or falls within an area of practice under the Florida Certification Plan or another certification plan and the lawyer is not board certified in that area of practice, the advertisement includes a reasonably prominent disclaimer that the lawyer is not board certified by The Florida Bar or another Florida Bar accredited certification program, and the lawyer has not been evaluated for professionalism or ethics by the Florida Bar Board of Legal Specialization and Education;

(6) a statement that a law firm specializes or has expertise in an area of practice, or other variations of those terms unless the law firm can objectively verify that a majority of the lawyers meet or exceed the minimum standards for certification under the Florida Certification Plan, excluding examination and peer review, and, if the area of claimed specialization or expertise is or falls within an area of practice under the Florida Certification Plan or another certification plan and the lawyer or all lawyers in the law firm are not board certified in that area of practice, the advertisement includes a reasonably prominent disclaimer that the lawyer is not board certified by The Florida Bar or another certification program or that all lawyers in the firm are not board certified by The Florida Bar or another Florida Bar accredited certification program, and the lawyer has not been evaluated for professionalism or ethics by the Florida Bar Board of Legal Specialization and Education; or

(56)	information about the lawyer's fee, including those that indicate no fee will be charged in the absence of a recovery, unless the advertisement discloses all fees and expenses for which the client might be liable and any other material information relating to the fee.  A lawyer who advertises a specific fee or range of fees for a particular service must honor the advertised fee or range of fees for at least 90 days unless the advertisement specifies a shorter period; provided that, for advertisements in the yellow pages of telephone directories or other media not published more frequently than annually, the advertised fee or range of fees must be honored for no less than 1 year following publication.

(b)	Clarifying Information. A lawyer may use an advertisement that would otherwise be potentially misleading if the advertisement contains information or statements that adequately clarify the potentially misleading issue.

Comment

Awards, Honorshonors, and Ratingsratings

Awards, honors and ratings are not subjective statements characterizing a lawyer's skills, experience, reputation or record. Instead, they are statements of objectively verifiable facts from which an inference of quality may be drawn. It is therefore permissible under the rule for a lawyer to list bona fide awards, honors and recognitions using the name or title of the actual award and the date it was given.  If the award was given in the same year that the advertisement is disseminated or the advertisement references a rating that is current at the time the advertisement is disseminated, the year of the award or rating is not required.

For example, the following statements are permissible:

"John Doe is AV rated by Martindale-Hubbell. This rating is Martindale-Hubbell's highest rating."

"Jane Smith was named a 2008 Florida Super Lawyer by Super Lawyers Magazine."

Claims of Board Certification, Specialization or Expertiseboard certification, specialization, or expertise

This rule permits a lawyer or law firm to indicate areas of practice in communications about the lawyer's or law firm's services, provided the advertising lawyer or law firm actually practices in those areas of law at the time the advertisement is disseminated. If a lawyer practices only in certain fields, or will not accept matters except in such fields, the lawyer is permitted to indicate that.  A lawyer who is not certified by The Florida Bar, by another state bar with comparable standards, or an organization accredited by the American Bar Association or The Florida Bar may not be described to the public as a "specialist," "specializing," "certified," or "board certified," being an "expert," having "expertise," or any variation of similar import. A lawyer may indicate that the lawyer concentrates in, focuses on, or limits the lawyer's practice to particular areas of practice as long as the statements are true.

Certification is specific to individual lawyers; a law firm cannot be certified, and cannot claim specialization or expertise in an area of practice per subdivision (c) of rule 6-3.4.  Therefore, an advertisement may not state that a law firm is certified, has expertise in, or specializes in any area of practice.  

A lawyer can only state or imply that the lawyer is "certified," a "specialist," or an "expert" in the actual area(s) of practice in which the lawyer is certified. A lawyer who is board certified in civil trial law, may so state that, but may not state that the lawyer is certified, an expert in, or specializes in personal injury. Similarly, a lawyer who is board certified in marital and family law may not state that the lawyer specializes in divorce.

Fee and Cost Informationcost information

Every advertisement that contains information about the lawyer's fee, including a contingent fee, must disclose all fees and costs that the client will be liable for.  If the client is, in fact, not responsible for any costs in addition to the fee, then no disclosure is necessary. For example, if a lawyer charges a flat fee to create and execute a will and there are no costs associated with the services, the lawyer's advertisement may state only the flat fee for that service.

However, if there are costs for which the client is responsible, the advertisement must disclose this fact.  For example, if fees are contingent on the outcome of the matter, but the client is responsible for costs regardless of the matter's outcome, the following statements are permissible: "No Fee if No Recovery, but Client is Responsible for Costs," "No Fee if No Recovery, Excludes Costs," "No Recovery, No Fee, but Client is Responsible for Costs" and other similar statements.

On the other hand, if both fees and costs are contingent on the outcome of a personal injury case, the statements "No Fees or Costs If No Recovery" and "No Recovery - No Fees or Costs" are permissible.









 

 
 

 

Best regards, 

Steve 
Chair, BLSE 

Steven D. Rubin, B.C.S. 
Florida Bar Board Certified Real Estate Lawyer 
Florida Supreme Court Certified Circuit Mediator 
200 West Palmetto Park Road 
Suite 301 
Boca Raton, FL 33432 
p. (561) 391-7992 
f. (561) 869-1701 
Steven@RubinLawFlorida.com 
www.RubinLawFlorida.com 

This e-mail transmission is intended only for the use of the intended recipient(s) and it may be subject to attorney-client 
privilege, constitute attorney work product, and be confidential. If you are not the intended recipient, or the employee or agent 
responsible to deliver it to the intended recipient, please (i) do not read it, (ii) reply to the sender that you have received the 
message in error, and (iii) erase or destroy the message. Any review, retransmission, conversion to hard copy, copying, 
circulation, communication, dissemination, or other use of this message or any attachment thereto is strictly prohibited and 
may be illegal. Any obtainment, communication, use, or dissemination of metadata relating to this message or any attachment 
thereto is unauthorized and strictly prohibited. Thank you. 

Please note: Florida has very broad public records laws. Many written communications to or 
from The Florida Bar regarding Bar business may be considered public records, which must 
be made available to anyone upon request. Your e-mail communications may therefore be 
subject to public disclosure. 
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RULES REGULATING THE FLORIDA BAR 

CHAPTER 4 RULES OF PROFESSIONAL CONDUCT 

4-7.1 INFORMATION ABOUT LEGAL SERVICES 

RULE 4-7.14  POTENTIALLY MISLEADING ADVERTISEMENTS 

 

A lawyer may not engage in potentially misleading advertising. 

(a) Potentially Misleading Advertisements. Potentially misleading 
advertisements include, but are not limited to:  

(1) advertisements that are subject to varying reasonable interpretations, 1 
or more of which would be materially misleading when considered in the 
relevant context; 

(2) advertisements that are literally accurate, but could reasonably mislead 
a prospective client regarding a material fact; 

(3) references to a lawyer's membership in, or recognition by, an entity that 
purports to base suchthe membership or recognition on a lawyer's ability or 
skill, unless the entity conferring suchthe membership or recognition is 
generally recognized within the legal profession as being a bona fide 
organization that makes its selections based upon objective and uniformly 
applied criteria, and that includes among its members or those recognized a 
reasonable cross-section of the legal community the entity purports to cover; 

(4) a statement that a lawyer is board certified, a specialist, an expert, or 
other variations of thosethat terms unless: 

(A) the lawyer has been certified under the Florida Certification Plan as 
set forth in chapter 6, Rules Regulating the Florida Bar and the 
advertisement includes the area of certification and that The Florida Bar is 
the certifying organization; 

(B) the lawyer has been certified by an organization whose specialty 
certification program has been accredited by the American Bar Association 
or The Florida Bar as provided elsewhere in these rules.  A lawyer certified 
by a specialty certification program accredited by the American Bar 
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Association but not The Florida Bar must include the statement "Not 
Certified as a Specialist by The Florida Bar" in reference to the 
specialization or certification. All such advertisements must include the 
area of certification and the name of the certifying organization; or 

(C) the lawyer has been certified by another state bar if the state bar 
program grants certification on the basis of standards reasonably 
comparable to the standards of the Florida Certification Plan set forth in 
chapter 6 of these rules and the advertisement includes the area of 
certification and the name of the certifying organization. 

In the absence of such certification, a lawyer may communicate the fact 
that the lawyer limits his or her practice to 1 or more fields of law; or 

(5) a statement that the lawyer is a specialist or an expert in an area of 
practice or other variations of those terms unless the lawyer can objectively 
verify that the lawyer meets or exceeds the minimum standards for certification 
under the Florida Certification Plan, excluding examination and peer review, 
and, if the area of claimed specialization or expertise is or falls within an area 
of practice under the Florida Certification Plan or another certification plan and 
the lawyer is not board certified in that area of practice, the advertisement 
includes a reasonably prominent disclaimer that the lawyer is not board 
certified by The Florida Bar or another Florida Bar accredited certification 
program, and the lawyer has not been evaluated for professionalism or ethics 
by the Florida Bar Board of Legal Specialization and Education; 

(6) a statement that a law firm specializes or has expertise in an area of 
practice, or other variations of those terms unless the law firm can objectively 
verify that a majority of the lawyers meet or exceed the minimum standards for 
certification under the Florida Certification Plan, excluding examination and 
peer review, and, if the area of claimed specialization or expertise is or falls 
within an area of practice under the Florida Certification Plan or another 
certification plan and the lawyer or all lawyers in the law firm are not board 
certified in that area of practice, the advertisement includes a reasonably 
prominent disclaimer that the lawyer is not board certified by The Florida Bar 
or another certification program or that all lawyers in the firm are not board 
certified by The Florida Bar or another Florida Bar accredited certification 
program, and the lawyer has not been evaluated for professionalism or ethics 
by the Florida Bar Board of Legal Specialization and Education; or 
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(56) information about the lawyer's fee, including those that indicate no 
fee will be charged in the absence of a recovery, unless the advertisement 
discloses all fees and expenses for which the client might be liable and any 
other material information relating to the fee.  A lawyer who advertises a 
specific fee or range of fees for a particular service must honor the advertised 
fee or range of fees for at least 90 days unless the advertisement specifies a 
shorter period; provided that, for advertisements in the yellow pages of 
telephone directories or other media not published more frequently than 
annually, the advertised fee or range of fees must be honored for no less than 1 
year following publication. 

(b) Clarifying Information. A lawyer may use an advertisement that would 
otherwise be potentially misleading if the advertisement contains information or 
statements that adequately clarify the potentially misleading issue. 

COMMENT 
Awards, Honorshonors, and Ratingsratings 

Awards, honors and ratings are not subjective statements characterizing a 
lawyer's skills, experience, reputation or record. Instead, they are statements of 
objectively verifiable facts from which an inference of quality may be drawn. It is 
therefore permissible under the rule for a lawyer to list bona fide awards, honors 
and recognitions using the name or title of the actual award and the date it was 
given.  If the award was given in the same year that the advertisement is 
disseminated or the advertisement references a rating that is current at the time the 
advertisement is disseminated, the year of the award or rating is not required. 

For example, the following statements are permissible: 

"John Doe is AV rated by Martindale-Hubbell. This rating is Martindale-
Hubbell's highest rating." 

"Jane Smith was named a 2008 Florida Super Lawyer by Super Lawyers 
Magazine." 

Claims of Board Certification, Specialization or Expertiseboard certification, 
specialization, or expertise 

This rule permits a lawyer or law firm to indicate areas of practice in 
communications about the lawyer's or law firm's services, provided the advertising 
lawyer or law firm actually practices in those areas of law at the time the 
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advertisement is disseminated. If a lawyer practices only in certain fields, or will 
not accept matters except in such fields, the lawyer is permitted to indicate that.  A 
lawyer who is not certified by The Florida Bar, by another state bar with 
comparable standards, or an organization accredited by the American Bar 
Association or The Florida Bar may not be described to the public as a "specialist," 
"specializing," "certified," or "board certified," being an "expert," having 
"expertise," or any variation of similar import. A lawyer may indicate that the 
lawyer concentrates in, focuses on, or limits the lawyer's practice to particular 
areas of practice as long as the statements are true. 

Certification is specific to individual lawyers; a law firm cannot be certified, 
and cannot claim specialization or expertise in an area of practice per subdivision 
(c) of rule 6-3.4.  Therefore, an advertisement may not state that a law firm is 
certified, has expertise in, or specializes in any area of practice.   

A lawyer can only state or imply that the lawyer is "certified," a "specialist," or 
an "expert" in the actual area(s) of practice in which the lawyer is certified. A 
lawyer who is board certified in civil trial law, may so state that, but may not state 
that the lawyer is certified, an expert in, or specializes in personal injury. Similarly, 
a lawyer who is board certified in marital and family law may not state that the 
lawyer specializes in divorce. 

Fee and Cost Informationcost information 

Every advertisement that contains information about the lawyer's fee, including 
a contingent fee, must disclose all fees and costs that the client will be liable for.  If 
the client is, in fact, not responsible for any costs in addition to the fee, then no 
disclosure is necessary. For example, if a lawyer charges a flat fee to create and 
execute a will and there are no costs associated with the services, the lawyer's 
advertisement may state only the flat fee for that service. 

However, if there are costs for which the client is responsible, the 
advertisement must disclose this fact.  For example, if fees are contingent on the 
outcome of the matter, but the client is responsible for costs regardless of the 
matter's outcome, the following statements are permissible: "No Fee if No 
Recovery, but Client is Responsible for Costs," "No Fee if No Recovery, Excludes 
Costs," "No Recovery, No Fee, but Client is Responsible for Costs" and other 
similar statements. 
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On the other hand, if both fees and costs are contingent on the outcome of a 
personal injury case, the statements "No Fees or Costs If No Recovery" and "No 
Recovery - No Fees or Costs" are permissible. 
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<Burri@Burri-law.com> on 03/22/2018 11:45:58 AM 

Please respond to <Burri@Burri-law.com> 

To: <eto@flabar.org> 
cc:
  
Subject: unconstitutional proposed changes to the Florida Bar rules
 

Staff: 

 

Dear Florida Bar, 
 
I write in response to the following unconstitutional proposed changes to the Florida Bar rules 
for the Board of Governors of The Florida Bar meeting on March 23rd: 
 

Chapter 4 Rules of Professional Conduct 

RULE 4-7.14 POTENTIALLY MISLEADING ADVERTISEMENTS 

Within subdivision (a)(4) and the commentary, omits the terms "specialist" and "expert" 
as terms prohibited unless the lawyer is board certified. Adds new subdivisions (a)(5) and 
(a)(6) and commentary adding that lawyers may use of terms "specialist" and "expert" if 
they meet certain requirements and that law firms may claim specialization or expertise if 
they meet certain requirements, but requiring a disclaimer that the lawyer or law firm is 
not certified under certain circumstances. 

 
Members not informed. 
I first note that the general membership of the bar was not informed of what the “certain 
circumstances” are when the amendment was published in the Florida Bar news.  As a digital 
newspaper, I see no reason why the entire proposal could not be printed. Digital “ink and paper” 
has really no cost. Considering the Florida Supreme Court struck down the original rule as 
unconstitutional as a restraint of trade and violation of free speech AND declined to accept the 
boards first attempt at making a new rule… it seems comments from the entire body of members 
might be useful and warranted.  However, the committee followed a process where to gain those 
“certain circumstances” one had to write the bar and request the amendment.  This seems not to 
comport well with our strong “sunshine laws,” and perhaps a cynical person might say is 
intentional to quietly protect the status quo and the unfair nature of the board certification 
program. 
 
Having requested and received the amendments, I reproduce below only the portions I object to 
and believe are unconstitutional, misleading, unethical, vague, and overbroad. 
 
The Amendments to Rule 4-7.14: 
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(5) a statement that the lawyer is a specialist or an expert, or other variations of those 
terms, in an area of practice that is not an area of practice  or is not within an area of  
practice  under the Florida Certification Plan  unless the lawyer can objectively verify that 
the lawyer meets or exceeds the minimum standards for certification set forth in rule 
6-3.5 excluding examination and peer review; 

(6) a statement that the lawyer is a specialist or an expert, or other variation of those 
terms, in an area of practice that is an area of practice or is within an area of practice 
under the Florida Certification Plan unless the lawyer can objectively verify that the 
lawyer meets or exceeds the minimum standards for certification of that area set forth in 
the Florida Certification Plan in chapter 6 of these rules excluding examination and peer 
review and the advertisement includes a reasonably prominent disclaimer that the lawyer  
is not board certified by The Florida Bar if the lawyer is not;  

(7) a statement that a law firm specializes or has expertise, or other variations of those 
terms, in an area of practice that is not an area of practice or is not within an area of  
practice under the Florida Certification Plan unless the law firm can objectively verify  
that a majority of the lawyers employed by the law firm meet or exceed the minimum  
standards for certification set forth in rule 6-3.5 excluding examination and peer review; 

(8) a statement that a law firm specializes or has expertise, or other variations of those 
terms, in an area of practice that is an area of practice or is within an area of practice 
under the Florida Certification Plan unless the law firm can objectively verify that a 
majority of the lawyers employed by the law firm meet or exceed the minimum standards 
for certification of that area set forth in the Florida Certification Plan in chapter 6 of these 
rules excluding examination and peer review and the advertisement includes a reasonably  
prominent disclaimer that the lawyers are not board certified by The Florida Bar if they  
are not; 

 
I will use my situation as an example to point out the issues. I think it well illustrates the 
problems and concerns. 
 
I own my own firm with one associate. I went to law school five years ago later in life with a 
securities and insurance background. I did so because of the Affordable Care Act, the law so 
famously declared a “Tax Law” by the US Supreme Court.  I received my JD from St. Thomas  
University Law School in Miami.  I took six tax classes, two semesters of the tax clinic, and 
graduated with a “Tax Certificate” from an ABA in-state law school.  I then went to Georgetown 
University Law Center, for my LL.M. in Taxation. A school universally known to offer one of 
the premier Tax LL.M.’s.  I also earned the “employee benefit law certificate.”  This is one of 
five tax tracks at GULC. People can also earn certificates of specialization in Corporate, 
International, State and Local, and Estate Planning.  Georgetown is the only Tax LL.M. with a 
specialization in the field of employee benefits.  I took 13 employee benefit/tax courses.  I then, 
because of my age, and lack of opportunity to intern at age 49, attended John Marshall Law 
School in Chicago. I received an Employee Benefit Law LL.M.  John Marshall has the only 
Employee Benefit Law LL.M. in the country.  I took 13 tax/employee benefit classes.  It is 
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important to note that these programs require extensive expertise and have normally four to five 
graduates a year, each. Most of my classes had between two and seven students.  This is 
extremely specialized tax law. 

It is important to note the largest two laws in this country are the Employee Retirement Income 
Security Act (ERISA) and the Patient Protection and Affordable Care Act (ACA).  Both are 
found in Chapter 26 of the United States Code. This is commonly known as the “Tax Code.” It 
is also important to note ERISA has portions in two other titles of the US Code.  This fact will be 
a problem with the proposed Florida rules. 

Employee benefit law commands “national” billing rates as courts have numerous times found it 
is so specialized there are no local practitioners, and local loadstar rates do not apply. Bar 
surveys show employee benefit attorneys almost always have the highest hourly billing rates in 
the state. My example will show how trying to tailor a rule to the masses, actually harms the 
consumer and misleads them. 

There is an implicit bias that the ONLY way the Bar can recognize expertise is “Board 
Certification.” 

After the Florida Supreme Court ruling the bar attempted twice now to resolve the problem of 

the words “specialist” and “expert.” Every solution ties the answer to board certification.  The
 
bias is that board certification is the standard, not simply one way of showing expertise!
 
The solution is simple. 

Look at part 5:
 

(5) a statement that the lawyer is a specialist or an expert, or other variations of those 
terms, in an area of practice that is not an area of practice or is not within an area of 
practice under the Florida Certification Plan unless the lawyer can objectively verify that 
the lawyer meets or exceeds the minimum standards for certification set forth in rule 
6-3.5 excluding examination and peer review; 

The first part is the bar cannot have a board certification in that area. The Florida bar rules 
already have rules for truthfulness and misrepresentation.  There is no requirement somehow that 
board certification changes those duties. The entire portion of looking to certification is 
unnecessary. The rules without part 5 are sufficient.  Then if an attorney claims expertise, they 
have to be prepared to prove it is truthful and not deceptive to the bar, if there is a complaint. 
There is no problem with misleading advertisements that needs bar certification to resolve! By 
looking toward certification it in essence adds the unconstitutional restraint of trade and free 
speech, as it always presumes certification is the only path to expertise (if available). 

Look now at proposed part 6: 

(6) a statement that the lawyer is a specialist or an expert, or other variation of those 
terms, in an area of practice that is an area of practice or is within an area of practice 
under the Florida Certification Plan unless the lawyer can objectively verify that the 
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lawyer meets or exceeds the minimum standards for certification of that area set forth in 
the Florida Certification Plan in chapter 6 of these rules excluding examination and peer 
review and the advertisement includes a reasonably prominent disclaimer that the lawyer 
is not board certified by The Florida Bar if the lawyer is not; 

 
The rules sets this standard. 

1.	 Is the area under certification? If so see 2 
2.	 You must be objectively able to verify (this is already required under the rules for 

truthfulness) 
3.	 You must put a disclaimer you are not board certified. 

 
It seems that proposed disclaimers would be unconstitutional as written based on Mason v.  
Florida Bar,  208 F .3d 952 . 
 
Synopsis: 

Attorney brought action against state bar challenging constitutionality of its requirement, 
pursuant to rule prohibiting self-laudatory advertisements, that he place disclaimer on 
advertisement stating that he received highest rating from national legal directory. 
Following non-jury trial, the United States District Court for the Middle District of 
Florida, No. 97–01493–CV–ORL–18A, George Kendall Sharp, J., 29 F.Supp.2d 1329, 
ruled in favor of state bar, and attorney appealed. The Court of Appeals, Dubina, Circuit  
Judge, held that: (1) requiring disclaimer explaining rating was unconstitutional 
restriction on commercial speech, and (2) rule prohibiting self-laudatory advertisements 
was not unconstitutionally vague. 

 
Again, this makes certification HIGHER.  How is a consumer going to view the disclaimer?   It 
will cast a doubt on the lawyer’s claim of being an expert.  This is purely subjective.  The bar has 
misled the consumer to think the person is not the highest level. 
 
This unnecessary disclaimer creates a presumption that bar certification is the “highest level of  
expertise.”  Just like printed in the flyer from the Florida Bar.  This is a false assumption.  Let’s  
consider my situation for a moment. 
I practice employee benefit law.  It is found in three US Codes. One being the Tax Code.  I 
consider myself a type of a tax attorney.  Now does Rule 5 apply to me?  Or Rule 6?  Rule five 
says: “that is not an area of practice or is not within an area of practice under the Florida 
Certification Plan.”  Are employee benefits a subset of tax?  One of my LL.M.s says YES, one 
says NO. Both are ABA approved… 
 
I certainly want it to be Rule 5 that applies so that I don’t have to print the negative disclaimer 
and make myself look not an expert.  But is that “truthful”?  Who knows.  So, I am  faced with 
risking a bar complaint or using a horrible restraint of trade disclaimer.  This is not objective.  
And it’s not like the bar has a process to get a ruling… but again that would be subjective! 
 
Under the proposed rules FIRMS can be Experts. 
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Proposed amendments 7 and 8 mirror 5 and 6, except they deal with firms. 
 
I’ll just deal with 7 for brevity. The within the area objections and disclaimer objections are the 
same as for individuals. 
 
(7) a statement that a law firm specializes or has expertise, or other variations of those terms, in 
an area of practice that is not an area of practice or is not within an area of practice under the 
Florida Certification Plan unless the law firm  can objectively verify that a majority of the  
lawyers employed by the law firm meet or exceed the minimum standards for certification set 
forth in rule 6-3.5 excluding examination and peer review; 
 
I have three issues with this proposal. 

1.	 It misleads the consumer.  If a firm has ten lawyers and six are certified in tax, but the 
consumer goes to an associate with one week’s experience, after passing the bar… isn’t 
the firms expertise being imputed on someone with none?  Is the consumer informed 
their attorney has no expertise, but may be supervised or helped by one who does? 

2.	 Where is the disclaimer that “not all attorneys meet the Florida Board Certification, and 
you should inquire” or something like that.  The board keeps wanting to force me  as an 
individual to say I’m not board certified to somehow protect the consumer, but if I can 
get a majority of lawyers, then it’s ok suddenly not to have disclaimers about 
competence? This is discriminatory.  Firms don’t have expertise, people do. 

3.	 How do you measure “majority.”  I have two lawyers on payroll.  We both have tax 
LL.M.’s and employee benefit law certificates. But I have two lawyers “of counsel” who 
occasional help in projects for a small number of hours.  Now do I have a majority?   Or 
not?  Or are we now looking a W-2 tax forms versus 1099 tax forms?  

4.	 And of course the bar rule is vague and ill crafted in that it does not require a majority in 
the filing being claimed for expertise.  Apparently I can have fifty board certified 
construction lawyers and one board certified in tax and claim the firm has tax expertise. 

 
Again, all this subjectivity goes away, when you stop trying to conflate expertise with board  
certification. 
 
Not all board certification is the same and varies by specialty, and consumers are not told. 
Is that misleading? Objective? Discriminatory? 
 
One of my two personal issues is I cannot pass the “tax” certification as the test is based on the 
areas of tax law with the most practitioners and my area is not tested.  With one corporate tax 
law class experience, I am not going to pass.  But if it was ERISA and the ACA, I would easily 
pass, but no other tax lawyers in the section might.  Thus the test is geared toward generalists.  
Which I understand.  Now I am going to make numerous points on the issue of the exam, let me  
pause and make one here: 
 
Here is the GENERAL requirement to be board certified: 

(4) Passing a written and/or oral examination applied uniformly to all applicants to 
demonstrate sufficient knowledge, skills, and proficiency in the area for which 
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certification is sought and in the various areas relating to such field. The examination 
shall include professional responsibility and ethics. The award of an LL.M.  degree from  
an approved law school in the area for which certification is sought within  8  years of  
application may substitute as the written examination required in this subdivision if the  
area's standards so provide. 

 
The tax certification requires a written exam.  So even though I have a Tax LL.M. I cannot avoid 
the exam, the very thing that is blocking me from being an expert in my tax field.  Yet another 
specialty will accept the LL.M. in their field. 
 
Either an LL.M. degree is proof of expertise or not.  You can’t have it both ways.  An 
LL.M. in a certified field, is perhaps the most objective standard the bar could adopt to 
show expertise. 
 
Yet the bar proposal is to not compare expertise to an LL.M. in the field.  They compare it to an 
exam designed by a committee.  Then they unfairly and discriminatory apply it by committee 
votes. If an LL.M.  is good enough for one bar certification it must be a replacement for all  
certification exams.  
 
Rule 6-3.5 

The award of an LL.M. degree from an approved law school in the area for which 
certification is sought within 8 years of application may substitute as the written examination 
required in this subdivision if the area's standards so provide. 

 
That’s not objective criteria, and I would urge the Bar and the court to make the rule NOT 
subject to some areas standards.  I think and ABA approved law school LL.M. is a excellent and 
more rigorous proof than an exam.  Especially when board certification areas have subsets, an 
LL.M. may show even greater expertise. 
 
I intend to apply for the tax law certificate as soon as possible, absent the test, requesting my  Tax 
LL.M. be used as a substitute.  If the Bar rejects the request, you will be treating me differently. 
 
 
Assuming the Bar adopts the rule on allowing substitution of an LL.M., I still have a problem  
with “peer review”: 
 
“Peer Review” does not “prove” professionalism or expertise. It is a prize for networking 
and attending bar functions. 
 
The rule sates: 

(6) Peer review shall be used to solicit information to assess competence in the specialty 
field, and professionalism and ethics in the practice of law.   To qualify for board  
certification,  an applicant must be recognized as having achieved a level of competence  
indicating special knowledge,  skills,  and proficiency in handling the usual matters in the  
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specialty field.  The applicant shall also be evaluated as to character, ethics, and 
reputation for professionalism.  An applicant otherwise qualified may be denied 
certification on the basis of peer review. Certification may also be withheld pending the 
outcome of any disciplinary complaint or malpractice action. 

 

As part of the peer review process, the board of legal specialization and education and its 
area committees shall review an applicant's professionalism, ethics, and disciplinary 
record.  Such review shall include both disciplinary complaints and malpractice actions.  
The process may also include solicitation of public input and independent inquiry apart 
from written references.  Peer review is mandatory for all applicants and may not be 
eliminated by equivalents. 

 
My job as an employee benefits attorney is to primarily draft complicated welfare plan 
documents. These documents are not public and are property of my clients. I have a duty of 
confidentiality. So exactly how can I be peer reviewed?  No one sees my work. Its not client 
reviews its “peers”. This creates theses issues: 

1. What if there aren’t “peers” doing the same type of work?  
2. How do “peers” objectively review you when they don’t see your work? 
3. How can expertise be examined when the work product is confidential? 

 
The answer is with litigators everything is public. You have judges interacting with them  etc. 
But a tax lawyer?  No. 
 
I suggest that peer review be more limited, perhaps to violations of standards of ethics or  
professionalism. 
 
The unconstitutional restriction of truthful speech was and is the issue at hand. 
 
I cannot find how the new proposal of the Florida bar resolves the issue the Florida Supreme 
Court sent back, in light of its ruling and the Eleventh Circuit case. While,  I am in STRONG  
SUPPORT of rules on who may call themselves an expert,  the Florida Bar approach is flawed  
with one basic error:  that only the Bar can set an objective standard.   And even the Bar then  
issues unconstitutional rules.   
 
The Current Bar Rules are unconstitutionally “arbitrary and capricious”. 
 
The Bar has three constitutional issues. The failure to treat all LL.M.’s the same, the required 
disclaimer, and the overbroad certification areas, primarily tax. The proposed rules will not pass 
constitutional muster and should be revised. 
 
The Bar Certifications are overbroad. 
There is no objective criteria for the Florida Bar specialty areas. For example, these three seem  
related: Condominium and Planned Development Law, Real Estate Law, and Construction Law.  
I mean, aren’t condominiums real estate? I understand it is the specialty of running the 
condominium on those laws. I agree and understand the divisions in this example. 
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The problem is TAX. There is nothing more certain than “death and taxes”. There are so many 
areas of tax. 
 
Here is what the bar says is represented: 

24. Tax Law. Certified tax law attorneys deal with legal issues pertaining to federal, state  
or local income, estate, gift, ad valorem, excise or other taxes 

 
This is basically EVERY TAX IN THE USA. This is overbroad. 

 
Tax is comprised in reality of many speciates, as evidenced on all the sub parts of the exam.
 
For example. Estate Planning. People who do that and are experts… that’s all they do. 

Remember it has to be more than 50% of your time by bar rules. 

Corporate tax… same… another specialty.
 
Personal Income tax… another specialty.
 
International, Transfer tax, litigation, tax practice before IRS
 
The list goes on and on.
 
 
Here are the exam areas:
 
Examination Content 

Topics that may be covered on the tax law certification examination include: 

I.         Mandatory Topics  
A.       Choice of Entity, including Circular 230 
B.       Federal Transfer Taxation  
C.       Corporate Taxation (S & C Corporation) 
D.       International Taxation 1.      Taxation of Nonresident Aliens (estate/gift tax and income  
tax) - Inbound 2.        Taxation of International Operation of Domestic Taxpayers - Outbound 
E.        Tax Penalties and Practice and Procedures before the IRS and Tax Litigation  
F.        Individual Income Taxation  
G.       Tax Exempt Organizations  
H.       Employment Taxation 
I.         Partnership Taxation  
J.         Income Taxation of Estates and Trusts  
K.       Florida State Taxation (e.g.: Income Tax, Sales Tax, Ad Taxation, Documentary Stamp 
Tax, Intangibles Tax) 
II.       Subspecialty Topics You will have the opportunity to select 1 of the topics listed below to  
be tested on during the exam.  The topic you choose will be worth approximately 30% of the 
total exam. 
A.       Federal Transfer Taxation  
B.       Corporate Taxation (S & C Corporation) 
C.       International Taxation 1.      Taxation of Nonresident Aliens (estate/gift tax and income  
tax) - Inbound 2.        Taxation of International Operation of Domestic Taxpayers - Outbound 
D.       Tax Penalties and Practice and Procedures before the IRS and Tax Litigation  
E.        Taxation of Qualified and Nonqualified Deferred Compensation  
F.        Partnership Taxation  
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G.       Income Taxation of Estates and Trusts  
H.       Florida State Taxation (e.g.: Income Tax, Sales Tax, Ad Taxation, Documentary Stamp 
Tax, Intangibles Tax) 
3.        Examinees will be tested on the law that was in effect on December 31 of the year 
preceding the examination. 
1          Revised 8/22/2012 
                     
Notice that there are SEVENTEEN areas of tax tested.  To pass all seventeen areas you are not a  
specialist in anything.  You be definition must be a generalist.   Just because they are called tax,  
and are in the same code they may have nothing in common.   ERISA and the Affordable Care  
Act are not even on this list. 
 
This point cannot be made strong enough. Imagine you took seventeen law school classes, in all 
different areas. They all have in common they are common law based… doesn’t mean you have 
any special expertise. Calling them all TAX is a problem.  Remember specialization requires 
more than 50% of you time!  These seventeen distinct areas have little or no crossover. The 
person will not practice more than perhaps two or three areas at most. By that definition they 
would not be a specialist or expert in all of tax. 
 
But look at the exam list again. 30% of the grade is in “subspecialties” … EIGHT areas.  So the 
tax section admits that at least eight subsections exists.  And those are what make experts!  There 
should be EIGHT certifications not one overbroad area. Imagine if you are the most 
knowledgeable person in the country on one of those eight, but never practiced individual tax.  
You cannot pass the exam and be an expert in what you do.  This just shows how equating 
experts with board certification is a flawed idea.   You must know a little bit about a lot to pass 
the exam. But, it proves nothing toward real expertise or specialization. 
 
Two other points. Notice of the eight subspecialties five are repeats of the regular exam. And 
you get to pick the 30% area. This unfavorably biases the exam toward those practitioners in 
those most common areas.  They have an advantage, an unfair advantage. 
 
The exam is old. The topics are   2012 and do not include the majority of the tax code !  
 
The tax exam is biased toward small limited sections of the tax code. 
The tax code has over 75,000 pages.  The bulk of it is ERISA and the Affordable Care Act.  
People don’t know that. I have to deal with more than 65,000 pages of regulations. The average 
corporate lawyer maybe 5,000.  And estate tax less than 100. The problem is there are many 
estate tax lawyers. So the exam is biased toward the population of lawyers not the amount of 
difficulty of the Code itself.  I’m not saying their jobs are easy, by any stretch.  I do not want that 
inferred.  But, what I am saying is the certification is “TAX” and my specialty has tens of 
thousand of pages more of regulations than any other.  But, I cannot be an “expert” without the 
horrific disclaimer because the bulk of the tax code is not tested. 
 
This is why clear specializes should be certified not generic tax. Corporate, estate and gift, 
international.  This would remove confusion if I have to apply Rule five or six of the advertising 
rules. 
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The Affordable Care Act added 1300 pages to the tax code and over 20,000 regulations.  It is by 
far the largest tax law ever passed. And no one can forget the Supreme Court ruled it a tax act. 
Yet the “tax” certification has nothing tested on it. To my point.  The tax certificate really is 
misleading and harms the consumer and the bar. 
 
The exam may test “current law as of Dec 31st”… the problem it tests old areas of law. 
 
Take estate planning. Should it account for such a huge portion of the test? Remember it is a 
“double area”. “Today, 99.8 percent of estates owe no estate tax at all, according to the Joint 
Committee on Taxation.  Only the estates of the wealthiest 0.2 percent of Americans — roughly 
2 out of every 1,000 people who die — owe any estate tax. (See Figure 1.)”  This is because of 
the tax’s high exemption amount, which has jumped from $650,000 per person in 2001 to $5.49 
million per person in 2017. 
 
Now the fact that less than two tenths of a percentage of estates owe tax should be interesting. 
Now add this fact. Starting this year the exemption is increasing from five million to eleven 
million. This mean a huge portion of people who might have owed estate taxes will not in a 
matter of the next few years. Thus the two tenths of a percent will likely be something under one 
person per thousand.  Probably one person per ten thousand. 
 
Compare that to the Affordable Care Act.  The IRS just published the forms to appeal the 
penalties which are being assessed for the first time this year. Every employer in the country is 
required to file a tax return reporting that they offered health insurance or paid the penalty.  
Every employee gets a new tax form: a 1095-C.  The ACA literally touches every company in 
the country and almost all citizens, millions of people.  Yet, it doesn’t appear in the realm of the 
tax certificate. This is a problem. 
 
By testing historical areas and excluding current ones, how can the bar link a misleading 
advertising standard to an exam that does not test modern current competency?  
 
The consequences of an overbroad tax certificate. 
 
Imagine a business receives an IRS inquiry into their Affordable Care Act reporting?  Something 
that is happening daily now. They need a tax lawyer to deal with the IRS. Will any of  the Florida 
“board certified lawyers” have expertise in this area? No, it didn’t exist last year. We  had 
warning it was coming. So, they perhaps could have read the entire ACA and all the regulations. 
But, the reality is no one did. I had current LL.M. classes on the law and the regulations as they 
unfolded. I study the ACA every day. But, can I advertise I am an expert?  It harms the  
consumers as it steers them to someone less qualified. 
 
 
Again, I wish to stress I strongly support regulating who can call themselves an expert. It does 
protect the consumer. An attorney without years of specialized training in my specialization 
would easily malpractice. However, the Bar’s method, creates more problems than it resolves. I 
hope you will involve the membership and resolve these issues in a way that is good for the 
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entire Bar. 
 
Dean A. Burri, Esq., LL.M., LL.M. 
 
 
630  Brooker  Creek  Blvd  #315  
Oldsmar,  Florida  34677 
Cell:  (727)  688‐3600 
Office:  (813)  818‐7600  
 
 
CONFIDENTIALITY  NOTICE:  This  electronic  mail  transmission  has  been  sent  by  a  lawyer.  It  may  contain  
information  that  is  confidential,  privileged,  proprietary,  or  otherwise  legally  exempt  from  disclosure.  If  
you  are  not  the  intended  recipient,  you  are  hereby  notified  that  you  are  not  authorized  to  read,  print,  
retain,  copy  or  disseminate  this  message,  any  part  of  it,  or  any  attachments.  If  you  have  received  this  
message  in  error,  please  delete  this  message  and  any  attachments  from  your  system  without  reading  
the  content  and  notify  the  sender  immediately  of  the  inadvertent  transmission.  There  is  no  intent  on  the  
part  of  the  sender  to  waive  any  privilege,  including  the  attorney‐client  privilege,  that  may  attach  to  this  
communication.  Thank  you  for  your  cooperation. 
 
NOTE:  (1)  e‐mail  communication  is  not  a  secure  method  of  communication,  (2)  any  e‐mail  that  is  sent  to  
you  or  by  you  may  be  copied  and  held  by  various  computers  it  passes  through  as  it  goes  from  me  to  you  
and  vice  versa,  (3)  persons  not  participating  in  our  communications  may  intercept  our  communications  
by  improperly  accessing  your  computer  or  my  computer  or  even  some  computer  unconnected  to  either  
of  us  which  the  e‐mail  passed  through.  If  you  want  future  communications  to  be  sent  in  a  different  
fashion,  please  let  me  know. 
 
TAX  ADVICE  NOTICE:   we  inform  you  that  any  U.S.  tax  advice  contained  in  this  communication  (or  in  any  
attachment)  is  not  intended  or  written  to  be  used,  and  cannot  be  used,  for  the  purpose  of  (i)  avoiding  
penalties  under  the  Internal  Revenue  Code  or  (ii)  promoting,  marketing  or  recommending  to  another  
party  any  transaction  or  matter  addressed  in  this  communication  (or  in  any  attachment).” 
 
Disclaimer  regarding  Uniform  Electronic  Transactions  Act  ("UETA")  (Florida  Statutes,  Section  668.50):   If  
this  communication  concerns  negotiation  of  a  contract  or  agreement,  UETA  does  not  apply  to  this  
communication.   Contract  formation  in  this  matter  shall  occur  only  with  manually‐affixed  original  
signatures  on  approved,  original  documents. 
 

Please note: Florida has very broad public records laws. Many written communications to or  
from The Florida Bar regarding Bar business may be considered public records, which must be 
made available to anyone upon request. Your e-mail communications may therefore be subject to 
public disclosure. 

_________________________________________________________________________ 
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Greg Beck 
Law Office 

greg@beck.legal 
202.684.6339 

May 4, 2018 

1250 Connecticut Ave. NW The Florida Bar 
Suite 200 Board of Governors 
Washington, DC 20036 651 E. Jefferson Street 

Tallahassee, Florida 32399 

Dear members of the Board of Governors: 

I represent Dan Newlin, a Florida lawyer with eighteen years’ experience handling 
personal-injury cases and founder of the firm Dan Newlin & Partners. I am writing 
on Mr. Newlin’s behalf to express concern about the Board’s reported decision to seek 
an amendment to Bar Rule 4-7.14—an amendment that would severely restrict the 
ability of Mr. Newlin’s firm and its lawyers to claim specialization or expertise in per
sonal-injury law. Mr. Newlin asked me to submit these comments to the proposed 
amendment because, as lead counsel for plaintiffs in Searcy v. The Florida Bar—the 
case to which the amendment is designed to respond—I have a unique perspective 
on the concerns giving rise to that decision and on the history and purpose of the 
specialization rule. Because the proposed amendment would fail to resolve the First 
Amendment problems identified in Searcy, we respectfully request that the Bar re
frain from petitioning the Florida Supreme Court to amend the rule until it has had 
the opportunity for further deliberation. 

In rejecting the Bar’s prior proposed amendment to Rule 4-7.14, the Florida Supreme 
Court expressed concern that the amendment did “not sufficiently address the dis
trict court’s decision” in Searcy. In re Amendments to Rules Regulating The Fla. Bar, 
234 So. 3d 577, 579 (Fla. 2017). That remains true of the revised amendment. A core 
concern of Judge Hinkle in Searcy was that the specialization rule “prohibit[ed] every 
lawyer in the state from claiming expertise in mass-tort or unsafe-product cases, be
cause there is no board certification in these narrow fields.” 140 F. Supp. 3d 1290, 1298 
(N.D. Fla. 2015). The proposed amendment would not resolve that concern. Rather 
than allowing lawyers to truthfully claim specialization or expertise in areas for 
which there is no board certification, the amendment would shoehorn those lawyers 
into the broader category of “civil trial law”—a category that imposes requirements 
that make it impossible for many lawyers to truthfully identify their actual areas of 
specialty or expertise. 

The amendment’s application to personal-injury lawyers illustrates the problem. Per
sonal-injury disputes, like most disputes generally, are in the vast majority of cases 
settled before trial. Mr. Newlin’s firm thus employs sixty lawyers who specialize in 
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pre-litigation resolution of cases, as opposed to eleven who specialize in the litigation 
phase of the process. But personal-injury law is nevertheless considered to be part of 
the “civil trial” certification, which includes not just trials but also “evaluating, han
dling, and resolving civil controversies prior to the initiation of suit.” Rule 6-4.2(a). 
And the standards for civil-trial certification include the requirement that the lawyer 
has handled at least fifteen contested civil trials. A lawyer who works primarily on 
pre-litigation resolution of personal-injury cases thus could not claim a specialty or 
expertise in personal-injury law, in pre-litigation and settlement of personal-injury 
cases, or in anything else. Such a lawyer would be prohibited by the amendment from 
claiming any specialization or expertise, even if the claim is true. 

The amendment thus suffers from the same problem identified by Judge Hinkle in 
Searcy—it would prohibit lawyers from truthfully identifying their areas of specialty 
and expertise just because those areas do not fall neatly into the categories defined by 
the Bar. As Judge Hinkle wrote, “the state cannot prevent a person from advertising a 
lawful specialty” just because “the state’s own definition of the specialty is different.” 
140 F. Supp. 3d at 1299; see also Abramson v. Gonzalez, 949 F.2d 1567 (11th Cir. 1992) 
(holding unconstitutional a Florida statute prohibiting unlicensed psychologists from 
truthfully advertising that they were “psychologists”). 

The problem is not limited to personal-injury law. To name one example, the Bar also 
lacks a certification in the area of business contracts. A transactional lawyer practic
ing in that area would thus have to satisfy the requirements of the broader “business 
litigation” specialty, which covers all legal problems related to “commercial and busi
ness relationships.” Rule 6-16.2. Under the proposed amendment, even a lawyer who 
has spent decades drafting business contracts could not truthfully claim specializa
tion or expertise in that area of law unless he had litigated at least twenty-five con
tracts over the previous five years. See Rule 6-16.3(b). 

The proposed amendment’s restriction on claims by law firms is equally problematic. 
The amendment would prohibit claims that a firm specializes or has expertise in an 
area of law unless the majority of its lawyers meet the requirements for specialization 
in that area. That requirement is arbitrary. For example, the rule would allow a firm 
of fifteen lawyers to claim expertise in personal-injury law if ten of its lawyers were 
specialists in that area of law, but would prohibit a firm of twenty lawyers with the 
same number of personal-injury specialists from making the same claim. Likewise, a 
firm of just two lawyers—one specializing in business contracts and one in intellec
tual property—could not claim specialization or expertise in either area. The amend
ment denies the reality that a firm is capable of specializing in more than one area. 

In Mr. Newlin’s case, the amendment would prohibit his firm from advertising its 
specialty and expertise in personal-injury law just because a majority of its lawyers 
focus on pre-litigation matters. The distribution of lawyers in the firm follows the re
alities of a personal-injury practice: Because most cases settle, it would make no 
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sense  to  employ  a  majority  of  specialist  litigators.  But that by  no  means  suggests  that  
the  firm  does  not specialize in  personal-injury  law  or  lacks  expertise in  that  area.  Ra
ther,  it suggests  that the  firm  is  well-positioned  to  represent  injured  consumers  at  all  
stages of  a  personal-injury  dispute.  Prohibiting  it  from  advertising  that  expertise  
would  ignore  Judge  Hinkle’s  admonition  against  restricting  firms  from  claiming  ex
pertise  in  particular  areas  of  the  law  “even  though the firm  undeniably  has  expertise 
in  [those]  areas.”  Searcy, 140  F. Supp. 3d  at  1296.  

We  believe  that these  problems  with  the  proposed  amendment  arise  from  a lack  of  
careful  consideration  of  how  the  existing  standards  for  board  certification  would  
work  when  broadly  applied  to  all  lawyers  and  firms  in  the  state.  The  Florida  Supreme  
Court’s  decision  declining  to  adopt  the  Bar’s  prior  proposed  amendment  stressed  that  
the  issue  “requires  further  study.”  In  re  Amendments  to  Rules  Regulating  The  Fla.  Bar, 
234  So.  3d  at  579.  No  such  study  has  been  completed.  Moreover,  the  Board  of  Gover
nors’  decision to  approve  the  proposed  amendment  effectively  denies t he  request  of  
the  Board  of L egal S pecialization  and  Education  for  additional  time  in  which  to  de
velop  uniform standards of specialization  that  could  be  applied  to  all p ractice areas  in  
a consistent  manner.  The  Board  Review  Committee  recommended  against  requesting  
more  time  to  develop  such  standards  because  the  Bar had  already  received  one  exten
sion  from  the  Florida  Supreme  Court, but  we  believe  that  to  be  an  inadequate  reason.  
The  Court  would  surely  prefer a   proposal  that  results  from  careful  study,  even  if  it 
takes  more  time,  to  one  that raises  additional c onstitutional p roblems.  

As  Judge  Hinkle  recognized  in  Searcy, restricting  a  lawyer’s  commercial  speech  under  
the  First Amendment requires  actual  evidence, not  just  speculation  and  conjecture,  
that the  restriction  is  an  effective  way  to  further  an  important state  interest  without  
unduly restricting speech. 140  F.  Supp.  3d  at  1297  (citing  Edenfield  v.  Fane, 507  U.S. at  
761,  770-71  (1993)).  Unless  the  Bar  develops  such  evidence,  it  should  refrain  from  
proposing  an  amendment  that,  if  adopted,  would  likely  result  in  another  constitu
tional c hallenge.   

Sincerely,  

Greg  Beck  
 
cc:	  Elizabeth  Tarbert  
 Barry  Richard  
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      Keith W. Rizzardi 
      St. Thomas University 
      16401 NW 37th Avenue 
      Miami Gardens, Florida 33054 
      krizzardi@stu.edu 
 
Elizabeth Clark Tarbert 
Ethics Counsel 
The Florida Bar 
651 E. Jefferson Street 
Tallahassee, Florida 32399-2300 
 
      May 30, 2018 
 
Dear Ms. Tarbert and other Officers, Staff, and Members of the Florida Bar, 
 

The restrictions placed upon members of The Florida Bar who advertise themselves as Board Certified, 
or alternatively, as “experts” or “specialists,” can have powerful effects on the marketplace.  While it is 
important to ensure that advertisements are truthful and not misleading, the recently proposed 
amendments to Rule 4-7.14, Rules Regulating the Florida Bar, imposed impermissible restrictions upon 
commercial speech, and gave excessively favorable status to board certified lawyers.  See, Comments on 
Proposed Amendments, by Keith W. Rizzardi and Dean Burri (unfiled draft brief, attached). Rather than 
disputing these rules before the Florida Supreme Court, I hope to work with the Bar on an alternative 
solution.  This letter proposes three ideas. 
 

(1) Revising board certification rules related to LL.M degrees.  Some lawyers spend tens of thousands 
of dollars, and hundreds of hours of classroom time, earning LL.Ms degrees from accredited law schools.  
Thereafter, they practice in a niche field associated with their LL.M.  These lawyers have an easy case to 
argue that they are “experts” or “specialists” in their field – regardless of whether they are or are not 
Board Certified.  Indeed, the Rules Regulating the Florida Bar acknowledge the benefits of an LL.M 
diploma.  For example, an LL.M can replace a certification examination “if the area's standards so 
provide.”  Rule 6-3.5(c)(4), RRFB.  But this inconsistent approach, where LL.M degrees are treated 
differently by the various board certification practice areas, is the definition of arbitrary.  The Florida Bar 
should amend the certification criteria uniformly for all practice areas.  To incentivize participation in the 
board certification program, and to incentivize advanced legal education, all lawyers who earn an LL.M 
from an accredited law school, in an area covered by the board certification program, should receive a 
waiver of the examination (and credit towards years of practice, too.)  
 

(2) Creating a catch-all category for board certification.  Next, there are 27 different areas of board 
certification in Chapter 6 of the Rules Regulating the Florida Bar, yet the program has two significant 
problems.  First, some of the board certification areas have too few lawyers to be sustainable.  Second, 
even with 27 areas, other lawyers remain unable to pursue board certification in their particular area of 
focus.  The total number of practice areas could be reduced, and the total number of Florida lawyers 
participating in the program could be increased, if the Florida Bar were to create a general, catch-all 
category of Board Certified Specialist.   The rules would need to establish criteria for approval as a Board 
Certified Specialist, and in lieu of an examination, the committee could look for evidence such as an 
LL.M degrees, expert witness credentials, a published treatise on the subject, or other extraordinary 
experience that clearly shows the lawyer to be an expert in his or her field.  
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(3) Pre-approving other credentials allowing lawyers to advertise as “experts” or “specialists.”   Finally, 
regardless of whether a lawyer earns board certification or not, the Florida Bar should recognize that 
some credentials offered by other institutions are sufficiently rigorous to justify a lawyer’s 
advertisement as an expert or specialist.  Instead of relying solely upon the Florida Bar board 
certification program, and using it to prohibiting lawyers from advertising themselves as an expert or 
specialist, the Florida Bar should consider an alternative approach: lawyers can advertise themselves as 
an expert or specialist, but only if they possess an approved credential.  The Florida Bar could then 
create a rule that included a short list of approved organizations and credentials, such as an LL.M from 
an ABA accredited law school, a board certification from another state bar, or a certification from the 
National Board of Trial Advocacy.  The rule should also have a process for approving additional 
credentials.  Lawyers who possess one of the listed and pre-approved credentials would then be 
authorized to advertise themselves as “experts” or “specialists” in their credentialed field, provided that 
they include the name of the credentialing organization in the advertisement. 
 
The combination of these three proposals, in a new amendment to Rule 4-7.14, would create a system 
achieving three important goals. First, it does not exclude niche practitioners from the benefits of 
advertising as board certified, experts, or specialists.  Second, it remains adequately rigorous to ensure 
that the advertisement remains truthful and non-misleading.  Third, the restrictions on lawyer 
advertisement would be constitutionally defensible.   
 
Many years ago, I helped to design the Board Certification program in State and Federal Government 
and Administrative Practice, and I served on the inaugural committee.  Today, I teach administrative law 
at St. Thomas University.  Despite the concerns voiced in the attached brief, I remain a defender of the 
board certification program, and I greatly respect the Florida Bar’s role in regulating the community of 
lawyers.  Thank you for considering these comments, and please let me know how I can contribute to 
the amendment process in the future. 
 
      Sincerely, 

 
      Keith W. Rizzardi 
      Board Certified Specialist in State & Federal  
      Government and Administrative Practice 
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JURISDICTION 

Pursuant to Article V, Section 15 of the Constitution of the State of Florida, 

the Supreme Court of Florida shall have exclusive jurisdiction to regulate the 

admission of persons to the practice of law and the discipline of persons admitted.  

In the Introduction to the Rules Regulating the Florida Bar, the Court further 

declared that the “Supreme Court of Florida by these rules establishes the authority 

and responsibilities of The Florida Bar, an official arm of the court.”  On April 15, 

2018, by publication in the Florida Bar News, the members of the Florida Bar were 

invited to submit comments on this matter. 

 

POINT ON APPEAL 

Whether the proposed amendments to the Rules Regulating the Florida Bar, 

which restrict the right of experienced and credentialed lawyers (and law firms) to 

define themselves as “experts” or “specialists,” comply with the First and 

Fourteenth Amendments of the U.S. Constitution.   
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STATEMENT OF THE CASE AND FACTS 

THE PROPOSED AMENDMENTS TO THE RULES REGULATING THE FLORIDA BAR 

On April 15, 2018, by publication in the Florida Bar News, the Board of 

Governors of The Florida Bar gave notice of filing with the Supreme Court of 

Florida, on or about May 15, 2018, of a petition to amend the Rules Regulating 

The Florida Bar.  The complete text appears in the record filed by the Florida Bar, 

but the Proposed Amendments related to “Potentially Misleading Advertisements”  

include, in part, Rule 4-7.14(a)(6), which states as follows: 

(a) Potentially Misleading Advertisements. Potentially misleading 

advertisements include, but are not limited to: 

(6) a statement that the lawyer is a specialist or an expert, or 

other variation of those terms, in an area of practice that is an area of 

practice or is within an area of practice under the Florida Certification 

Plan unless the lawyer can objectively verify that the lawyer meets or 

exceeds the minimum standards for certification of that area set forth 

in the Florida Certification Plan in chapter 6 of these rules excluding 

examination and peer review and the advertisement includes a 

reasonably prominent disclaimer that the lawyer is not board certified 

by The Florida Bar if the lawyer is not. 

 

Importantly, the proposed amendments treat lawyers differently depending on their 

practice area.  If a lawyer practices in a field that happens to overlap with an 

existing board certification area, they must use a disclaimer pursuant to proposed 

Rule 4-7.14(a)(6), RRFB.  Alternatively, if a lawyer works in a field that is not 

covered by a board certification subject, then that lawyer can advertise as an expert 

or specialist, without a disclaimer, based upon proposed Rule 4-7.14(a)(5), RRFB: 
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(a) Potentially Misleading Advertisements. Potentially misleading 

advertisements include, but are not limited to: 

(5) a statement that the lawyer is a specialist or an expert, or 

other variations of those terms, in an area of practice that is not an 

area of practice or is not within an area of practice under the Florida 

Certification Plan unless the lawyer can objectively verify that the 

lawyer meets or exceeds the minimum standards for certification set 

forth in rule 6-3.5 excluding examination and peer review… 

 

THE EFFECT OF THE PROPOSED RULE ON DEAN BURRI, J.D., LL.M, LL.M 

After graduating from St. Thomas University School of Law with a J.D. and 

Certificate in Tax Law, Dean Burri earned an LL.M in Taxation from Georgetown 

University with a certificate in Employee Benefits Law, and an LL.M from the 

John Marshall Law School in Employee Benefits Law.  Although Mr. Burri did not 

take the Florida Bar’s tax law certification exam, he passed examinations in 24 

different tax law and employee benefit law classes taken at these ABA accredited 

schools.  Of note, Georgetown and John Marshall are the only schools in the nation 

offering LL.M credentials related to employee benefit law, and after inquiring, Mr. 

Burri was informed that he is the only person ever to graduate from both programs.   

Mr. Burri now manages a law firm.  His practice consists of helping 

employers with the design, defense and tax consequences of employee benefit 

programs.  He views himself as a specialist and expert in the field and possesses 

education and experience to support his claim.  Using Florida’s Board Certification 

standards, Mr. Burri meets the 5 year “minimum practice requirements” required 

for board certification. See, e.g. Rule 6-5.3.  He possesses “substantial 
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involvement” in the field, practicing almost exclusively in the area of employee 

benefit law.  Id.  He also possesses “specialized education,” because in addition to 

his LL.M degrees, he regularly attends and lectures at conferences.  Id. 

Although Mr. Burri is not a Board Certified Specialist, his practice area falls 

“within a practice area under the Florida Certification Plan.”  Pursuant to the 

Standards for Board Certification in Tax Law, Rule 6-5.2, RRFB, “Tax law” 

means “legal issues involving federal, state, or local income, estate, gift, ad 

valorem, excise, or other taxes.”  Tax law and employee benefit law overlap. For 

example, employee benefit law involves, in part, the Employee Retirement Income 

Security Act of 1974, a federal law related to pensions, retirement plans, 401(k) 

accounts, health care benefits, and other employee benefits.  “ERISA” is codified 

in the Internal Revenue Service Code and Title 26 of the U.S. Code.  Yet, a Board 

Certified Specialist in Tax Law can know nothing at all about employee benefit 

law.  ERISA is not even part of the Tax Law Certification Examination.
1
 

Separately, Board Certification in Labor and Employment Law covers state 

and federal labor laws related to public and private sector collective bargaining and 

the employment relationship.
2
  Rule 6-23.2, RRFB. According to the Examination 

                                                           
1  The Florida Bar, Tax Law Certification Examination Specifications (2017)  
2
  Laws noted in the Labor and Employment certification rules include: (1) the 

National Labor Relations Act; (2) the Fair Labor Standards Act; (3) Florida's 

public sector collective bargaining laws and career service appeals; (4) the 

Employment Retirement Income Security Act; (5) the Family Medical Leave Act; 
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Specifications, 25 percent of the subject matter includes “Hybrid Labor and 

Employment,” and ERISA is one of seven statutes (3.5 percent) of this part.
3
 Thus, 

a Board Certified Labor and Employment Lawyer may know little about employee 

benefit law, especially the tax consequences of providing benefits to employees. 

Neither the Tax Law nor the Labor and Employment Law Certifications 

represents Mr. Burri’s practice, but if he attempts to advertise himself as an 

“expert” or specialist” in employee benefit law, he must comply with the proposed 

amendments.  Because he practices law “within a practice area under the Florida 

Certification Plan” – either tax law or labor and employment law – he must use a 

“reasonably prominent disclaimer that the lawyer is not board certified by The 

Florida Bar.”  If a general disclaimer can suffice, then he might advertise “as an 

expert and specialist in Employee Benefits Law who is not Board Certified by The 

Florida Bar.”  Alternatively, if he must specifically disclaim multiple practice 

areas, then he would advertise himself “as an expert and specialist in Employee 

Benefits Law who is not Board Certified by The Florida Bar in Tax Law or Labor 

or Employment Law.”  The rule does not explain whether the disclaimer can be 

general or whether it must be specific. 

                                                                                                                                                                                           

(6) Title VII of the 1964 Civil Rights Act and Florida's Civil Rights Act; (7) the 

Americans With Disabilities Act; (8) the Occupational Safety and Health Act; (9) 

the Age Discrimination in Employment Act; and (10) the regulations promulgated 

under the above.  Rule 6-23.2(a), RRFB. 
3
 Florida Bar, Labor & Employment Certification Examination Specifications 

(2018).  
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THE EFFECT OF THE PROPOSED RULE ON KEITH RIZZARDI, PROFESSOR OF LAW 

 Keith Rizzardi is a tenured Professor of Law at St. Thomas University.  He 

teaches Professional Responsibility and Administrative Law, publishes scholarship 

about legal ethics, and testified in court as an expert witness on legal ethics.  Board 

Certified in State and Federal Government and Administrative Practice, Mr. 

Rizzardi helped create the certification area, and served on its inaugural committee.   

Administrative law has many subtopics, but the certification rules state 

precisely how Mr. Rizzardi may advertise his expertise.  See, Rule 6-25.5 (manner 

of listing area of certification) and Rule 6-3.9(a)(manner of certification).  Of note, 

these rules do not preauthorize Mr. Rizzardi to advertise himself as an expert or 

specialist in “legal ethics.”  However, the proposed rules now restrict Mr. 

Rizzardi’s ability to promote his expertise.   

Every certification area in Florida “shall include professional responsibility 

and ethics.” Rule 6-3.5(c)(4), RRFB.  Accordingly, any claim of expertise or 

specialization in this field would fall within the scope of Proposed Rule 4-

7.14(a)(5), RRFB, and Mr. Rizzardi would be required to use a “reasonably 

prominent disclaimer that the lawyer is not board certified by The Florida Bar.”  

The rule creates a nonsensical dilemma.  Mr. Rizzardi should not be required to 

use a disclaimer that he is “not Board Certified by the Florida Bar,” because he is.   
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SUMMARY OF ARGUMENT 

Through this filing, two members of the Florida Bar – a highly-credentialed 

specialist, and a law professor – ask this Court to recognize that lawyers can be 

“specialists” or “experts” in a practice area without earning Florida Bar Board 

Certification.  Lawyers can possess years of experience, substantial involvement in 

a practice area, and a relevant LL.M degree or other credentials.  While they must 

not misuse the term “board certified,” they can engage in truthful commercial 

speech.  The proposed amendments to the Florida Bar’s advertising rules 

improperly demand disclaimers and violate constitutionally protected freedoms.   

The Florida Bar lost a similar case when it required a disclaimer for a lawyer 

advertising his AV rating.  Mason v. Florida Bar, 208 F. 3d 952 (2000). These 

proposed amendments should fail, too, because they do not ensure truthfulness nor 

protect the public from harm.  Instead, they hinder the truth.   

If a lawyer is board certified, or if a lawyer has a practice area outside the 

board certification program, then no disclaimer is needed.  But if a non-board 

certified lawyer advertises a specialty that is “within a board certification program” 

then, no matter how extraordinary their expertise, an “I’m not board certified” 

disclaimer is required.  A less restrictive approach exists, focusing on misuse of the 

term “board certification” and ensuring that advertisements of “specialty” or 

“expertise” are truthful.  The proposed amendments should be remanded. 
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ARGUMENT 

I. A REQUIREMENT TO USE A DISCLAIMER FOR LEGAL 

ADVERTISEMENTS ABOUT “EXPERTISE” OR “SPECIALTIES” 

UNCONSTITUTIONALLY RESTRICTS COMMERCIAL SPEECH. 

 

This brief confronts the advertising dilemma faced by lawyers who practice 

in a specialized field, but who cannot become “board certified” in the subject.  The 

logic herein applies broadly to many other lawyers who possess specialized skills 

and expertise.  By requiring use of a disclaimer when lawyers advertise as a 

specialist or expert, the Florida Bar violates the free speech rights of its members.  

State bar authorities can regulate the commercial speech of the state’s 

lawyers.  Bates v. State Bar of Arizona, 433 U.S. 350, 383-84 (1977).  However, 

commercial speech receives substantial protection under the First and Fourteenth 

Amendments of the United States Constitution.  Commercial speech regulation 

must comply with the test in Ibanez v. Fla. Dep't of Bus. & Prof'l Regulation:  

Commercial speech that is not false, deceptive, or misleading can be 

restricted, but only if the State shows that the restriction directly and 

materially advances a substantial state interest in a manner no more 

extensive than necessary to serve that interest.  

 

Ibanez, 512 U.S. 136 (1994) at 142, citing Central Hudson Gas & Elec. Corp. v. 

Public Serv. Comm'n of N.Y., 447 U.S. 557, 566 (1980).   

In reviewing the proposed amendments, this Court must consider these free 

speech concepts.  The Florida Bar’s proposal fails every aspect of the commercial 

speech test.  First, truthful advertising of lawyer expertise is not harmful, and does 
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not threaten any substantial state interest. Second, haphazard use of a disclaimer 

does not directly and materially advance any state interest.  And third, the rules are 

far more extensive than necessary to serve any substantial state interest. 

A. TRUTHFUL ADVERTISING BY EXPERTS OR SPECIALISTS IS NOT 

HARMFUL, SO THERE IS NO SUBSTANTIAL STATE INTEREST AT RISK. 

 

“Potentially misleading advertisements,” include statements “which would 

be materially misleading when considered in the relevant context.” Rule 4-

7.14(a)(1), RRFB.  The Proposed Amendments require a “reasonably prominent 

disclaimer that the lawyer is not board certified by The Florida Bar if the lawyer is 

not.”  Applied to truthful speech about specialties or expertise that do not reference 

“Board  Certification,” this mandate cannot withstand constitutional scrutiny. 

As a threshold point, the Florida Bar has presumed that lawyers will use 

advertising to mislead their clients.  But as the U.S. Supreme Court has recognized, 

it is incongruous for the bar authorities like the Florida Bar to promote the virtues 

of the profession while presuming that its members will misbehave in advertising: 

"It is at least somewhat incongruous for the opponents of advertising 

to extol the virtues and altruism of the legal profession at one point, 

and, at another, to assert that its members will seize the opportunity to 

mislead and distort." 

 

Bates v. State Bar of Arizona, 433 U.S. 350, 379 (1977). 

There is nothing misleading about a lawyer truthfully advertising a 

“specialty” or “expertise,” regardless of its relationship to the Florida Bar’s Board 
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Certification program.  In Peel v. Atty. Registration & Disciplinary Comm'n, 496 

U.S. 91 (1990), the U.S. Supreme Court reversed the Illinois Supreme Court when 

the state court publicly censured a lawyer for advertising that he is certified as a 

civil trial specialist by the National Board of Trial Advocacy.  The Supreme Court 

emphasized that truthful advertising was constitutionally protected: 

Truthful advertising related to lawful activities is entitled to the 

protections of the First Amendment. But when the particular content 

or method of the advertising suggests that it is inherently misleading 

or when experience has proved that in fact such advertising is subject 

to abuse, the States may impose appropriate restrictions. Misleading 

advertising may be prohibited entirely. But the States may not place 

an absolute prohibition on certain types of potentially misleading 

information,  e. g., a listing of areas of practice, if the information also 

may be presented in a way that is not deceptive. . .  

 

Peel, 496 U.S. at 100, citing In re R. M. J., 455 U.S. 191 (1982). 

Expertise and specialties can be presented in a way that is not deceptive.  So, 

if the Florida Bar wants to restrict use of the words “specialist” or “expert,” it must 

provide evidence of deception.  Perhaps the Florida Bar could regulate commercial 

speech focused on advertisements using the phrase “board certified,” because the 

terminology has very specific meaning, and because there is a risk of confusing or 

misleading the public.  But a truthful advertisement mentioning a lawyer’s 

“specialty” or “expertise” is not inherently dangerous or misleading, necessitating 

a disclaimer, just because it uses a form of those two words.   
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The Florida Bar has already learned not to demand needless disclaimers.  In 

Mason v. Florida Bar, 208 F. 3d 952 (2000), a lawyer was told to include a 

disclaimer with an advertisement stating that he was “AV” rated.  Id. at 954.  The 

Florida Bar took issue with the lawyer’s true claim of earning the “highest rating” 

in the Martindale-Hubbell National Law Directory.  The court disagreed: 

Even partial restrictions on commercial speech must be supported by a 

showing of some identifiable harm.  Accordingly, we hold that the 

Bar is not relieved of its burden to identify a genuine threat of danger 

simply because it requires a disclaimer, rather than a complete ban on 

Mason's speech. 

 

Id. at 958. 

In this case, as in Mason, the Florida Bar cannot identify any “genuine threat 

of danger” nor “identifiable harm” that justifies a disclaimer.  There is nothing 

harmful, dangerous or even misleading about a lawyer who promotes his or her 

expertise with truthful and objectively verifiable statements. Mr. Burri, for 

example, can correctly advertise “I earned a certificate in Employee Benefits Law 

from Georgetown Law and a degree from John Marshall Law School in Employee 

Benefits Law.”  Mr. Rizzardi can honestly state “I have testified as an expert 

witness and written scholarly articles about legal ethics.”  Given this objectively 

verifiable evidence, Mr. Burri should be able to advertise as “an expert in 

Employee Benefits law,” and Mr. Rizzardi should be able to advertise as “a 

specialist in legal ethics.” The public is neither harmed nor misled, and the Florida 
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Bar’s mere use of a heading entitled “Potentially Misleading Advertisements” in 

the proposed amendments to Rule 4-7.14, does not provide evidence of any harm: 

A state cannot satisfy its burden to demonstrate that the harms it 

recites are real and that its restrictions will alleviate the identified 

harm by rote invocation of the words "potentially misleading."  

 

Mason at 956 citing Ibanez, 512 U.S. at 146. 

Implicitly, the proposed amendments assume that “specialists” and “experts” 

and “Board Certified” are somewhat synonymous, because some lawyers cannot be 

called specialists or experts unless they are Board Certified.  Former Justice 

Anstead called Board Certification the “capstone for a lawyer’s professionalism 

goals” and reliable proof of professionalism, excellence, character and 

commitment,
4
 but it is not the only path.  In fact, Florida’s Rules of Professional 

Conduct repeatedly acknowledge that lawyers can be specialists and experts. 

The commentary to the competence rule states that “[e]xpertise in a 

particular field of law may be required in some circumstances” yet “[a] lawyer can 

provide adequate representation in a wholly novel field through necessary study.”  

Rule 4-1.1, RRFB.  The rules regarding fees allow lawyers to change different 

rates depending upon “the skill, expertise, or efficiency of effort.”  Rule 4-

1.5(b)(1)(G), RRFB.  The unlicensed practice of law rule states, in the 

commentary, that legal services “may draw on the lawyer’s recognized expertise 

                                                           
4
  See, e.g. Florida Bar Board of Legal Specialization and Education, Justice 

Harry Lee Anstead Award Nomination Form (2018)  
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developed through regular practice of law in a body of law that is applicable to the 

client’s particular matter.”  Rule 4-5.5, RRFB.  And when considering the 

assignment of lawyers for voluntary service to the poor, the Florida Bar 

acknowledges the need to consider “legal education and training for pro bono 

attorneys in specialized areas of law useful in providing pro bono legal service.” 

Rule 4-6.5(c)(2)(E)(iv), RRFB.  These rules all accept the fact that lawyers can be 

“experts” and “specialists.” None of them require lawyers to be “board certified.” 

In addition, Florida’s certification rules acknowledge that an LL.M degree
5
 

can serve as evidence to support a lawyer’s demonstration of expertise.  An LL.M 

degree can modify the Board Certification requirements related to minimum years 

of practice.  See, e.g. Rule 6-5.3(a), RRFB.  But when it comes to the certification 

examination requirements, the treatment of an LL.M degree is facially and 

indefensibly arbitrary.  In theory, an LL.M can replace a certification examination 

“if the area's standards so provide.”  Rule 6-3.5(c)(4), RRFB.  In practice, only an 

                                                           
5
  An internet search reveals the following about Florida’s law schools: Florida 

Coastal University offers an LL.M in Logistics and Transportation; Florida State 

University offers an LL.M in Business Law and Environmental Law & Policy; 

Nova Southeastern University offers Masters of Science degrees in Education Law, 

Employment Law and Health Law; St. Thomas University offers an LL.M in 

Intercultural Human Rights; Stetson University offers an LL.M in Advocacy, Elder 

Law and International Law; the University of Florida offers an LL.M. in 

Environmental and Land Use Law, International Taxation, and Taxation; the 

University of Miami offers an LL.M in Entertainment, Arts and Sports Law, Estate 

Planning, International Arbitration, International Law, Maritime Law, Real 

Estate/Property Development, Tax Law and Taxation of Cross-Border Investment.  
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LL.M in Antitrust Law qualifies to replace a certification examination.  Rule 6-

22(3)(d), RRFB.  There is no rationale for accepting some LL.M degrees but not 

others as a substitute for the certification exam, especially because Board Certified 

lawyers pass just one exam in the subject area, whereas LL.M graduates pass 

many.  In all instances, an LL.M should be accepted as evidence of expertise.       

Simply put, the Florida Bar lacks any substantial state interest in preventing 

experienced, credentialed lawyers from advertising as “specialists” or “experts.”  

Case law, the ABA, and Florida’s own rules all recognize the fact that lawyers 

become experts in many ways, including by earning an LL.M degree.  Truthful 

statements about such specialties or expertise are neither harmful nor misleading.   

B. THE INCONSISTENT USE OF A DISCLAIMER DOES NOT DIRECTLY AND 

EFFECTIVELY MITIGATE AGAINST ANY HARM; RATHER, IT 

MISINFORMS THE PUBLIC. 

 

Of course, the Florida Bar has a substantial interest in preventing false 

claims about its own Board Certification program.  But the proposed amendments 

and disclaimer requirement do not mitigate against harm to that interest “in a direct 

and effective manner.”  Mason v. Fla. Bar, 208 F.3d at 956 citing Ibanez, 512 U.S. 

at 146.  The Florida Bar rules, once again, fail First Amendment scrutiny. 

In Mason, the 11
th
 Circuit noted that “the Bar is not relieved of its burden to 

identify a genuine threat of danger simply because it requires a disclaimer.”  And 

in fact, the Florida Bar’s proposed amendments and disclaimer requirements are 

In Re Rules Regulating The Florida Bar - Rule 4-7.14 Page D-62



14 
 

internally incongruent.  If a lawyer falls “within an area of practice under the 

Florida Certification Plan” pursuant to Rule 4-7.14(a)(6), RRFB, then a disclaimer 

is necessary, regardless of how much training, experience, education and expertise 

they possess.  Conversely, a lawyer whose work is “not within an area of practice 

under the Florida Certification Plan” pursuant to Rule 4-7.14(a)(5), RRFB, needs 

no disclaimer, even if that second lawyer possesses far less experience, education 

or expertise.  If some lawyers must use a disclaimer, while others need not, then 

the disclaimer is not the direct and effective cure to any potential harm. 

In a 2007 study, the American Bar Association acknowledged the tension 

between the breadth of certification programs and the specialties of individual 

practitioners.  Certification programs are designed to be broad and inclusive, so 

that a critical mass of lawyers participates in the program.  Yet that broad brush 

creates problems for other lawyers who practice in a more-narrow specialty: 

The specialty area should not be too broadly or narrowly defined. For 

example, a tax law specialty may be acceptable, but tax litigation 

might not; such litigation would likely be practiced by only a few 

individuals. For a specialty certification to be successful there must be 

a large enough pool of potential specialists to support the specialty. 

Lawyers have to be able to identify a benefit in order to be motivated 

to become specialists. However, there is also a school of thought that 

lawyers who practice in very specific areas of law should not be 

excluded from being “specialists” simply because their practice area is 

small.
6
   

 

                                                           
6
  ABA Standing Committee on Specialization, A Concise Guide to Lawyer 

Specialty Certification (2007)  
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 Mr. Burri embodies the problem foreseen by the ABA.  As an employee 

benefits lawyer, his practice area does not match with the Board Certification 

program.  It may be a subset of either Tax Law or alternatively, Labor and 

Employment Law, neither label is correct.  Yet if Mr. Burri truthfully advertises 

his specialization and expertise in the field of Employee Benefits Law, the precise 

subject he studied for his two LL.M degrees, and in full compliance with his duty 

of truthfulness.  The Florida Bar’s requirement for a disclaimer fails to directly and 

effectively mitigate against public confusion. It actually contributes to it. 

The Florida Bar’s disclaimer creates the false impression that Board 

Certified Lawyers are experts, while other lawyers like Mr. Burri are less worthy. 

But few Board Certified Tax Lawyers, if any, are truly specialists or experts in 

federal, state, or local income, estate, gift, ad valorem, excise, or other taxes.  See, 

Rule 6-5.2(a), RRFB.  An equally small number of labor and employment lawyers, 

if any, are specialized experts in the ten different statutory schemes to which that 

program refers.  See, Rule 6-23.2(a), RRFB.  So, if a disclaimer is needed to 

directly and effectively mitigate against misleading the public, then it should affect 

all lawyers, even the Board Certified ones.  If truthfulness requires Mr. Burri to 

advertise that he is “an expert in Employee Benefits Law who is not Board 

Certified by the Florida Bar,” then truthfulness also demands that Board Certified 

lawyers disclaim the skills they lack.  A Board Certified Tax Lawyers may need to 
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disclaim any knowledge of ERISA.  Admittedly, this type of reciprocal disclaimer 

approach would be difficult to implement and enforce, and undermines Board 

Certification, leading to an obvious thought: there must be a better way.  There is. 

C. THE DISCLAIMER REQUIREMENT IS VASTLY MORE EXTENSIVE THAN 

NECESSARY, AND THE RULES SHOULD FOCUS ON THE USE OR MISUSE 

OF THE TERM “BOARD CERTIFICATION” INSTEAD. 

 

The Florida Bar understandably wants to protect its board certification 

brand.  But pursuant to the commercial speech test, the advertising restrictions 

need to be “in a manner no more extensive than necessary to serve that interest.” 

Ibanez, 512 U.S. at 142.  By regulating the words “specialist” and “expert,” the 

Florida Bar lost sight of the constitutional boundaries upon its own authority.        

It should have focused on the misuse of the phrase “board certification” instead. 

If an experienced lawyer holding two LL.M degrees in the field chooses to 

advertise himself as a “specialist and expert in Employee Benefits Law,” it is a 

truthful and objectively verifiable statement.  If a professor of law who testifies in 

court as an expert witness, and who teaches and writes on the subject, calls himself 

a “specialist in Legal Ethics,” that, too, is truthful and objectively verifiable.  

Neither phrase invokes the term “board certification,” and there is no harm to the 

state interest in board certification, nor any benefit gained by a disclaimer of it.   

Moreover, by regulating the use of the words “expertise” or “specialist,” the 

Florida Bar contradicts long-established views in legal ethics.  In the Model Rules 
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of Professional Conduct, the American Bar Association (ABA) did not prevent a 

lawyer from advertising as an “expert” or “specialist.”  Instead, the ABA Model 

Rules prevent lawyers from falsely calling themselves “certified as a specialist,” 

and if they make such a claim, the lawyer must identify the certifying organization:     

Rule 7.4 Communication of Fields of Practice and Specialization  

(d) A lawyer shall not state or imply that a lawyer is certified as a 

specialist in a particular field of law, unless: 

(1) the lawyer has been certified as a specialist by an 

organization that has been approved by an appropriate state authority 

or that has been accredited by the American Bar Association; and 

(2) the name of the certifying organization is clearly identified 

in the communication. 

 

American Bar Association, Rule 7.4, Model Rules of Professional Conduct.  The 

commentary this rule explains that its goal to ensure truthfulness to the public.  Of 

note, the ABA explicitly stated that lawyers could use the term specialist: 

A lawyer is generally permitted to state that the lawyer is a 

"specialist," practices a "specialty," or "specializes in" particular 

fields, but such communications are subject to the "false and 

misleading" standard applied in Rule 7.1 to communications 

concerning a lawyer's services. 

 

ABA Rule 7.4, comment [1].  In other words, the ABA Model Rule 7.4 and 

commentary embrace truthful disclosure of credentials a lawyer possesses, while 

the Florida Bar mandates a disclaimer of a credential the lawyer does not possess. 

A less extensive alternative exists: the Florida Bar should require truthful 

statements and supportive evidence.  That is exactly what the Florida Bar did 

elsewhere in its own advertising rules that prohibit misleading advertisements: 
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(a) Deceptive and Inherently Misleading Advertisements. An 

advertisement is deceptive or inherently misleading if it: 

 (1) contains a material statement that is factually or legally 

inaccurate… 

 

Rule 4-7.13(a), RRFB.  That same rule prohibits misleading use of words (which 

include “expert” and “specialist”) unless “objectively verifiable”: 

(b) Examples of Deceptive and Inherently Misleading 

Advertisements. Deceptive or inherently misleading advertisements 

include, but are not limited to advertisements that contain: … 

(3) comparisons of lawyers or statements, words or phrases that 

characterize a lawyer's or law firm's skills, experience, reputation or 

record, unless such characterization is objectively verifiable; 

 

4-7.13(b), RRFB [emphasis added].  

 

No disclaimer is needed to avoid misleading advertisements about 

specialties or expertise.  Using the Florida Bar’s own logic, a viable alternative is 

to require lawyers to affirmatively disclose, in the advertisement, any “objectively 

verifiable” credentials to support the specialization or expertise claimed.   That 

approach would also be consistent with Peel v. Atty. Registration & Disciplinary 

Comm'n, when the Illinois Supreme Court’s certification commission was told to 

favor affirmative disclosures to the public: 

The Commission's concern about the possibility of deception in 

hypothetical cases is not sufficient to rebut the constitutional 

presumption favoring disclosure over concealment. Disclosure of 

information such as that on petitioner's letterhead both serves the 

public interest and encourages the development and utilization of 

meritorious certification programs for attorneys. 

 

Peel, 496 U.S. at 111.    
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The Supreme Court has repeatedly demonstrated its preference for bar rules 

that mandate affirmative disclosures to help the public.  See e.g., Milavetz, Gallop 

& Milavetz, P.A. v. United States, 130 S. Ct. 1324 (2010)(state may mandate an 

advertising disclosure for lawyers providing bankruptcy-related services); Zauderer 

v. Office of Disciplinary Counsel, 471 U.S 626, 655 (1985) (holding that 

disciplinary rules could mandate disclosure regarding payment of costs in 

advertisement, but that First Amendment protected attorneys so long as 

advertisement was truthful and nondeceptive).  But the Florida Bar, by showing a 

clear preference for board certification, by disfavoring other types of speech about 

expertise, and by demanding the use of disclaimers that distinguish between types 

of speech, has restricted free speech in a manner more extensive than necessary.
7
  

                                                           
7
  This brief applies commercial speech analysis using First Amendment cases 

addressing bar regulations. However, it can also be argued that the Florida Bar has 

engaged in a self-interested act of protectionism.  The Florida Bar places no 

impediments on the advertising of specialties and expertise based upon its own 

Board Certification program, but it demands disclaimers and restricts disfavored 

speech by lawyers who promote expertise and specialties earned from other entities 

that use different standards from the Florida Bar.  In other words, the proposed 

amendments represent content-based restrictions, subject to the strictest 

constitutional scrutiny.  See, e.g. Consol. Edison Co. of N.Y. v. Pub. Serv. Comm'n 

of N.Y., 447 U.S. 530 (1980) at 537 ("The First Amendment's hostility to content-

based regulation extends not only to restrictions on particular viewpoints, but also 

to prohibition of public discussion of an entire topic.");  Turner Broad. Sys., Inc. v. 

FCC, 512 U.S. 622 (1994) at 642 ("Our precedents... apply the most exacting 

scrutiny to regulations that suppress, disadvantage, or impose differential burdens 

upon speech because of its content.") and at 643 (distinguishing content-based 

from content neutral speech restrictions by whether they "distinguish favored 

speech from disfavored speech on the basis of the ideas or views expressed"). 
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The proposed amendments should be abandoned.  Instead, the Florida Bar 

should adhere to the logic of Peel and its own rules by embracing disclosure, 

enforcing the duty of truthfulness in Rule 4-4.1, RRFB, and prohibiting deceptive 

and misleading advertisements pursuant to Rule 4-7.13, RRFB.  If the Florida 

Bar’s goal is to avoid public confusion, and to promote Board Certification to the 

public as the capstone of professional excellence, then it should compete in the 

marketplace of ideas.  The Florida Bar should invest in marketing and campaigning 

for its own Board Certification brand, not force its own members to use 

disclaimers that diminish their alternative professional accomplishments.  For all 

these reasons, the proposed amendments should be remanded to the Florida Bar.  

II. THE TERMS IN THE PROPOSED RULE SHOULD BE 

CAREFULLY RECONSIDERED. 

 

In addition to their First Amendment implications, the proposed 

amendments regulating lawyer advertising also raise disciplinary concerns, 

because violation of the Florida Rules of Professional Conduct is cause for 

discipline.  Rule 3-4.2, RRFB.  These rules also can be challenged as void for 

vagueness.  See, e.g. Winters v. New York, 333 U.S. 507, 515 (1948); Gentile v. 

State Bar of Nevada, 501 U.S. 1030, 1048-51 (1991)(challenging laws that raise 

First Amendment and disciplinary issues).  This Court should remand the proposed 

amendments to the Florida Bar to reconsider two additional matters. 
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  A. THE FLORIDA BAR SHOULD OFFER COMMENTARY ON HOW TO 

“OBJECTIVELY VERIFY” SPECIALTIES AND EXPERTISE. 

 

To the extent they allow advertising, with or without a disclaimer, the 

proposed amendments require lawyers and firms to “objectively verify that the 

lawyer meets or exceeds the minimum standards for certification.”  Rule 4-

7.14(a)(5), (a)(6), (a)(7), and (a)(8), RRFB. The standard begs for a clarification.  

Presumably, Mr. Burri’s quantifiable experience and degrees should suffice as 

evidence of expertise.  Similarly, Mr. Rizzardi’s credentials as a teacher, scholar, 

and expert witness related to legal ethics also seem adequate.  Still, as written, this 

rule leaves reasonable people guessing as to its meaning.  If some portion of this 

rule remains, then the Florida Bar should create a broad and non-inclusive list of 

examples of “objectively verifiable evidence” in the rule or commentary. 

B. THE FLORIDA BAR SHOULD RETHINK THE LIMITS ON FIRM 

ADVERTISEMENTS AND THE NEED FOR A “MAJORITY” OF EXPERTS.  

 

Historically, Florida’s rules said that “an advertisement may not state that a 

law firm is certified, has expertise in, or specializes in any area of practice.”  Rule 

4-7.14, RRFB, commentary.  The proposed amendments permit a firm to advertise 

its specialty or expertise if a “majority of the lawyers employed by the law firm” 

meet or exceed the board certification standards.  This revision has three problems.   

First, the proposed amendments governing law firm advertising suffer from 

the same constitutional problems as the rules for individuals.  See Argument I, 
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above.  Second, the proposed amendments use the same ambiguous language 

regarding “objectively verifying” whether the lawyers in a firm are experts or 

specialists. See Argument II.A., above.  Third, the notion that a “majority of 

employees” must be experts or specialists is problematic.   

In a traditional law firm, where a discrete number of co-equal, full-time 

partners and associates work in a single main street office, calculating a majority 

might be a simple exercise.  Not so in the modern law firm.
8
  Partners and 

associates work part-time: do they count as one employee, or a fraction thereof?  

Firms have of counsel and special counsel relationships with their lawyers: are 

these “employees” for purposes of the rule?  Firms have multiple offices in 

multiple states or in cyberspace: does an out-of-state employee who works on 

federal matters, and who is allowed to advertise as an expert or specialist in that 

state, count toward or against the majority in Florida? 

At a minimum, if firms like Burri Law, P.A. cannot advertise a specialty in 

employee benefits law unless a “majority of the lawyers employed by the law firm 

meet or exceed the minimum standards,” then the Florida Bar needs to explain how 

this will be calculated.  The proposed amendments, as to firms, should be 

remanded and reconsidered.  

  

                                                           
8
  See, Nicholas Gaffney, “The Future Practice of Law,” ABA Law Practice 

Division (Dec. 14, 2016)  
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CONCLUSION 

Lawyers with LL.M degrees or other credentials, coupled with years of 

experience, should be allowed to call themselves “experts” and “specialists.”  This 

type of truthful advertising is not false, deceptive, or misleading, and the Florida 

Bar’s inconsistent use of a disclaimer fails to directly and materially protect the 

public. The proposed amendments to the Rules Regulating the Florida Bar violate 

the First and Fourteenth Amendments of the United States Constitution and the 

relevant tests for regulating commercial speech.  Even assuming that any 

regulation is appropriate, the proposed amendments are far more extensive than 

necessary. The Florida Supreme Court should instruct the Florida Bar to reconsider 

how lawyers and firms “objectively verify” their expertise, and how to apply these 

rules to firms in the changing world of legal practice.   

      Respectfully submitted,    

      Keith W. Rizzardi 

      Professor of Law 

      St. Thomas University 

      Miami Gardens, Florida 

      Florida Bar No. 38237 

      Board Certified Specialist in State & Federal 

      Government and Administrative Practice 

 

Dean Burri, J.D., LL.M, LL.M. 

Burri Law, P.A. 

      Sunny Isles Beach, Florida 

      Florida Bar No. 102981 
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CERTIFICATE OF TYPE SIZE AND STYLE 

I certify that this petition is typed in 14 point Times New Roman regular type. 

 

/s/ Keith W. Rizzardi 

_______________________ 

Keith W. Rizzardi  

Florida Bar 0038237 
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Greg Beck <greg@beck.legal> on 07/11/2018 11:51:38 AM 

Please respond to Greg Beck <greg@beck.legal> 

To: eto@floridabar.org 
cc: (bcc: Ethics Mail)
 
Subject: Rule Regulating The Florida Bar 4-7.14 - Amendments on Specialist/Expert
 

Staff: Elizabeth Tarbert/The Florida Bar 

Dear Elizabeth,
 
Thank you for sending me the proposed amendment to Rule 4-7.14. We are happy with the new 

amendment. The only suggestion that we would make would be to replace the word “and” with
 
“or” (or perhaps “and/or”), so that the rule would allow a lawyer to claim specialty or expertise if
 
the lawyer "can objectively verify the claim based on the lawyer’s education, training, 

experience, [and/]or substantial involvement in the area of practice in which specialization or
 
expertise is claimed.” Because a lot of lawyers go into areas of law that they didn’t especially
 
study in law school, we think that education should not necessarily be required to be a specialist. 

The rule would probably be interpreted that way even without that suggested edit. But the 

change would perhaps make it clearer that a lawyer with many years of experience in an area of
 
law could can to be a specialist or expert even if the lawyer has no formal education or training
 
in that area. 

We really appreciate the opportunity to provide feedback on the proposed amendment. If it is
 
possible to keep us updated on the rule’s progress through the Board of Governors and the
 
Supreme Court, that would also be much appreciated. 

Again, thank you again for considering our concerns.
 
Sincerely,
 
Greg Beck
 
—
 
Greg Beck
 
202.684.6339
 
http://beck.legal
 

Please note: Florida has very broad public records laws. Many written communications to or 
from The Florida Bar regarding Bar business may be considered public records, which must be 
made available to anyone upon request. Your e-mail communications may therefore be subject to 
public disclosure. 
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------ Original message------ 
From: Paul Carrier  
Date: Thu, Jul 19, 2018 11:00 PM 
To: Thomas 
Bopp;+farrior@belawtampa.com;+margaret.mathews@akerman.com;+paige@greenleelawtampa.com;+bog13@fl
oridabar.org; 
Cc:  
Subject:Advertising as Experts 
 
Greetings!  
 
I am a new lawyer, not yet a board certified expert, but if you are taking a straw vote, I favor NOT 
changing current rules. Board certified means something, and it will be cheapened and abused if it is not 
jealously guarded. If this is a business, and not a profession with business aspects, then by all means let's 
sell ourselves out. But if not, we need to maintain standards. All can advertise their areas of interest. Bar 
panel approval should be required for some honors and distinctions. 
 
Thank you for letting me share my 2 cents, 
Paul Carrier 
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______________________________ 

 

"Rizzardi, Keith W." <krizzardi@stu.edu> on 07/30/2018 11:07:53 AM 

Please respond to "Rizzardi, Keith W." <krizzardi@stu.edu> 

To: "Ethics_Opinions@flabar.org" <Ethics_Opinions@flabar.org> 
cc: (bcc: Ethics Mail)
 
Subject: RE: Florida Bar Rule 4-7.14 Proposed Amendments
 

Staff: Elizabeth Tarbert/The Florida Bar 

Dear Ms. Tarbert:
 
The revisions seemed like a substantial improvement over the prior draft, and I appreciate the attention
 
that you and the committee gave to my comments.
 
Sincerely,
 
Keith Rizzardi
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