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IN THE SUPREME COURT OF FLORIDA 

IN RE: AMENDMENTS TO THE  
FLORIDA RULES OF CASE NO.: SC18-2011 
APPELLATE PROCEDURE– 
RULES 9.146 AND 9.200 

APPELLATE COURT RULES COMMITTEE’S RESPONSE TO 
COMMENT FROM FLORIDA COURT CLERKS & COMPTROLLERS 

Courtney Brewer, Chair of the Appellate Court Rules Committee (the 
“Committee”), and Joshua E. Doyle, Executive Director of The Florida Bar, file 
this response to comments received from the Florida Court Clerks & Comptrollers 
(FCCC) regarding the Committee’s proposed amendments to Rule 9.200.  

Briefly, those amendments seek to address a growing problem caused by the 
transmission of significantly redacted records on appeal that parties and their 
counsel are finding essentially unusable. Some trial court clerks have been 
requiring parties and counsel of record to obtain an order from the appellate courts 
before providing unredacted versions. The Committee’s proposal seeks to reduce 
the burgeoning “motion sickness” and extra time and efforts such policies have 
created for the litigants and court administration. The proposed amendments were 
approved by the Committee 36-0. They were published for comment prior to its 
submission, but no comments were received.  

The Committee appreciates and has seriously considered the FCCC’s 
comments. Some of the concerns raised were part of the considerations the 
Committee weighed in its drafting and debate of this proposal. After further 
consideration, however, the Committee respectfully stands by its recommendation 
to amend Rule 9.200 as proposed. The Committee addresses the following issues 
raised by FCCC’s comments, which threaten either to make changes not within the 
purview of this referral, or to shift the burden of record redaction to entities that 
lack the knowledge and resources to ensure it is done correctly.   

Electronic transmission. As an initial matter, the FCCC’s amendment seeks 
to alter the Committee’s proposal so that a party or counsel may obtain the record 
and transcript “by electronic transmission.” This wording would substantially alter 
the meaning of the rule in a manner that is unnecessary to address this referral. The 
proposed amendments intentionally did not address whether a record must be 
provided to counsel in paper. Whether clerks must provide a paper version of the 
record on appeal in criminal cases is a subject of much debate and is already 
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pending before the Committee in two other referrals. (No. 15-AC-23, referral 
available here; No. 16-AC-07, referral available here.)  

Namely, the controversy is as to whether the trial court clerks or the public 
defender offices are responsible for providing copies of the paper records to pro se 
inmates, who do not have access to electronic records. The Committee has elected 
to table those referrals as the relevant landscape might shift, with the Department 
of Corrections contemplating a pilot program to provide electronic access to 
records on appeal. Given that the FCCC’s proposed language would contradict the 
only case law on the subject in terminating the clerks’ responsibility to provide 
paper records, Lewis v. State, 142 So. 3d 879 (Fla. 1st DCA 2014), such a change 
deserves full vetting by the Committee before it is proposed to this Court. 

In short, the proposed amendments were intended to address the problem 
that redaction required by rules 9.200 and 2.420 can interfere with a party or 
counsel’s ability to effectively argue on appeal. The proposed amendments do not 
address the separate debate about paper or electronic records. 

Access Security Matrix (the “Matrix,” available here). The Committee’s proposal 
sought to address the problem noted by the original referral of overly redacted, 
unusable records as well as the excessive motion practice required to obtain a 
usable, less redacted version. The Committee also sought to draft language that 
ensured all records complied with the access standards created by the Matrix, 
stating that counsel of record or a pro se party may obtain an unredacted record “to 
the extent permitted for access by the requestor.”  

Because the Matrix “governs access to electronic court records based upon 
user roles and applicable court rules, statutes, and administrative policies,” the 
Committee bore in mind three versions of a record on appeal differing based on the 
intended user of the record: 

• Fully redacted – All materials deemed confidential under Florida Rule 
of Judicial Administration 2.420 are redacted. While such material is 
intended to be kept confidential from the public, counsel of record and 
parties should have access to it in most case types under the Matrix 
barring a separate determination from the court. Moreover, the 
original referral noted and the experience of many Committee 
members is that records containing any confidential documents are 
often overly redacted, such that even non-confidential information is 
blacked out and unreadable.  

https://lsg.floridabar.org/%E2%80%8Cdasset/%E2%80%8Ccmdocs/%E2%80%8Ccm205.nsf/%E2%80%8Cc5aca7f8c251a58d85257236004a107f/%E2%80%8Cfe145f5ee121cb4c85257566005a5597/$FILE/New%20Referral%2015-AC-23.002.pdf/New%20Referral%2015-AC-23.pdf
https://lsg.floridabar.org/dasset/cmdocs/cm205.nsf/c5aca7f8c251a58d85257236004a107f/fe145f5ee121cb4c85257566005a5597/$FILE/New%20Referral%2016-AC-07.pdf
https://www.flcourts.org/content/download/523597/5816862/Access%20Security%20Matrix%20v8%20April%202018.pdf
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• Unredacted – All documents contain no redaction of confidential 
material under Rule 2.420 or even information protected by the 
Matrix, such as sealed or expunged documents that are typically only 
accessible by judges or certain court personnel.  

• Less redacted – The Committee’s proposal sought to make a less 
redacted version of the record available to parties and counsel. This 
version would contain all material the parties and counsel are 
permitted to access under the Matrix. 

Thus, the Committee sought to ensure the Matrix or whatever access measure 
FCTC develops in the future controls the redaction of records accessed by parties 
or counsel, as the Committee has neither the authority nor the will to determine 
that issue.  

The Committee opted not to reference the Matrix by name in its proposal, 
however. Instead, the Committee’s proposal states that parties and counsel may 
have access to the record and transcript “that are unredacted to the extent permitted 
for access by the requestor.” That broad language anticipates that the Matrix is 
subject to change and may evolve more quickly than the rules process can react. 
Thus, the Committee would not be in favor of referencing the Matrix more 
explicitly than the current proposal does. 

Trial court clerks are properly entrusted with redaction. Consistent with 
the rules and the allocation of resources, the determination of what materials are 
properly redacted under the Matrix and the redaction itself are properly handled by 
the trial court clerks. Florida Rule of Judicial Administration 2.420(d)(1) 
establishes that the “clerk of the court shall … maintain the confidentiality of any 
information contained within a court record.” Similarly, appellate rules charge the 
trial court clerk with the responsibility of preparing and transmitting the record. As 
a result of these provisions, the trial court clerk has already identified the 
confidential information in the documents constituting the record before 
transmitting the record to the appellate court. It would be inefficient to require the 
appellate courts to repeat the trial court’s work once the record is transmitted to the 
appellate court. Moreover, appellate court clerks’ offices simply do not have 
enough staff to accomplish such a task.  

Currently, by fully redacting records and requiring parties and counsel to 
obtain an order from the appellate court to access the unredacted record, the trial 
courts are shifting this obligation to the appellate courts, who lack the staff, 
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resources, access, and expertise to ensure that the records transmitted comply with 
the Matrix. Motions for access to redacted information effectively ask the appellate 
courts to determine if content, to which the appellate court is not privy, is viewable 
by the requestor. 

The FCCC now appears to want to shift the burden of determining what 
access is permissible on to the parties or counsel, many of whom will have no idea 
what the Matrix is or what it requires. Shifting the burden to the parties or counsel 
creates a significant danger that a party, whether intentionally or not, will gain 
access to material to which they should not have access.   

The FCCC’s proposed amendments also risk not fixing the problem at all. If 
the chief judge of a circuit denies a request for a standing agreement, parties and 
counsel of record will have to return to asking the appellate court to intervene and 
authorize access. In that event, the additional language will serve no purpose. 

The Committee’s proposal does not create additional work for the trial court 
clerks. Whether it awaits an order from the appellate court or simply creates the 
less redacted version pursuant to a standing agreement or request, the trial court 
clerk’s office will end up in both cases transmitting a fully redacted record to the 
appellate court and providing a less redacted version to counsel or the parties.  

Indeed, the referral originated due to the additional strain the current 
situation puts on trial court clerks. The originator of this referral is a former Deputy 
Clerk in Brevard County; he explained that his office has to deal with 
“communications from the Attorney General, the Public Defender, and private 
counsel who lament that their records are useless to them in redacted form.” 
Additionally, one defense counsel had filed a petition for mandamus seeking to 
recover an unredacted record on appeal. The Deputy Clerk noted that his office 
then had to expend “precious resources defending a rule which, while saving the 
appellate courts redaction time, impedes appellate counsel’s abilities to do their 
job.” 

Under the Matrix, in most case types, counsel of record and parties may 
have access to many items deemed confidential under Rule 2.420, but should not 
have access to any items that have been expunged or sealed. To provide them a 
completely unredacted record that includes expunged documents violates the 
Matrix; to provide them a record that redacts confidential material to which they 
are entitled deprives them of their ability to prosecute and defend appeals. The 
Committee has attempted to provide a proposal that best resolves the competing 
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concerns and interests of each participant in the appellate process. The original 
proposal strikes a neutral balance that addresses those issues in accordance with 
the duties and responsibilities ascribed by law to ensure compliance with the law.  

Upon publication of the proposed amendments, a typo was discovered 
within the proposed amendments to Rule 9.200(d)(3). Specifically, there is an 
unnecessary comma in the second sentence of the subdivision after “counsel of 
record.” The sentence should read as follows: 

By request or standing agreement with the clerk of the lower tribunal, 
counsel of record or a pro se party may request the record and the 
transcript of the trial that are unredacted to the extent permitted for 
access by the requestor. 

WHEREFORE, the Appellate Court Rules Committee respectfully requests 
that the Court amend Florida Rule of Appellate Procedure 9.200 as detailed in its 
initial report and discussed above.  

Respectfully submitted on April 18, 2019. 

/s/ Courtney Brewer    /s/ Joshua E. Doyle   
Courtney Brewer     Joshua Doyle 
Chair, Appellate Court Rules Committee Executive Director 
The Mills Firm, P.A.    The Florida Bar 
325 N. Calhoun St.     651 East Jefferson Street 
Tallahassee, FL 32301    Tallahassee, FL 32399-2300 
850/765-0897     850/561-5600 
cbrewer@mills-appeals.com   jdoyle@floridabar.org 
Florida Bar No. 0890901    Florida Bar No.  

  



6 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was furnished by e-mail, via the Florida 
Courts E-filing Portal, on April 18, 2019, to: 

Stephanie Christina Zimmerman 
DCF Children’s Legal Services 
1301 6th Avenue West, Suite 101 
Bradenton, FL 34205-7403 
850/443-6273 
stephanie.zimmerman@myflfamilies.
com 
Florida Bar No. 691089 
 
 
 
 
 

Tyler Winik 
668 North Orange Avenue #2216 
Orlando, FL 32801 
321/652-0271 
Tyler@tylerwinik.com 
 
Douglas D. Sunshine 
Chief Legal Officer 
Florida Court Clerks & Comptrollers 
3544 Maclay Blvd. 
Tallahassee, FL 32312 
850/921-0808 
dsunshine@flclerks.com 

 
CERTIFICATE OF COMPLIANCE 

I certify that this response was prepared in compliance with the font 
requirements of Florida Rule of Appellate Procedure 9.210(a)(2). 

/s/ Heather Savage Telfer    
Heather Savage Telfer, Staff Liaison 
Appellate Court Rules Committee 
The Florida Bar 
651 East Jefferson Street 
Tallahassee, FL 32399-2300 
850/561-5702 
htelfer@floridabar.org 
Florida Bar No. 139149 


