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INTRODUCTION

On November 6, 2018, the Florida electorate approved what was listed on

the general election ballot as proposed Amendment 11 to the Florida Constitution.

Over sixty-two percent of Florida voters cast their ballots in favor of adopting

Amendment 11. The official results show that 4,680,526 Floridians voted to

approve Amendment 11, while 2,852,468 voted against the proposed amendment. 

As required by law, a summary of the content of proposed Amendment 11

appeared on the ballot. The purpose of the ballot summary is to inform voters as to

what will be the effect if proposed Amendment 11 were approved. “The ballot

summary should tell the voter the legal effect of the amendment, and no more.”

Evans v. Firestone, 457 So.2d 1351, 1355 (Fla. 1984) . “What the law requires is

that the ballot be fair and advise the voter sufficiently to enable him intelligently

to cast his ballot.” Hill v. Milander, 72 So. 2d 796, 798 (Fla. 1954).  

The Amendment 11 ballot summary appeared on the November 6th general

election ballot. Voters could read it while deciding whether to support 

Amendment 11 or not. Because three distinct changes to the constitution were

bundled within Amendment 11, the ballot summary explained that the amendment

as a whole: 

Removes discriminatory language related to real property rights.
Removes obsolete language repealed by voters. Deletes provision
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that amendment of a criminal statute will not affect prosecution
or penalties for a crime committed before the amendment; retains
current provision allowing prosecution of a crime committed
before the repeal of a criminal statute. 

(Emphasis added to highlight the third aspect of Amendment 11).

The third aspect of Amendment 11 concerned article X, section 9 of the

Florida Constitution which is “commonly known as the ‘Savings Clause.’”

Horsley v. State, 160 So. 3d 393, 406 (Fla. 2015). Article X, section 9 provided

that the “[r]epeal or amendment of a criminal statute shall not affect prosecution or

punishment for any crime previously committed.” As the ballot summary

indicated, approval of Amendment “[d]elete[d] provision that amendment of a

criminal statute will not effect prosecution or penalties for a crime committed

before the amendment; [while retaining] provision allowing prosecution of a crime

committed before the repeal of a criminal statute.”

In the lead up to the November 6th general election, a challenge to the

inclusion of Amendment 11 on the general election ballot was heard by this Court.

The argument was made that the “bundl[ing] independent and unrelated discrete

propositions for a single vote” constituted an infringement on “the right to vote

guaranteed by the First Amendment and also constituted a violation of §101.161

Fla. Stat. that requires a ‘yes’ vote to approve a proposal and a ‘no’ vote to reject a

proposal.” (Answer Brief at 2, Detzner v. Anstead, Case No. SC18-1513). The
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challengers made a second argument to this Court based upon the adequacy of the

ballot summary. They asserted that “Amendment 11's ballot language was

defective because it would mislead voters by failing to inform them of the effect

and consequences of their vote.” Detzner v. Anstead, _ So. 3d _, 2018 WL

5075255 at *3 (Fla. Oct. 17, 2018). This Court rejected both challenges to the

submission of Amendment 11 to the Florida’s voters. As to the adequacy of the

ballot summary, this Court found that the ballot “summary accurately describes the

effect of Amendment 11's approval,” and complied with the requirement that “the

summary clearly communicates what it is that voters are being asked to approve or

reject.” Id.

In 2015 while discussing the “Savings Clause,” this Court wrote: 

the purpose of the “Savings Clause” is to require the statute in effect
at the time of the crime to govern the sentence an offender receives
for the commission of that crime.

Horsley v. State, 160 So. 3d at 406. See Castle v. State, 330 So. 2d 10, 11 (Fla.

1976) (“For the reasons expressed by the district court, appellant was not entitled

to the benefit of the later-enacted lower maximum sentence, and to the extent that

Section 775.12 suggests otherwise it would have been unconstitutional. See

Florida Constitution Article X, s 9.”) (footnote omitted); Turner v. State, 99 So.

334 (1924) (the Savings Clause required imposition of a life sentence for
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second-degree murder even though second-degree murder statute was amended

before sentencing to limit the sentence to twenty-five years' imprisonment);

Washington v. Dowling, 109 So. 588, 612-13 (1926) (since at the time of the

homicide the sentence for first degree murder was death by hanging, the Savings

Clause precluded application of a subsequent statutory change to death by

electrocution).

On March 7, 2017, Chapter 2016-13, Laws of Florida, was enacted. It

revised § 921.141, Fla. Stat. This Court concluded that under Chapter 2016-13, “to

increase the penalty from a life sentence to a sentence of death, the jury must

unanimously find the existence of one or more aggravating factors, that the

aggravating factors are sufficient to justify a death sentence, that the aggravating

factors outweigh the mitigating circumstances, and must unanimously recommend

a sentence of death.” Perry v. State, 210 So. 3d 630, 640 (Fla. 2016). However,

this Court held the revised statute unconstitutional because the legislature had not

required juror unanimity, instead providing that a death sentence could be imposed

as long as at least ten of the twelve jurors found the necessary facts or elements

had been proven by the State. In response to Perry, Chapter 2017-1, Laws of

Florida, was  enacted on March 13, 2017. It again revised § 921.141; but the only

change made was to require the jury to unanimously find that the State had proven
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the necessary facts or elements beyond a reasonable doubt.1

As a result of the amendments to § 921.141, the penalty for first degree

murder is life imprisonment.2 For a death sentence to be an authorized sentence,

1Justice Canady has taken issue with the elevation of “facts” referenced in
the statute into elements of capital murder:
:

whether the aggravation is sufficient to justify a death sentence;
whether mitigating circumstances (which are established by the
defendant) outweigh the aggravation; whether a death sentence is the
appropriate penalty—are not elements to be proven by the State.
Rather, they are determinations that require subjective judgment.

Hurst v. State, 202 So 2d 40, 82 (Fla. 2016) (Canady, J., dissenting) (emphasis
added)

2In Mills v. Moore, 786 So. 2d 532 (Fla. 2001), Mills argued that the
maximum sentence that could be imposed on a defendant simply convicted of first
degree murder was life imprisonment. Id. at 537 (Mills “argues that the statute in
effect at the time of the initial trial made the maximum penalty for his crime life
imprisonment. Only after the jury verdict and further sentencing proceedings,
Mills argues, could death be a possible sentence.”). This Court rejected Mills’s
argument stating: “When section 775.082(1) is read in pari materia with section
921.141, Florida Statutes, there can be no doubt that a person convicted of a
capital felony faces a maximum possible penalty of death.” Id. at 538. As this
Court explained in Perry v. State, under the revised § 921.141 enacted in 2016, the
sentence for first degree murder is life imprisonment. Id. at 633 (“the findings
necessary to increase the penalty from a mandatory life sentence to death must be
found beyond a reasonable doubt by a unanimous jury.”). Clearly, the legislature
amended Florida’s substantive criminal law. While the Savings Clause has
precluded the change from affecting Mr. Jimenez’s prosecution or punishment, it
has not precluded the statute from be applied in the remands ordered in Johnson v.
State, 205 So. 3d 1285 (Fla. 2016), and Card v. Jones, 219 So. 3d 47 (Fla. 2017).
In both of those cases, the homicides at issue occurred in 1981. Yet, the revised
statute enacted in 2016 and revised in 2017 is not just affecting the prosecution
and punishment in those cases, but is governing. Before the punishment for
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the jury must find that the State proved additional facts or elements beyond a

reasonable doubt. “Those facts that permit the authorization of a death sentence

are a matter of state law.”3 Jackson v. State, 213 So. 3d 754, 783 (Fla. 2017). This

Court explained in Perry v. State what additional facts over and above those

necessary for a first degree murder conviction were necessary to authorize a judge

to impose a death sentence.4 This Court held that “the findings necessary to

Johnson and Card can be death, a unanimous jury will have to find that the State
proves beyond a reasonable doubt the statutorily identified facts, i.e. elements of
capital murder, the highest of degree of murder and the only degree of murder for
which death is an authorized sentence. 

3Identifying the elements of a criminal offense or the facts to be proven
beyond a reasonable doubt before a particular sentence is authorized is a matter of
substantive law and a legislative function under the separation of powers provision
in the Florida Constitution. See § 921.002 (1) (“The provision of criminal
penalties and of limitations upon the application of such penalties is a matter of
predominantly substantive law and, as such, is a matter properly addressed by the
Legislature. The Legislature, in the exercise of its authority and responsibility to
establish sentencing criteria, to provide for the imposition of criminal penalties,
and to make the best use of state prisons so that violent criminal offenders are
appropriately incarcerated, has determined that it is in the best interest of the state
to develop, implement, and revise a sentencing policy.”); Smith v. State, 537 So.
2d 982, 986 (Fla. 1989).

4When a statute uses elements to distinguish between a lower and higher
degree of an offense, due process requires the elements necessary for a higher
degree of the offense to be proven by the State beyond a reasonable doubt.
Mullaney v. Wilbur, 421 U.S. 684, 698 (1975) (“The safeguards of due process are
not rendered unavailing simply because a determination may already have been
reached that would stigmatize the defendant and that might lead to a significant
impairment of personal liberty.”). 
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increase the penalty from a mandatory life sentence to death must be found beyond

a reasonable doubt by a unanimous jury.” Perry v. State. 210 So. 3d at 633.

Because Florida law has long required a jury to be unanimous when finding the

elements of a criminal offense were proven by the State beyond a reasonable

doubt, this Court in Perry found the provision in Chapter 2016-13 allowing ten of

twelve jurors to find the elements of capital murder violated “Florida’s state

constitutional right to trial by jury and our Florida jurisprudence....” Id at 640. 

Under the revised § 921.141, unless and until the additional elements are

found by a unanimous jury beyond a reasonable doubt and elevate the crime to

capital first degree murder, death is not a permissible sentence for first degree

murder. The passage of Amendment 11 by the voters of Florida shows that it is the

will of the people of the Florida that the rewritten statute requiring the State to

prove more elements to more jurors before a death sentence can be imposed

should be applied in homicide cases in which the murder was committed before

the statute was rewritten. Moreover, the demise of the Savings Clause means that

the carve out recognized in Horsley allowing changes to a criminal statute to affect

the punishment when some defendants’ sentences were violative of the federal

constitution cannot be used any longer to justify unequal application of the revised

§ 921.141. If the rewritten § 921.141 is being applied to not just effect, but govern,
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the prosecution and punishment of defendants for homicides committed in 1981

(35 years before the statute was rewritten to change Florida’s substantive law), it

must now the governing substantive law in all the homicide prosecutions arising

from murders committed since 1981. The passage of Amendment 11 means that

the revised § 921.141 is now being applied in a manner not in compliance with the

Due Process and Equal Protection Clauses of the Fourteenth Amendment, and not

in accord with the will of the people as reflected by the approval of constitutional

Amendment 11. Mr Jimenez’s death sentence violates the Florida Constitution as

amended by Amendment 11 and the Due Processs and Equal Protection Clauses of

the Fourteenth Amendment. It must be vacated and his case remanded.

JURISDICTION TO ENTERTAIN PETITION
AND GRANT HABEAS CORPUS RELIEF

This is an original action under Fla. R. App. P. 9.100(a). See Art. 1, Sec. 13,

Fla. Const. The petition challenges Mr. Jimenez’s death sentence in light of the

passage of Amendment 11 on November 6, 2018. This amendment to the Florida

Constitution means that his death sentence is in excess of the mandatory penalty

for a first degree murder conviction. For death to be an authorized punishment,

additional elements over and above the elements of first degree murder must be

unanimously found by a jury to have been proven by the State beyond a reasonable

doubt. In light of the passage of Amendment 11, Mr. Jimenez’s death sentence
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stands in violation of the Florida Constitution as amended by the provisions of

Amendment 11. It was the will of the voters that the provisions of the revised §

921.141 apply equally in all cases in which the State obtained a first degree

murder conviction and a death sentence, even those in which the murder was

committed before the revisions to § 921.141 were enacted. Also, the failure to

apply the rewritten criminal law was enacted in all cases in which the homicide

was committed before the substantive criminal law was rewritten violates the Due

Process and Equal Protection Clauses of the Fourteenth Amendment. Within this

Court’s habeas jurisdiction, it has an obligation and a duty to protect Mr.

Jimenez’s constitutional rights. This Court’s habeas jurisdiction gives it the power

to enter the orders it finds necessary to assure that Mr. Jimenez’s rights are

protected. Allen v. State, 636 So. 2d 494, 497 (Fla. 1994); Shue v. State, 397 So.

2d 910 (Fla. 1981); Makemson v. Martin County, 491 So. 2d 1109 (1986).

Where state or federal constitutional rights are concerned, this Court may

not abdicate its responsibility in deference to the legislative or executive branches

of government. Rose v. Palm Beach City, 361 So. 2d 135, 137 n.7 (1978). This

Court is required to exercise its independent power of judicial review. Ford v.

Wainwright, 477 U.S. 399 (1986). This Court has used its habeas jurisdiction to

vacate death sentences that violated either provisions of the United States
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Constitution or the Florida Constitution. Hertz v. Jones, 218 So. 3d 428 (Fla.

2017); Hernandez v. Jones, 217 So. 3d 1032 (Fla. 2017); Card . Jones, 219 So. 3d

47 (Fla. 2017); Brooks v. Jones, 2017 WL 944235 (Fla. 2017).

PROCEDURAL HISTORY

Jimenez was charged by indictment on October 21, 1992, in Dade County,

Florida with one count of first degree murder and one count of burglary with an

assault (R 1-2). The crimes were alleged to have occurred on October 2, 1992.

Two women who lived in apartments next to the victim’s second floor apartment

heard noises coming from the victim’s apartment at about 8:10 pm.5 They then

noticed the front door of her apartment ajar. When one of them went to push it

open, the door was pushed shut from inside and locked.6 Alarmed by this, the

women called the police. At 8:21 pm, the police arrived. They got a key to the

victim’s apartment and entered. Phyllis Minas was found lying in a pool of blood.

She had been stabbed. She was pronounced dead when she arrived at the hospital. 

Jimenez’s trial began on October 3, 1994. The State’s case was based on

5These two women along with a third had returned to the apartment complex
with groceries at about 7:55 pm, and had seen Jimenez in the parking lot. It
appeared that he had come down the stairs leading up to the second floor.

6At Jimenez’s trial, the State argued that Minas’ assailant was in her
apartment and had been the one to push the front door closed and then lock it with
the two women standing out side the apartment at about 8:10 pm.
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circumstantial evidence as the State conceded in its closing argument (T 891).

Four circumstances were cited: 1) A fingerprint found on the inside of the front

door was matched to Jimenez; 2) A witness, the building’s custodian, claimed to

have seen Jimenez jump from a second floor balcony of the apartment building

between 7:45 pm and 8:00 pm on the night of the murder;7 3) The fact that the

medical examiner concluded that it was likely that the victim was stabbed by a

right handed man; and 4) When speaking with his probation office on October 5,

he said that he understood the police wanted to speak with him about a stabbing,

and the State said that only the person responsible would have known that the

victim was stabbed.8 The State told the jury it could convict of first degree murder

by either finding premeditation or that it was in course of a felony.

The defense argued innocence in its guilt phase closing. As to the armed

burglary count, the defense argued that there was no evidence of a forced or non-

consensual entry. (T 907). In his rebuttal closing, the prosecutor argued “The

7According to a police report, the custodian told the police at about 9:00 pm
on October 2 that he had seen a white male jump from a balcony adjoining Minas’
balcony shortly before 8:00 pm when the custodian was waiting for his ride home.

8No one saw Jimenez enter or exit Minas’ apartment. The front door opened
on a catwalk that ran the length of the second flood. A patio door opened on to a
balcony on the opposite side. While many of the apartments had balconies, they
were often separated from a neighboring balcony by just a foot which made it easy
for someone to go from one balcony to another balcony.
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defendant entered, and what’s important to us is he remained in the dwelling. He

went in and he stayed there long enough to kill her, and didn’t have permission or

consent of the person to enter or remain in the dwelling.” (T 930) (emphasis

added). In the rebuttal closing, the prosecutor argued: “Well, certainly if he got in

that apartment for some reason with her consent we all know she didn’t

consent for him to remain in her apartment and kill her. When he began that

attack any consent that might have existed in anyone’s imagination is gone.”

(T 930) (emphasis added). 

On October 6, 1994, the jury returned verdicts finding both first degree

murder and armed burglary of an occupied dwelling (T. 957). There was no

indication of what was the basis of the first degree conviction. 

On November 10, 1994, a penalty phase was conducted. In the State’s

closing, the jury was told that its verdict finding Jimenez guilty of armed burglary

meant that the “in the course of a burglary” aggravator had already been found (T.

1090).9 The prosecutor then said that as to the jury’s sentencing recommendation,

“[o]ur legislature made a decision for you, like it or not, and no one wants to

participate in a process where a life will be taken.” The jury was told, “[y]ou all

9However if the aggravating circumstances are elements of a greater offense,
capital murder, then the use of a felony that was used to find guilt of first degree
murder would be improper. 
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took an oath to follow the law, and you promised you would follow the law, and

whether or not you like the law”. Then, the prosecutor argued: “[t]he death penalty

has been imposed in this case by the actions of this defendant upon Phyllis Minas,

a victim who was not protected by the law, lawyer, or Court or legal safeguard. A

victim not given an opportunity to plead her case or present to you mitigating

factors.” (T. 1095). 

The jury was not instructed that it was required to find that the State had

proven beyond a reasonable doubt that the aggravating circumstances were

sufficient to justify a death sentence. The jury was told that it should determine

whether the mitigating circumstances outweighed the aggravating circumstances.

(R 506). It was not told that the State had to prove beyond a reasonable doubt that

the aggravating circumstances outweighed the mitigating circumstances.

After hearing the prosecutor’s arguments and receiving the jury instructions,

the jury returned a unanimous recommendation of death (R 487).  

On December 14, 1994, the judge imposed a sentence of death on the first

degree murder conviction (R 529; T. 1138). In her sentencing order, she found

four aggravators: 1) the defendant was on community control at the time of the

offense; 2) the defendant was previously convicted of resisting arrest with

violence; 3) the homicide occurred in the course of a burglary; and 4) the homicide
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was especially heinous, atrocious or cruel. The judge found one statutory mitigator

and two nonstatutory mitigators. In addition to the death sentence, the judge also

imposed a sentence of life imprisonment to run consecutive to the death sentence.

In her order, the judge did make a finding that the sufficiency of the aggravating

circumstances had been proven by the State beyond a reasonable doubt. She did

find that the aggravating circumstances outweighed the mitigating circumstances,

but no made no reference to the beyond a reasonable doubt burden of proof. (R

542-43). The judge did rely heavily on the jury recommendation even though the

State told the jury that the legislature had already determined that a death

recommendation was required. 

On direct appeal, this Court affirmed the judgment and sentence of death.

Jimenez v. State, 703 So.2d 437 (Fla. 1997), cert. denied, 523 U.S. 1123 (1998). It 

denied Jimenez’s challenge to the sufficiency of the evidence as to the burglary

conviction, stating, “[n]either forced entry nor entry without consent are requisite

elements of the burglary statute.” Id. at 441. Relying on its conclusion that there

was sufficient evidence to support the burglary conviction, this Court found its use

as an aggravating circumstance was proper. Id.10

10Further, this Court found Jimenez’s argument that the State’s penalty
phase closing violated Caldwell v. Mississippi, 472 U.S. 320 (1985), was
unpreserved. Jimenez, 703 So. 2d at 442.
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On January 28, 1998, this Court issued its mandate. On October 18, 1998,

the Attorney General’s Office began the process for getting all relevant agencies to

provide public records regarding Jimenez to the records repository. 

On January 31, 2000, a 3.850 motion was filed. It raised six claims Jimenez

(1PC-R. 29-36). On March 10, 2000, the motion was amended to add a claim

based upon Delgado v. State, 776 So. 2d 233 (Fla. 2000).11 On June 8, 2000, an

order summarily denying the 3.850 was entered (1PC-R. 91). 

On appeal, a new trial was sought on the basis of Delgado v. State. This

11In Delgado, this Court construed the statute defining burglary. Delgado
challenged his conviction of armed burglary committed on August 30, 1990. This
Court explained: “The issue for th[e] Court to consider is whether the phrase
‘remaining in’ found in Florida’s burglary statute should be limited to situations
where the suspect enters lawfully and subsequently secretes himself or herself
from the host.” Delgado, 776 So. 2d at 238. The Court wrote: “[t]he question
before this Court is whether the Legislature intended to criminalize the particular
conduct in this case as burglary when it added the phrase ‘remaining in.’” Id. at
239-40. The Court held that the burglary statute was meant to “appl[y] only in
situations where the remaining in was done surreptitiously. This interpretation is
consistent with the original intention of the burglary statute. In the context of an
occupied dwelling, burglary was not intended to cover the situation where an
invited guest turns criminal or violent.” Id. at 240. This reading of the burglary
statute was governed by the question of whether Delgado had committed a
burglary on August 30, 1990. In Delgado, the Court specifically noted that its
reading of the burglary statute was not consistent with it finding that there was
sufficient evidence supporting the burglary conviction in Jimenez, 703 So. 2d at
44, and this Court receded from its Jimenez decision, even though the burglary
conviction there was based upon events in 1992, two years after the statute was
construed to mean something different as to the 1990 events in Delgado giving
rise to the burglary charge there.  
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Court found that Delgado was not retroactive under Witt v. State, 387 So. 2d 922

(Fla. 1980), and affirmed. Jimenez v. State, 810 So. 2d 511 (Fla. 2001).12 Certiorari

review was denied. Jimenez v. Florida, 535 U.S. 1064 (2002).

On December 11, 2002, Jimenez filed a habeas petition in this Court and

presented a number of issues including one based on Ring v. Arizona. On June 10,

2003, this Court denied the petition in an unpublished opinion. Jimenez v. Crosby,

861 So. 2d 429 (Fla. 2003). Rehearing was denied on November 14, 2003. 

On May 24, 2004, Jimenez filed another habeas petition with this Court,

relying on new case law. Jimenez relied on State v. Ruiz, 863 So. 2d 1205 (Fla.

2003), and Fitzpatrick v. State, 859 So. 2d 486 (Fla. 2003), to argue that his

burglary conviction violated his right to due process. He also relied upon Bunkley

v. Florida, 538 U.S. 835 (2003). He presented a claim relying on Crawford v.

Washington, 541 U.S. 36 (2004), which asserted that his right to confront were

violated when hearsay was presented at his penalty phase. On March 18, 2005, this

Court entered a denial of the petition with a written opinion.

12It is baffling that conduct that this Court said in 1990 had not been
criminalized in the burglary statute, was criminalized conduct in 1992 under the
unchanged burglary statute. Receding from Jimenez v. State, may have clarified
the law for others, but it failed to recognize that if the legislature had meant the
conduct in 1990 had not been criminalized under the statute. Surely, this Court’s
uneven application of the law violated Mr. Jimenez due process and equal
application of the law. 
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On January 20, 2004, Jimenez sought federal habeas relief. The petition was

denied on January 30, 2006. Jimenez appealed, and the Eleventh Circuit refused to

issue a COA. Jimenez v. Florida Dep’t of Corrections, 481 F.3d 1337 (11th Cir.

2007). Certiorari review was denied by the U.S. Supreme Court on November 13,

2007. Jimenez v. McDonough, 552 U.S. 1029 (2007).

Jimenez had meanwhile filed a second Rule 3.851 motion on April 28,

2005. It included claims based on Brady and ineffective assistance of counsel

(2PC-R. 68-93). The motion was summarily denied on September 9, 2005. This

Court affirmed on June 19, 2008. Jimenez v. State, 997 So. 2d 1056 (Fla. 2008). 

On November 29, 2010, Jimenez filed a third Rule 3.851 motion based on

Porter v. McCollum, 558 U.S. 30 (2009). It was denied on February 11, 2011. 

On March 20, 2013, Jimenez filed a fourth Rule 3.851 motion relying on

Martinez v. Ryan, 132 S.Ct. 1309 (2012). The motion was denied on April 25,

2013. This Court affirmed on October 29, 2014. Jimenez’s petition for certiorari

review was denied on March 30, 2015. Jimenez v. Florida, 135 S.Ct. 1712 (2015).

On January 11, 2017, Jimenez filed a fifth postconviction motion on the

basis of  Hurst v. Florida, 136 S.Ct. 616 (2016), and Hurst v. State, 202 So. 3d 40

(Fla. 2016). The motion was amended to include a claim based upon the enactment

of Chapter 2017-1, Laws of Florida. Relief was denied on November 28, 2017.
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An appeal was filed. On April 2, 2018, this Court ordered Jimenez to show

cause as to “why the trial court’s order should not be affirmed in light of this

Court’s decision in Hitchcock v. State, SC17-445.” On May 14, 2018, Jimenez

filed his response. This Court affired on June 28, 2018. Jimenez’s rehearing was

struck on July 18, 2018. Within an hour or so, the Governor signed Jimenez’s

death warrant and set Jimenez’s execution for August 14, 2018.

Jimenez filed a sixth postconviction motion on July 24, 2018, and a Rule

3.800(a) motion on July 29, 2018. Both motions were denied. Mr. Jimenez

appealed. His appeal was denied on October 4, 2018. Jimenez v. State, __ So. 3d __,

2018 WL 4784203.

Meanwhile on July 30, 2018, Mr. Jimenez had been given access to records

that the North Miami Police Department (NMPD) had sent to the records

repository on July 20, 2018. When Mr. Jimenez reviewed those records and

compared them to the records that the NMPD had previously sent, he discovered

new records which had not previously been provided. The new previously

unavailable records led to the filing of a 3.851 motion on August 6, 2018 in which

Giglio/Brady claims were raised. The motion was summarily denied. Mr. Jimenez

appealed. On August 10, 2018, this Court entered a stay of execution. After

briefing, this Court issued an opinion denying the appeal and lifting the stay of

execution. Jimenez v. State, __ So. 3d __, 2018 WL 4784203.
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On November 6, 2018, Florida voters approved Amendment 11, a proposed

constitutional amendment which the ballot summary indicated would “[d]elete[ ]

provision that amendment of a criminal statute will not affect prosecution or

penalties for a crime committed before the amendment.”

On November 15, 2018, Governor Scott rescheduled Mr. Jimenez’s

execution for December 13, 2018.

BASIS FOR HABEAS CORPUS RELIEF

THE APPROVAL OF AMENDMENT 11, WHICH DELETED
THE CONSTITUTIONAL PROVISION THAT AMENDMENTS
TO CRIMINAL STATUTES WERE NOT TO EFFECT THE
PROSECUTION OR PUNISHMENT OF CRIMES COMMITTED
PRIOR TO THE ENACTMENT OF THE STATUTORY
AMENDMENT, SHOWS THAT THE WILL OF THE VOTERS IS
THAT THE LEGISLATIVELY ENACTED AMENDMENTS TO
§ 921.141 IN 2016 AND 2017, WHICH NOW MANDATE A LIFE
SENTENCE FOR ON A DEFENDANT CONVICTED OF FIRST
DEGREE MURDER UNLESS ADDITIONAL FACTS OR
ELEMENTS ARE FOUND, SHOULD BE APPLIED IN MR.
JIMENEZ’S CASE GIVEN THAT THE PUNISHMENT
MANDATED ON HIS CONVICTION OF FIRST DEGREE
MURDER UNDER THE REVISED § 921.141 IS LIFE
IMPRISONMENT.

A. The Savings Clause, Article X, Section 9, Florida Constitution

Article X, section 9 of the Florida Constitution contains what is commonly

referred to as the Savings Clause. Prior to passage of Amendment 11 on November

6, Article X, section 9 of the Florida Constitution, i.e. the Savings Clause,
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provided: “Repeal of criminal statutes.—Repeal or amendment of a criminal

statute shall not affect prosecution or punishment for any crime previously

committed.” It has been part of the Florida Constitution since 1885.13

In Ex parte Pells, 9 So. 833 (1891), this Court first had occasion to address

the Savings Clause, which was then in Article III, section 32 of the version of the

Florida Constitution then in effect. In the 1968 revamp of the Florida Constitution,

the Savings Clause wound up appearing as Article X, section 9. See State v. Watts,

558 So. 2d 994, 999 n. 5 (Fla. 1990). This Court in Pells explained:

The origin of the constitutional provision cited is to be found in the
effect of the repeal of statutes creating criminal offenses when such
repealing acts have not made, either expressly or by implication, a
saving provision as to offenses committed prior to the repealing act. 

In re Pells, 9 So. at 73.14

13The Savings Clause addressed the retrospective effect of a change to a
“criminal statute” or Florida’s substantive criminal law. See § 921.002 (1) (“The
provision of criminal penalties and of limitations upon the application of such
penalties is a matter of predominantly substantive law and, as such, is a matter
properly addressed by the Legislature. The Legislature, in the exercise of its
authority and responsibility to establish sentencing criteria, to provide for the
imposition of criminal penalties, and to make the best use of state prisons so that
violent criminal offenders are appropriately incarcerated, has determined that it is
in the best interest of the state to develop, implement, and revise a sentencing
policy.”); Smith v. State, 537 So. 2d 982, 986 (Fla. 1989).

14In Pells, the petitioner had been convicted of an aggravated assault and
sentenced to pay a fine. The sheriff was ordered to jail the petitioner until the fine
got paid. Shortly after the petitioner was jailed and remained jailed because he had
not paid the fine, the legislature enacted a statute which provided that a person
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Recently, this Court explained that the Savings Clause was added to the

constitution in reaction to this Court’s decision in Higginbotham v. State, 19 Fla.

557 (1882):

[A]rticle III, section 32 originated after the Court decided the case of
Higginbotham v. State, 19 Fla. 557 (1882). In Higginbotham, the
Court invalidated a conviction of assault with intent to murder
because the assault statute was repealed after the crime was
committed but before the prosecution took place, and there was no
savings clause in the statute to allow the then-pending prosecution to
proceed. Under those circumstances, we reasoned, “no further
proceedings can, after the repealing law takes effect, be taken under
the law so repealed.” Ex parte Pells, 28 Fla. at 73, 9 So. at 834. We
then inferred that the people of Florida approved article III,
section 32, in 1885 to provide a constitutional savings clause,
thereby negating the effect of the Higginbotham holding. See also
Sigsbee v. State, 43 Fla. 524, 529, 30 So. 816, 817 (1901).

Applying that rationale, the Court in Ex parte Pells found that article
III, section 32, did not prevent Pells from benefitting from the change
in the statutory scheme. We reasoned that the change of law had no
direct bearing on the statute that defined the crime, nor did it directly
affect the statute that determined the original sentence to which Pells
was exposed.

State v. Watts, 558 So. 2d at 999 (emphasis added).

In Raines v. State, 28 So. 57, 58 (Fla. 1900), this Court explained the

could not be jailed for longer than 60 days due to the non-payment of a fine
imposed as a sentence. This Court held that Pells was entitled to the benefit of the
new statute because it did effect the prosecution of punishment for the crime
committed. Pells was not jailed as punishment for the aggravated assault. He was
jailed in order to collect the fine. “The purpose of the act of 1891 was to prevent
the indefinite imprisonment of persons sentenced to pay a fine, or fine and costs,
as the result of inability to pay such fine or costs,” Ex parte Pells, 9 So. at 835.
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function of the Savings Clause:

The effect of this constitutional provision is to give to all criminal
legislation a prospective effectiveness; that is to say, the repeal or
amendment, by subsequent legislation, of a pre-existing criminal
statute, does not become effective, either as a repeal or as an
amendment of such pre-existing statute, in so far as offenses are
concerned that have been already committed prior to the taking
effect of such repealing or amending law. The crime of which the
defendant was convicted in this case was committed prior to the
taking effect of said chapter 4728, and such crime, therefore, stood
for prosecution and punishment under the terms of the law that it
violated at the time of its commission, notwithstanding the
subsequent repeal or amendment of such law.  

(Emphasis added).15

This Court later cited  Raines v. State as succinctly identifying the function

of the Savings Clause. It precluded a legislative change to a criminal statute from

“affect[ing] the prosecution or punishment of a crime committed before [the

amendment] took effect.” Whatley v. State, 35 So. 80, 81 (Fla. 1903).

In Sigsbee v. State, 30 So. 816, 817 (Fla. 1901), this Court said that due to

the Savings Clause: “All criminal offenses occurring under the former law prior to

15In Raines, the defendant was charged with larceny of hogs which at the
time of the alleged offense was a felony for which imprisonment in the
penitentiary was the prescribed penalty. Later, before the case went to trial, the
legislature enacted an amendment that changed the offense to a misdemeanor and
prescribed imprisonment in the county jail not exceeding six months. Due to the
Savings Clause, the law in effect on the date of the offense governed both the
prosecution and the sentence unaffected by the new law reducing the offense from
a felony to a misdemeanor and the prescribed sentence.
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its amendment must be governed by that law, whether a prosecution was

commenced before or after the repeal.”16

This Court in Ex parte Browne, 111 So. 518, 519 (Fla. 1927), was presented

with a habeas petition in which the petitioner had been convicted of a first degree

murder committed when the criminal statute provided that a death sentence was to

be carried out by hanging. However by the time the death sentence was imposed,

the criminal statute had been amended to provide that death sentences were to be

carried out by electrocution. The judge imposed death by electrocution. This Court

concluded that the sentence of death by electrocution violated the Savings Clause:

The effect of this constitutional provision is to give to all criminal
legislation a prospective effectiveness, that is to say, the repeal or
amendment by subsequent legislation of a pre-existing criminal
statute does not become effective either as a repeal or as an
amendment of such pre-existing statute in so far as offenses are
concerned that have been already committed prior to the taking effect
of such repealing or amending law.

Ex parte Browne, 111 So. at 519. See Horsley v. State, 160 So. 3d 393, 406

(Fla. 2015) (“the purpose of the ‘Savings Clause’ [wa]s to require the statute in

16This Court has vacated death sentences and remanded for new proceedings
at which substantive changes made to § 921.141 by legislative enactments in 2016
and 2017 will govern, not just effect, the prosecution and punishment for
homicides committed in 1981. See Card v. Jones, 219 So. 3d 47 (2017); Johnson
v. State, 205 So. 3d 1285 (Fla. 2016). This Court’s action in those cases would
appear to have been a violation of the Savings Clause requirement that the law at
the time of the criminal offense in 1981 governed the punishment to be imposed.
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effect at the time of the crime to govern the sentence an offender receives for the

commission of that crime.”).17

The Ex Post Facto Clause, Article 1, § 10 of the United State Constitution

forbids the states (including Florida) from applying legal changes in the law

retroactively when doing so would operate to a criminal defendant’s disadvantage.

The United States Supreme Court explained the logic behind the Ex Post Facto

Clause in Weaver v. Graham, 450 U.S. 24, 28-29 (1981): “the Framers sought to

assure that legislative Acts give fair warning of their effect and permit individuals

to rely on their meaning until explicitly changed.”18 The analysis used to identify

an ex post facto violation looks to see: 1) if the criminal or penal law at issue

provided for  retrospective application, “that is, it [ ] appl[ied] to events occurring

17In State v. Watts, the issues arose from an amendment to the Youthful
Offender Act. An argument advanced by the State was that the Savings Clause
precluded the appellees from benefitting from a change in the Youthful Offender
Act made after the commission of the crimes for which they were placed on
community control. This Court concluded that “[t]he sole function of the language
added in 1985 [wa]s to restrict the sentence of youthful offenders who violate
probation or community control to no more than six years' imprisonment.” State v.
Watts, 558 So. 2d at 997. The appellees had violated community control after the
amendment was enacted. Since at issue was the penalty to be imposed for the
violations of community control and the violations were after the amendment to
the Youthful Offender Act was enacted, the Savings Clause was not violated.

18The US Supreme Court observed that “the Ex Post Facto Clause does not
merely protect reliance interests. It also reflects principles of ‘fundamental
justice.’” Peugh v. United States, 569 U.S. 530, 545,46 (2013).
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before its enactment;” and 2) whether it operated to the “disadvantage of the

offender affected by it.” Id. 29 (footnotes omitted).

By virtue of the limits imposed by the Ex Post Facto Clause on retrospective

legislation that operates to a criminal defendants disadvantage, the practical effect

of the Savings Clause is to expand the bar on retrospective legislation to preclude

the retrospective application of legislative changes made to Florida’s criminal law

which operate to the disadvantage of the State. This was noted by Justice Shaw in

his dissent in McKendry v. State, 641 So. 2d 45, 49 (Fla. 1994):

The statutory penalty in effect at the time a crime is committed
ordinarily controls the punishment at sentencing. This rule is
governed by two constitutional provisions: The Ex Post Facto Clause,
which bars retrospective application of a law that disadvantages a
defendant, and the Savings Clause, which bars retrospective
application of a change in law that prejudices the State. 

(Emphasis added). See Hight v. State, 253 So. 3d 1137, 1142 (Fla. 4th DCA 2018)

(the purpose of the Savings Clause “is to forbid the application of legal changes

that would harm the state.”).19

19This quote from Hight warrants clarification. The Savings Clause bars the
retrospective application of only legal changes in a criminal statute. Statutes are
enacted by the legislature, and due to the Florida Constitution’s separation of
powers provision are by definition are almost always substantive in nature. This
limits the scope of the Savings Clause to changes that are substantive in nature.
Substantive changes in criminal law are outside the purview of the retroactivity
analyses used to address whether procedural rules emanating from judicial
decisions set out new rulings of constitutional law should be applied retroactively.
See Bousley v. United States, 523 U.S. 614, 620 (1998) (“[B]ecause Teague by its
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B. The Narrow Exception To The Savings Clause - Horsley v. State 

Recently, this Court found that the Savings Clause had to give way when a

statutory change was enacted following a United States Supreme Court decision

found sentencing laws allowing juveniles to receive mandatory life sentences were

defective and violated the Eighth Amendment. In Horsley v. State, 160 So. 3d 393

(Fla. 2015), this Court had before it a case in which the parties all acknowledged

that the sentence imposed violated Miller v. Alabama, 567 U.S. 460, 479 (2012).

After Miller, a statutory change to Florida’s criminal law that was enacted to

address the defect identified in Miller, i.e. juvenile offenders with life sentences

must under the Eighth Amendment be provided a meaningful opportunity to obtain

release. Before Miller, the Florida’s criminal statutes juveniles who were subject

to mandatory life sentences without the possibility of parole in both homicide and

terms applies only to procedural rules, we think it is inapplicable to the situation in
which this Court decides the meaning of a criminal statute enacted by Congress.”).
See Thompson v. State, 887 So.2d 1260, 1263–64 (Fla.2004) (“[T]he question of
retroactivity under Witt [v. State] is not applicable to this case because we are
examining a change in the statutory law of this state not a change in decisional law
emanating from this Court or the United States Supreme Court”). The analysis set
forth in Witt v. State, 387 So. 2d 922 (Fla. 1980), was for determining when court
rulings that resulted in “constitutional changes of law” were retroactive. 

The analysis of whether substantive criminal law applies to events that
predate the law is distinct from and completely different than how courts analyze
when a collateral litigant is entitled to the benefit of a judicial decision announcing
new procedural law.
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non-homicide cases. Those juveniles were not provided a meaningful opportunity

to obtain release. Thus, all sentences of life imprisonment without the possibility

of parole imposed before Miller violated the Eighth Amendment.  

In 2014, the Florida Legislature responded to Miller and amended Florida’s

criminal law  to make it compliant with the ruling in Miller. See Chapter

2014–220, Laws of Florida. This legislation had an effective date of July 1, 2014.

Thus, it did not provide a remedy for the juvenile offenders, whose  crimes were

committed prior to July 1, 2014, and had received sentences that were in violation

Miller. Of course by virtue of the Savings Clause, the legislature was precluded

from making any change to the criminal statutes that would “affect prosecution or

punishment for any crime previously committed.” Art. X, § 9, Fla. Const.

(Emphasis added). In not seeking to violate the Savings Clause, the legislature had

left this Court with the conundrum of what to do.  

This was the context in which Horsley v. State reached this Court:

Anthony Duwayne Horsley, Jr., was sentenced to a mandatory term of
life in prison without the possibility of parole, under a sentencing
scheme that precluded individualized sentencing consideration for
homicide offenders. 

Horsley v. State, 160 So. 3d at 394.20

20In June of 2006, Horsley was seventeen years old when he was involved in
the robbery of a convenience store. A store owner was killed. Horsley’s trial was
in late 2011, shortly before Miller v. Alabama issued. Horsley was convicted of
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Horsley was given a life sentence for which there was the no possibility of

parole for a homicide he committed when he was a juvenile. Under Miller, his

sentence violated the Eighth Amendment. The legislature’s fix to Florida’s

defective sentencing scheme went into effect on July 14, 2014. 

In Horsley, all the parties agreed that the sentence Horsley was given was

unconstitutional. But in deciding what to do about it, the question arose as to

whether the effective date of the legislature’s fix reflected legislative intent that

the fix was meant to be prospective only, and not to be applicable to Horsley and

others whose crimes pre-dated the statutory changes. Horsley, 160 So. 3d at 405.

In trying to find a solution, this Court considered its options. First, it looked to

whether it could fashion a remedy itself. This was rejected because substantive

criminal law was primarily a legislative function. See § 921.002 (1).  Under the

separation of powers set out in Florida’s constitution, this Court cannot exercise

the powers vested in another branch of government:21

first-degree felony murder, robbery with a firearm while inflicting death, and two
counts of aggravated assault with a firearm. The jury, found that Horsley had
possessed and discharged a gun in the robbery. Under the governing law, Horsley
was given a life sentence without the possibility of parole for the murder. He also
was given thirty years with a twenty-five year mandatory-minimum for the
robbery, and five years' imprisonment for each of the aggravated assaults. Horsley v.
State, 160 So. 3d at 395-96.

21The Savings Clause concerns the repeal of or amendment to the criminal
statutes made after the criminal offense for which a defendant is being prosecuted.
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Although this option would satisfy our duty to give effect to the
pronouncements of the United States Supreme Court, it would also
require us to ignore the primary role of the Legislature in
criminal sentencing by crafting a remedy without a statutory
basis. Therefore, we conclude that this remedy is inconsistent
with our respect for the separation of powers.

Horsley, 160 So. 3d at 405 (emphasis added).22

Next, this Court considered “reviv[ing] a prior sentencing statute in an

attempt to comply with Miller.” Horsley, 160 So. 3d at 405. This was rejected in

light of the legislative enactment of a fix in Chapter 2014-220. Horsley, 160

So.3.d at 405 (“the statutory revival approach has now been rendered inconsistent

with the legislative intent revealed in chapter 2014–220, Laws of Florida.”).

Ultimately, this Court decided its best option was to retrospectively apply

Chapter 2014-220. This would be:

most consistent with the legislative intent regarding how to comply
with Miller, as it is the remedy the Legislature itself has specifically
adopted. Applying chapter 2014–220, Laws of Florida, does not
require this Court to speculate as to what the Legislature would do in
response to Miller, nor does it require us to fashion our own remedy
out of whole cloth. It respects the separation of powers and
acknowledges the Legislature's role in establishing the sentence

Under separation of powers, it is the legislature’s role to enact, amend or repeal
criminal statutes. Allen v. Butterworth, 756 So. 2d 52, 59-60 (Fla. 2000). Thus, the
Savings Clause was a limited on the legislative power to change substantive law.

22This Court’s dilemma in Horsley was due to the fact that the sentencing
laws are substantive and within the purview of the power granted to legislative
branch of government. See Smith v. State, 537 So. 2d 982, 986 (Fla. 1989). 
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for criminal offenses.

Horsley, 160 So. 3d at 405-06.

But, this meant that a change in the criminal statutes would be affecting

punishment for crimes committed before the enactment the change:

Indeed, because chapter 2014–220, Laws of Florida, seems to so
directly address the remedy, the only justification that has been
offered for why this Court should not apply the legislation is that we
are prevented from doing so by article X, section 9, of the Florida
Constitution, commonly known as the “Savings Clause.” Article X,
section 9, entitled “Repeal of criminal statutes,” provides that the
“[r]epeal or amendment of a criminal statute shall not affect
prosecution or punishment for any crime previously committed.” Art.
X, § 9, Fla. Const. By its terms, article X, section 9, precludes an
“amendment of a criminal statute” from applying retroactively. Art.
X, § 9, Fla. Const.; see Smiley v. State, 966 So.2d 330, 336
(Fla.2007). This state constitutional “hurdle[ ]” to effectuating a
“legislative solution” to the remedy issue has been recognized in the
district courts. Partlow, 134 So.3d at 1032 n. 7 (Makar, J., concurring
in part and dissenting in part); see also Toye, 133 So.3d at 548 n. 7
(Villanti, J., concurring in part and dissenting in part) (“[E]ven if the
legislature enacts a new sentencing statute this term, such statute will
not fill the gap created by Miller.”).

Horsley, 160 So. 3d at 406.

Noting that the Savings Clause on its face had mandated the legislation to

only have prospective application, this Court concluded that in order to cure the

Eighth Amendment violation, the Savings Clause would have to step aside:

[I]n this unique context, we conclude that the “Savings Clause” is no
“hurdle[ ]” at all. As this Court has previously acknowledged, the
purpose of the “Savings Clause” is to require the statute in effect at
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the time of the crime to govern the sentence an offender receives for
the commission of that crime. See Castle v. State, 330 So.2d 10, 11
(Fla.1976). Here, however, the statute in effect at the time of the
crime is unconstitutional under Miller and the federal constitution, so
it cannot, in any event, be enforced. The “Savings Clause” therefore
does not apply.

Even if this state constitutional provision were to apply, though, the
requirements of the federal constitution must trump those of our state
constitution. See U.S. Const. art. VI, cl. 2. In other words, fashioning
a remedy that complies with the Eighth Amendment must take
precedence over a state constitutional provision that would prevent
this Court from effectuating that remedy. The “Savings Clause” thus
does not preclude the application of chapter 2014–220, Laws of
Florida, under these unique circumstances.

Horsley, 160 So. 3d at 406 (emphasis added).23

23As this Court explained in Horsley, it would seem that the effect of the
Savings Clause was to make the substantive law on the day a criminal offense was
committed paramount. It governed the prosecution and punishment of the person
who committed the offense. Under the Savings Clause, a finding that the 
punishment imposed was unconstitutional, not because of a defect in the
procedure, but because of a defect in the substantive law giving rise to the
punishment, the ruling would mean on the day the crime committed the
substantive law was unconstitutional. This means that what should matter under
the Savings Clause is the constitutionality of the substantive criminal law that was
in effect on the day of the crime. The substantive law at the time of the crime
governs as to the elements of the offense, as well as the punishment imposed.
Accordingly, this Court’s determination in Card v. Jones, 219 So. 3d 47 (Fla.
2017), that the death sentence was unconstitutional because the elements
necessary to impose a death sentence were not found to be established beyond a
reasonable doubt by a unanimous jury was a ruling that the substantive criminal
law in 1981 was unconstitutional. But to compound this puzzling situation, the
revisions to § 921.141 enacted in 2016 and 2017 will govern and a unanimous jury
to find the elements necessary for death to be a sentencing option before Card can
again receive a death sentence.
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When the legislature enacted Chapter 2016-13, it was aware of this Court’s

ruling in Horsley loosening the Savings Clause and permitting a statutory change

to be allowed to effect the punishment for a crime committed before the statutory

change was enacted. When Chapter 2016-13 was enacted on March 7, 2016, the

legislature made it clear that the revised § 921.141 was intended to govern cases in

which the crime had been committed before the revision to § 921.141 was enacted.

This Court heard a challenge to Chapter 2016-13 and whether it could be

applied in cases in which the crime had been committed prior to March 7, 2016,

the date that Chapter 2016-13 became effective. Perry v. State, 210 So. 3d at 632.

In  response to the claim that the Savings Clause precluded Chapter 2016-13 from

applying in cases in which the homicide at issue had been committed before

March 7, 2016, the State relied on Horsley to argue that it could apply in cases in

which the homicide predated the enactment of Chapter 2016-13:

Perry argues that the Savings Clause of the Florida Constitution
precludes a newly enacted criminal statute from applying to pending
criminal cases. I.B. at 8. However that argument is defeated by this
Court's holding in Horsley v. State, 160 So. 3d 393 (Fla. 2015). In
Horsley, this Court was asked to consider whether the 2014 statutory
scheme to address juvenile sentencing should be applied to cases
pending resentencing. It held that since the statute was enacted to
cure a violation of the federal constitution, the Savings Clause was
not an impediment to such application. Id., at 406, 395 (“presented
with this unique situation in which a federal constitutional infirmity
in a sentencing statute has now been specifically remedied by our
Legislature, we conclude that the proper remedy is to apply
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Chapter 2014-220, Laws of Florida, to all juvenile offenders”
being resentenced due to Miller). See also, Henry v. State, 175 So.
3d 675, 680 (Fla. 2015) (holding that resentencing pursuant to
Chapter 2014-220 is the proper remedy for a sentence that
violates Graham v. Florida, 560 U.S. 48 (2010)); Lawton v. State,
181 So. 3d 452, 453 (Fla. 2015) (reaching same conclusion despite
existence of viable alternative sentence). Chapter 2016-13, Laws
of Florida was also a quick and reasoned response to the finding
of a constitutional violation in Hurst, and therefore the Savings
Clause does not preclude application.

AB of Respondent, Perry v. State, Case No. SC16-547, at 15-16 (emphasis added).

When this Court issued its decision in Perry, it found one portion of

Chapter 2016-13 problematic because it concluded that it was unconstitutional in

that it did not require juror unanimity. However, it noted that as to the remainder

the rewrite of § 921.141, this Court said: “we conclude that [] most of the

provisions of the Act can be construed constitutionally and could otherwise be

validly applied to pending prosecutions.” Perry v. State, 210 So. 3d at 635.24 The

opinion did not expressly address the Savings Clause issue. However, it appears

24A few months after the Perry opinion issued, this Court expressly held that
the all of the revisions to § 921.141 contained in Chapter 2016-13 could be
applied to pending prosecutions in cases arising from homicides that were
committed prior to the enactment of Chapter 2016-13, as long as twelve jurors
unanimously found the statutorily identified facts necessary to increase the range
of punishment to include death as an available sentence. Evans v. State, 213 So. 3d
856, 859 (Fla. 2017) (“pursuant to our holding in Perry, the revised statutory
scheme in chapter 2016–13, Laws of Florida, can be applied to pending
prosecutions because “most of the provisions of the Act can be construed
constitutionally and [can] otherwise be validly applied to pending prosecutions.”).
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that this Court accepted the State’s contention that under Horsley, a finding of

Sixth Amendment error under the United States Constitution trumped the Savings

Clause bar on statutory changes affecting prosecutions and punishment for crimes

occurring before the statutory changes were enacted.

As a result, the Savings Clause permitted the changes in the substantive law

made by Chapter 2016-13 to govern, not just effect, the prosecution and

punishment for homicides committed before March 7, 2016, in cases in which the

homicide was from as long ago as 1981 if the death sentence previously was found

to have been imposed in violation of the Sixth Amendment. In cases in which a

death sentence was not found unconstitutional, the Savings Clause has rendered

the substantive statutory changes, in Chapter 2016-13 and in Chapter 2017-1,

inoperable, even though the changes included requiring a unanimous jury to find

previously unidentified elements of capital murder, the greater offense which the

range of sentencing options expands to include death.

C. The Effect Of The Voters’ Approval Of Constitutional Amendment 11

The ballot summary for Amendment 11 identified for the voters what

explained what its approval would accomplish in the following way:

Removes discriminatory language related to real property rights.
Removes obsolete language repealed by voters. Deletes provision
that amendment of a criminal statute will not affect prosecution
or penalties for a crime committed before the amendment; retains
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current provision allowing prosecution of a crime committed
before the repeal of a criminal statute. 

(Emphasis added). 

A ballot summary must be written so as  to inform voters as to what the

effect will be if the proposed is approved. “What the law requires is that the ballot

be fair and advise the voter sufficiently to enable him intelligently to cast his

ballot.” Hill v. Milander, 72 So. 2d 796, 798 (Fla. 1954).  “The ballot summary

should tell the voter the legal effect of the amendment, and no more.” Evans v.

Firestone, 457 So.2d 1351, 1355 (Fla. 1984) . A proposed amendment can be

removed from the general election ballot by this Court if the ballot summary does

not assure that “the electorate is advised of the true meaning, and ramifications, of

an amendment.” Askew v. Firestone, 421 So. 2d 151, 156 (Fla. 1982). “A ballot

title and summary cannot either ‘fly under false colors’ or ‘hide the ball’ as to the

amendment's true effect.” Armstrong v. Harris, 773 So. 2d 7, 16 (Fla. 2000).

When a proposed constitutional amendment appears on the general election

ballot and is approved by the voters, the newly approved amendment marks a

change in the constitution made by the people who wanted to move the

constitution in a direction, either towards something viewed as positive or away

from something viewed as negative. The change in direction that results from the

approval of an amendment reflects the people’s will, their intent. The newly
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approved constitutional amendment must be read in accord with the intent of the

voters who approved the amendment in mind:

[W]e are dealing with a constitutional democracy in which
sovereignty resides in the people. It is their Constitution that we are
construing. They have the right to change, abrogate or modify it in
any manner they see fit so long as they [k]eep within the confines of
the Federal Constitution .... [O]ur first duty is to uphold their action if
there is any reasonable theory under which it can be done. This is the
first rule we are required to observe when considering acts of the
legislature and it is even more impelling when considering a proposed
constitutional amendment which goes to the people for their approval
or disapproval.

Gray v. Golden, 89 So.2d 785, 790 (Fla. 1956).

Given that the voters approved of Amendment 11, the ballot summary

shows what the voters were told and should have understood what the

ramifications would be if Amendment 11 were approved. The ballot summary

identified the deletion of language that precluded statutory changes in the criminal

law from affecting prosecutions or criminal penalties for crimes committed before

the statutory change. Due to the prohibition on ex post facto laws, the approval of

Amendment 11 means that just the statutory changes made in the criminal law that

would work to the benefit of a criminal defendant whose crime pre-dated the

amendment will be able to receive the benefit of the statutory change. Statutory

changes that would disadvantage a criminal defendant will not be applied

retrospectively because to do so would violate the Ex Post Facto Clause. Thus, the
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will of the people in approving Amendment 11 is to permit criminal defendants

and/or prison inmates to benefit when the statutory change would provide them

with an affirmative defense to the crime for which they were charged or convicted,

result in a reduction of the maximum penalty available as to the crime for which

they were charged or convicted, or eliminate a mandatory minimum that was

imposed upon them before it was eliminated.

As to Amendment 11, illumination of the  ballot summary was readily

available in public discourse. Consideration of discussions of the amendment in

newspapers and/or other media is important as voters were informed of the social

benefits to be gained if the amendment were approved by the voters. News

coverage and editorial comments both influence and reflect the popular perception

of a ballot measure. When a proposed amendment is approved, the public

discourse regarding the amendment’s social value and/or purpose gives insight

into why the amendment was approved and how the electorate understood the

amendment when it was approved.25 Indeed, this Court has stated:

The materials available to the voters at the time of their adoption of
this constitutional provision reflect that they understood that all
candidates would be required to disclose before they could ask the

25The negative commentary in the public discourse is unimportant because
the approval of the amendment demonstrates the public did not buy the assertions
made by those opposing Amendment 11. The negative comments from those
opposed do not reflect the will of the people who approved the amendment.
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people to trust them with the responsibilities of government.

Plante v. Smathers, 372 So. 2d 933, 937 (Fla. 1979).

Voters were also told of social benefits that would result from Amendment

11 if it were approved, i.e. reduction in the prison population because of the many

who would not be forced to continue serving lengthy sentences which are no

longer available to be imposed on certain crimes due to changes made in criminal

statutes. Voters were also told that Amendment 11 would promote fairness. Equal

sentences for the same crime which had been committed at different points in time.

An editorial in the Tallahassee Democrat explained:

It’s the third part of Amendment 11 we care about. It deletes the
existing “Savings Clause," which forbids making changes to criminal
sentencing laws retroactive. Repealing the Savings Clause –
something else almost all states have done — ensures that people
who committed the same crime at different times serve equal
sentences if the laws change.

Right now, if the Legislature was to remove mandatory minimum
sentences for, say, a drug offense – something criminal justice
advocates have been pushing for a long time – our Constitution says
the people already in prison for that offense still have to serve the full
term. And defendants who committed crimes even one day before the
law changed would have to be prosecuted under the old law.

www.tallahassee.com/story/opinion/editorials/2018/10/07/floridas-amendments-ye

s-4-and-11-no-rest-our-opinion/1494375002/. 

An editorial in Florida Today outlined the positive ramifications that
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Amendment 11 would bring if it were to be approved:

It’s the third part of Amendment 11 we care about. It deletes the
existing “Savings Clause," which forbids making changes to criminal
sentencing laws retroactive. Repealing the Savings Clause –
something else almost all states have done — ensures that people
who committed the same crime at different times serve equal
sentences if the laws change.

Right now, if the Legislature was to remove mandatory minimum
sentences for, say, a drug offense – something criminal justice
advocates have been pushing for a long time – our Constitution says
the people already in prison for that offense still have to serve the full
term. And defendants who committed crimes even one day before the
law changed would have to be prosecuted under the old law.

www.floridatoday.com/story/news/2018/10/29/amendment-florida-ballot-vote/180

7943002/

The Miami New Times wrote about Amendment 11 as well. It too explained

that there were positive benefits to be had if the voters approved the amendment:

Civil liberties activists, though, argue that changing Florida's rules on
criminal sentencing is vital. Florida is the only state in the nation
whose constitution specifies that a sentence handed down in court
cannot be changed later if lawmakers change the mandatory sentences
for that crime. If you were sentenced to death last week, and next
week the death penalty is abolished, you'd still be executed under
Florida's strict rules.

That has led to striking disparities in sentences, critics say. For
instance, anyone convicted of possessing 14 to 28 grams of opioids
on June 30, 2014, faced a mandatory minimum of 15 years in prison.
Starting July 1, 2014, that mandatory minimum was reduced to just
three years. 
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www.miaminewtimes.com/news/how-floridas-amendment-11-would-fix-bad-drug

-sentences-10824852.

The Florida Times-Union also discussed the positive impact that approval

of Amendment 11 could have on Florida’s prison population:

Already, the Legislature has tried to reform some mandatory
minimums — in one case inspired by a Jacksonville woman who
faced mandatory minimum sentences of 60 years in prison for firing a
gun in the direction of her abusive husband, legislators said judges
should have discretion — but those reforms couldn’t help those
already sentenced under the old laws.

In a state where the prison population remains near its all-time high
despite nine years of falling inmate admissions, reducing sentence
lengths are the primary way the number of inmates can decline.

Last week, when the American Civil Liberties Union released a plan
for Florida to cut its incarceration levels by 50 percent by 2025, the
plan was dependent on the ability to reduce inmates’ sentences.
Without Amendment 11, there are alternative ways to try to reduce
sentences such as re-instating parole or allowing inmates to earn more
gain-time for good behavior, but it’s unclear if the courts would allow
those reforms. The Urban Institute researchers who worked alongside
the ACLU said that without the savings clause repeal, it would be
much harder to imagine the state managing to cut its prison
population in half.

www.jacksonville.com/news/20180911/amendment-11-would-let-legislature-shrin

k-floridas-prisons-if-supreme-court-approves.

In construing and applying the recently approved Amendment 11, what

matters most is honoring the will of the people when more than 62% of the voters

40



approved on the amendment and how it would change the constitution. This Court

discussed the need to effectuate the voters intent when a constitutional amendment

was approved:

In November 1976, the people of Florida adopted article II, section 8,
Florida Constitution, commonly referred to as the “Sunshine
Amendment.” In construing this section, it is our duty to discern and
effectuate the intent and objective of the people. In re Advisory
Opinion to the Governor, 243 So.2d 573 (Fla.1971); State ex rel.
McKay v. Keller,140 Fla. 346, 191 So. 542 (1939). The spirit of the
constitution is as obligatory as the written word. Amos v. Matthews,
99 Fla. 1, 126 So. 308 (1930). The objective to be accomplished and
the evils to be remedied by the constitutional provision must be
constantly kept in view, and the provision must be interpreted to
accomplish rather than to defeat them. State ex rel. Dade County v.
Dickinson, 230 So.2d 130 (Fla.1970). A constitutional provision is to
be construed in such a manner as to make it meaningful. A
construction that nullifies a specific clause will not be given unless
absolutely required by the context. Gray v. Bryant, 125 So.2d 846
(Fla.1960).

Plante v. Smathers, 372 So. 2d at 936.

Finally, this Court has held that:

The will of the people is paramount in determining whether a
constitutional provision is self-executing and the modern doctrine
favors the presumption that constitutional provisions are
intended to be self-operating. This is so because in the absence of
such presumption the legislature would have the power to nullify
the will of the people expressed in their constitution, the most
sacrosanct of all expressions of the people.

Gray v. Bryant, 125 So. 2d 846, 851 (Fla. 1960) (emphasis added). Under Gray v.

Bryant, Amendment 11 and the changes made to the Savings Clause must be self-
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executing. Changes in criminal statutes which would operate for those whose

crimes were committed before the favorable changes in criminal statutes were

enacted should immediately be able to rely upon the will of the people as reflected

in their approval of Amendment 11 to obtain the benefit of an already enacted

statutory change. To require the legislature to go through statutory changes and

pick and chose which ones, if any, warrant retrospective application would clearly

grant the legislature the power to nullify the will of the people when Amendment

11 was approved.

In any event when the legislature enacted Chapter 2016-13 and Chapter

2017-1, the resulting revisions in § 921.141 were meant to apply retrospectively in

cases in which the homicides were committed before statutory changes were

enacted. The passage of Amendment 11 shows that the will of the people is

remove the impediment arising from the Savings Clause to equal application of the

law across time.

D. The Substantive Revisions to § 921.141 Must Be Applied
Retrospectively Pursuant to the Due Process and Equal Protection
Clauses of the Fourteenth Amendment.

Before the 2016 rewrite to § 921.141, this Court had held in Mills v. Moore,

786 So. 2d 532 (Fla. 2001), that under § 921.141, the maximum penalty for first

degree murder was death and accordingly Apprendi v. New Jersey, 530 U.S. 466
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(2000), did not apply. Mills had argued that the maximum sentence that could be

imposed just simply as a result of conviction of first degree murder was life

imprisonment. Mills asserted that before a death sentence could be imposed, more

facts had to be found. Id. at 537 (Mills “argues that the statute in effect at the time

of the initial trial made the maximum penalty for his crime life imprisonment.

Only after the jury verdict and further sentencing proceedings, Mills argues, could

death be a possible sentence.”). This Court disputed Mills’s assertion: “When

section 775.082(1) is read in pari materia with section 921.141, Florida Statutes,

there can be no doubt that a person convicted of a capital felony faces a maximum

possible penalty of death.” Id. at 538. 

After Ring v. Arizona, 536 U.S. 584 (2002), it was recognized by members

of this Court that the assertion made by the Court in Mills was not correct. Though

there was no change to the statute, this Court concluded that the presence of an

aggravator was necessary for the maximum possible  punishment to be death.

Bottoson v. Moore,  824 So.2d 115, 118 (Fla. 2002) (Pariente, J., concurring in

granting of a stay of execution) (“the Supreme Court in Ring has definitively

pronounced for the first time that the statutory aggravators function as the

equivalent of elements of a greater offense because without the finding of at least

one aggravator the defendant is not eligible for the death penalty.); Bottoson v.
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Moore, 833 So. 2d 693, 711 (Shaw, J., concurring in result only) (“The rule of law

that I glean from Ring is that an aggravating circumstance that ‘death qualifies’ a

defendant is the functional equivalent of an element of the offense.”); Bottoson v.

Moore, 833 So 2d at 725 (Lewis, J., concurring in result only) (“it is unmistakable

that a death penalty cannot be imposed in Florida without a prior factual finding

with regard to aggravating factors”).

Following Bottoson, the maximum possible penalty for first degree murder

was death if one aggravator was present. In State v. Steele, 921 So. 2d 538, 545-46

(Fla. 2005), this Court explained:

Under the law, therefore, the jury may recommend a sentence of death
so long as a majority concludes that at least one aggravating
circumstance exists. Nothing in the statute, the standard jury
instructions, or the standard verdict form, however, requires a
majority of the jury to agree on which aggravating circumstances
exist. Under the current law, for example, the jury may recommend a
sentence of death where four jurors believe that only the “avoiding a
lawful arrest” aggravator applies, see § 921.141(5)(e), while three
others believe that only the “committed for pecuniary gain”
aggravator applies, see § 921.141(5)(f), because seven jurors believe
that at least one aggravator applies.

See also Ault v. State, 53 So. 3d 175, 206 (Fla. 2010) (“Under Florida law, in order

to return an advisory sentence in favor of death a majority of the jury must find

beyond a reasonable doubt the existence of at least one aggravating circumstance

listed in the capital sentencing statute.”).
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The enactment of Chapter 2016-13 was the first real revision of § 921.141.

As this Court explained in Perry v. State, § 921.141 was substantially rewritten by

Chapter 2016-13. Now, the maximum sentence for first degree murder was life

imprisonment. Id. at 633 (“the findings necessary to increase the penalty from a

mandatory life sentence to death must be found beyond a reasonable doubt by a

unanimous jury.”). As to the other aspects of Chapter 2016-13, this Court

identified the additional facts over and above those necessary for a first degree

murder conviction which were necessary to authorize a judge to impose a death

sentence.26 This Court held that “the findings necessary to increase the penalty

from a mandatory life sentence to death must be found beyond a reasonable doubt

by a unanimous jury.” Perry v. State. 210 So. 3d at 633. This Court treated these

additional facts as elements and concluded that jury unanimity was required as to

these “elements.” Florida law has required jury unanimity in finding if elements of

a criminal offense have been proven by the State beyond a reasonable doubt.27 It is

26When a statute uses elements to distinguish between a lower and higher
degree of an offense, due process requires the elements necessary for higher
degree of the offense to be proven by the State beyond a reasonable doubt.
Mullaney v. Wilbur, 421 U.S. 684, 698 (1975) (“The safeguards of due process are
not rendered unavailing simply because a determination may already have been
reached that would stigmatize the defendant and that might lead to a significant
impairment of personal liberty.”). 

27On March 13, 2017, the legislature further amended § 921.141 to require
the jury to unanimously find each fact necessary to increase the authorize penalty. 
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the creation of elements in the rewritten statute that mandates jury unanimity.

In Richardson v. United States, 526 U.S. 813, 817 (1999), this United States

Supreme Court observed: 

Calling a particular kind of fact an “element” carries certain legal
consequences. Almendarez–Torres v. United States, 523 U.S. 224,
239, 118 S.Ct. 1219, 140 L.Ed.2d 350 (1998). The consequence that
matters for this case is that a jury in a federal criminal case cannot
convict unless it unanimously finds that the Government has proved
each element. Johnson v. Louisiana, 406 U.S. 356, 369–371, 92 S.Ct.
1620, 32 L.Ed.2d 152 (1972) (Powell, J., concurring); Andres v.
United States, 333 U.S. 740, 748, 68 S.Ct. 880, 92 L.Ed. 1055 (1948);
Fed. Rule Crim. Proc. 31(a).

Identifying additional elements has major implications.

As a result of the revised § 921.141, the mandatory penalty for first degree

murder is life imprisonment. For the range of punishment to increase to include

death, the jury must find that the State proved additional facts or elements beyond

a reasonable doubt. In its opinion in Perry v. State, this Court identified the

elements of capital murder under Chapter 2016-13:

The amendments to section 921.141 clearly require the jury to
explicitly find at least one aggravating factor unanimously.
Additionally, they require unanimity as to each aggravating factor
that may be considered by the jury and trial court in determining the
appropriate sentence. The changes also require the jury to consider
whether there are sufficient aggravating factors to outweigh the
mitigating circumstances in order to impose death. The changes
further mandate that a life sentence be imposed unless ten or more
jurors vote for death.
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Perry v. State, 210 So. 3d at 638. As a result, “the findings necessary to increase

the penalty from a mandatory life sentence to death must be found beyond a

reasonable doubt by a unanimous jury.” Id. at 633.

This Court specifically held that under Chapter 2016-13: 

to increase the penalty from a life sentence to a sentence of death, the
jury must unanimously find the existence of any aggravating factor,
that the aggravating factors are sufficient to warrant a sentence of
death, that the aggravating factors outweigh the mitigating
circumstances, and must unanimously recommend a sentence of
death.

Perry v. State, 210 So. 3d at 640. This Court concluded: 

the fact-finding provisions of the revised section 921.141, Florida
Statutes, constitutionally in conformance with Hurst to require
unanimous findings on all statutory elements required to impose
death.

Id. (emphasis added). Chapter 2016-13 resulted in a substantial change in Florida

substantive criminal law. A first degree murder without more carries a mandatory

life sentence. Even a first degree murder conviction with one or more aggravators

caries a mandatory life sentence unless the other elements identified in the

rewritten statute § 921.141 are found unanimously.

Mr. Jimenez has only been convicted of first degree murder. Beyond the

existence of one more aggravating circumstances, there has been no finding of the

elements beyond a reasonable doubt. Under the rewritten § 921.141, he was not
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convicted of capital murder and cannot be given a death sentence. By virtue of the

Savings Clause, the Florida Constitution, the rewritten § 921.141 could not affect

the State’s prosecution of him or the punishment imposed. The approval of

Amendment 11 has removed the constitutional barrier. Moreover, making new

laws that could result in a lesser sentence retrospective was precisely what the

voters wanted and believed would result if Amendment 11 passed.

Additionally, refusing to apply the revised substantive criminal statute to his

case and his sentence now that the Savings Clause no longer precludes it results in 

violations of the Due Process and Equal Protection Clauses of the Fourteenth

Amendment. This is because the revised substantive law governs the remand in

James Cards’ case. See Card v. Jones, 219 So. 3d 47 (Fla. 2017). In order for him

to receive a death sentence, a jury will have to have find the elements of capital

murder when the murder occurred in 1981. That means in 1981 at the time of the

murder, the revised § 921.141 provides the substantive law and defines the

criminal offense, capital murder. The State will be seeking to prove that in 1981

Card committed a capital murder. The State will have to succeed and obtain a

conviction of capital murder before death will be a sentencing option.

The same is true for Paul Johnson. See Johnson v. State, 205 So. 3d 1285

(Fla. 2016). The revised statute will govern and require the State to convict
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Johnson of capital murder in 1981 before death will be a sentencing option.28

The only justification for the rewritten § 921.141 to be the governing

substantive law for homicides committed in 1981 and not in Mr. Jimenez case

involving a 1992 homicide, is the operation of the Savings Clause precludes

retrospective application unless under Horsley an individuals death sentence was

found to be violative of the United States Constitution. A federal constitutional

violation has been the only recognized exception to the Savings Clause’ bar on

retrospective application of an amended or revised criminal statute. The demise of

the Savings Clause means that Florida’s substantive criminal law is not being

applied equal. Mr. Jimenez’s death sentence violates due process and equal

protections in the failure to recognize that he has not been convicted of capital

murder as the rewritten statute requires, and his death sentence exceeds maximum

possible sentence on a first degree murder conviction. 

Refusing to apply the rewritten statute to him and his sentence also violates

the will of the people when they approved Amendment 11. At a minimum, he must

accorded what is being accorded to Jim Card and Paul Johnson. His death sentence

must be vacated as it exceeds the current statutory maximum for a conviction of

28There are a number other individual who have been convicted of first
degree murder and whose death sentences have been vacated for new proceedings
at which the rewritten § 921.141 will be the governing substantive law, e.g. J.B.
Parker, Lancelot Armstrong, Roderick Orme, and Troy Merck.
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first degree murder without a finding that the elements of capital murder had been

proven beyond a reasonable doubt.

E. The Claim Presented Herein Was Not Available Prior to November 6,
2018

Prior to November 6, 2018, Mr. Jimenez could not raise the arguments

presented herein. The Savings Clause was part of the Florida Constitution. Its

demise was occasioned by the approval of constitutional Amendment 11 by the

voters on November 6. The demise of the Savings Clause provided Mr. Jimenez

with the basis for the arguments presented herein. This petition is filed within a

year of November 6, 2018 and is thus timely presented. The arguments made to

the voters as to why the provision should be repealed shows that the will of the

people is for the rewritten § 921.141 to be applied uniformly to all capital

defendants, not just to an arbitrarily selected few. The demise of the Saving Clause

has also removed the constitutional impediment to the new substantive criminal

law applying and affecting his prosecution and punishment, and means that not

applying the rewritten § 921.141 to his case violates the Due Process and Equal

Protections Clause of the Fourteenth Amendments

CONCLUSION

Habeas relief is warranted. Mr. Jimenez’s death sentences must be vacated

and at a minimum, a resentencing ordered.

50



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing PETITION FOR

WRIT OF HABEAS CORPUS has been furnished by electronic mail to Lisa-

Marie Lerner, Assistant Attorney General, on this 2nd day of December, 2018.

CERTIFICATE OF FONT

This is to certify that the Petition has been reproduced in 14 point Times

New Roman type, a font that is not proportionately spaced.

/s/ Martin J. McClain    
MARTIN J. MCCLAIN

Fla. Bar No. 0754773

LINDA MCDERMOTT
Fla. Bar No. 0102857

McClain & McDermott, P.A.
Attorneys at Law
141 N.E. 30th Street
Wilton Manors, FL 33334
(305) 984-8344
martymcclain@earthlink.net 

COUNSEL FOR PETITIONER 

51


