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INTRODUCTION

The instant Petition appears to be little more than an unauthorized motion for

rehearing to this Court's order of August 10, 2018, which specifically limited

Petitioner from filing any pleadings in the circuit court without prior leave of this

Court. The "All Writs" provision does not provide independent jurisdiction but is

discretionary, only to be used where necessary or proper to complete exercise of this

Court's iurisdiction. See State ex. rel. Chiles v. Public Emplovees Relations Com'n.,

630 So. 2d 1093, 1094 (Fla. 1994).

An invocation of the "All Writs" provision is not necessary or proper in this

case where this Court's prior order allowed Petitioner to seek permission in this

Court before filing any additional pleadings in the circuit court. Pursuant to this

Court's order, the proper vehicle would be to file a motion for leave of court and for

Petitioner to specifically delineate the pleading he intends to file below. See

Williams v. State, 913 So. 2d 541, 543 (Fla. 2005) ("[T]he all writs provision does

not constitute a separate source of original or appellate jurisdiction but rather

operates in furtherance of the Court's 'ultimate jurisdiction,' conferred elsewhere in

the constitution."). Jimenez's case has been exhaustively litigated over the course

of more than twenty years since his murder conviction and death sentence was

affirmed in 1998. Most recently, under an active warrant, this Court affirmed the

denial of Jimenez's "fifth and sixth successive motions for postconviction relief."
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Jimenez v. State, 43 Fla. L. Weekly S433 (Fla. Oct. 4, 2018). See Herrera v. Collins,

506 U.S. 390, 426 ( l 993) ("At some point in time, the State's interest in finality must

outweigh the prisoner's interest in yet another round of litigation.") (O'Connor,

concurring).

Notwithstanding, should the instant Petition be liberally construed as seeking

leave of this Court to file additional records demands in the circuit court, Respondent

will briefly address the merits as to the content of the additional records demands in

this response. In the interest of judicial economy and efficiency, this Court in its

discretion should use its ultimate jurisdiction (which Petitioner has now invoked) to

deny Petitioner's additional public records demands or further relief.

ARGUMENT

On November 18, 2018, Petitioner served additional 3.852 demands on the

Florida Department of Corrections ("FDC") and the relevant law enforcement

agencies in this case. Petitioner asserts that the additional public records requests

pertain to the following inquiries: 1) whether there is an issue of Petitioner's

competency to be executed; 2) whether there have been any changes to the lethal

injection protocol since July 2018; and 3) whether there are any additional records

from law enforcement agencies related to Petitioner's investigation. Petition at 39-

41. For the reasons set forth below, this Court, in its discretion, should find that the

additional public records requests should be denied.
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I. Medical. Psycholouical, and Inmate Records

On November 29, 2018 and November 30, 2018, FDC complied with

Petitioner's request for medical and psychological records since August 1, 2018. See

Appendix A. FDC however objected once again to Petitioner's redundant request

for a copy of his "inmate" records. This issue was previously litigated by the circuit

court. Moreover, on October 4, 2018 order, this Court affirmed the circuit court's

ruling denying defense counsel's request for production of Petitioner's inmate file,

finding that the request did not specifically identify the records requested or provide

any context as to how those records were relevant to a potential, colorable

competency claim. SC18-1247 at 10-11. Petitioner has provided no argument in the

current demand to support any deviation from the prior rulings of either the circuit

court or this Court.

In analyzing competency, a court must consider whether a defendant has a

rational understanding of the fact he is being executed and why; a layperson's belief

that a defendant is behaving bizarrely is insufficient to raise the claim. See Panetti

v_._Quarterman, 551 U.S. 930, 949 (2007); see also Fereuson v. State, 112 So.3d

1154, 1156 (Fla. 2012) (quoting Johnston v. State, 27 So.3d at 26 n. 8, cert. denied,

-U.S. , 133 S.Ct. 498, 1 84 L.Ed.2d 334 (2012) ("In order for insanity to bar

execution, the defendant must lack the capacity to understand the nature of the death

penalty and why it was imposed.")).
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Petitioner merely and blanketly asserts that the inmate records "are relevant

to the issue of competency" but does not allege any specific facts that he believes

exist in the inmate records apart from the medical and psychological records which

would demonstrate a colorable claim. Petitioner presents nothing more than his

counsel's assertions that he considers Petitioner's severe stress over the last few

months pending execution as a basis for investigating competency. Counsel also

acknowledges that Petitioner is cognizant ofthe impact his pending execution might

have on his family members. This is a far cry from other cases involving severe

mental health issues which would give rise to a colorable claim of competency.

Compare Feruuson, at 1155-57 (rejecting a claim of incompetence to be executed

where the defendant had a history of mental illness and had expressed a belief that

could be considered a delusion). Therefore, as Petitioner has not alleged specific

reasons as to why the inmate record would be relevant and given medical and

psychological records have already been turned over, this Court should find that this

request should be denied.

II. Lethal Iniection Protocol and Records

On July 19, 2018, FDC filed a copy of the current lethal injection protocol in

the state repository. A notice stating the protocol had been filed was served on

counsel for Petitioner. In addition, as part of the packet provided to Petitioner upon

the signing of the death warrant, Petitioner was provided a copy of the protocol on
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both the date that the initial death warrant was presented to him, and at 4:50 P.M. on

November 15, 2018, the date that the second death warrant was issued. Petitioner

initialed both packets to confirm receipt. Any claim by Petitioner or Petitioner's

counsel that they are unaware of the current protocol is entirely disingenuous and a

complete misrepresentation to this Court. Regardless, in its response to Petitioner's

additional demand, FDC confirmed there have been no changes to the protocol.

Not only has the question of whether the records relating to the drugs used in

Florida's lethal injection proceedings been litigated multiple times before this Court,

but this exact issue was already raised in Petitioner's case and was denied. SC18-

1247 at 12-13. Petitioner is still not entitled to the disclosure of records concerning

the drugs used in the lethal injection protocol, despite defense counsel's redundant

request for the identical information. See Hannon v. State, 228 So. 3d 505, 511-12

(Fla. 2017) (holding "[t]he current injection protocol was fully considered and

approved of in Asay VI," and "production of records relating to lethal injection are

'unlikely to lead to a colorable claim for relief [when] the challenge to the

constitutionality of lethal injection as currently administered in Florida has been

fully considered and rejected by the Court.").

The only new rationale Petitioner asserts is his completely unsourced and

unsupported claims regarding the expiration dates and source of the drugs used in

the current lethal injection protocol. This is a classic example of an eleventh-hour
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fishing expedition which has been repeatedly rejected by this Court. State v. Valle,

70 So. 3d 530 (Fla. 2011) (acknowledging the public records procedure under Rule

3.852 "is not intended to be a procedure authorizing a fishing expedition for records

unrelated to a colorable claim for postconviction relief").

As with its objection to Petitioner's previous demand, FDC responded that it

continues to object to the disclosure of such lethal injection records because this

Court has held that the source of the drugs, drug lot numbers, and expiration dates

are of questionable relevance to a colorable Eighth Amendment claim. See

Muhammad v. State, 132 So. 3d. 176, 206 (Fla. 2013) (citing Valle at 549).

"Moreover, this Court will presume that the DOC will act in accordance with its

protocol and carry out its duties properly...[and that] DOC will obtain viable

versions of the drugs it intends to use and confirm before use that the drugs are still

viable, as the protocol requires." Muhammad, supra at 206. The January 4, 2017

lethal injection protocol adopted and certified by FDC requires that the chemicals

have not reached or surpassed their expiration dates:

Purchase and Maintenance of Lethal Chemicals: A designated
execution team member will purchase, and at all times ensure a
sufficient supply of, the chemicals to be used in the lethal injection
process. The designated team member will ensure that the lethal
chemicals have not reached or surpassed their expiration dates. The
lethal chemicals will be stored securely at all times as required by
state and federal law. The FDLE agent in charge of monitoring the
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preparation of the chemicals shall confirm that all lethal chemicals
are correct and current i

Because Petitioner's identical reasons for requesting the lethal injection protocol

records have already been adjudicated by this Court, Petitioner's request for

production should be denied.

III. Public Record Demands to Law Enforcement Auencies

On November 18, 2018, Petitioner filed a 3.852 request for additional public

records from the State Attorney's Office and from the North Miami Police

Department, requesting "any public records that were produced, created or

discovered" since July 20, 2018 "relating to the investigation and prosecution of"

Petitioner. See Petition, Appendix F. Petitioner insists that, because "claims raised

on the basis of new public records disclosure in other cases have caused law

enforcement agencies to re-examine their files" and find additional records not

previously disclosed, it can be assumed that the request in Petitioner's case will also

produce the same. Petition at 40-41.

However, this request is a fishing expedition, overbroad, and unlikely to lead

to a colorable claim. See Sims v. State, 753 So. 2d 66, 70 (Fla. 2000) (explaining

that rule 3.852(h)(3) is "not intended to be a procedure authorizing a fishing

I See FDC January 4, 2017 Lethal Injection Protocol, accessible at
http://www.dc.state.fl.us/oth/deathrow/lethal-injection-procedures-as-of_01-04-
17.pdf
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expedition for records unrelated to a colorable claim for postconviction relief" but

rather "provide[s] for the production of public records from persons and agencies

who were the recipients of a public records request at the time the defendant began

his or her postconviction odyssey"). Moreover, the State Attorney's Office made the

representation during the records hearing that it did not have any additional records

other than the pleadings that were sent to counsel and were available in the court

file. Accordingly, the circuit court denied Petitioner's request for said records and

Petitioner did not raise a challenge to this claim by the State Attorney Office in his

last post warrant postconviction motions.

Regarding the North Miami Police Department request, Petitioner has already

had the benefit of reviewing records from the repository submitted on July 20, 2018,

in which he alleged 81 pages ofmaterial were not previously disclosed. That material

consisted of: (1) handwritten detective notes of an interview with Jimenez's and the

victim's neighbor that occurred before the neighbor gave her sworn, recorded

statement; (2) handwritten detective notes from an interview with Jimenez's former

girlfriend regarding her daughter's relationship with the victim; (3) handwritten

notes by NMPD Detectives Diecidue and Ojeda taken during their interview with

Jimenez on the day of his arrest; (4) handwritten detective notes regarding, and

correspondence from, jailhouse informant Jeffrey Allen; (5) a fax coversheet

showing communication between NMPD and private investigator Steve Sessler on
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October 16, 1992; (6) handwritten detective notes showing contact information for

cab driver Anwar Ali and the content of a September 1993 interview with Ali; and

(7) handwritten notes that appear to be trial preparation materials for Detective

Ojeda. All of this material was made during the investigation and in preparation

for the trial. Notwithstanding, at the last public records hearing, the North Miami

Police Department made the representation that no further investigative records were

made after the case was closed by their agency which occurred over 20 years ago.

Accordingly, Petitioner's latest 3.852(h)(3) request to the North Miami Police

Department is simply a fishing expedition. This is evidenced in the instant Petition

where Petitioner's counsel relies on his own experience in the Wayne Thompkins

case to assert that there could be the possibility of other documents and reports that

have not been turned over since July 20, 2018. However, as this Court has long

acknowledged, the public records procedure under 3.852 "is not intended to be a

procedure authorizing a fishing expedition for records unrelated to a colorable claim

for postconviction relief." Valle, 70 So. 3d at 549 (quoting Moore v. State, 820 So.

2d 199, 204 (Fla. 2002); see also Muhammad, 132 So. 3d at 201 n. 16 (finding the

requests did not clearly demonstrate how the records were relevant to a colorable

claim where the State Attorney and Miami Dade Police Department advised the

court that all documents had been previously turned over). Therefore, this Court

should deny Petitioner's demand for additional public records.
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CONCLUSION

Should this Court treat the instant Petition as a motion for leave to file

additional demands for public records and should this Court in its discretion under

Article V Section 3(7) exercise its ultimate jurisdiction, Respondent respectfully

requests in the interest ofjudicial economy that this Court deny Petitioner's request.

Importantly, the issues pertaining to the FDC records have been litigated before this

honorable Court five times within the past year. The most recent of those five cases

involved Petitioner's latest case, where he raised identical issues in which this Court

issued an order less than two months ago affirming denial of these records.

WHEREFORE, based on the foregoing arguments and authorities,

Respondent respectfully requests this Court in its discretionary review enter an order

denying .Petitioner's additional demands for public records pursuant to the

authorities referenced above.

Respectfully submitted,
PAMELA JO BONDI
ATTORNEY GENER.AL

/s/ Lisa-Marie Lerner
LISA-MARIE LERNER
Assistant Attorney General
Florida Bar No. 698271
Office of the Attorney General
1515 No. Flagler Drive, Ninth Floor
West Palm Beach, Florida 33401
Telephone: (561) 268-5203
lisa-marie.lerner@myfloridalegal.com
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capapp@myHoridalegal.com

/s/ Melissa Roca Shaw
Assistant Attorney General
Florida Bar No. 99628
Office of the Attorney General
1 SE Third Ave.
Suite 900
Miami, Florida 33131
Melissa.shaw@myfloridalegal.com
capapp@myfloridalegal.com

COUNSEL FOR APPEl lEE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 5th day of December, 2018, I electronically

filed the foregoing with the Clerk of the Court by using the e-portal filing system

which will send a notice of electronic filing to the following: Martin J. McClain,

Esquire, McClain and McDermott, P.A., 141 N.E. 30th Street, Wilton Manors,

Florida 33334-1064, martymcclain@comcast.net; and Abbe Rifkin, Assistant State

Attorney, at AbbeRifkin@MiamiSAO.com and Fariba Komeily, Assistant State

Attorney, at FaribaKomeily@MiamiSAO.com.
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CERTIFICATE OF COMPLIANCE

I HEREBY CERTIFY that the instant brief has been prepared with 14-point

Times New Roman type, a font that is not spaced proportionately on this 5th day of

December, 2018.

/s/ Lisa-Marie Lerner
COUNSEL, STATE OF FLORIDA
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Filing # 81418694 E-Filed 11/29/2018 04:36:33 PM

IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA,

Plaintiff,

v. Case No.: 92-34156

JOSE ANTONIO JIMENEZ

Defendant.

NOTICE OF FILING

COMES NOW, the Florida Department of Corrections, by and through undersigned

counsel, and hereby gives notice of filing and certifies that pursuant to a Warrant issued on July

19, 2018 and the Defendant's Demand for Additional Public Records dated July 20, 2018, a copy

of all Medical Records responsive to the Demand were delivered in accordance with the

provisions of Rule 3.852, Fla. R. Crim. Pro., to the Capital Postconviction Records Repository.

Respectfully submitted,

s/Rsan G. Fadeett

RYAN G. PADGETT
Florida Bar No.: 13818
Assistant General Counsel
Florida Department of Corrections
50 l South Calhoun Street
Tallahassee. FL 32399-2500
P: (850) 717-3605
F: (850) 922-4355
Email: ryan.padgett@fde.myflorida.com
Secondary: april.vicarvéefdc.mdlorida.com



s/Philip A. Fowler
PHILIP A. FOWLER
Attorney Supervisor
Florida Bar No · 0302030
Department of Corrections
501 South Calhoun Street
Tallahassee. FL 32399-2500
(850) 717-3605
Philip.Fowler@fdc.myflorida.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 29th day of November, 2018, 1 electronically filed the

foregoing with the Clerk of the Court by using the Florida Courts E-Portal Filing System which

will send a notice of electronic filing to the following: Martin J. McClain,

marts mcclain a earthlink.net and marts mcclain a comcast.net; Melissa Shaw,

melissa.shawamsßoridaleual.com, capapp@myfloridalegal.com; and lisa Marie Lerner,

lisamarie.lerner a ms floridaleeal.com.

s/Rs an G. Paduett
RYAN G. PADGETT
SENIOR ATTORNEY

2



Filing # 81418694 E-Filed 11/29/2018 04:36:33 PM

IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT, IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA,

Plaintiff,

V.

Case No.: 131992CF0341560001XX
JOSE ANTONIO JIMENEZ. SC Case No.: SC85014

Defendant.

NOTICE OF DELIVERY OF EXEMPT PUBLIC
RECORDS TO RECORDS REPOSITORY

TO: CAPITAL COLLATERAL POSTCONVICTION RECORDS REPOSITORY
State Archives of Florida
Attn: CCR Records Archivist
R.A. Gray Building, MS 9-E
500 South Bronough Street
Tallahassee, FL 32399-0250

The undersigned, Ryan G. Padgett, hereby gives notice to the Capital Postconviction

Record Repository, that certain delivered records are confidential or exempt from the

requirements of section 119.07(l), Florida Statutes. The nature of the public records and the

legal bases under which the public records are exempt have been identified.

The Department has designated the unredacted records placed at the Repository as

exempt, under the authority of Florida Rule of Criminal Procedure 3.852(f).



Respectfully submitted,

s/Rs an G. Padeelt
RYAN G. PADGETT
SENIOR ATTORNEY
Florida Bar No.: 13818
Florida Department of Corrections
501 South Calhoun Street
Tallahassee, FL 32399-2500
P: (850) 717-3605
F: (850) 922-4355
Email: ryan.padgett@fdc.myflorida.com
Secondary: april.viary@fdc.myflorida.com

s/Philip A. Fowler
PHILIP A. FOWLER
SUPERVISOR ATTORNEY
Florida BarNo.: 13818
Florida Department of Corrections
501 South Calhoun Street
Tallahassee, FL 32399-2500
P: (850) 717-3605
F: (850) 922-4355
Email: Philip.fowler@:fdc.myflorida.com
Secondary: april.viary@fdc.myflorida.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 29th day of November. 2018, I electronically filed the

foregoing with the Clerk of the Court by using the Florida Courts E-Portal Filing System which

will send a notice of electronic filing to the following: Martin J. McClain,

marts mcclain a earthlink.net and marts mcclain a comcast net; Melissa Shaw,

melissa.shawamsfloridalceal.com, capapp@mvfloridaleaal.com; and Lisa Marie Lerner,

lisamarie.lerner a ms floridaleual.com.

s/Rsan G. Padectt
RYAN G. PADGETT
SENIOR ATTORNEY
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Filing # 81434550 E-Filed 11/30/2018 09:26:05 AM

IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA,

Plaintiff,

v. Case No.: 92-34156

JOSE ANTONIO JIMENEZ

Defendant.

AMENDED NOTICE OF FILING

COMES NOW, the Florida Department of Corrections, by and through undersigned

counsel, and hereby gives notice of filing and certifies that pursuant to a Warrant issued on July

19, 20l8 and subsequently reissued on November 15, 2018 the Defendant's Demand for

Additional Public Records dated November 18, 2018, a copy of all Medical Records responsive

to the Demand were delivered in accordance with the provisions of Rule 3.852, Fla. R. Crim.

Pro., to the Capital Postconviction Records Repository on November 29, 2018.

Respectfully submitted,

s/Rs an G. Paduett
RYAN G. PADGETT
Florida Bar No.: 13818
Assistant General Counsel
FloridaDepartment ofCorrections
501 South Calhoun Street
Tallahassee. FL 32399-2500
P: (850) 717-3605
F: (850) 922-4355
Email: ryan.padgett@fdc.myflorida.com
Secondary: april.vicarv@fdc.mvflorida.com



s/Philip A. Fowler
PHILIP A. FOWLER
Attorney Supervisor
Florida Bar No.: 0302030
Department ofCorrections
501 South Calhoun Street
Tallahassee. FL 32399-2500
(850) 71 7-3605
Philip.Fowler@fdc.myflorida.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 30th day of November, 2018, I electronically filed the

foregoing with the Clerk of the Court by using the Florida Courts E-Portal Filing System which

will send a notice of electronic filing to the following: Martin J. McClain,

marts mcclain a earthlink.net and marts mcclain a comcast.net; Melissa Shaw,

melissa.shawamstloridalceal.com. capapp@myfloridalegal.com; and 1,isa Marie Lerner,

lisamarie.lerner a ms floridalceal.com.

s/Rsan G. Padeett
RYAN G. PADGETT
SENIOR ATTORNEY
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