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IN THE SUPREME COURT OF FLORIDA 

IN RE: STANDARD JURY INSTRUCTIONS NO. SC18-   
IN CIVIL CASES—REPORT NO. 18-03 

REPORT NO. 18–03 OF THE  
COMMITTEE ON STANDARD JURY INSTRUCTIONS (CIVIL) 

To the Chief Justice and Justices of  
the Supreme Court of Florida: 

The Committee on Standard Jury Instructions in Civil Cases files this Report 

and recommends that this Court adopt a new set of instructions on Negligent 

Infliction of Emotional Distress as set forth in Appendix A to this Report. This 

Report is filed pursuant to article V, section 2(a) of the Florida Constitution.   

A cause of action for Negligent Infliction of Emotional Distress (NIED) is 

recognized in Florida, but unlike a claim for Intentional Infliction of Emotional 

Distress (IIED), there are currently no standard jury instructions to address this 

type of case. (Compare Section 410, Outrageous Conduct Causing Severe 

Emotional Distress). Committee member Thomas Slater brought this issue to the 

Committee’s attention at its February 2017 meeting and a subcommittee was 

subsequently formed to consider a new set of instructions for NIED claims. (See 

Appendix D–2-D–3).   

The Subcommittee presented a draft set of instructions to the Committee at 

its October 2017 meeting. (See Appendix C–42-C–47, D–5-D–11). The Committee 
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discussed the proposals at length and provided guidance to the Subcommittee for 

further development of the instructions. (Id.). After incorporating the Committee’s 

comments, the Subcommittee presented an amended set of instructions to the 

Committee at its March 2018 meeting. (See Appendix C–48-C–60, D–12-D–18). 

These proposed instructions, as modified further prior to publication, were 

approved by the Committee. (See Appendix C–61-C–62, D–14-D–19). 

The instructions were published for comment in the April 15, 2018, edition 

of The Florida Bar News. (See Appendix B–2-B–5). One comment was received. 

(See Appendix E–2-E–3). In the comment, attorneys Julie H. Littky-Rubin and 

Don Fountain raised concerns regarding the application of the “impact rule” and 

the use of the term “physical injury” without it being defined in the instructions. 

(Id.). The Subcommittee evaluated these issues and decided that additional 

amendments to the proposed instructions were needed for clarification.  

In particular, the Subcommittee suggested revising the introductory Note on 

Use to make clear that these instructions do not apply to cases where the claimant 

suffered an impact of any type; in those cases, the jury instructions given would be 

governed by the principles for the type of tort involved. (See Appendix C–61-C–

62, D–19-D–21). The Subcommittee recommended adding a quote from Willis v. 

Gami Golden Glades, LLC, 967 So. 2d 846, 850 (Fla. 2007), to explain that the 

essence of impact is that the “outside force or substance, no matter how large or 
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small, visible or invisible, and no matter that the effects are not immediately 

deleterious, touch or enter into the claimant’s body.”  

The Subcommittee also suggested adding a fifth Note on Use to Instruction 

420.6 (Issues on Claim), to provide examples of physical injuries resulting from 

emotional distress by referencing the injuries suffered in Zell v. Meek, 665 So. 2d 

1048 (Fla. 1995) (stomach pains, esophageal blockage, fibromyalgia, irritable 

bowel, and muscle tightness), and Champion v. Gray, 478 So. 2d 17 (Fla. 1985) 

(death). (See Appendix D–20-D–21). 

The Committee approved the additional amendments to the proposed 

instructions at its July 2018 meeting. (See Appendix D–19-D–21). 

THE PROPOSED AMENDMENTS 

The introductory Note on Use explains that the boundaries of the cause of 

action for NIED, the persons who may recover, and the relationships that form the 

basis of recovery will be established by the courts of this state on a case-by-case 

basis. See Champion v. Gray, 478 So. 2d 17, 21-22 (Fla. 1985). The Note clarifies 

that these instructions should not be given if the claimant suffered an impact of any 

type, and explains the essence of the requisite impact. See generally Willis v. Gami 

Golden Glades, LLC, 967 So. 2d 846, 850 (Fla. 2007). The Note further provides 

that in cases where there is an impact, the jury instructions given would be 

governed by the principles for the type of tort involved and the resulting damages. 
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420.1  INTRODUCTION 

This proposed instruction is identical to its counterparts in other substantive 

areas (e.g., Outrageous Conduct Causing Severe Emotional Distress Instruction 

410.1—Introduction). The instruction is to be given after the evidence has been 

concluded. It informs the jurors that the judge will instruct them on the rules of law 

that they must use in reaching their verdict. 

420.2  SUMMARY OF CLAIMS 

This proposed instruction is modeled after its counterparts in other 

substantive areas (e.g., Outrageous Conduct Causing Severe Emotional Distress 

Instruction 410.2—Summary of Claims). The instruction provides an overview of 

the claim for NIED, sets forth the defendant’s denial of the claim and any 

affirmative defenses, and states the burden and standard of proof.   

420.3  GREATER WEIGHT OF THE EVIDENCE 

This proposed instruction and the accompanying Notes on Use are identical 

to their counterparts in other substantive areas (e.g., Outrageous Conduct Causing 

Severe Emotional Distress Instruction 410.3—Greater Weight of the Evidence). 

The instruction explains the “greater weight of the evidence” standard of proof 

applicable to the claim.  
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420.4  NEGLIGENCE 

This proposed instruction is identical to its counterpart in the General 

Negligence instructions (General Negligence Instruction 401.4—Negligence). The 

instruction defines negligence.  

420.5  LEGAL CAUSE 

This proposed instruction and the accompanying Notes on Use are identical 

to their counterpart in the General Negligence instructions (General Negligence 

Instruction 401.12—Legal Cause). The instruction sets forth the causation standard 

for a claim of negligence.  

Instruction 420.5, part b. (concurring cause) applies where there is a 

contention that some other cause may have contributed to the loss or resulting 

injury. Instruction 420.5, part c. (intervening cause) addresses the situation in 

which negligence may be a legal cause of loss, injury, or damage notwithstanding 

the influence of an intervening cause.  

420.6  ISSUES ON CLAIM 

This proposed instruction is modeled after its counterparts in other 

substantive areas (e.g., Outrageous Conduct Causing Severe Emotional Distress 

Instruction 410.7—Issues on Claim). The instruction sets forth the issues the jury 

must decide based on the elements of a claim for NIED. The jury is asked to 

determine whether (1) the defendant was negligent in causing injury to the 



6 
 

injured/deceased, (2) the claimant was involved in some way in the event causing 

the injury to the injured/deceased, (3) the claimant had a close personal 

relationship to the injured/deceased, (4) the claimant suffered a physical injury, and 

(5) the physical injury was caused by the emotional distress. 

The Committee recommends several Notes on Use to provide guidance to 

the courts and parties. Note on Use 1 references the seminal cases of Champion v. 

Gray, 478 So. 2d 17 (Fla. 1985), and Zell v. Meek, 665 So. 2d 1048 (Fla. 1995), for 

the elements of a NIED claim.   

Note on Use 2 relates to the element that the claimant must be involved in 

some way in the event causing the injury to another. Quoting from Zell v. Meek, 

the Note provides as follows: 

The requirement that the physically injured person be directly involved 
in the event causing the original injury must also be scrutinized on a 
case-by-case basis. Proximity to the accident in time and space does not 
necessarily mean only direct and immediate sight or hearing at the 
scene of the accident. Rather, there may be recovery in instances where 
there is a direct perception of some of the events making up the entire 
accident, including the immediate aftermath of the accident. This would 
include but not be limited to the factual situation found in McLoughlin 
[v. O'Brian, [1982] 2 All E.R. 298 (Eng.H.L.1982)]. 

665 So. 2d at 1052-53 (quoting Champion, 478 So. 2d at 22) (Alderman, J., 

concurring)).  

Note on Use 3 lists the following claims for which courts have held that the 

element of physical injury is unnecessary: claims from ingesting contaminated 
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food or drink, where a psychotherapist breaches the statutory duty of 

confidentiality and privacy, an entity discloses the results of a person’s HIV test in 

violation of Florida Statutes, intentional torts resulting predominantly in emotional 

damages, freestanding torts such as wrongful birth or negligent stillbirth, and any 

case where the tortfeasor’s negligence may be characterized as willful and wanton. 

See Florida Dept. of Corrections v. Abril, 969 So. 2d 201 (Fla. 2007); Rowell v. 

Holt, 850 So. 2d 474 (Fla. 2003); Gracey v. Eaker, 837 So. 2d 348 (Fla. 2002); 

Hagen v. Coca Cola Bottling Co., 804 So. 2d 1234 (Fla. 2001); Tanner v. Hartog, 

696 So. 2d 705 (Fla. 1997); Kush v. Lloyd, 616 So. 2d 415 (Fla. 1992); Brady v. 

SCI Funeral Services of Florida, Inc., 948 So. 2d 976, 978 (Fla. 1st DCA 2007). 

Note on Use 4 relates to the element that the claimant must have a “close 

personal relationship” to the directly injured person or deceased. The Note cites 

Watters v. Walgreen Co., 967 So. 2d 930 (Fla. 1st DCA 2007), which held that 

there is no requirement that a party have a “legal relationship” with the injured or 

deceased person in order to bring a claim for NIED. The court explained that 

whether a particular relationship qualifies as a “close personal relationship” will 

depend on the facts of the particular case and “is typically a question of fact.” Id. at 

932-33 (citing Zell, 665 So. 2d at 1052). 

Note on Use 5, which was added in response to the comment the Committee 

received after publication of the instructions, provides examples of physical 
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injuries resulting from emotional distress by referencing the injuries suffered in 

Zell  (stomach pains, esophageal blockage, fibromyalgia, irritable bowel, and 

muscle tightness) and Champion (death). 

420.7  BURDEN OF PROOF ON CLAIM 

This proposed instruction is identical to its counterpart in other substantive 

areas (e.g., Outrageous Conduct Causing Severe Emotional Distress Instruction 

410.8—Burden of Proof on Claim). It details the burden of proof required in this 

action. 

DISSENTING VIEWS FROM THE COMMITTEE 

There are no dissenting views from the Committee on the proposed new set 

of instructions for NIED claims.  

CONCLUSION 

WHEREFORE, for the above reasons, the Committee respectfully requests 

that the Court adopt new Section 420, Negligent Infliction of Emotional Distress, 

instructions 420.1–420.7 as detailed in this Report. 

Respectfully submitted on November 9, 2018,  

/s/ Laura K. Whitmore 
Laura K. Whitmore 
Florida Bar Number 0818011 
Chair of the Supreme Court Committee on Standard Jury Instructions (Civil) 
Shook, Hardy & Bacon 
100 N. Tampa Street, Suite 2900 
Tampa, FL 33602 
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(813) 202-7100 
lwhitmore@shb.com  
 
/s/ Jeffrey Alan Cohen 
Jeffrey Alan Cohen 
Florida Bar Number 57355 
Vice Chair and Subcommittee Chair,  
Filing Subcommittee of Supreme Court Committee on Standard Jury Instructions 
(Civil) 
Carlton Fields Jorden Burt, P.A. 
100 SE 2nd Street, Suite 4200 
Miami, FL 33131-2113 
(305) 539-7289 
jacohen@carltonfields.com  
 
/s/ Hon. Stephanie W. Ray 
Hon. Stephanie W. Ray 
Florida Bar Number 0056022 
Member of the Filing Subcommittee of Supreme Court Committee on Standard 
Jury Instructions (Civil) 
2000 Drayton Drive 
Tallahassee, FL 32399 
(850) 487-1000 
rays@1dca.org  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been furnished by e-

mail on November 9, 2018, to: 

Heather Savage Telfer 
Attorney Liaison—Rules 
The Florida Bar 
651 E. Jefferson Street 
Tallahassee, FL 32399 

mailto:lwhitmore@shb.com
mailto:jacohen@carltonfields.com
mailto:rays@1dca.org
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(850) 561-5702 
htelfer@floridabar.org  

CERTIFICATE OF COMPLIANCE 

The undersigned hereby certifies that this report complies with the font 

requirements set forth in Florida Rule of Appellate Procedure 9.210 by using Times 

New Roman 14-point font. 

/s/ Jeffrey Alan Cohen   
JEFFREY ALAN COHEN 
Florida Bar Number 57355 

mailto:htelfer@floridabar.org
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SECTION 420 — NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS  

420.1 Introduction 

420.2 Summary of Claims 

420.3 Greater Weight of the Evidence 

420.4 Negligence 

420.5 Legal Cause 

420.6 Issues on Claim 

420.7 Burden of Proof on Claim 

Note on Use 

The tort of “negligent infliction of emotional distress” is recognized in 

Florida. Champion v. Gray, 478 So. 2d 17 (Fla. 1985); Zell v. Meek, 665 So. 2d 

1048 (Fla. 1995). The boundaries of this cause of action, the persons who may 

recover, and the relationships that form the basis of recovery will be established by 

the courts of this state on a case-by-case basis. Champion at 21–22. These 

instructions should not be given if the plaintiff suffered an impact of any type. See 

generally Willis v. Gami Golden Glades, LLC, 967 So. 2d 846, 850 (Fla. 2007). 

The essence of impact is that the “outside force or substance, no matter how large 

or small, visible or invisible, and no matter that the effects are not immediately 

deleterious, touch or enter into the plaintiff’s body.” Id. If there was an impact, the 

jury instructions given would be governed by the principles for the type of tort 

involved and the resulting damages. 
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420.1  INTRODUCTION 

Members of the jury, you have now heard and received all of the 

evidence in this case. I am now going to tell you about the rules of law that you 

must use in reaching your verdict. [You will recall at the beginning of the case 

I told you that if, at the end of the case I decided that different law applies, I 

would tell you so. These instructions are (slightly) different from what I gave 

you at the beginning and it is these rules of law that you must now follow.] 

When I finish telling you about the rules of law, the attorneys will present 

their final arguments and you will then retire to decide your verdict. 
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420.2  SUMMARY OF CLAIMS 

The claims in this case are as follows. (Claimant) claims that (defendant) 

was negligent in (describe alleged negligence) which inflicted emotional distress 

on (claimant).  

(Defendant) denies that claim and that (describe any affirmative defenses). 

The parties must prove all claims (and defenses) by the greater weight of 

the evidence. I will now define some of the terms you will use in deciding the 

case. 
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420.3  GREATER WEIGHT OF THE EVIDENCE 

“Greater weight of the evidence” means the more persuasive and 

convincing force and effect of the entire evidence in the case. 

NOTES ON USE FOR 420.3 

1. Greater or lesser number of witnesses. The committee recommends 

that no charge be given regarding the relationship (or lack of relationship) between 

the greater weight of the evidence and the greater or lesser number of witnesses. 

2. Circumstantial evidence. The committee recommends that no charge 

generally be given distinguishing circumstantial from direct evidence. See Nielsen 

v. City of Sarasota, 117 So. 2d 731 (Fla. 1960). 
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420.4  NEGLIGENCE 

Negligence is the failure to use reasonable care, which is the care that a 

reasonably careful person would use under like circumstances. Negligence is 

doing something that a reasonably careful person would not do under like 

circumstances or failing to do something that a reasonably careful person 

would do under like circumstances. 
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420.5  LEGAL CAUSE 

a. Legal cause generally: 

Negligence is a legal cause of [loss] [injury] [or] [damage] if it directly 

and in natural and continuous sequence produces or contributes 

substantially to producing such [loss] [injury] [or] [damage], so that it 

can reasonably be said that, but for the conduct, the [loss] [injury] [or] 

[damage] would not have occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] 

negligence need not be the only cause. Negligence may be a legal cause 

of [loss] [injury] [or] [damage] even though it operates in combination 

with [the act of another] [some natural cause] [or] [some other cause] if 

the negligence contributes substantially to producing such [loss] [injury] 

[or] [damage]. 

c. Intervening cause: 

Do not use the bracketed first sentence if this instruction is preceded by the 

instruction on concurring cause:* 

*[In order to be regarded as a legal cause of [loss] [injury] [or] 

[damage], negligence need not be its only cause.] Negligence may also be 

a legal cause of [loss] [injury] [or] [damage] even though it operates in 

combination with [the act of another] [some natural cause] [or] [some 

other cause] occurring after the negligence occurs if [such other cause 

was itself reasonably foreseeable and the negligence contributes 

substantially to producing such [loss] [injury] [or] [damage]] [or] [the 

resulting [loss] [injury] [or] [damage] was a reasonably foreseeable 

consequence of the negligence and the negligence contributes 

substantially to producing it]. 

NOTES ON USE FOR 420.5 

1. Instruction 420.5a (legal cause generally) is to be given in all cases. 

Instruction 420.5b (concurring cause), to be given when the court considers it 

necessary, does not set forth any additional standard for the jury to consider in 

determining whether negligence was a legal cause of damage but only negates the 
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idea that a defendant is excused from the consequences of his or her negligence by 

reason of some other cause concurring in time and contributing to the same 

damage. Instruction 420.5c (intervening cause) is to be given only in cases in 

which the court concludes that there is a jury issue as to the presence and effect of 

an intervening cause. 

2. The jury will properly consider instruction 420.5a not only in 

determining whether defendant’s negligence is actionable but also in determining 

whether claimant’s negligence contributed as a legal cause to claimant’s damage, 

thus reducing recovery. 

3. Instruction 420.5b must be given whenever there is a contention that 

some other cause may have contributed, in whole or part, to the occurrence or 

resulting injury. If there is an issue of aggravation of a preexisting condition or of 

subsequent injuries/multiple events, instructions 501.5a or 501.5b should be given 

as well. See Hart v. Stern, 824 So. 2d 927, 932–34 (Fla. 5th DCA 2002); Marinelli 

v. Grace, 608 So. 2d 833, 835 (Fla. 4th DCA 1992). 

4. Instruction 420.5c (intervening cause) embraces two situations in 

which negligence may be a legal cause notwithstanding the influence of an 

intervening cause: (1) when the damage was a reasonably foreseeable consequence 

of the negligence although the other cause was not foreseeable, Mozer v. Semenza, 

177 So. 2d 880 (Fla. 3d DCA 1965), and (2) when the intervention of the other 

cause was itself foreseeable, Gibson v. Avis Rent-A-Car System, Inc., 386 So. 2d 

520 (Fla. 1980). 

5.  “Probable” results. The committee recommends that the jury not be 

instructed that the damage must be such as would have appeared “probable” to the 

actor or to a reasonably careful person at the time of the negligence. In cases 

involving an intervening cause, the term “reasonably foreseeable” is used in place 

of “probable.” The terms are synonymous and interchangeable. See Sharon v. 

Luten, 165 So. 2d 806, 810 (Fla. 1st DCA 1964); Prosser, Torts 291 (3d ed.); 2 

Harper & James, The Law of Torts, 1137. 

6. The term “substantially” is used throughout the instruction to describe 

the extent of contribution or influence negligence must have in order to be 

regarded as a legal cause. “Substantially” was chosen because the word has an 

acceptable common meaning and because it has been approved in Florida as a test 

of causation not only in relation to defendant’s negligence, Loftin v. Wilson, 67 So. 
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2d 185, 191 (Fla. 1953), but also in relation to plaintiff’s comparative negligence, 

Shayne v. Saunders, 176 So. 495, 498 (Fla. 1937). 
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420.6  ISSUES ON CLAIM 

The issues you must decide on (claimant’s) claim against (defendant) are 

whether:  

a. (Defendant) was negligent in causing injury to (name of 

injured/deceased) by (describe alleged negligence); 

b. (claimant) was involved in some way in the event causing the 

injury (describe the event) to (name of injured/deceased);  

c. (claimant) had a close personal relationship to (name of 

injured/deceased);  

d. (claimant) suffered a physical injury; and  

e. the physical injury was caused by the emotional distress.  

Notes on Use for 420.6 

1. The elements of negligent infliction of emotional distress are found in 

Champion v. Gray, 478 So. 2d 17 (Fla. 1985) and Zell v. Meek, 665 So. 2d 1048 

(Fla. 1995).  

2. “The requirement that the physically injured person be directly 

involved in the event causing the original injury must also be scrutinized on a case-

by-case basis. Proximity to the accident in time and space does not necessarily 

mean only direct and immediate sight or hearing at the scene of the accident. 

Rather, there may be recovery in instances where there is a direct perception of 

some of the events making up the entire accident, including the immediate 

aftermath of the accident. This would include but not be limited to the factual 

situation found in McLoughlin [v. O’Brian, [1982] 2 All E.R. 298 

(Eng.H.L.1982)].” Zell v. Meek, 665 So. 2d 1048, 1052–53 (Fla. 1995) quoting 

Champion v. Gray, 478 So. 2d 17, 22 (Alderman, J. concurring) (Fla. 1985). 

3. The element of a physical injury is also unnecessary for claims from 

ingesting contaminated food or drink, where a psychotherapist breaches the 

statutory duty of confidentiality and privacy, an entity discloses the results of a 

person’s HIV test in violation of Florida Statutes, intentional torts resulting 

predominantly in emotional damages, freestanding torts such as wrongful birth or 

negligent stillbirth, and any case where the tortfeasor’s negligence may be 
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characterized as willful and wanton. See Florida Dept. of Corrections v. Abril, 969 

So. 2d 201 (Fla. 2007); Rowell v. Holt, 850 So. 2d 474 (Fla. 2003); Gracey v. 

Eaker, 837 So. 2d 348 (Fla. 2002); Hagen v. Coca Cola Bottling Co., 804 So. 2d 

1234 (Fla. 2001); Tanner v. Hartog, 696 So. 2d 705 (Fla. 1997), Kush v. Lloyd, 

616 So. 2d 415 (Fla. 1992); and Brady v. SCI Funeral Services of Florida, Inc., 

948 So. 2d 976 (Fla. 1st DCA 2007).  

4. There is no requirement that a party have a legal relationship with the 

injured or deceased person in order to bring a claim for negligent infliction of 

emotional distress. Watters v. Walgreen Co., 967 So. 2d 930 (Fla. 1st DCA 2007). 

Whether a particular relationship qualifies as a “close personal relationship” will 

depend on the facts of the particular case, and “is typically a question of fact.” Id. 

at 932 (citing Zell v. Meek, 665 So. 2d 1048 (Fla. 1995)).  

5. Examples of physical injuries resulting from emotional distress can be 

found in Zell v. Meek, 665 So. 2d 1084 (Fla. 1995) (stomach pains, esophageal 

blockage, fibromyalgia, irritable bowel, and muscle tightness) and Champion v. 

Gray, 478 So. 2d 17 (Fla. 1985) (death). 
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420.7  BURDEN OF PROOF ON CLAIM 

If the greater weight of the evidence does not support (claimant’s) claim, 

your verdict should be for (defendant). 

However, if the greater weight of the evidence supports (claimant’s) 

claim, [then your verdict should be for (claimant) and against (defendant)] 

[then you shall consider the defense raised by (defendant)].  

[If the greater weight of the evidence supports the defense, your verdict 

should be for (defendant). However, if the greater weight of the evidence does 

not support the defense, your verdict should be for (claimant) and against 

(defendant).] 
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The Florida Bar News 
April 15, 2018 

 
Amendments to jury instructions in civil cases 

(Negligent Infliction of Emotional Distress) 
inShare 

 
The Supreme Court Committee on Standard Jury Instructions in Civil Cases submits 
this new set of instructions to the Florida Standard Jury Instructions in Civil Cases to 
address tort actions of negligent infliction of emotional distress 
Interested parties have until May 15, 2018, to submit comments electronically or by mail 
to the Civil Committee at sjicivil@flcourts.org, to the Chair of the Committee, Laura 
Whitmore, Shook, Hardy & Bacon, 100 N. Tampa, Street, Suite 2900, Tampa, FL 
33602-5810, lwhitmore@shb.com, and a copy to the Florida Bar liaison for the 
Committee, Heather Savage Telfer, The Florida Bar, 651 E. Jefferson Street, 
Tallahassee 32399-6523, htelfer@floridabar.org. 

 
SECTION 420 — NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

 
420.1 Introduction 
420.2 Summary of Claims 
420.3 Greater Weight of the Evidence 
420.4 Negligence 
420.5 Legal Cause 
420.6 Issues on Claim 
420.7 Elements of Claim 
420.8 Burden of Proof on Claim 

 
Note on Use 

 
The tort of “negligent infliction of emotional distress” is recognized in Florida. Champion 
v. Gray, 478 So. 2d 17 (Fla. 1985); Zell v. Meek, 665 So. 2d 1048 (Fla. 1995). The 
boundaries of this cause of action, the persons who may recover, and the relationships 
that form the basis of recovery will be established by the courts of this state on a case 
by case basis. Champion at 21–22. These instructions should not be given if the plaintiff 
suffered an impact of any type. See generally,Willis v. Gami Golden Glades, LLC, 967 
So. 2d 846, 850 (Fla. 2007). The jury instructions given would be governed by the 
principles for the type of tort involved and the resulting damages. 
 

420.1 INTRODUCTION 

javascript:void(0);
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mailto:%20lwhitmore@shb.com
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Members of the jury, you have now heard and received all of the evidence in this 
case. I am now going to tell you about the rules of law that you must use in 
reaching your verdict. [You will recall at the beginning of the case I told you that 
if, at the end of the case I decided that different law applies, I would tell you so. 
These instructions are (slightly)different from what I gave you at the beginning and 
it is these rules of law that you must now follow.] When I finish telling you about 
the rules of law, the attorneys will present their final arguments and you will then 
retire to decide your verdict. 
 

420.2 SUMMARY OF CLAIMS 
 
The claims in this case are as follows. (Claimant) claims that (defendant) was 
negligent in (describe alleged negligence) which caused [him] [her] emotional 
distress. 
(Defendant) denies that claim and that (describe any affirmative defenses). 
The parties must prove all claims (and defenses) by the greater weight of the 
evidence. I will now define some of the terms you will use in deciding the case. 
 

420.3 GREATER WEIGHT OF THE EVIDENCE 
 
“Greater weight of the evidence” means the more persuasive and convincing 
force and effect of the entire evidence in the case. 
 

420.4 NEGLIGENCE 
 
Negligence is the failure to use reasonable care, which is the care that a 
reasonably careful person would use under like circumstances. Negligence is 
doing something that a reasonably careful person would not do under like 
circumstances or failing to do something that a reasonably careful person would 
do under like circumstances. 
 

420.5 LEGAL CAUSE 
 
a. Legal cause generally: 

Negligence is a legal cause of [loss] [injury] [or] [damage] if it directly 
and in natural and continuous sequence produces or contributes 
substantially to producing such [loss] [injury] [or] [damage], so that it 
can reasonably be said that, but for the conduct, the [loss] [injury] [or] 
[damage] would not have occurred. 
 

b. Concurring cause: 
In order to be regarded as a legal cause of [loss] [injury] [or] [damage] 
negligence need not be the only cause. Negligence may be a legal cause 
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of [loss] [injury] [or] [damage] even though it operates in combination 
with [the act of another] [some natural cause] [or] [some other cause] if 
the negligence contributes substantially to producing such [loss] [injury] 
[or] [damage]. 
 

c. Intervening cause: 
Do not use the bracketed first sentence if this instruction is preceded by the 
instruction on concurring cause:* 
 
*[In order to be regarded as a legal cause of [loss] [injury] [or] [damage], 
negligence need not be its only cause.] Negligence may also be a legal 
cause of [loss] [injury] [or] [damage] even though it operates in 
combination with [the act of another] [some natural cause] [or] [some 
other cause] occurring after the negligence occurs if [such other cause 
was itself reasonably foreseeable and the negligence contributes 
substantially to producing such [loss] [injury] [or] [damage]] [or] [the 
resulting [loss] [injury] [or] [damage] was a reasonably foreseeable 
consequence of the negligence and the negligence contributes 
substantially to producing it]. 
 

420.6 ISSUES ON CLAIM 
 
The issues you must decide on (claimant’s) claim against (defendant) are: 

whether (defendant) was negligent in (describe alleged negligence) and, if 
so, whether that negligence was a legal cause of the emotional distress 
suffered by (claimant); 
whether (claimant) was involved in some way in (describe the event) that 
caused injury to (name of injured/deceased); 
whether (claimant) had a close personal relationship to (name of 
injured/deceased); and 
whether (claimant) suffered a physical injury caused by the emotional 
distress. 

Notes on Use for 420.6 
 
1. The elements of negligent infliction of emotional distress are found in Champion v. 
Gray, 478 So. 2d 17 (Fla. 1985) and Zell v. Meek, 665 So. 2d 1048 (Fla. 1995). 
 
2. “The requirement that the physically injured person be directly involved in the event 
causing the original injury must also be scrutinized on a case-by-case basis. Proximity 
to the accident in time and space does not necessarily mean only direct and immediate 
sight or hearing at the scene of the accident. Rather, there may be recovery in 
instances where there is a direct perception of some of the events making up the entire 
accident, including the immediate aftermath of the accident. This would include but not 
be limited to the factual situation found in McLoughlin [v. O’Brian, [1982] 2 All E.R. 298 
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(Eng.H.L.1982)].” Zell v. Meek, 665 So. 2d 1048, 1052–53 (Fla. 1995) 
quoting Champion v. Gray, 478 So. 2d 17, 22 (Fla. 1985). 
 
3. The element of a physical injury is unnecessary for claims from ingesting 
contaminated food or drink, where a psychotherapist breaches the statutory duty of 
confidentiality and privacy, an entity discloses the results of a person’s HIV test in 
violation of Florida Statutes, intentional torts resulting predominantly in emotional 
damages, freestanding torts such as wrongful birth or negligent stillbirth, and any case 
where the tortfeasor’s negligence may be characterized as willful and wanton. 
See Hagen v. Coca Cola Bottling Co., 804 So. 2d 1234 (Fla. 2001); Gracey v. Eaker, 
837 So. 2d 348 (Fla. 2002); Florida Dept. of Corrections v. Abril, 969 So. 2d 201 (Fla. 
2007); Rowell v. Holt, 850 So. 2d 474 (Fla. 2003); Kush v. Lloyd, 616 So. 2d 415 (Fla. 
1992); Tanner v. Hartog, 696 So. 2d 705 (Fla. 1997), and Brady v. SCI Funeral Services 
of Florida, Inc., 948 So. 2d 976, 978 (Fla. 1st DCA 2007). 
4. There is no requirement that a party have a legal relationship with the injured or 
deceased person in order to bring a claim for negligent infliction of emotional 
distress. Watters v. Walgreen Co., 967 So. 2d 930 (Fla. 1st DCA 2007). Whether a 
particular relationship qualifies as a “close personal relationship” will depend on the 
facts of the particular case, and “is typically a question of fact.” Id. at 932 (citing Zell v. 
Meek, 665 So. 2d 1048 (Fla. 1995)). 

 
420.7 BURDEN OF PROOF ON CLAIM 

 
If the greater weight of the evidence does not support (claimant’s) claim, your 
verdict should be for (defendant). 
 
However, if the greater weight of the evidence supports (claimant’s) claim, [then 
your verdict should be for (claimant)and against (defendant)] [then you shall 
consider the defense raised by (defendant)]. 
 
[If the greater weight of the evidence supports the defense, your verdict should 
be for (defendant). However, if the greater weight of the evidence does not support 
the defense, your verdict should be for (claimant) and against(defendant).] 
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7.	 Stephenson v. School Bd. of Polk County, 467 So.2d 
1112 (Fla. 2nd DCA 1985); 

8.	 Willis v. Dade Co. School Bd., 411 So.2d 245 (Fla 3rd 

DCA 1982); 
9.	 Slonin v. City of West Palm; 896 So.2d 882 (Fla. 4th 

DCA 2005); 
10.	 Herndon v. Shands, 23 So.3d 802 (Fla 1st DCA 

2009); 
11.	 Magill v. Bartlett Towing, 35 So.3d 1017 (Fla. 5th 

DCA 2010); 
12.	 Southeast Unloading v. Lucas, 64 So.3d 705 (Fla. 5th 

DCA 2011); 
13.	 City of Boynton Beach v. Weiss, 120 So.3d 606 (Fla. 

4th DCA 2013); 
14.	 Duval Co. School Board v. Buchanan, 131 So.3d 821 

(Fla. 1st DCA 2014); and, 
15.	 Brown v. Seebach, 763 F. Supp. 574 (S.D. Fla.. 

1991). 

III.	 Negligent Infliction of Emotional Distress 

This is an interesting cause of action which has generated a disproportionate amount of case law 
from both the Florida Supreme Court and the District Courts of Appeal, especially since the factual 
scenarios resulting in this type of action occur infrequently. Before embarking on a Negligent 
Infliction of Emotional Distress claim (hereinafter referred to as ANIED@), I strongly suggest that 
you read Julie Littky-Rubin=s article, So I Finally Understand the AImpact Rule@ But Why Does it 
Still Exist? published in the April, 2008 Florida Bar Journal. This article details the history of the 
Impact Rule and gives an excellent analysis of a number of recent cases. 

The various appellate decisions that have dealt with the Impact Rule and the claim of NIED run 
across the board in terms of being inconsistent, sometimes nonsensical and oftentimes completely 
unfair. Nonetheless, there are two broad categories of factual scenarios where NIED claims are 
viable: 1) Where there has been an Aimpact@ of some sort during the commission of the negligent 
act; and, 2) If there has been no impact to the Plaintiff, the resulting emotional injury has 
manifested itself into some kind of discernable, physical injury. 

The Florida Supreme Court=s latest discussion of the Impact Rule was in Willis v. Gami Golden 
Glades, LLC, 967 So.2d 846 (Fla. 2007). In Willis, during an armed robbery a criminal put a gun 
to the head of the plaintiff as well as placed his hands on her exposed body after ordering her to lift 
her clothing. In reversing the trial and appellate courts which had barred the plaintiff=s claim 
because of the Impact Rule, the Florida Supreme Court held that when an impact or touching has 
occurred, the Impact Rule has no application. In essence, the law is such that so long as there is an 
impact, even the slightest impact, the Impact Rule is not applicable and the victim can recover for 
his/her emotional injuries without ever having to show a physical manifestation of the injury. 

More recently, the Supreme Court=s decision in Willis was carried a step further by the First 
District in Futch v. Wal-Mart Stores, Inc., 988 So.2d 687 (Fla. 1st DCA 2008). In Futch, the 
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plaintiff was abducted at gunpoint by two assailants and was forced to ride around for several 
hours in a pickup truck seated between the two assailants. The only Aimpact@ was when one of the 
assailants climbed over her to get in the pickup truck and the normal touching that would occur 
when three people ride together in the front seat of a pickup. The Court held that this limited 
contact was sufficient to allow the Plaintiff to make a claim for her emotional distress. 

If during the incident giving rise to your case your client did not have any impact, you can still 
recover for your client=s emotional trauma if the emotional trauma was so severe that it results in 
your client experiencing discernable, demonstrable physical impairments. The seminal cases on 
this issue are Champion v. Gray, 478 So.2d 17 (Fla. 1985) and Zell v. Meek, 665 So.2d 1084 (Fla. 
1995). 

In Champion, a young woman was killed in a car crash. Immediately after the crash the 
decedent=s mother happened upon the scene and, after seeing her daughter=s body, was so 
overcome with shock and grief that she dropped dead. The woman=s husband brought a claim for 
his wife=s death. In permitting the claim, the Supreme Court held that no direct physical contact is 
needed in a situation where death or a significant discernable physical injury is caused by 
psychological trauma resulting from a negligent injury imposed upon a close family member 
within the sensory perception of a physically injured person. In his concurring opinion, Justice 
Alderman made the following statement which should be remembered in pursuing any NIED 
claim: 

The outer limits of this cause of action will be established by the courts of this state 
in the traditional manner of the common law on a case-by-case basis. Space, time, 
distance, the nature of the injuries sustained, and the relationship of the plaintiff to 
the victim of the accident must all be considered. We have listed several 
relationships which may qualify. These, however, are not exclusive; other 
relationships may qualify. Each one will be closely scrutinized on a case-by-case 
basis. The closer the tie in relationship or emotional attachment, the greater the 
claim for consideration will be. The requirement that the physically injured 
person be directly involved in the event causing the original injury must also be 
scrutinized on a case-by-case basis. Proximity to the accident in time and space 
does not necessarily mean only direct and immediate sight or hearing at the scene 
of the accident. Rather, there may be recovery in instances where there is a direct 
perception of some of the events making up the entire accident, including the 
immediate aftermath of the accident. 

Id. at 21-22. 

Justice Alderman=s concurring language was adopted by the full court in Zell. In Zell, the 
daughter of a man who died in an explosion began manifesting physical symptoms of her 
emotional distress approximately nine months after the event occurred. In affirming the District 
Court, the Supreme Court held that temporal proximity of the manifestation of the physical injuries 
is generally a question that must be considered by the fact finder in determining whether a person 
has sustained a physical injury as a result of the psychic trauma. 

In both Zell and Champion the Supreme Court did not specifically set forth the discernable 
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physical injuries resulting from an emotional trauma that one must have in order to pursue a claim 
for NIED. However, as guidance, one can look to the physical injuries the plaintiff suffered in 
Zell which included an upset stomach, pain in her rib cage and chest area, an esophageal blockage 
and hip and elbow joint pains. 

The category of those who can bring a claim for NIED was broadened significantly in Watters v. 
Walgreen Co., 967 So.2d 930 (Fla. 1st DCA 2007). There, the 1st District held that non-adopted 
step-children who were severely traumatized by finding their step-father after he had died from an 
accidental overdose could bring a claim for NIED. Relying on the Acase-by-case@ analysis from 
Justice Alderman=s concurrence in Champion and later adopted by the full court in Zell, the 1st 

District specifically rejected the Defendant=s contention that a party must have a legal relationship 
with the injured or deceased person in order to bring a NIED claim. 

A recent opinion from the First District, Elliott v. Elliott, 58 So.3d 878 (Fla 1st DCA 2011) is 
important to review when considering this type of claim. The court in Elliott seems to ignore the 
Supreme Court’s language from Zell in holding that suffering from ailments like headaches, 
diabetes, insomnia, stress, anxiety, loss of appetite, hair loss and bowel trouble are the type of 
discernable physical injuries that get around the requirements of the impact rule. Moreover, the 
court in Elliott suggests that you must have direct medical evidence linking the physical symptoms 
and a very temporal relationship to the event giving rise to the action. 

Finally, in the following cases the Florida Supreme Court has held that parties may bring 
emotional distress claims without either an impact or any physical manifestation of a 
psychological injury: Hagen v. Coca Cola Bottling Co., 804 So.2d 1234 (Fla. 2001)(ingesting 
contaminated food or drink); Gracey v. Eaker, 837 So.2d 348 (Fla. 2002)(a psychotherapist 
breaches the statutory duty of confidentiality and privacy); Florida Dept. of Corrections v. Abril, 
969 So.2d 201 (Fla. 2007)(an entity shows the results of a person=s HIV test in violation of Florida 
Statutes); Rowell v. Holt, 850 So.2d 474 (Fla. 2003)(the impact rule is not applicable to intentional 
torts resulting in predominately emotional damages including intentional infliction of emotional 
distress, defamation or invasion of privacy); Kush v. Lloyd, 616 So.2d 415 (Fla. 1992) and Tanner 
v. Hartog, 696 So.2d 705 (Fla. 1997)(free standing torts such as wrongful birth or negligent still 
birth). 

IV. Vulnerable Adult - Chapter 415.1111 

' 415.1111, Florida Statutes provides: 

A vulnerable adult who has been abused, neglected, or exploited as specified in this 
chapter has a cause of action against any perpetrator and may recover actual and 
punitive damages for such abuse, neglect, or exploitation. The action may be 
brought by the vulnerable adult, or that person's guardian, by a person or 
organization acting on behalf of the vulnerable adult with the consent of that person 
or that person's guardian, or by the personal representative of the estate of a 
deceased victim without regard to whether the cause of death resulted from the 
abuse, neglect, or exploitation. The action may be brought in any court of 
competent jurisdiction to enforce such action and to recover actual and punitive 
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IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR 
NASSAU COUNTY, FLORIDA 

CASE NO.: 14-CA-375 
DIVISION: CV-A 
JUDGE: The Hon. Adrian G. Soud 

TREVIS WALLACE and MONA 
WALLACE, 

Plaintiffs, 
vs. 

MAZIE ELLEN TODD, 

Defendant. 

JURY INSTRUCTIONS 

Members of the jury, you have now heard and received all of the evidence in 

this case. I am now going to tell you about the rules of law that you must use in 

reaching your verdict.  You will recall at the beginning of the case I told you that 

if, at the end of the case I decided that different law applies, I would tell you so. 

These instructions are slightly different from what I gave you at the beginning and 

it is these rules of law that you must now follow.  When I finish telling you about 

the rules of law, the attorneys will present their final arguments and you will then 

retire to decide your verdict. 
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The claims and defenses in this case are as follows.  Plaintiffs Trevis and 

Mona Wallace claim that Defendant Mazie Todd was negligent in the operation of 

her automobile by failing to yield the right-of-way.  Plaintiff Mona Wallace also 

claims negligent infliction of emotional distress damages as a result of her 

firsthand knowledge of what happened to her son, Trevis Wallace, in and after the 

crash. Defendant denies all claims and also claims that Trevis Wallace was 

himself negligent in the operation of his motorcycle which caused his own harm. 

The parties must prove their claims by the greater weight of the evidence.  I 

will now define some of the terms you will use in deciding this case. 
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    “Greater weight of the evidence” means the more persuasive and convincing
 

force and effect of the entire evidence in the case. 
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Negligence is the failure to use reasonable care, which is the care that a 


reasonably careful person would use under like circumstances.  Negligence is 

doing something that a reasonably careful person would not do under like 

circumstances or failing to do something that a reasonably careful person would do 

under like circumstances. 
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To establish a claim for negligent infliction of emotional distress: (1) the
 

plaintiff must suffer a physical injury; (2) the plaintiff’s physical injury must be 

caused by the psychological trauma; (3) the plaintiff must be involved in some way 

in the event causing the negligent injury to another; and (4) the plaintiff must have 

a close personal relationship to the directly injured person. 
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Section 316.089(1), Florida Statutes, provides that: “Whenever any roadway 


has been divided into two or more clearly marked lanes for traffic, a vehicle shall 

be driven as nearly as practicable entirely within a single lane and shall not be 

moved from such lane until the driver has first ascertained that such movement can 

be made with safety.” 

Section 316.122, Florida Statutes, provides that: “The driver of a vehicle 

intending to turn to the left within an intersection or into an alley, private road, or 

driveway shall yield the right-of-way to any vehicle approaching from the opposite 

direction, or vehicles lawfully passing on the left of the turning vehicle, which is 

within the intersection or so close thereto as to constitute an immediate hazard.” 

Section 316.1925(1), Florida Statutes, provides that: “Any person operating 

a vehicle upon the streets or highways within the state shall drive the same in a 

careful and prudent manner, having regard for the width, grade, curves, corners, 

traffic, and all other attendant circumstances, so as not to endanger the life, limb, 

or property of any person. Failure to drive in such manner shall constitute careless 

driving and a violation of this section.” 

Violation of any of these laws is evidence of negligence.  It is not, however, 

conclusive evidence of negligence. If you find that Mazie Todd violated one or 

more of these laws you may consider that fact, together, with the other facts and 

circumstances, in deciding whether she was negligent. 
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Section 316.183(1), Florida Statutes, provides that: “No person shall drive a 

vehicle on a highway at a speed greater than is reasonable and prudent under the 

conditions and having regard to the actual and potential hazards then existing. In 

every event, speed shall be controlled as may be necessary to avoid colliding with 

any person, vehicle, or other conveyance or object on or entering the highway in 

compliance with legal requirements and the duty of all persons to use due care.” 

Violation of this law is evidence of negligence.  It is not, however, 

conclusive evidence of negligence. If you find that Trevis Wallace violated this 

law you may consider that fact, together, with the other facts and circumstances, in 

deciding whether he was negligent. 
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Negligence is a legal cause of loss, injury, or damage if it directly and in
 

natural and continuous sequence produces or contributes substantially to producing 

such loss, injury, or damage, so that it can reasonably be said that, but for 

negligence, the loss, injury, or damage would not have occurred. 

In order to be regarded as a legal cause of loss, injury, or damage negligence 

need not be the only cause. Negligence may be a legal cause of the loss, injury, or 

damage even though it operates in combination with the act of another, some 

natural cause, or some other cause if the negligence contributes substantially to 

producing such loss, injury, or damage. 
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Negligent conduct may also be a legal cause of severe emotional distress even
 

though it operates in combination with some other cause occurring after the 

negligent conduct occurs if such other cause was itself reasonably foreseeable and 

the negligent conduct contributes substantially to producing such emotional 

distress; or the resulting emotional distress was a reasonably foreseeable 

consequence of the negligent conduct and the negligence contributes substantially 

to producing it. 
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The issues you must decide on Trevis Wallace’s claim against Mazie Todd
 

are whether Mazie Todd negligently turned into Trevis Wallace’s right-of-way, 

and, if so, whether that negligence was a legal cause of the loss, injury, or damage 

to Trevis Wallace. 

The issues you must decide on Mona Wallace’s claim against Mazie Todd 

are whether Mazie Todd’s negligence in causing the crash was a legal cause of the 

emotional distress suffered by Mona Wallace as a result of what she saw at the 

scene and experienced in the months after the crash. 
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If the greater weight of the evidence does not support one or more of Trevis 


and Mona Wallace’s claims, then your verdict should be for the Defendant on that 

claim. 

However, if the greater weight of the evidence supports one or more of 

Trevis and Mona Wallace’s claims, then your verdict should be for Trevis and 

Mona Wallace and against Mazie Todd on those claims. 
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If, however, the greater weight of the evidence supports one or more of 

Trevis and Mona Wallace’s claims, then you shall consider the defense raised by 

Defendant Mazie Todd.  On the defense, the issue for you to decide is whether 

Trevis Wallace was himself negligent in the operation of his motorcycle and, if so, 

whether that negligence was a contributing legal cause of injury or damage to 

Trevis Wallace. 
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If the greater weight of the evidence does not support Mazie Todd’s defense 


and the greater weight of the evidence does support Trevis and Mona Wallace’s 

claim, then your verdict should be for the Plaintiffs in the total amount of their 

damages. 

If, however, the greater weight of the evidence shows that both Trevis 

Wallace and Defendant Mazie Todd were negligent and that such negligence 

contributed as a legal cause of loss, injury, or damage sustained by Trevis Wallace, 

you should decide and write on the verdict form what percentage of the total 

negligence of each party to this action was caused by each of them. 

Appendix C – 17
 

July 27, 2017 Standard Jury Instructions in Civil Cases 159 



 

 

    

 

    

   

  

  

   

If your verdict is for Defendant Mazie Todd, you will not consider the 


matter of damages. But if the greater weight of the evidence supports Trevis and 

Mona Wallace’s claim, you should determine and write on the verdict form, in 

dollars, the total amount of loss injury or damage which the greater weight of the 

evidence shows will fairly and adequately compensate the Plaintiffs for their loss 

injury or damage, including any damages that Trevis Wallace is reasonably certain 

to incur or experience in the future.  You shall consider the following elements: 

Any bodily injury sustained by Trevis Wallace and any resulting pain and 

suffering disability or physical impairment, disfigurement, mental anguish, 

inconvenience, or loss of capacity for the enjoyment of life experienced in the past 

or to be experienced in the future. There is no exact standard for measuring such 

damage.  The amount should be fair and just in the light of the evidence. 

The reasonable value or expense of hospitalization and medical care and 

treatment necessarily or reasonably obtained by Trevis Wallace in the past or to be 

so obtained in the future. 

Any mental anguish sustained by Mona Wallace and any resulting bodily 

injury, suffering or loss of capacity for the enjoyment of life experienced in the 

past.  There is no exact standard for measuring such damage.  The amount should 

be fair and just in the light of the evidence. 
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The reasonable value or expense of hospitalization and medical and 

psychological care and treatment necessarily or reasonably obtained by Mona 

Wallace in the past. 
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If you find that Mazie Todd caused a mental injury, and that the injury 

resulted in an aggravation of an existing mental defect or activation of a latent 

mental defect, you should attempt to decide what portion of Mona Wallace’s 

condition resulted from the aggravation or activation. If you can make that 

determination, then you should award only those damages resulting from the 

aggravation or activation. However, if you cannot make that determination, or if it 

cannot be said that the condition would have existed apart from the injury, then 

you should award damages for the entire condition suffered by Mona Wallace. 
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You have heard evidence that Trevis Wallace has been permanently injured, 

and accordingly you may consider his life expectancy.  The mortality tables 

received in evidence may be considered in determining how long Trevis Wallace 

may be expected to live.  Mortality tables are not binding on you but may be 

considered together with other evidence in the case bearing on Trevis Wallace’s 

health, age and physical condition, before and after the injury, in determining the 

probable length of his life. 
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You should not reduce the amount of compensation to which Trevis and/or 


Mona Wallace are otherwise entitled on account of any medical insurance or other 

benefits, which the evidence shows they may have received from their insurance 

company or some other source. The Court will reduce as necessary the amount of 

compensation to which Trevis and/or Mona Wallace are entitled on account of any 

such payments. 

Appendix C – 22
 

July 27, 2017 Standard Jury Instructions in Civil Cases 164 



  

 

  

      

  

 

 

     

In deciding this case, it is your duty as jurors to decide the issues, and only 


those issues, that I submit for your determination and to answer certain questions I 

ask you to answer on a special form, called a Verdict Form. You must come to an 

agreement about your verdict. Your agreed-upon answers to my questions are 

called your Jury Verdict. 

The evidence in this case consist of the sworn testimony of the witnesses, all 

exhibits received in evidence and all facts that were admitted or agreed to by the 

parties, and any fact which the Court has taken judicial notice. 

In reaching your verdict, you must think about and weigh the testimony and 

any documents, photographs, or other materials that has been reviewed in 

evidence. You may also consider any facts that were admitted or agreed to by the 

lawyers. Your job is to determine what the facts are. You may use reason and 

common sense to reach conclusions. You may draw reasonable inferences from 

the evidence. But you should not guess about things that were not covered here. 

And, you must always apply the law as I have explained to you. 
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Let me speak briefly about witnesses. In evaluating the believability of any
 

witness and the weight you will give the testimony of any witness, you may 

properly consider the demeanor of the witness while testifying; the frankness or 

lack of frankness of the witness; the intelligence of the witness; any interest a 

witness may have in the outcome of the case; the means and opportunity the 

witness had to know the facts about which the witness testified; the ability of the 

witness to remember the matters about which the witness testified; and the 

reasonableness of the testimony of the witness, considered in the light of all the 

evidence in the case and in the light of your own experience and common sense. 

You have heard opinion testimony on certain technical subjects from 

persons referred to as expert witnesses. 

You may accept such opinion testimony, reject it, or give it the weight you 

think it deserves, considering the knowledge, skill, experience, training or 

education of the witness, the reasons given by the witness for the opinion 

expressed, and all the other evidence in the case. 
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It is entirely proper for a lawyer to talk to a witness about what testimony the 


witness would give if called to the courtroom.  The witness should not be 

discredited by talking to a lawyer about his or her testimony. 

Appendix C – 25
 

July 27, 2017 Standard Jury Instructions in Civil Cases 167 



  

 

 

 

 

   

In your deliberations, you will consider and decide two distinct claims: (1) 

Plaintiff Trevis Wallace’s claim for negligent operation of a motor vehicle, and (2) 

Plaintiff Mona Wallace’s claim for negligent infliction of emotional distress. 

Although these claims have been tried together, each is separate from the 

other, and each party is entitled to have you separately consider each claim as it 

affects that party. Therefore, in your deliberations, you should consider the 

evidence as it relates to each claim separately, as you would had each claim been 

tried before you separately. 
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   That is the law you must follow in deciding this case. The attorneys for the 

parties will now present their final argument.  When they are through, I will have a 

few final instructions about your deliberations. 
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INSTRUCTIONS AFTER CLOSING ARGUMENTS
 

Members of the jury, you have now heard all of the evidence, my
 

instructions on the law that you must apply in reaching your verdict and the closing 

arguments of the attorneys. You will shortly retire to the jury room to decide this 

case. Before you do so, I have a few last instructions for you. 

During deliberations, jurors must communicate about the case only with one 

another and only when all jurors are present in the jury room.  You will have in the 

jury room all of the evidence that was received during the trial.  In reaching your 

decision, do not do any research on your own or as a group. Do not use 

dictionaries, the internet, or other reference materials. Do not investigate the case 

or conduct any experiments. Do not visit or view the scene of any event involved 

in this case. If you happen to pass by the scene, do not stop or investigate. All 

jurors must see or hear the same evidence at the same time. Do not read, listen to 

or watch any news accounts of this trial. 

You are not to communicate with any person outside the jury about this 

case. Until you have reached a verdict, you must not talk about this case in person 

or through the telephone, writing, or electronic communication, such as a blog, 

twitter, e-mail, text message, or any other means. Do not contact anyone to assist 

you, such as a family accountant, doctor, or lawyer. These communications rules 

apply until I discharge you at the end of the case. 
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If you become aware of any violation of these instructions or any other 

instruction I have given in this case, you must tell me by giving a note to the 

bailiff. 

Any notes you have taken during the trial may be taken to the jury room for 

use during your discussions. Your notes are simply an aid to your own memory, 

and neither your notes nor those of any other juror are binding or conclusive. Your 

notes are not a substitute for your own memory or that of other jurors. Instead, 

your verdict must result from the collective memory and judgment of all jurors 

based on the evidence and testimony presented during the trial. 

At the conclusion of the trial, the bailiff will collect all of your notes and 

immediately destroy them. No one will ever read your notes. 

In reaching your verdict, do not let bias, sympathy, prejudice, public 

opinion, or any other sentiment for or against any party influence your decision. 

Your verdict must be based on the evidence that has been received in the law on 

which I have instructed you. 

Reaching a verdict is exclusively your job. I cannot participate in that 

decision in any way, and you should not guess what I think your verdict should be 

from something I may have said or done. You should not think that I prefer one 

verdict over another. Therefore, in reaching your verdict, you should not consider 

anything that I have said or done, except for my specific instructions to you. 
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Pay careful attention to all the instructions that I have given you for that is
 

the law that you must follow. You will have a copy of my instructions with you 

when you go to the jury room to deliberate. All the instructions are important, and 

you must consider them all together. There are no other laws that apply to this 

case, and even if you do not agree with these laws, you must use them in reaching 

your decisions in this case. 

When you go to the jury room, the first thing you should do is choose a 

presiding juror to act as foreperson during your deliberations. The foreperson 

should see to it that your discussions are orderly and that everyone has a fair 

chance to be heard. 

It is your duty to talk with one another in the jury room and to consider the 

views of all the jurors. Each of you must decide the case for yourself, but only 

after you have considered the evidence with the other members of the jury. Feel 

free to change your mind if you are convinced that your position should be 

different. You should all try to agree. But do not give up your honest beliefs just 

because the others think differently.  Keep an open mind so that you and your 

fellow jurors can easily share ideas about the case. 

I will give you a verdict form with questions you must answer. I have 

already instructed you on the law that you are to use in answering these questions. 

You must follow my instructions and the form carefully. You must consider each 
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question separately. Please answer the questions in the order they appear. After
 

you have answered a question, the form tells you what to do next. I will now read 

the form to you: 

Your verdict must be unanimous, that is, your verdict must be agreed to by 

each of you. When you have agreed to your verdict, your foreperson must write 

the date and sign at the bottom and return the verdict to the bailiff. 

If any of you need to communicate with me for any reason, write me a note 

and give it to the bailiff. In your note, do not disclose any vote or split or the 

reason for the communication. 

You may now retire to decide your verdict. 
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IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR NASSAU 
COUNTY, FLORIDA 

CASE NO.: 14-CA-375 
DIVISION: CV-A 
JUDGE: The Honorable Adrian G. Soud 

TREVIS WALLACE and MONA 
WALLACE, 

Plaintiffs, 
vs. 

MAZIE ELLEN TODD, 

Defendant. 

VERDICT 

We, the jury, return the following verdict: 

1. Was there negligence on the part of Defendant Mazie Todd which was a legal 
cause of loss, injury, or damage to Plaintiff Trevis Wallace? 

YES______ NO______ 

2. Was there negligence on the part of Defendant Mazie Todd which was a legal 
cause of loss, injury, or damage to Plaintiff Mona Wallace? 

YES______ NO______ 

If your answers to both questions 1 and 2 are NO, your verdict is for the 
Defendant, and you should not proceed further, except to date and sign this 
verdict form and return it to the courtroom.  If your answer to either or both 
questions is YES, please answer the remaining questions.  

3. Was there negligence in the part of Plaintiff Trevis Wallace which was a legal 
cause of his own loss, injury, or damage? 

YES______ NO______ 

If your answer to 3 is YES, answer 4.  If your answer to 3 is NO, skip 4.  

Appendix C – 32 

July 27, 2017 Standard Jury Instructions in Civil Cases 174 



   

 

 

   

 

4. State the percentage of negligence which was a legal cause of damage to Plaintiff 
Trevis Wallace that you charge to: 

Mazie Todd __________% 

Trevis Wallace __________% 
Total must be 100% 

In determining the amount of any damages, do not make any reduction because of the 
negligence, if any, of Plaintiff Trevis Wallace. If you find Mr. Wallace negligent in any degree, 
the Court, in entering judgment, will reduce his total amount of damages (100%) by the 
percentage of negligence that you find was caused by Trevis Wallace. 

Trevis Wallace’s Damages 

5. What is the amount of any damages sustained by Trevis Wallace for medical 
expenses incurred in the past, and medical expenses to be incurred in the future: 

a. in the past? $_____________________________ 

b. to be sustained in future years? $_____________________________ 

6. What is the total amount of Trevis Wallace’s damages for pain and suffering, 
disability, physical impairment, disfigurement, mental anguish, inconvenience, aggravation of a 
disease or physical defect, and loss of capacity for the enjoyment of life sustained in the past and 
to be sustained in the future? 

a. in the past? $_____________________________ 

b. in the future? $_____________________________ 
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Mona Wallace’s Damages 

7. What is the total amount of Mona Wallace’s damages for pain and suffering, 
mental anguish, inconvenience, aggravation of a disease or physical defect, and loss of capacity 
for the enjoyment of life sustained: 

in the past? $_____________________________ 

8. What is the amount of any damages sustained by Mona Wallace for medical and 
psychological care and treatment incurred: 

in the past? $_____________________________ 

SO SAY WE ALL this ________ day of September, 2017. 

FOREPERSON 
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DEFENDANT PEOPLEASE’S SPECIAL JURY INSTRUCTION NO.___
 

ISSUES ON MAIN CLAIM
 

The parties must prove all claims by the greater weight of the evidence.  The 
next issue you must decide on Eliezer Soto Maldonado, Sr., as next friend of 
Anadeliz Maldonado’s claim against Theorphilus Clark is whether she suffered 
emotional distress caused by her perceiving the deaths of Deborah E. Maldonado 
and Eliezer Soto Maldonado, Jr.  Defendant denies this claim. 

To establish this claim, Eliezer Soto Maldonado, Sr., as next friend of 
Anadeliz Maldonado, must prove the following: 

1. Anadeliz Maldonado suffered a physical impact from an external force. 
Impact is defined as an outside force or substance that touches or enters into her 
body; and 

a. Theorphilus Clark negligently caused the deaths of Deborah E. 
Maldonado and Eliezer Soto Maldonado, Jr.; and 

b. Theorphilus Clark’s negligence was a legal cause of emotional 
distress to Anadeliz Maldonado; or 

2. Anadeliz Maldonado did not suffer an impact, but: 

a. Theorphilus Clark negligently caused the deaths of Deborah E. 
Maldonado and Eliezer Soto Maldonado, Jr.; and 

b. Theorphilus Clark’s negligence was a legal cause of emotional 
distress to Anadeliz Maldonado; and 

c. Anadeliz Maldonado suffered emotional distress that caused a 
significant objectively detectable physical injury within a short time of the event; 
and 

d. Anadeliz Maldonado was involved in some way in the event by 
seeing, hearing, or arriving on the scene as the event occurred; and 

e. Anadeliz Maldonado had a close personal relationship to Deborah E. 
Maldonado and Eliezer Soto Maldonado, Jr. 
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If the greater weight of the evidence does not support Anadeliz Maldonado’s 
claim for negligent infliction of emotional distress, then your verdict should be for 
defendants on that claim.  However, if the greater weight of the evidence supports 
Anadeliz Maldonado’s claim for negligent infliction of emotional distress, then 
your verdict should be for Anadeliz Maldonado on that claim. 

Authority: Fla. Std. Instr. 401.18; Willis v. Gami Golden Glades, LLC, 967 So. 2d 
846 (Fla. 2007); Zell v. Meek, 665 So. 2d 1048 (Fla. 1995). 

__________ Given 

__________ Given as Amended 

__________ Denied 

__________ Withdrawn 
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DEFENDANT PEOPLEASE’S SPECIAL JURY INSTRUCTION NO.___
 

ISSUES ON MAIN CLAIM
 

The parties must prove all claims by the greater weight of the evidence. The 
next issue you must decide on Eliezer Soto Maldonado, Sr.’s claim against 
Theorphilus Clark is whether he suffered emotional distress caused by his 
perceiving the deaths of Deborah E. Maldonado and Eliezer Soto Maldonado, Jr. 
Defendant denies this claim. 

To establish this claim, Eliezer Soto Maldonado, Sr. must prove the 
following: 

1. Eliezer Soto Maldonado, Sr. suffered a physical impact from an external 
force.  Impact is defined as an outside force or substance that touches or enters into 
his body; and 

a. Theorphilus Clark negligently caused the deaths of Deborah E. 
Maldonado and Eliezer Soto Maldonado, Jr.; and 

b. Theorphilus Clark’s negligence was a legal cause of emotional 
distress to Eliezer Soto Maldonado, Sr.; or 

2. Eliezer Soto Maldonado Sr. did not suffer an impact, but: 

a. Theorphilus Clark negligently caused the deaths of Deborah E. 
Maldonado and Eliezer Soto Maldonado, Jr.; and 

b. Theorphilus Clark’s negligence was a legal cause of emotional 
distress to Eliezer Soto Maldonado, Sr.; and 

c. Eliezer Soto Maldonado, Sr. suffered emotional distress that caused a 
significant objectively detectable physical injury within a short time of the event; 
and 

d. Eliezer Soto Maldonado, Sr. was involved in some way in the event 
by seeing, hearing, or arriving on the scene as the event occurred; and 

e. Eliezer Soto Maldonado, Sr. had a close personal relationship to 
Deborah E. Maldonado and Eliezer Soto Maldonado, Jr. 
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If the greater weight of the evidence does not support Eliezer Soto 
Maldonado, Sr.’s claim for negligent infliction of emotional distress, then your 
verdict should be for defendants on that claim.  However, if the greater weight of 
the evidence supports Eliezer Soto Maldonado, Sr.’s claim for negligent infliction 
of emotional distress, then your verdict should be for Eliezer Soto Maldonado, Sr. 
on that claim. 

Authority: Fla. Std. Instr. 401.18; Willis v. Gami Golden Glades, LLC, 967 So. 2d 
846 (Fla. 2007); Zell v. Meek, 665 So. 2d 1048 (Fla. 1995). 

__________ Given 

__________ Given as Amended 

__________ Denied 

__________ Withdrawn 
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VERDICT 

We, the Jury, return the following verdict: 


[….Negligence, comparative fault, wrongful death damages…] 


NEGLIGENT INFLICTION OF
 
EMOTIONAL DISTRESS CLAIMS
 

DAMAGES FOR ELIEZER SOTO MALDONADO, SR., INDIVIDUALLY 

13. Did Eliezer Soto Maldonado, Sr. suffer a physical impact from an 

external force during the second collision? 

YES ______ NO ______ 

If you answered Question 13, “Yes,” please proceed to Question 15.  If you 
answered Question 13, “No,” please proceed to Question 14. 

14. Did Eliezer Soto Maldonado, Sr. suffer mental distress which caused a 

significant objectively detectable physical injury within a short period of time? 

YES ______ NO ______ 

If you answered Question 14, “Yes,” please proceed to Question 15.  If you 

answered Question 14, “No,” please proceed to Question 16. 

15. What is the total amount of damages incurred by Eliezer Soto 

Maldonado, Sr. for negligent infliction of emotional distress? 

Medical expenses in the past	 $__________ 
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Medical expenses in the future $__________ 


Mental pain and suffering $__________ 

DAMAGES FOR ANADELIZ MALDONADO 

16. Did Anadeliz Maldonado suffer a physical impact from an external 

force during the second collision? 

YES ______ NO ______ 

If you answered Question 16, “Yes,” please proceed to Question 18.  If you 
answered Question 16, “No,” please proceed to Question 17. 

17. Did Anadeliz Maldonado suffer mental distress which caused a 

significant objectively detectable physical injury within a short period of time? 

YES ______ NO ______ 

If you answered Question 16, “Yes,” please proceed to Question 18.  If you 
answered Question 17, “No,” you should not proceed further except to sign and 
date this Verdict Form and return it to the courtroom. 

18. What is the total amount of damages incurred by Anadeliz Maldonado 

for negligent infliction of emotional distress? 

Medical expenses in the past $__________ 

Medical expenses in the future $__________ 

Mental pain and suffering $__________ 
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_____________________________ 

SO SAY WE ALL this _____ day of February, 2017. 


Foreperson 
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From: Tom Slater [mailto:tom@pajcic.com]
 
Sent: Friday, October 20, 2017 10:35 AM
 
To: Rebecca Mercier Vargas (rvargas@kwcvpa.com) <rvargas@kwcvpa.com>; Telfer, Heather 

<HTelfer@floridabar.org>; Green, Barbara <bg@caselawupdate.com>; Christine Welstead 

(christine.welstead@akerman.com) <christine.welstead@akerman.com>; Wagner, Alan
 
<AlanWagner@WagnerLaw.com>; Wiggins, Charles <ctw@beggslane.com>; 'Judge Robert M. Gross'
 
<GrossR@flcourts.org>; Klein, Robert <kleinr@kgplp.com>; Odom, Jason <jodom@gouldcooksey.com>;
 
Butchko, Beatrice <bbutchko@jud11.flcourts.org>; 'Laura Whitmore (lwhitmore@shb.com)' 

<lwhitmore@shb.com>
 
Cc: Sandy Reddish <sandy@pajcic.com>
 
Subject: RE: Negligent Infliction of Emotional Distress Jury Instruction Sub-Committee
 

All:
 

Yesterday after our conference call I went back and made some additional changes to the notes on use
 
to better explain the difference between the difference between NIED claims of bystanders and those 

who have claims based on an impact making it clear that those persons who incurred some sort of 

impact, albeit a minor impact, do not have to prove the all of the elements that a bystander must
 
prove. Additionally, all I clarified a couple of other points and corrected a typo. All of the new language 

is hi-lighted in yellow. After further discussion with both the subcommittee and the full committee we
 
may need add some additional language to further clarify the differences between bystander and
 
impact cases.
 

Regards,
 

Tom Slater
 

Notes on Use for 418.6
 

1. The elements of negligent infliction of emotional distress are found in Champion v. Gray, 478 So. 
2d 17 (Fla. 1985) and Zell v. Meek, 665 So. 2d 1048 (Fla. 1995). 

2. “[T]he prerequisites for recovery for negligent infliction of emotional distress differ depending 
on whether the plaintiff has or has not suffered a physical impact from an external force. If the plaintiff 
has suffered an impact, Florida courts permit recovery for emotional distress stemming from the 
incident during which the impact occurred, and not merely the impact itself. If, however, the plaintiff 
has not suffered an impact, the complained-of mental distress must be ‘manifested by physical injury,’ 
the plaintiff must be ‘involved’ in the incident by seeing, hearing, or arriving on the scene as the 
traumatizing event occurs, and the plaintiff must suffer the complained-of mental distress and 
accompanying physical impairment ‘within a short time’ of the incident.” Willis v. Gami Golden Glades, 
LLC, 967 So. 2d 846, 850 (Fla. 2007) (quoting Zell v. Meek, 665 So. 2d 1048, 1050 n.1 (Fla. 1995)). 

3. The element of a physical injury is also unnecessary for claims from ingesting contaminated food 
or drink, where a psychotherapist breaches the statutory duty of confidentiality and privacy, an entity 
discloses the results of a person’s HIV test in violation of Florida Statutes, intentional torts resulting 
predominantly in emotional damages, freestanding torts such as wrongful birth or negligent stillbirth, 
and any case where the tortfeasor’s negligence may be characterized as willful and wanton. See Hagen 
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v. Coca Cola Bottling Co., 804 So.2d 1234 (Fla. 2001); Gracey v. Eaker, 837 So.2d 348 (Fla. 2002); Florida 
Dept. of Corrections v. Abril, 969 So.2d. 201 (Fla. 2007); Rowell v. Holt, 850 So.2d 474 (Fla. 2003); Kush v. 
Lloyd, 616 So.2d 415 (Fla. 1992); Tanner v. Hartog, 696 So.2d 705 (Fla. 1997), and Brady v. SCI Funeral 
Services of Florida, Inc., 948 So. 2d 976, 978 (Fla. 1st DCA 2007). 

4. There is no requirement that a party have a legal relationship with the injured or deceased 
person in order to bring a claim for negligent infliction of emotional distress. Watters v. Walgreen Co., 
967 So. 2d 930 (Fla. 1st DCA 2007). Whether a particular relationship qualifies as a “close personal 
relationship” will depend on the facts of the particular case, and “is typically a question of fact.” Id. at 
932 (citing Zell v. Meek, 665 So. 2d 1048 (Fla. 1995)). 

From: Tom Slater 

Sent: Saturday, October 14, 2017 3:38 PM
 
To: Rebecca Mercier Vargas (rvargas@kwcvpa.com) <rvargas@kwcvpa.com>; Telfer, Heather 

(HTelfer@floridabar.org) <HTelfer@floridabar.org>; Barbara Green <bg@caselawupdate.com>; Christine 

Welstead (christine.welstead@akerman.com) <christine.welstead@akerman.com>; 'Wagner, Alan'
 
<AlanWagner@WagnerLaw.com>; 'Wiggins, Charles' <ctw@beggslane.com>; 'Judge Robert M. Gross'
 
<GrossR@flcourts.org>; Klein, Robert <kleinr@kgplp.com>; Odom, Jason <jodom@gouldcooksey.com>;
 
Butchko, Beatrice <bbutchko@jud11.flcourts.org>; Laura Whitmore (lwhitmore@shb.com) 

<lwhitmore@shb.com>
 
Cc: Tom Slater <tom@pajcic.com>; Sandy Reddish <sandy@pajcic.com>
 
Subject: Negligent Infliction of Emotional Distress Jury Instruction Sub-Committee
 

Dear Committee Members: 

I hope this finds you well. In anticipation of the full FSJI-Civil meeting on October 
26-27, I would like to have a conference call meeting of the NIED sub-committee 
on either Thursday, October 19th or Friday, October 20th. Please let me know as 
soon as possible as to what time(s) on these dates that you are available to phone 
in. Once the meeting is set I will send out the conference call number and access 
code. 

In the meantime, here is the first draft of the jury instructions for NIED. In 
drafting the instructions, I worked from the format of Section 410 which involves 
the tort of Intentional Infliction of Emotional Distress. When we meet next week, 
let’s be prepared to discuss these proposed instructions. As a refresher, I have 
attached part of a seminar paper I presented that discusses the tort of Negligent 
Infliction of Emotional Distress. 

I look forward to hearing from each of you soon as to your availability and to our 
phone conference next week. 
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All the best, 

Tom Slater 

418 NEGLIGENT INFLICTION OF EMOTOINAL DISTRESS 

418.1 Introduction 
418.2 Summary of Claims 
418.3 Greater Weight of the Evidence 
418.4 Legal Cause 
418.5 Issues on Claim 
418.6 Elements of Claim 
418.7 Burden of Proof on Claim 

Note on Use 

The tort of “negligent infliction of emotional distress” is recognized in Florida. 
Champion v. Gray, 478 So. 2d 17 (Fla. 1985); Zell v. Meek, 665 So. 2d 1048 (Fla. 
1995). The boundaries of this cause of action, the persons and who may recover 
and the relationships that form the basis of recovery will be established by the 
courts of this state on a case by case basis. Champion at 21-22. 

418.1 INTRODUCTION 

Members of the jury, you have now heard and received all of the evidence in this 
case. I am now going to tell you about the rules of law that you must use in 
reaching your verdict. [You will recall at the beginning of the case I told you that 
if, at the end of the case I decided that different law applies, I would tell you so. 
These instructions are (slightly) different from what I gave you at the beginning 
and it is these rules of law that you must now follow.] When I finish telling you 
about the rules of law, the attorneys will present their final arguments and you 
will then retire to decide your verdict. 

418.2 SUMMARY OF CLAIMS 
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The claims in this case are as follows. (Claimant) claims that (Defendant) was 
negligent in (describe alleged negligence) which inflicted emotional distress on 
(Claimant). 

(Defendant) denies that claim and that (describe any affirmative defenses). 

The parties must prove all claims (and defenses) by the greater weight of the 
evidence. I will now define some of the terms you will use in deciding the case. 

418.3 GREATER WEIGHT OF THE EVIDENCE 

“Greater weight of the evidence” means the more persuasive and convincing 
force and effect of the entire evidence in the case. 

418.4 LEGAL CAUSE 

a. Legal cause generally: 

Negligence is a legal cause of if [loss] [injury] [or] [damage] it directly and in 
natural and continuous sequence produces or contributes substantially to 
producing such [loss] [injury] [or] [damage], so that it can reasonably be said that, 
but for the conduct, the [loss] [injury] [or] [damage] would not have occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] negligence 
need not be the only cause. Negligence may be a legal cause of [loss] [injury] [or] 
[damage] even though it operates in combination with [the act of another] [some 
natural cause] [or] [some other cause] if the negligence contributes substantially 
to producing such [loss] [injury] [or] [damage]. 

c. Intervening cause: 

Do not use the bracketed first sentence if this instruction is preceded by the 
instruction on concurring cause:* 
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*[In order to be regarded as a legal cause of [loss] [injury] [or] [damage], 
negligence need not be its only cause.] Negligence may also be a legal cause of 
[loss] [injury] [or] [damage] even though it operates in combination with [the act 
of another] [some natural cause] [or] [some other cause] occurring after the 
negligence occurs if [such other cause was itself reasonably foreseeable and the 
negligence contributes substantially to producing such [loss] [injury] [or] 
[damage]] [or] [the resulting [loss] [injury] [or] [damage] was a reasonably 
foreseeable consequence of the negligence and the negligence contributes 
substantially to producing it]. 

418.5 ISSUES ON CLAIM 

The issues you must decide on (Claimant’s) claim against (Defendant) are: 
whether (Defendant) was negligent in (describe alleged negligence), and, if so, 
whether that negligence was a legal cause of the [loss] [injury] [or] [damage] to 
(Claimant). 

418.6 ELEMENTS OF CLAIM 

To establish a claim for negligent infliction of emotional distress, (Claimant) must 
prove that: 1) (Claimant) suffered a physical injury; 2) that the physical injury was 
caused by the psychological trauma; 3) that (Claimant) was involved in some way 
in the event causing the negligent injury to (name of injured/deceased); and 4) 
(Claimant) had a close personal relationship to (name of injured/deceased). 

Notes on Use for 418.6 

1. The elements of negligent infliction of emotional distress are found in 
Champion v. Gray, 478 So. 2d 17 (Fla. 1985) and Zell v. Meek, 665 So. 2d 
1048 (Fla. 1995). The element of a physical injury is unnecessary for claims 
from ingesting contaminated food or drink, where a psychotherapist 
breaches the statutory duty of confidentiality and privacy, an entity 
discloses the results of a person’s HIV test in violation of Florida Statutes, 
intentional torts resulting predominantly in emotional damages and 
freestanding torts such as wrongful birth or negligent stillbirth. See Hagen 
v. Coca Cola Bottling Co., 804 So.2d 1234 (Fla. 2001); Gracey v. Eaker, 837 
So.2d 348 (Fla. 2002); Florida Dept. of Corrections v. Abril, 969 So.2d. 201 
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(Fla. 2007); Rowell v. Holt, 850 So.2d 474 (Fla. 2003); Kush v. Lloyd, 616 
So.2d 415 (Fla. 1992) and Tanner v. Hartog, 696 So.2d 705 (Fla. 1997). 

2. There is no requirement that a party have a legal relationship with the 
injured or decease person in order to bring a claim for negligent infliction of 
emotional distress. Watters v. Walgreen Co., 967 So.2d 930 (Fla. 1st DCA 
2007); 

418.7 BURDEN OF PROOF ON CLAIM 

If the greater weight of the evidence does not support (Claimant’s) claim, your 
verdict should be for (Defendant). 

However, if the greater weight of the evidence supports (Claimant’s) claim, [then 
your verdict should be for (Claimant) and against (Defendant)] [then you shall 
consider the defense raised by (Defendant)]. 

[If the greater weight of the evidence supports the defense, your verdict should 
be for (Defendant). However, if the greater weight of the evidence does not 
support the defense, your verdict should be for (Claimant) and against 
(Defendant).] 
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From: Tom Slater [mailto:tom@pajcic.com]
 
Sent: Thursday, February 22, 2018 2:57 PM
 
To: Telfer, Heather <HTelfer@floridabar.org>
 
Cc: Tom Slater <tom@pajcic.com>
 
Subject: FW: Negligent Infliction of Emotional Distress Jury Instruction Sub-Committee
 

Heather-

Here’s the report to include in the packet materials for the meeting next 
week. 
It’s a cleaned up version of what I sent the sub-committee last weekend 
along with some additional language incorporating our meeting today and 
the changes made based on the meeting. 

TS 

All: 

As you know, we have our next meeting on March 1st in Jacksonville. At the last meeting we 
presented a comprehensive set of instructions on NIED. Attached are the minutes for the last 
FSJI meeting-the discussion on the proposed instructions begins at the bottom of page 31 and 
continues on to page 37. Below are the instructions with changes made based on the full 
committee’s comments. The new language and renumbering is in yellow. I did not hi-lite or 
redline where I made minor housekeeping deletions/corrections. 

In sum the areas of concern for the full committee in were as follows: 

1. Clarification that the NIED instructions should not be given in cases involving a physical 
impact. This is addressed with the addition to the Note on Use. 
2. Concern that the proposed language in 418.6 was confusing because it might be 
understood to suggest the claimant must have been involved in the event causing the 
injury. This is addressed by incorporating Betty’s suggestion to use a bracket for the user of the 
instruction to give a short description of the event. This is in the instruction which is now 
renumbered as 418.7. 
3. Temporal element. Some on the committee felt we had to have an instruction on 
physical manifestations developing “within a short time” of the event. I have gone back and 
carefully re-read the FSC decision in Zell v. Meek which is attached to this email. The court has 
a lengthy discussion of the “short time” requirement on pages 5-6 and was unable and 
unwilling to come up a hard and fast rule-I have hi-lited the pertinent language. Based on my 
re-read of Zell, my recommendation is that we leave the elements as is and not try to overly 
complicate matters by trying to come up with something that will not ever work based on the 
current case law. 
4. Reordering the elements for the cause of action in renumbered 418.7 (old 418.6). 
5. Housekeeping matters. 
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*Adding the definition of Negligence. This was done by adding a new section 418.4.
 
*Renumbering the remaining sections based on this addition.
 
*In what are the renumbered sections 418.6 and 418.7 (old 418.5 and 418.6), deleting the word
 
“the” to avoid suggesting there was a loss/injury/damage or psychological trauma, thus leaving
 
the decision in the hands of the jury.
 
*Correcting renumbered 418.5a (old 418.4a) by moving the word “if” to after the bracketed 

word “damage”.
 
*Correcting renumbered 418.7 (old 418.6) by eliminating where the word “that” is improperly
 
repeated twice.
 

The NIED subcommittee met on February 22, 2018 to discuss the changes and issues mentioned
 
above. It was the consensus of the committee that since the Supreme Court in Zell expressly
 
refused to adopt any hard and fast rules as it relates to the issue of trying to explain or define
 
“within a short period of time” that it would be unlikely that we could ever come up with 

something that is workable. Additionally, the subcommittee discussed modifying the Note on 

Use for the new 418..7 to include part of Justice Alderman’s concurrence from Champion v.
 
Gray that was quoted with approval in Zell to help judges and practitioners further understand
 
and explain the “involved in some way” element of claims for NIED. The addition is reflected as
 
the new number 2 in the Note on Use for 418.7. I renumbered the other paragraphs in this
 
Note on Use from the last draft.
 

418 NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS
 

418.1 Introduction 
418.2 Summary of Claims 
418.3 Greater Weight of the Evidence 
418.4 Negligence 
418.5 Legal Cause 
418.6 Issues on Claim 
418.7 Elements of Claim 
418.8 Burden of Proof on Claim 

Note on Use 

The tort of “negligent infliction of emotional distress” is recognized in Florida. Champion v. 
Gray, 478 So. 2d 17 (Fla. 1985); Zell v. Meek, 665 So. 2d 1048 (Fla. 1995). The boundaries of this 
cause of action, the persons and who may recover and the relationships that form the basis of 
recovery will be established by the courts of this state on a case by case basis. Champion at 21-
22. These instructions should not be given if the Plaintiff suffered an impact of any type. See 
generally, Willis v. Gami Golden Glades, LLC, 967 So. 2d 846, 850 (Fla. 2007). The jury 
instructions given would be governed by the principles for the type of tort involved and the 
resulting damages. 
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418.1 INTRODUCTION 

Members of the jury, you have now heard and received all of the evidence in this case. I am 
now going to tell you about the rules of law that you must use in reaching your verdict. [You 
will recall at the beginning of the case I told you that if, at the end of the case I decided that 
different law applies, I would tell you so. These instructions are (slightly) different from what I 
gave you at the beginning and it is these rules of law that you must now follow.] When I finish 
telling you about the rules of law, the attorneys will present their final arguments and you will 
then retire to decide your verdict. 

418.2 SUMMARY OF CLAIMS 

The claims in this case are as follows. (Claimant) claims that (Defendant) was negligent in 
(describe alleged negligence) which inflicted emotional distress on (Claimant). 

(Defendant) denies that claim and that (describe any affirmative defenses). 

The parties must prove all claims (and defenses) by the greater weight of the evidence. I will 
now define some of the terms you will use in deciding the case. 

418.3 GREATER WEIGHT OF THE EVIDENCE 

“Greater weight of the evidence” means the more persuasive and convincing force and effect of 
the entire evidence in the case. 

418.4 NEGLIGENCE 

Negligence is the failure to use reasonable care, which is the care that a reasonably careful 
person would use under like circumstances. Negligence is doing something that a reasonably 
careful person would not do under like circumstances or failing to do something that a 
reasonably careful person would do under like circumstances. 

418.5 LEGAL CAUSE 

a. Legal cause generally: 

Negligence is a legal cause of [loss] [injury] [or] [damage] if it directly and in natural and 
continuous sequence produces or contributes substantially to producing such [loss] [injury] [or] 
[damage], so that it can reasonably be said that, but for the conduct, the [loss] [injury] [or] 
[damage] would not have occurred. 

b. Concurring cause: 
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In order to be regarded as a legal cause of [loss] [injury] [or] [damage] negligence need not be 
the only cause. Negligence may be a legal cause of [loss] [injury] [or] [damage] even though it 
operates in combination with [the act of another] [some natural cause] [or] [some other cause] 
if the negligence contributes substantially to producing such [loss] [injury] [or] [damage]. 

c. Intervening cause: 

Do not use the bracketed first sentence if this instruction is preceded by the instruction on 
concurring cause:* 

*[In order to be regarded as a legal cause of [loss] [injury] [or] [damage], negligence need not 
be its only cause.] Negligence may also be a legal cause of [loss] [injury] [or] [damage] even 
though it operates in combination with [the act of another] [some natural cause] [or] [some 
other cause] occurring after the negligence occurs if [such other cause was itself reasonably 
foreseeable and the negligence contributes substantially to producing such [loss] [injury] [or] 
[damage]] [or] [the resulting [loss] [injury] [or] [damage] was a reasonably foreseeable 
consequence of the negligence and the negligence contributes substantially to producing it]. 

418.6 ISSUES ON CLAIM 

The issues you must decide on (Claimant’s) claim against (Defendant) are: whether (Defendant) 
was negligent in (describe alleged negligence), and, if so, whether that negligence was a legal 
cause of [loss] [injury] [or] [damage] to (Claimant). 

418.7 ELEMENTS OF CLAIM 

To establish a claim for negligent infliction of emotional distress, (Claimant) must prove that: 1) 
(Claimant) was involved in some way in the (describe the event) causing the negligent injury to 
(name of injured/deceased); 2) (Claimant) had a close personal relationship to (name of 
injured/deceased); 3) (Claimant) suffered a physical injury; and 4) the physical injury was 
caused by the psychological trauma. 

Notes on Use for 418. 

1.	 The elements of negligent infliction of emotional distress are found in Champion v. Gray, 
478 So. 2d 17 (Fla. 1985) and Zell v. Meek, 665 So. 2d 1048 (Fla. 1995). 

2.	 ‘The requirement that the physically injured person be directly involved in the event 
causing the original injury must also be scrutinized on a case-by-case basis. Proximity to 
the accident in time and space does not necessarily mean only direct and immediate 
sight or hearing at the scene of the accident. Rather, there may be recovery in instances 
where there is a direct perception of some of the events making up the entire accident, 
including the immediate aftermath of the accident. This would include but not be 
limited to the factual situation found in McLoughlin [v. O'Brian, [1982] 2 All E.R. 298 
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(Eng.H.L.1982) ].’ Zell v. Meek 665 So.2d. 1048, 1052-53 (Fla. 1995) quoting 
Champion v. Gray, 478 So. 17, 22 (Fla. 1985). 

3.	 “[T]he prerequisites for recovery for negligent infliction of emotional distress differ 
depending on whether the plaintiff has or has not suffered a physical impact from an 
external force. If the plaintiff has suffered an impact, Florida courts permit recovery for 
emotional distress stemming from the incident during which the impact occurred, and 
not merely the impact itself. If, however, the plaintiff has not suffered an impact, the 
complained-of mental distress must be ‘manifested by physical injury,’ the plaintiff must 
be ‘involved’ in the incident by seeing, hearing, or arriving on the scene as the 
traumatizing event occurs, and the plaintiff must suffer the complained-of mental 
distress and accompanying physical impairment ‘within a short time’ of the 
incident.” Willis v. Gami Golden Glades, LLC, 967 So. 2d 846, 850 (Fla. 2007) (quoting 
Zell v. Meek, 665 So. 2d 1048, 1050 n.1 (Fla. 1995)). 

4.	 The element of a physical injury is also unnecessary for claims from ingesting 
contaminated food or drink, where a psychotherapist breaches the statutory duty of 
confidentiality and privacy, an entity discloses the results of a person’s HIV test in 
violation of Florida Statutes, intentional torts resulting predominantly in emotional 
damages, freestanding torts such as wrongful birth or negligent stillbirth, and any case 
where the tortfeasor’s negligence may be characterized as willful and wanton. See 
Hagen v. Coca Cola Bottling Co., 804 So.2d 1234 (Fla. 2001); Gracey v. Eaker, 837 So.2d 
348 (Fla. 2002); Florida Dept. of Corrections v. Abril, 969 So.2d. 201 (Fla. 2007); Rowell v. 
Holt, 850 So.2d 474 (Fla. 2003); Kush v. Lloyd, 616 So.2d 415 (Fla. 1992); Tanner v. 
Hartog, 696 So.2d 705 (Fla. 1997), and Brady v. SCI Funeral Services of Florida, Inc., 948 
So. 2d 976, 978 (Fla. 1st DCA 2007). 

5.	 There is no requirement that a party have a legal relationship with the injured or 
deceased person in order to bring a claim for negligent infliction of emotional 
distress. Watters v. Walgreen Co., 967 So. 2d 930 (Fla. 1st DCA 2007). Whether a 
particular relationship qualifies as a “close personal relationship” will depend on the 
facts of the particular case, and “is typically a question of fact.” Id. at 932 (citing Zell v. 
Meek, 665 So. 2d 1048 (Fla. 1995)). 

418.8 BURDEN OF PROOF ON CLAIM 

If the greater weight of the evidence does not support (Claimant’s) claim, your verdict should 
be for (Defendant). 

However, if the greater weight of the evidence supports (Claimant’s) claim, [then your verdict 
should be for (Claimant) and against (Defendant)] [then you shall consider the defense raised 
by (Defendant)]. 

Appendix C – 52
 

March 1, 2018 Standard Jury Instruction in Civil Cases 137 



  
 

 

[If the greater weight of the evidence supports the defense, your verdict should be for 
(Defendant). However, if the greater weight of the evidence does not support the defense, your 
verdict should be for (Claimant) and against (Defendant).] 
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2000 

Original Image of 665 So.2d 1048 (PDF) 

KeyCite Yellow Flag - Negative Treatment 

Declined to Follow by Lee v. State Farm Mut. Ins. Co., Ga., July 10,
 

665 So.2d 1048
 
Supreme Court of Florida.
 

Samuel ZELL, etc., et al., Petitioners,
 
v.
 

Gaylynn Sue MEEK and Barry M. Meek,
 
Respondents.
 

No. 83806.
 
|
 

Oct. 5, 1995.
 
|
 

Rehearing Denied Jan. 3, 1996.
 

Synopsis 
Daughter of apartment tenant who had witnessed tenant’s 

death after bomb placed in apartment doorway by 
anonymous bomber exploded brought action for negligent 
infliction of emotional distress against owner of 
apartment complex, and owner moved for summary 
judgment. The Circuit Court, Duval County, Frederick 
Tygart, J., granted motion, and daughter appealed. The 
District Court of Appeal, 636 So.2d 105, reversed and 
remanded and certified question. The Supreme Court, 
Anstead, J., held that: (1) temporal proximity between 
psychic injury and causally connected physical 
impairment is not absolute inflexible requirement for 
recovery for negligent infliction of emotional distress, but 
is merely relevant factor to be considered; (2) factual 
question of requisite causation between psychic injury 
and physical injury is to be decided on case-by-case basis; 
and (3) fact issue as to whether causal connection existed 
in instant case precluded summary judgment. 

Certified question answered in affirmative in part and in 
negative in part, decision of District Court of Appeal 
approved, and remanded. 

West Headnotes (3) 

[1] Damages 
Physical Illness, Impact, or Injury; Zone of 
Danger 

Temporal proximity between psychic injury and 
causally connected physical impairment is not 
absolute inflexible requirement for recovery for 
negligent infliction of emotional distress; rather, 

temporal proximity should be utilized simply as 
relevant factor to be considered in factfinder’s 

determination of whether person has sustained 
physical injury as result of psychic trauma. 

34 Cases that cite this headnote 

[2] Damages 
Negligent Infliction of Emotional Distress 

To allege cause of action for negligent infliction 
of emotional distress, plaintiff must suffer 
physical injury, physical injury must be caused 
by psychological trauma, plaintiff must be 
involved in some way in event causing negligent 
injury to another, and plaintiff must have close 
personal relationship to directly injured person; 
factual question of causation of physical injury 
is to be decided on case-by-case basis. 

28 Cases that cite this headnote 

[3] Judgment 
Torts 

Fact issue as to whether causal connection 
existed between psychic injury caused when 
daughter of apartment tenant witnessed tenant’s 

death after explosion of bomb placed in 
doorway of apartment and daughter’s physical 

injuries, precluding summary judgment in action 
brought by daughter against apartment owner 
for negligent infliction of emotional distress, 
was presented by evidence that manifestations 
of psychic injury began immediately and 
continued in progressive pattern of exacerbation 
before rising to level of physical impairment 
within nine months, and by expert testimony 
that psychic injury contributed to daughter’s 

physical injuries. 

11 Cases that cite this headnote 

Attorneys and Law Firms 

*1048 Jack W. Shaw, Jr. and Michael J. Obringer ofAppendix C – 54 
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Osborne, McNatt, Shaw, O’Hara, Brown & Obringer, 

Jacksonville, for petitioners. 

Christopher C. Hazelip and Clinton A. Wright, III of 
Rogers, Towers, Bailey, Jones & Gay, Jacksonville, for 
respondents. 

Sharon Lee Stedman of Sharon Lee Stedman, P.A., 
Orlando, Amicus Curiae for Florida Defense Lawyers 
Association. 

Arnold R. Ginsberg of Perse, P.A. & Ginsberg, P.A., 
Miami, Amicus Curiae for Academy of Florida Trial 
Lawyers. 

Opinion 

ANSTEAD, Justice. 

Gaylynn Sue Meek (Meek) and her husband Barry M. 
Meek sought review in the district court of a summary 
final judgment entered against them on their claim for 
negligent infliction of emotional distress. The district 
court reversed and certified the following *1049 question 
as one of great public importance: 

IS THE INTERVAL OF TIME 
BETWEEN A PSYCHIC 
TRAUMA AND THE 
MANIFESTATION OF 
PHYSICAL TRAUMA MERELY 
ONE ISSUE FOR THE TRIER OF 
FACT’S CONSIDERATION IN 

DECIDING WHETHER THE 
CAUSE OF ACTION 
RECOGNIZED IN CHAMPION V. 
GRAY [478 So.2d 17 (Fla.1985) ] 
HAS BEEN ESTABLISHED [part 
I]; OR IS THERE SOME 
ARBITRARY PERIOD AFTER 
WHICH THE MANIFESTATION 
OF PHYSICAL IMPAIRMENT 
WILL BE CONCLUSIVELY 
PRESUMED NOT TO HAVE 
BEEN CAUSED BY THE 
PSYCHIC TRAUMA [part II]? 

Meek v. Zell, 636 So.2d 105, 108 (Fla. 1st DCA 1994). 
We have jurisdiction. Art. V, § 3(b)(4), Fla. Const. We  
approve the decision of the district court and answer part I 
of the certified question in the affirmative, but qualify our 
answer by holding that the interval of time between the 
psychic trauma and the physical manifestation is one 
factor in proving causation. We answer part II of the 
certified question in the negative and hold that the factual 
question of causation is to be decided on a case-by-case 
basis. 

FACTS 

The facts underlying the Meeks’ claim are set out in the 

district court opinion. Their claim is based on injuries 
allegedly sustained by Gaylynn Meek after she witnessed 
her father’s death at the hands of an anonymous bomber 

at the father’s apartment. The Meeks sued Samuel Zell 

(owner of the apartment complex) and First Property 
(apartment management company) alleging that they were 
negligent in failing to take reasonable steps to protect 
their tenants and invitees, including Meek’s father, from 

foreseeable criminal conduct. The Meeks’ complaint 

alleged a cause of action for negligent infliction of 
emotional distress. 

It is undisputed that Zell and First Property received 
bomb threats prior to the bombing but did not warn their 
tenants or invitees, or otherwise take any reasonable steps 
to provide for their safety and security against the threats. 
Following an overnight boating trip, Meek and her 
parents returned to the latter’s apartment home. Upon 

entering, they noticed a small box on their doorstep. Meek 
and her mother stepped over the box and into the kitchen, 
leaving Meek’s father behind. Immediately thereafter, a 
tremendous explosion rocked the entire apartment. The 
force of the explosion shattered windows and light 
fixtures and blew a smoke detector and thermostat from 
the wall. A glass light fixture suspended from the kitchen 
ceiling shattered and the debris fell on Meek and her 
mother. Meek screamed and then made her way through 
the smoke to the front door where she saw her father, who 
lay scorched, mutilated, and dying. 

Meek did not suffer any significant physical injuries as a 
direct result of the smoke or shattered pieces of glass that 
fell on her. However, immediately after witnessing her 
father’s death, Meek began having insomnia (for which 

she took prescribed medication), coupled with depression 
(for which she continues to take prescribed medication), 
short-term memory losses, an extreme fear of loud noises, 
bad dreams, and an inability to stop reliving the event. 
Within three weeks of the bombing, she began 
psychological treatment which continued intermittently 
for a period of two years with three different 
psychologists. Meek’s sexual relationship with her 

husband also suffered during this time. 

Approximately nine months after the bombing, Meek 
began experiencing physical impairment in the upper area 
of her stomach. Thereafter, the pain below her rib cage 
became worse and she became very ill, with pain 
spreading into her chest area. This pain was eased 
somewhat with prescription ulcer medication. Eventually, 
Meek experienced a blockage in her esophagus, was 
unable to swallow, and had difficulty in breathing. Meek 
also developed joint pain in her hips and elbows, which 
she treats with Ibuprofen. Meek’s treating physician 

expressed the following opinion regarding her condition: 
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I have treated [Meek] for anxiety 
with depressed mood, orodental 
dysphagia [esophageal 
contractions], fibromyalgia [pain in 
*1050 hip and elbow joints], 
dyspepsia [stomach pains] and 
irritable bowel symptoms. In my 
medical opinion, within a 
reasonable degree of probability, 
the psychological trauma she 
suffered as a result of her father’s 

death has contributed to her 
physical symptoms and increased 
[her] need for medical care. 
Additionally, in my medical 
opinion, within a reasonable degree 
of probability, she has suffered 
from insomnia and anxiety with 
depressed mood, with situational 
depression secondary to her 
father’s death. 

On this record, the district court held that under 
Champion v. Gray, 478 So.2d 17 (Fla.1985), the Meeks 
had produced sufficient evidence to entitle them to a trial 
on their claim for negligent infliction of emotional 
distress. 

LAW AND ANALYSIS 

In Champion v. Gray, 478 So.2d 17 (Fla.1985), we held 
that persons who suffer a physical injury as a result of 
emotional distress arising from their witnessing the death 
or injury of a loved one may maintain a cause of action 
for negligent infliction of emotional distress. Prior to 
Champion, Florida adhered strictly to a requirement that 
some physical impact to a claimant must be alleged and 
demonstrated before the claimant could recover damages 
for personal injury. This rule is referred to as “the impact 

rule.” Gilliam v. Stewart, 291 So.2d 593, 595 (Fla.1974); 
Crane v. Loftin, 70 So.2d 574, 575 (Fla.1954).1 

GILLIAM V. STEWART 

The impact rule has not been without its critics and has 
been abolished in most jurisdictions.2 In 1972, the Fourth 
District, believing that the impact rule was “at variance 

with modern-day needs and with concepts of justice and 
fair dealing,” held that a plaintiff may recover for the 
demonstrable physical consequences of a mental or 
emotional disturbance caused by the negligent act of 
another, even in the absence of an actual physical impact 
to the claimant. Stewart v. Gilliam, 271 So.2d 466, 472 
(Fla. 4th DCA 1972), quashed, 291 So.2d 593 (Fla.1974). 

To support its decision, the court discussed and rejected 
the “three basic arguments which have served as the 

underlying reasons for adhering to the impact doctrine”: 
(1) the difficulty in proving causation between the 
claimed damages and the alleged fright or shock; (2) the 
fear of fraudulent or exaggerated claims; and (3) the 
possible *1051 flood of litigation. Id.3 

In Stewart, the plaintiffs sued two drivers for negligently 
operating their motor vehicles so as to collide with each 
other, and then to collide with the plaintiffs’ house where 

Jane Stewart was in bed, but not asleep. The complaint 
alleged that Jane Stewart suffered “shock to her nervous 

system which resulted in a coronary insufficiency and 
myocardial infarction and a left lateral cerebellar lesion.” 

Id. at 467. The Fourth District held that these allegations 
were sufficient to state a claim despite the absence of any 
physical impact to Mrs. Stewart. 

On review, however, we quashed the Fourth District’s 

decision and reaffirmed the validity of the “impact rule,” 

finding that there was no “valid justification to recede 

from the long standing decisions of this Court in this 
area.” Gilliam v. Stewart, 291 So.2d 593, 595 (Fla.1974). 
We cited with approval the dissenting opinion authored 
by Judge Reed in the district court which opined that 
“[t]he impact doctrine gives practical recognition to the 

thought that not every injury which one person may by his 
negligence inflict upon another should be compensated in 
money damages.” Stewart, 271 So.2d at 477. 

CHAMPION 

In Champion, we reconsidered our holding in Gilliam and 
our continuing strict adherence to the impact rule. Walter 
Champion, as personal representative of his wife’s estate, 

brought an action for damages against a drunk driver 
whose negligence caused Mrs. Champion’s death. The 

complaint alleged that a drunk driver ran his car off the 
road, striking and killing Karen Champion, the daughter 
of Walter and Joyce Champion. Karen’s mother heard the 

impact, came immediately to the accident scene, and, 
upon seeing her daughter’s body was so overcome with 

shock and grief that she collapsed and died on the spot. 
478 So.2d at 18. Considering these compelling facts, we 
concluded: 

[T]he price of death or significant 
discernible physical injury, when 
caused by psychological trauma 
resulting from a negligent injury 
imposed upon a close family 
member within the sensory 
perception of the physically injured 
person, is too great *1052 a harm to 
require direct physical contact Appendix C – 56 
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[“impact”] before a cause of action 

exists. 

Id. at 18-19. 

Accordingly, in Champion, we retreated from our strict 
adherence to the impact rule and recognized for the first 
time a negligence action for physical injuries occurring 
without an actual impact: 

We hold that a claim exists for 
damages flowing from a significant 
discernible physical injury when 
such injury is caused by psychic 
trauma resulting from negligent 
injury imposed on another who, 
because of his relationship to the 
injured party and his involvement 
in the event causing that injury, is 
foreseeably injured. 

Id. at 20. At the same time that we recognized a claim for 
physical injuries caused by emotional distress, we refused 
to recognize a claim for psychic harm alone: 

The pure foreseeability test, 
espoused by some, might lead to 
claims that we are unwilling to 
embrace in emotional trauma cases. 
We perceive that the public policy 
of this state is to compensate for 
physical injuries, with attendant 
lost wages, and physical and mental 
suffering which flow from the 
consequences of the physical 
injuries. For this purpose we are 
willing to modify the impact rule, 
but are unwilling to expand it to 
purely subjective and speculative 
damages for psychic trauma alone. 
We recognize that any limitation is 
somewhat arbitrary, but in our view 
is necessary to curb the potential of 
fraudulent claims, and to place 
some boundaries on the indefinable 
and unmeasurable psychic claims. 

Id. (emphasis added). In summary, we rejected the impact 
rule to the extent that we held that no impact need be 
shown where psychological trauma could be 
demonstrated to cause a demonstrable physical injury, but 
we retained the rule as a bar to psychic injuries resulting 
from such trauma.4 Of course, in addition to the 
requirement of a physical injury, we limited the class of 
claimants to those “who, because of [their] relationship to 

the [directly] injured party and [their] involvement in the 
event causing that injury, [are] foreseeably injured.” Id. at 

Justice Alderman, in his concurring opinion in Champion, 
explained that the full contours of the newly recognized 
cause of action would be shaped by the common law 
practice of considering each case on its merits: 

We today modify to a limited 
extent our previous holdings on the 
impact doctrine. In doing so, 
however, we are unable to establish 
a rigid hard and fast rule that would 
set the parameters for recovery for 
psychic trauma in every case that 
may arise. The outer limits of this 
cause of action will be established 
by the courts of this state in the 
traditional manner of the common 
law on a case-by-case basis. Space, 
time, distance, the nature of the 
injuries sustained, and the 
relationship of the plaintiff to the 
victim of the accident must all be 
considered. We have listed several 
relationships which may qualify. 
These, however, are not exclusive; 
other relationships may qualify. 
Each one will be closely 
scrutinized on a case-by-case basis. 
The closer the tie in relationship or 
emotional attachment, the greater 
the claim for consideration will be. 
The requirement that the physically 
injured person be directly involved 
in the event causing the original 
injury must *1053 also be 
scrutinized on a case-by-case basis. 
Proximity to the accident in time 
and space does not necessarily 
mean only direct and immediate 
sight or hearing at the scene of the 
accident. Rather, there may be 
recovery in instances where there is 
a direct perception of some of the 
events making up the entire 
accident, including the immediate 
aftermath of the accident. This 
would include but not be limited to 
the factual situation found in 
McLoughlin [v. O’Brian, [1982] 2 
All E.R. 298 (Eng.H.L.1982) ]. 

Id. at 21-22. This case and two other recent opinions by 
this Court confirm the accuracy of Justice Alderman’s 

analysis and forecast.6 

THE “SHORT TIME” REQUIREMENT 
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[1] [2] The statement in the majority opinion in Champion 
that is the focus of the certified question in this case 
provides: 

We emphasize the requirement that 
a causally connected clearly 
discernible physical impairment 
must accompany or occur within a 
short time of the psychic injury. 

Id. at 19 (emphasis added). The district court concluded 
that this statement was dicta since we did not include a 
temporal limitation in our summary statement of the 
holding of the case. While the district court may be 
correct, we acknowledge that our statement in Champion 
appears to impose a strict “short time” limitation on the 

action we approved therein. Today we recede from the 
statement in Champion that imposed a rigid temporal 
proximity requirement. On reflection, we believe that 
temporal proximity, as opposed to being an absolute 
inflexible requirement, should be utilized simply as a 
relevant factor to be considered in a factfinder’s 

determination of whether a person has sustained a 
physical injury as a result of a psychic trauma.7 

The essence of our holding in Champion was to recognize 
a claim where an actual physical injury could be 
demonstrated to be caused by psychic trauma. Temporal 
proximity will usually be an important factor for the judge 
or jury to consider in resolving the factual question of 
causation. Its importance will vary depending on the facts 
of each case. Obviously, for example, the shorter the 
interval of time between the psychic impact and the 
physical injury the more weight this factor may be given. 
That was the situation in Champion. However, there are 
other factors pertinent to the causation inquiry. For 
example, the nature and severity of the injury and the 
nature of the evidence also help to confirm or rebut the 
causal connection between the psychic injury and the 
physical injury. However, the important question is 
whether the psychic impact caused the physical injury, 
whether that injury be manifest immediately, or days, 
weeks, or months later. Just as a physical bruise or injury 
may ultimately result in a more serious condition not 
initially apparent, so may the effects of psychic trauma 
cause a serious physical impairment. Of course, in both 
instances a claimant has the burden of proving causation. 

The alternative to establishing causation through the 
application of various relevant factors is to announce a 
time period beyond which claims for negligent infliction 
of emotional distress are barred. However, we believe 
such a rule would be wholly arbitrary and, as a practical 
matter, unworkable. For *1054 instance, initially, we 
would be faced with defining the “short time” 

requirement. Would we define it in terms of hours, days, 
weeks, months, years? Obviously, any fixed limitation 
would cut off claims that, although possibly valid, 
involved physical consequences which became manifest 

after the chosen cutoff date. 

Further, we have no rational basis upon which to 
determine such a limitation. Of course, we could fall back 
upon a “reasonable” period of time. But that, too, would 
need definition and would inevitably invite inconsistent 
results. 

We think the fairer and more rational approach is to allow 
the time interval to be considered as part of the causation 
issue. Such a rule has long served us in ordinary “impact” 

cases, and we believe it to be the better rule here. While 
fraud and the difficulty in evaluating psychic claims may 
continue to trouble the court system, an arbitrary cutoff 
for negligent infliction of emotional distress claims would 
have no remedial purpose except to reduce the number of 
claims. In fact, establishing an arbitrary cutoff for claims 
would contravene general public policy by denying 
persons with meritorious claims access to the courts.8 

We reaffirm our qualification of the foreseeability test and 
restate, consistent with Champion, the elements required 
to allege a cause of action for negligent infliction of 
emotional distress: (1) the plaintiff must suffer a physical 
injury; (2) the plaintiff’s physical injury must be caused 

by the psychological trauma; (3) the plaintiff must be 
involved in some way in the event causing the negligent 
injury to another; and (4) the plaintiff must have a close 
personal relationship to the directly injured person. 

THIS CASE 

[3] We agree with the district court’s finding that there is 

“a clear and definitive basis for a jury or fact-finder to 
conclude that there is a causal connection between the 
psychic injury and the physical injury” in this case. Meek, 
636 So.2d at 108. In the opinion below, the district court 
reasoned: 

The manifestations of Meek’s 
psychic injury began immediately 
with insomnia, depression, 
short-term memory losses, extreme 
fear of loud noises, bad dreams, 
and similar occurrences, resulting 
in professional treatment within 
three weeks of the bombing. They 
continued in a progressive pattern 
of exacerbation before rising to the 
level of physical impairment within 
nine months after the bombing. 
Thereafter, the resulting physical 
injuries continued to become more 
and more serious. The opinion of 
Meek’s treating physician further 

strengthened her position that her Appendix C – 58 
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claim of a causal connection is Consequently, we also recede from any language in 
easily measured and defined, with Champion which made temporal proximity of the 
little or no chance of malingering physical injury a requirement to allege a cause of action 
or other fraudulent conduct. for negligent infliction of emotional distress. We answer 

part II of the certified question in the negative and hold 
Id. As the district court’s reasoning indicates, the nature that the factual question of causation is to be decided on a 
of Mrs. Meek’s injuries and the uncontroverted medical case-by-case basis. 
testimony also suggest a causal link between the psychic 
trauma and the physical manifestations. In short, we find *1055 We remand for proceedings consistent herewith. 
some evidence in the record which indicates that the 
Meeks may be able to establish all the elements of the It is so ordered. 
Champion test for a cause of action for negligent 
infliction of emotional distress. Accordingly, it was error 
to enter summary judgment on their claim. 

GRIMES, C.J., and OVERTON, SHAW, KOGAN, 
HARDING and WELLS, JJ., concur. 

CONCLUSION All Citations 
In conclusion, we approve the decision of the district 665 So.2d 1048, 20 Fla. L. Weekly S515 court. We answer part I of the certified question in the 
affirmative but qualify our answer by holding that the 
interval of time between the psychic trauma and the 
physical manifestation is one factor in proving causation. 

Footnotes 

1	 However, to suffer an impact, a plaintiff may meet rather slight requirements, such as those described by the Third District in 
Eagle-Picher Industries, Inc. v. Cox, 481 So.2d 517 (Fla. 3d DCA 1985), review denied, 492 So.2d 1331 (Fla.1986): 

The essence of impact, then, it seems, is that the outside force or substance, no matter how large or small, visible or 
invisible, and no matter that the effects are not immediately deleterious, touch or enter into the plaintiff’s body. 

Id. at 527. In Eagle-Picher, the court determined that the inhalation of asbestos fibers, which over time causes serious lung 
damage, constituted an impact. Id. at 526. This formulation is consistent with our own holdings. See, e.g., Clark v. 
Choctawhatchee Elec. Coop., 107 So.2d 609, 612 (Fla.1958). We said, for example, that “an electrical shock, or trauma, or 
impact, may be administered and not leave an outward sign.” Id. In Clark, we held that an electric shock which caused the 
plaintiff’s tongue to thicken, her legs to ache, then buckle, and then caused plaintiff to fall, constituted an impact even though 
there were no outward signs of trauma such as burns, bruises or scars. Id. 
In numerous cases, however, the courts have found that the impact rule was not satisfied because, although there may have 
been some “touching,” it did not rise to the level of impact. See, e.g., R.J. v. Humana of Florida, Inc., 652 So.2d 360, 364 
(Fla.1995) (finding that although “touching of patient by a doctor and the taking of blood for ordinary testing would not qualify 
for a physical impact, other more invasive medical treatment or the prescribing of drugs with toxic or adverse side effects 
would so qualify”). 
In another case the court found no impact when the plaintiff, who was on the ground in the vicinity of a plane crash, felt a mild 
change in the temperature and air pressure when the plane hit the ground. See Ellington v. United States, 404 F.Supp. 1165, 
1166, 1167 (M.D.Fla.1975); see also Davis v. Sun First Nat’l Bank of Orlando, 408 So.2d 608, 609-10 (Fla. 5th DCA 1981) 
(holding bank teller had no cause of action against her employer for failing to take reasonable security measures when only 
impact alleged was bank robber’s handing of holdup note to teller), review denied, 413 So.2d 875 (Fla.1982). 

2	 Gonzalez v. Metro. Dade County Pub. Health Trust, 651 So.2d 673, 674 n. 1 (Fla.1995) (noting that more than 30 jurisdictions have 
abrogated the impact rule). 

3 As to the first argument, proving causation, the court asserted: 
[T]he question of proving or disproving causation between the claimed injuries and damages and the alleged fright or shock 
may indeed have been a difficult undertaking in 1888 when the impact rule was first announced. Such is not the situation 
today. An extensive review of medical treatises is not necessary in order to recognize that medical science has come a long 
way since the turn of the century; the changes brought about by modern scientific techniques and the advancement made 
by modern medicine have been overwhelming. This is particularly true in the refinement of techniques for diagnosing the 
causal connection between emotional states and physical injuries. 
.... 	
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injury-a circumstance which in the last analysis does not seem to pose problems any more difficult to solve in a non-impact 
case than in an impact case. Causation is not peculiar to cases without impact; it is an ingredient in all types of personal 
injury litigation. The fact that there may be difficulty in proving or disproving a claim should not prevent a plaintiff from 
being given the opportunity of trying to convince the trier of fact of the truth of the claim. 

Id. at 472-73. 
With respect to the second argument concerning fraudulent or exaggerated claims, the court stated: 

[S]uch an assertion would deny to a plaintiff the right to be heard-the opportunity to present the case to a jury-the chance 
to be compensated for an injury negligently incurred. Adherence to “impact” on this basis seems to say very little for our 
system of jurisprudence because it seemingly constitutes tacit admission that our system is incapable of weeding out 
fraudulent claims.... [T]he courts of this state have been able to separate the genuine from the bogus claims and there is no 
reason to assume that this problem cannot be properly dealt with in instances where there has been no impact. 

Id. at 474. 
Finally, as to whether rejection of the impact rule would precipitate a flood of litigation, the opinion noted that: 

In those states following the majority rule allowing recovery for psychic injuries without impact “the feared flood tide of 
litigation has simply not appeared.” Nor has it been demonstrated that the amount of litigation in those states with no 
impact rule is greater than in those states with the impact rule. 

Id. at 475 (citation omitted). 

4	 On the same day we decided Champion, we decided Brown v. Cadillac Motor Car Division, 468 So.2d 903, 904 (Fla.1985), wherein 
we rejected a claim for psychic injuries resulting to a son who witnessed his mother’s death, and held that “psychological trauma 
must cause a demonstrable physical injury such as death, paralysis, muscular impairment, or similar objectively discernible 
physical impairment.” 

5	 In fashioning this new action, we relied substantially on Dillon v. Legg, 68 Cal.2d 728, 69 Cal.Rptr. 72, 441 P.2d 912 (1968), and 
the foreseeability test the California Supreme Court adopted therein to define the bounds of liability in negligent infliction of 
emotional distress cases. This test takes into account numerous factors to determine the degree of the defendant’s 
foreseeability. See id. 69 Cal.Rptr. at 80-81, 441 P.2d at 920-21. These factors include: (1) the proximity of the plaintiff to the 
scene of the accident; (2) whether the shock resulted from a direct emotional impact upon plaintiff from the sensory and 
contemporaneous observance of the accident, as contrasted with learning of the accident from others after its occurrence; and 
(3) the nature of the relationship between the plaintiff and the victim. Id. 

6	 See R.J. v. Humana of Florida, Inc., 652 So.2d 360, 363 (Fla.1995) (citing Champion for the proposition that “psychological trauma 
and mental distress are recoverable as elements of damage without direct physical impact in cases where a plaintiff was in the 
sensory perception of physical injuries negligently imposed upon a close family member and where the plaintiff suffered a 
discernible physical injury”); Gonzalez v. Metro. Dade County Pub. Health Trust, 651 So.2d 673, 675 (Fla.1995) (recognizing that 
the impact rule is not applicable in cases “where a person suffers a significant discernible physical injury caused by the 
psychological trauma that results from observing the death or physical injury of a close family member that was negligently 
caused by another”). 

7	 In 1893, when we first recognized a cause of action for negligent infliction of emotional distress, we were concerned about the 
quality of proof of a claim for mental suffering. See International Ocean Telegraph Co. v. Saunders, 32 Fla. 434, 446-47, 14 So. 
148, 151-52 (1893). We were primarily concerned about the difficulty in valuing mental anguish for damage purposes. Id. As a 
consequence, we required proof of a concomitant physical injury as a safeguard. Id. We were concerned with the same problem 
when we modified the impact rule in Champion. 

8	 See supra note 3. 
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From: Tom Slater <tom@pajcic.com>
 
Sent: Monday, July 16, 2018 6:24 PM
 
To: Telfer, Heather <HTelfer@floridabar.org>
 
Subject: FW: NIED Subcommitee Report
 

Negligent Infliction of Emotional Distress Subcommittee Report 

At the meeting on March 1, 2018 the full committee approved as amended the 
instructions brought to for review. After the meeting, and before publication in 
the Florida Bar News, several members noticed problems with the approved 
instructions that needed correction. Further changes were made to the first 
paragraph of 420.2, Summary of Claims and to 420.6, Issues on Claim. These 
additional changes were approved by the full committee in an electronic vote 
which concluded on March 19, 2018. Attached to this report as Exhibit “A” hi-
lited in yellow are the changes approved by this committee. Thereafter, the 
corrected proposed instructions were published for comment in the April 15, 
2018 Florida Bar News. 

The only response received was from Julie Litky-Rubin and Don Fountain which is 
attached as Exhibit “B”. Based on the letter, the NIED subcommittee met on 
Monday, July 11, 2018. Prior to the meeting subcommittee member Barbara 
Green spoke to Julie and she conveyed to her that her comments arose because 
she was unclear that the proposed instructions were applicable to situations like 
the ones which arose in Champion v. Grey, 478 So.2d 17 (Fla. 1985) and Watters 
v. Walgreen Co., 967 So.2d 930 (Fla. 1st DCA 2007). 

After some discussion, the subcommittee decided to include additional language 
to the introductory Note on Use and add a new paragraph to the Note on Use for 
420.6 which is in the attached Exhibit “C”. The additional language to the 
introductory Note on Use is straight from Willis v. Gami Golden Glades, LLC, 967 
So.2d 846, 850 (Fla. 2007) and further clarifies that these new instructions do not 
apply to cases where there was any sort of impact. The new language for the 
Note on Use for 420.6 is in paragraph five and cites two cases, Champion, 
supra and Zell v. Meek, 665 So.2d 1084 (Fla. 1995) as examples where physical 
injuries resulted from emotional distress. The subcommittee unanimously 
approved these proposed changes in a telephonic vote that took place on July 16-
17, 2018. 

Appendix C – 61
 

July 26-27, 2018 Standard Jury Instructions in Civil Cases 28 

mailto:HTelfer@floridabar.org
mailto:tom@pajcic.com


I would like to take this opportunity to thank all of the members of the 
subcommittee who worked on fine-tuning these new instructions. 

Tom Slater 

Tom Slater 
Attorney 
tom@pajcic.com 
Phone: 904-358-8881 | Fax: 904-354-1180 
http://www.pajcic.com 
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The Florida Bar News
 
April 15, 2018 

Amendments to jury instructions in civil cases 
(Negligent Infliction of Emotional Distress)

i nSh ar e 

The Supreme Court Committee on Standard Jury Instructions in Civil Cases submits 
this new set of instructions to the Florida Standard Jury Instructions in Civil Cases to 
address tort actions of negligent infliction of emotional distress 
Interested parties have until May 15, 2018, to submit comments electronically or by mail 
to the Civil Committee at sjicivil@flcourts.org, to the Chair of the Committee, Laura 
Whitmore, Shook, Hardy & Bacon, 100 N. Tampa, Street, Suite 2900, Tampa, FL 
33602-5810, lwhitmore@shb.com, and a copy to the Florida Bar liaison for the 
Committee, Heather Savage Telfer, The Florida Bar, 651 E. Jefferson Street, 
Tallahassee 32399-6523, htelfer@floridabar.org. 

SECTION 420 — NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

420.1 Introduction 
420.2 Summary of Claims 
420.3 Greater Weight of the Evidence 
420.4 Negligence 
420.5 Legal Cause 
420.6 Issues on Claim 
420.7 Elements of Claim 
420.8 Burden of Proof on Claim 

Note on Use 

The tort of “negligent infliction of emotional distress” is recognized in Florida. Champion 
v. Gray, 478 So. 2d 17 (Fla. 1985); Zell v. Meek, 665 So. 2d 1048 (Fla. 1995). The 
boundaries of this cause of action, the persons who may recover, and the relationships 
that form the basis of recovery will be established by the courts of this state on a case 
by case basis. Champion at 21–22. These instructions should not be given if the plaintiff 
suffered an impact of any type. See generally,Willis v. Gami Golden Glades, LLC, 967 
So. 2d 846, 850 (Fla. 2007). The jury instructions given would be governed by the 
principles for the type of tort involved and the resulting damages. 

420.1 INTRODUCTION 
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Members of the jury, you have now heard and received all of the evidence in this 
case. I am now going to tell you about the rules of law that you must use in 
reaching your verdict. [You will recall at the beginning of the case I told you that 
if, at the end of the case I decided that different law applies, I would tell you so. 
These instructions are (slightly)different from what I gave you at the beginning and 
it is these rules of law that you must now follow.] When I finish telling you about 
the rules of law, the attorneys will present their final arguments and you will then 
retire to decide your verdict. 

420.2 SUMMARY OF CLAIMS 

The claims in this case are as follows. (Claimant) claims that (defendant) was
 
negligent in (describe alleged negligence) which caused [him] [her] emotional
 
distress.
 
(Defendant) denies that claim and that (describe any affirmative defenses).
 
The parties must prove all claims (and defenses) by the greater weight of the
 
evidence. I will now define some of the terms you will use in deciding the case.
 

420.3 GREATER WEIGHT OF THE EVIDENCE 

“Greater weight of the evidence” means the more persuasive and convincing 
force and effect of the entire evidence in the case. 

420.4 NEGLIGENCE 

Negligence is the failure to use reasonable care, which is the care that a 
reasonably careful person would use under like circumstances. Negligence is 
doing something that a reasonably careful person would not do under like 
circumstances or failing to do something that a reasonably careful person would 
do under like circumstances. 

420.5 LEGAL CAUSE 

a. Legal cause generally: 
Negligence is a legal cause of [loss] [injury] [or] [damage] if it directly 
and in natural and continuous sequence produces or contributes 
substantially to producing such [loss] [injury] [or] [damage], so that it 
can reasonably be said that, but for the conduct, the [loss] [injury] [or] 
[damage] would not have occurred. 

b. Concurring cause: 
In order to be regarded as a legal cause of [loss] [injury] [or] [damage] 
negligence need not be the only cause. Negligence may be a legal cause 
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of [loss] [injury] [or] [damage] even though it operates in combination 
with [the act of another] [some natural cause] [or] [some other cause] if 
the negligence contributes substantially to producing such [loss] [injury] 
[or] [damage]. 

c. Intervening cause: 
Do not use the bracketed first sentence if this instruction is preceded by the 
instruction on concurring cause:* 

*[In order to be regarded as a legal cause of [loss] [injury] [or] [damage], 
negligence need not be its only cause.] Negligence may also be a legal 
cause of [loss] [injury] [or] [damage] even though it operates in 
combination with [the act of another] [some natural cause] [or] [some 
other cause] occurring after the negligence occurs if [such other cause 
was itself reasonably foreseeable and the negligence contributes 
substantially to producing such [loss] [injury] [or] [damage]] [or] [the 
resulting [loss] [injury] [or] [damage] was a reasonably foreseeable 
consequence of the negligence and the negligence contributes 
substantially to producing it]. 

420.6 ISSUES ON CLAIM 

The issues you must decide on (claimant’s) claim against (defendant) are: 
whether (defendant) was negligent in (describe alleged negligence) and, if 
so, whether that negligence was a legal cause of the emotional distress 
suffered by (claimant); 
whether (claimant) was involved in some way in (describe the event) that 
caused injury to (name of injured/deceased); 
whether (claimant) had a close personal relationship to (name of 
injured/deceased); and 
whether (claimant) suffered a physical injury caused by the emotional 
distress. 

Notes on Use for 420.6 

1. The elements of negligent infliction of emotional distress are found in Champion v. 
Gray, 478 So. 2d 17 (Fla. 1985) and Zell v. Meek, 665 So. 2d 1048 (Fla. 1995). 

2. “The requirement that the physically injured person be directly involved in the event 
causing the original injury must also be scrutinized on a case-by-case basis. Proximity 
to the accident in time and space does not necessarily mean only direct and immediate 
sight or hearing at the scene of the accident. Rather, there may be recovery in 
instances where there is a direct perception of some of the events making up the entire 
accident, including the immediate aftermath of the accident. This would include but not 
be limited to the factual situation found in McLoughlin [v. O’Brian, [1982] 2 All E.R. 298 
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(Eng.H.L.1982)].” Zell v. Meek, 665 So. 2d 1048, 1052–53 (Fla. 1995) 
quoting Champion v. Gray, 478 So. 2d 17, 22 (Fla. 1985). 

3. The element of a physical injury is unnecessary for claims from ingesting 
contaminated food or drink, where a psychotherapist breaches the statutory duty of 
confidentiality and privacy, an entity discloses the results of a person’s HIV test in 
violation of Florida Statutes, intentional torts resulting predominantly in emotional 
damages, freestanding torts such as wrongful birth or negligent stillbirth, and any case 
where the tortfeasor’s negligence may be characterized as willful and wanton. 
See Hagen v. Coca Cola Bottling Co., 804 So. 2d 1234 (Fla. 2001); Gracey v. Eaker, 
837 So. 2d 348 (Fla. 2002); Florida Dept. of Corrections v. Abril, 969 So. 2d 201 (Fla. 
2007); Rowell v. Holt, 850 So. 2d 474 (Fla. 2003); Kush v. Lloyd, 616 So. 2d 415 (Fla. 
1992); Tanner v. Hartog, 696 So. 2d 705 (Fla. 1997), and Brady v. SCI Funeral Services 
of Florida, Inc., 948 So. 2d 976, 978 (Fla. 1st DCA 2007). 
4. There is no requirement that a party have a legal relationship with the injured or 
deceased person in order to bring a claim for negligent infliction of emotional 
distress. Watters v. Walgreen Co., 967 So. 2d 930 (Fla. 1st DCA 2007). Whether a 
particular relationship qualifies as a “close personal relationship” will depend on the 
facts of the particular case, and “is typically a question of fact.” Id. at 932 (citing Zell v. 
Meek, 665 So. 2d 1048 (Fla. 1995)). 

420.7 BURDEN OF PROOF ON CLAIM 

If the greater weight of the evidence does not support (claimant’s) claim, your 
verdict should be for (defendant). 

However, if the greater weight of the evidence supports (claimant’s) claim, [then 
your verdict should be for (claimant)and against (defendant)] [then you shall 
consider the defense raised by (defendant)]. 

[If the greater weight of the evidence supports the defense, your verdict should 
be for (defendant). However, if the greater weight of the evidence does not support 
the defense, your verdict should be for (claimant) and against(defendant).] 
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CLARK · FOUNTAIN
LA VISTA · PRATHER
KEEN & LITTKY-RUBIN

Direct Dial: (561) 899-2109
E-Mail: jlittkyrubin@clarkfountain.com

May 10. 2018

Via Email to Iwhitmore@shb.com
Ms. Laura Whitmore
Shook, Hardy & Bacon
100 N. Tampa Street
Suite 2900
Tampa, FL 33602-5810

Dear Ms. Whitmore:

First. we want to say thank you to you and the Committee for all of the fine work it does. Having
these overhauled instructions has made life in the courtroom a lot easier (on the jury instruction
front anyway!).

We have had an opportunity to review the Committee's proposed instructions on negligent
infliction of emotional distress (Section 420). recently published in the Bar News.

We know that the law on negligent infliction of emotional distress can be a bit "muddy" in light of
the "impact rule." In light of that reality. it seems that there are certain components to these
instructions which are missing. and which may be necessary in guiding jurors in understanding
this claim.

The first "Note on Use" advises litigants that the instructions "should not be given if the plaintiff
suffered an impact of any type." That makes it sound like "impact" is a vanishing presumption.
but does not actually say that.

Additionally. in so many cases. "impact" is not such an easy thing to ascertain. and may even be
a factual question. It would seem that a definition of "impact" would be helpful--if not necessary-
-in guiding jurors in ascertaining these claims in some instances.

Additionally, in 420.6, setting forth "Issues on Claim," the instruction asks whether a claimant
suffered a physical injury caused by the emotional distress.

Without knowing what exactly a "physical injury" can be, it may be difficult for the jurors to
properly ascertain and find for an injured victim. Could it be headaches? Stomach aches?
Does it require a visit to a physician?

In light of Willis v. Gami Golden Glades. LLC. 967 So.2d 846 (Fla. 2007). where the Florida
Supreme Court held that a gunman thrusting a gun against the victim s head. satisfied the
requisite "impact" as required by Florida law. the court explained:
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The essence of impact. then. it seems. is that the outside force or
substance, no matter how large or small. visible or invisible. and
no matter that the effects are not immediately deleterious. touch or
enter into the plaintiffs body. Id. at 850.

In Willis. the court had reversed a summary judgment. suggesting that the issue could have
indeed been a factual one. As such. it would seem there could be questions where impact may
definitely need a definition in the instructions.

The requirement of a definition seems even more pronounced with respect to what it means to
have sustained a "physical injury." Going back to Willis, the victim there had been under the
care and treatment of a psychiatrist and psychologist, as well as her general practitioner for
anxiety, depression, panic attacks and post-traumatic stress disorder. She had been on
medication. The court there accepted that the following were "physical manifestations" of
injuries resulting from the attack (a) sexual dysfunction: (b) peripheral temperature changes.
(c) muscle tightening: and (d) increased sweat gland activity.

It would seem that there should be a definition of physical injury to explain the breadth of what
a physical injury may be. because lay people might have a certain "common sense
understanding of physical injury. that would be more limited than what the law allows.

It is analogous, we would submit. to the need for a definition of "permanent injury." as found in
the PIP statute, where a lay person's understanding of what those terms may mean (e.g.. loss
of limb. paralysis). are not always the same as the legal definition (e.g.. permanent loss of
motion. intractable pain). In that instance. the instructions should define the term. we believe.

Finally. it is unclear to us as to when this instruction should be given. In the first Note on Use,
the Committee says "These instructions should not be given if a plaintiff suffered an impact of
any type."

However. that does not seem completely accurate, because if there were an impact suffered,
then it seems the instruction would be given because the plaintiff will have met the threshold for
demonstrating the negligent infliction of emotional distress. That said, it seems that what the
Committee may be trying to say is that if there is a finding of impact. then the instructions are
definitely given.

As always. we thank the Committee for its hard work in revamping and streamlining our
Standard Jury Instructions and also appreciate the opportunity to provide input.

Respectfully submitt .

Julie . Litt y- b
Do Fountain

JHL-R:smr

Cc: Heather Savage Telfer (htelfer@floridabar.org)
sjicivil@ficourts.org
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SECTION 420 — NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

420.1 Introduction 

420.2 Summary of Claims 

420.3 Greater Weight of the Evidence 

420.4 Negligence 

420.5 Legal Cause 

420.6 Issues on Claim 

420.7 Elements of Claim 

420.8 Burden of Proof on Claim 

Note on Use 

The tort of “negligent infliction of emotional distress” is recognized in 
Florida. Champion v. Gray, 478 So. 2d 17 (Fla. 1985); Zell v. Meek, 665 So. 2d 
1048 (Fla. 1995). The boundaries of this cause of action, the persons who may 
recover, and the relationships that form the basis of recovery will be established by 
the courts of this state on a case by case basis. Champion at 21–22. These 
instructions should not be given if the plaintiff suffered an impact of any type. See 
generally, Willis v. Gami Golden Glades, LLC, 967 So. 2d 846, 850 (Fla. 2007). 
The essence of impact is that the outside force or substance, no matter how large or 
small, visible or invisible, and no matter that the effects are not immediately 
deleterious, touch, or enter into the plaintiff’s body. Id. If there was an impact, 
Tthe jury instructions given would be governed by the principles for the type of 
tort involved and the resulting damages. 

420.1 INTRODUCTION 

Members of the jury, you have now heard and received all of the 
evidence in this case. I am now going to tell you about the rules of law that you 
must use in reaching your verdict. [You will recall at the beginning of the case 
I told you that if, at the end of the case I decided that different law applies, I 
would tell you so. These instructions are (slightly) different from what I gave 
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you at the beginning and it is these rules of law that you must now follow.] 
When I finish telling you about the rules of law, the attorneys will present 
their final arguments and you will then retire to decide your verdict. 

420.2 SUMMARY OF CLAIMS 

The claims in this case are as follows. (Claimant) claims that (defendant) 
was negligent in (describe alleged negligence) which inflicted emotional distress 
on (claimant). 

(Defendant) denies that claim and that (describe any affirmative defenses). 

The parties must prove all claims (and defenses) by the greater weight of 
the evidence. I will now define some of the terms you will use in deciding the 
case. 

420.3 GREATER WEIGHT OF THE EVIDENCE 

“Greater weight of the evidence” means the more persuasive and 
convincing force and effect of the entire evidence in the case. 

420.4 NEGLIGENCE 

Negligence is the failure to use reasonable care, which is the care that a 
reasonably careful person would use under like circumstances. Negligence is 
doing something that a reasonably careful person would not do under like 
circumstances or failing to do something that a reasonably careful person 
would do under like circumstances. 

420.5 LEGAL CAUSE 

a. Legal cause generally: 

Negligence is a legal cause of [loss] [injury] [or] [damage] if it directly 
and in natural and continuous sequence produces or contributes 
substantially to producing such [loss] [injury] [or] [damage], so that it 
can reasonably be said that, but for the conduct, the [loss] [injury] [or] 
[damage] would not have occurred. 
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b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] 
negligence need not be the only cause. Negligence may be a legal cause 
of [loss] [injury] [or] [damage] even though it operates in combination 
with [the act of another] [some natural cause] [or] [some other cause] if 
the negligence contributes substantially to producing such [loss] [injury] 
[or] [damage]. 

c. Intervening cause: 

Do not use the bracketed first sentence if this instruction is preceded by the 
instruction on concurring cause:* 

*[In order to be regarded as a legal cause of [loss] [injury] [or] 
[damage], negligence need not be its only cause.] Negligence may also be 
a legal cause of [loss] [injury] [or] [damage] even though it operates in 
combination with [the act of another] [some natural cause] [or] [some 
other cause] occurring after the negligence occurs if [such other cause 
was itself reasonably foreseeable and the negligence contributes 
substantially to producing such [loss] [injury] [or] [damage]] [or] [the 
resulting [loss] [injury] [or] [damage] was a reasonably foreseeable 
consequence of the negligence and the negligence contributes 
substantially to producing it]. 

420.6 ISSUES ON CLAIM 

The issues you must decide on (claimant’s) claim against (defendant) are 
whether: 

a. (Defendant) was negligent in causing injury to (name of 
injured/deceased) by (describe alleged negligence); 

b. (claimant) was involved in some way in the event causing the 
injury (describe the event) to (name of injured/deceased); 

c. (claimant) had a close personal relationship to (name of 
injured/deceased); 

d. (claimant) suffered a physical injury; and 
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e. the physical injury was caused by the emotional distress. 

Notes on Use for 420.6 

1. The elements of negligent infliction of emotional distress are found in 
Champion v. Gray, 478 So. 2d 17 (Fla. 1985) and Zell v. Meek, 665 So. 2d 1048 
(Fla. 1995). 

2. “The requirement that the physically injured person be directly 
involved in the event causing the original injury must also be scrutinized on a case-
by-case basis. Proximity to the accident in time and space does not necessarily 
mean only direct and immediate sight or hearing at the scene of the accident. 
Rather, there may be recovery in instances where there is a direct perception of 
some of the events making up the entire accident, including the immediate 
aftermath of the accident. This would include but not be limited to the factual 
situation found in McLoughlin [v. O’Brian, [1982] 2 All E.R. 298 
(Eng.H.L.1982)].” Zell v. Meek, 665 So. 2d 1048, 1052–53 (Fla. 1995) quoting 
Champion v. Gray, 478 So. 17, 22 (Fla. 1985). 

3. The element of a physical injury is also unnecessary for claims from 
ingesting contaminated food or drink, where a psychotherapist breaches the 
statutory duty of confidentiality and privacy, an entity discloses the results of a 
person’s HIV test in violation of Florida Statutes, intentional torts resulting 
predominantly in emotional damages, freestanding torts such as wrongful birth or 
negligent stillbirth, and any case where the tortfeasor’s negligence may be 
characterized as willful and wanton. See Hagen v. Coca Cola Bottling Co., 804 So. 
2d 1234 (Fla. 2001); Gracey v. Eaker, 837 So. 2d 348 (Fla. 2002); Florida Dept. of 
Corrections v. Abril, 969 So. 2d. 201 (Fla. 2007); Rowell v. Holt, 850 So. 2d 474 
(Fla. 2003); Kush v. Lloyd, 616 So. 2d 415 (Fla. 1992); Tanner v. Hartog, 696 So. 
2d 705 (Fla. 1997), and Brady v. SCI Funeral Services of Florida, Inc., 948 So. 2d 
976, 978 (Fla. 1st DCA 2007). 

4. There is no requirement that a party have a legal relationship with the 
injured or deceased person in order to bring a claim for negligent infliction of 
emotional distress. Watters v. Walgreen Co., 967 So. 2d 930 (Fla. 1st DCA 2007). 
Whether a particular relationship qualifies as a “close personal relationship” will 
depend on the facts of the particular case, and “is typically a question of fact.” Id. 
at 932 (citing Zell v. Meek, 665 So. 2d 1048 (Fla. 1995)). 

5. Examples of physical injuries resulting from emotional distress can be 
found in Champion v. Gray, 478 So. 2d 17 (Fla. 1985) (death) and Zell v. Meek, 
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665 So. 2d 1084 (Fla. 1995) (stomach pains, esophageal blockage, fibromyalgia, 
irritable bowel, and muscle tightness). 

420.7 BURDEN OF PROOF ON CLAIM 

If the greater weight of the evidence does not support (claimant’s) claim, 
your verdict should be for (defendant). 

However, if the greater weight of the evidence supports (claimant’s) 
claim, [then your verdict should be for (claimant) and against (defendant)] 
[then you shall consider the defense raised by (defendant)]. 

[If the greater weight of the evidence supports the defense, your verdict 
should be for (defendant). However, if the greater weight of the evidence does 
not support the defense, your verdict should be for (claimant) and against 
(defendant).] 
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SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

JUDICIAL CONFERENCE ROOM, 23RD FLOOR 
ORANGE COUNTY COURTHOUSE 

425 N. ORANGE AVENUE 
ORLANDO, FLORIDA 

MEETING AGENDA 

FEBRUARY 23, 2017 
1:00 P.M. To 5:30 P.M. 

Members Present: Rebecca Mercier Vargas (Chair); Laura Whitmore (Vice Chair); 
Joseph L. Amos, Jr.; Linda H. Babb; Brian Baggot (via phone); Wendy Berger, 
Steven Brannock; Beatrice Butchko; Jeffrey Cohen; James Daniel; Jack Day (via 
phone); Thomas Dukes; Bryan Gowdy (via phone); Barbara Green; Robert Gross; 
Robert Klein; Matthew Lucas (via phone); Douglas McCarron (via phone); 
Elizabeth Metzger; Seth Miles (via phone); Donald Myers; Jason Odom; Robert 
O’Quinn; Stephanie Ray; Daniel Rogers (via phone); David Sales; Nichole Segal; 
Thomas Slater; Jonathan Trohn; Alan Wagner; Peter Wechsler (via phone); 
Christine Welstead; Charles Wiggins; Melvin Wright. 

Also Present: Heather Telfer (Bar Staff Liaison); Nicholas Brown (Reporter). 

Members Absent: Gary Fox; Richard Suarez; R. Fred Lewis.   

NEW BUSINESS  

a. Negligent Infliction of Emotional Distress 

 Slater encouraged the Committee to consider adding new instructions for 
Negligent Infliction of Emotional Distress (NIED).  He noted we don’t often 
hear much about this cause of action, but it does get tried occasionally.  In 
fact, he tried one last year.   

 Although there is an instruction for Intentional Infliction of Emotional 
Distress (IIED), there is not one for NIED.  In his trial on NIED, Slater used 
the IIED instruction as a basis.  He proposed that if an IIED instruction exists, 
there should also be one for NIED.  He offered to lead a Subcommittee on this 
issue.   

 Vargas asked whether the Committee saw a need to add such an instruction.  
She noted she had reached out to Larry Stewart to determine if he had any 
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institutional recall why the IIED instruction exists but not NIED.  He 
suggested the entire area should be reworked, including outrageousness, 
assault and battery, and others, but could not recall any specific reason the 
Committee had not adopted such an instruction.  Wagner agreed.   

 Vargas asked whether anybody would be interested in forming a 
Subcommittee to address this issue, and received affirmative responses.  
Slater will chair the Subcommittee, and Wiggins offered to help, as did 
Wagner, Gross, Welstead, and Green.   

 Gross asked whether any Florida Supreme Court precedent exists on this 
issue.  Slater responded affirmatively, stating cases exist and provide helpful 
guidance.  Slater offered to circulate an analysis of the existing jurisprudence.    
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SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

MEETING MINUTES 

CEREMONIAL COURTROOM 
ST. JOHNS COUNTY COURTHOUSE 

RICHARD O. WATSON JUDICIAL CENTER 
4010 LEWIS SPEEDWAY 

ST. AUGUSTINE, FLORIDA 32084 

JULY 27, 2017 
1:00 P.M. TO 5:30 P.M. 

Members present: Rebecca Mercier Vargas (Chair), Laura Whitmore (Vice Chair), 
Linda Babb, Wendy Berger, Steven Brannock, Beatrice Butchko, Jeffrey Cohen, 
Jack Day (via phone), Bryan Gowdy, Robert Klein, Matthew Lucas (via phone), 
Douglas McCarron (via phone), Elizabeth Metzger (via phone), Seth Miles (via 
phone), Donald Myers, Jason Odom (via phone), Robert O’Quinn, David Sales, 
Thomas Slater, Johnathan Trohn, Peter Wechsler (via phone), Christine Welstead 
(via phone), Charles Wiggins (via phone), Melvin Wright. 

Also present: Heather Telfer (Bar Staff Liaison), Nicholas Brown (Reporter). 

Members Absent: Joe Amos, Brian Baggot, James Daniel, Thomas Dukes, Gary 
Fox, Barbara Green, Robert Gross, Stephanie Ray, Daniel Rogers, Nichole Segal, 
Richard Suarez, Alan Wagner, R. Fred Lewis.   

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS — TOM SLATER 
(Materials, pp. 144–183). 

Slater reported that the Subcommittee met to discuss the materials, including 
an excerpt of a paper from a seminar talk Slater gave on NIED as well as jury 
instructions and verdict forms used in prior cases.   

The Subcommittee is still at work to develop a first draft of the instructions, 
but anticipates having a draft to circulate by the time of the October meeting.   

In addition to the existing Subcommittee members, Klein and Butchko 
volunteered to join to assist.   
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SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

COMMUNITY ROOM 
ST. PETERSBURG COLLEGE (DOWNTOWN CAMPUS) 

244 2ND AVENUE NORTH 
ST. PETERSBURG, FLORIDA 33701 

OCTOBER 26, 2017 
1:00 P.M. TO 5:30 P.M. 

Meeting Minutes 

Members Present: Rebecca Mercier Vargas (Chair), Laura Whitmore (Vice Chair), 
Joseph L. Amos, Jr., Linda H. Babb, Wendy Berger (via phone), Steven Brannock, 
Beatrice Butchko, Jeffrey Cohen, James Daniel, Jack Day, Brian Gowdy (via 
phone), Robert Gross, Robert Klein (via phone), Elizabeth Metzger, Seth Miles (via 
phone), Jason Odom, Robert O’Quinn, Stephanie Ray, Daniel Rogers, Nichole 
Segal, Thomas Slater, Jonathan Trohn, Peter Wechsler (via phone), Christine 
Welstead, Melvin Wright (via phone). 

Also Present: Heather Telfer (Bar Liaison), Nicholas Brown (Reporter), James 
Barton (ex officio), Cheryl Worman (incoming member). 

Members Absent:  Brian Baggot, Thomas Dukes, Gary Fox, Barbara Green, R. Fred 
Lewis, Matthew Lucas, Douglas McCarron, Donald Myers, David Sales, Richard 
Suarez, Alan Wagner. 

 Negligent Infliction of Emotional Distress — Tom Slater (Materials, 
Pages 418–423). 

Slater provided the report of the Subcommittee.  He reported that the Subcommittee 
has drafted new instructions since the last meeting, and has recently met to address 
them: 

418 NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS  

418.1 Introduction 

418.2 Summary of Claims 

418.3 Greater Weight of the Evidence 

418.4 Legal Cause 
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418.5 Issues on Claim 

418.6 Elements of Claim 

418.7 Burden of Proof on Claim 

Note on Use 

The tort of “negligent infliction of emotional distress” is recognized in 
Florida. Champion v. Gray, 478 So. 2d 17 (Fla. 1985); Zell v. Meek, 
665 So. 2d 1048 (Fla. 1995). The boundaries of this cause of action, the 
persons and who may recover and the relationships that form the basis 
of recovery will be established by the courts of this state on a case by 
case basis.  Champion at 21-22. 

418.1 INTRODUCTION 

Members of the jury, you have now heard and received all of the 
evidence in this case. I am now going to tell you about the rules of law 
that you must use in reaching your verdict. [You will recall at the 
beginning of the case I told you that if, at the end of the case I decided 
that different law applies, I would tell you so. These instructions are 
(slightly) different from what I gave you at the beginning and it is these 
rules of law that you must now follow.]  When I finish telling you about 
the rules of law, the attorneys will present their final arguments and you 
will then retire to decide your verdict. 

418.2 SUMMARY OF CLAIMS 

The  claims in this case are as follows.  (Claimant) claims that 
(Defendant) was negligent in (describe alleged negligence) which 
inflicted emotional distress on (Claimant).   

(Defendant) denies  that claim and that (describe any affirmative 
defenses). 

The parties must prove all claims (and defenses) by the greater weight 
of the evidence.   I will now define some of the terms you will use in 
deciding the case. 

418.3 GREATER WEIGHT OF THE EVIDENCE 

“Greater weight of the evidence” means the more persuasive and 
convincing force and effect of the entire evidence in the case. 
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418.4 LEGAL CAUSE 

a.         Legal cause generally: 

Negligence is a legal cause of if [loss] [injury] [or] [damage] it directly 
and in natural and continuous sequence produces or contributes 
substantially to producing such [loss] [injury] [or] [damage], so that it 
can reasonably be said that, but for the conduct, the [loss] [injury] [or] 
[damage] would not have occurred. 

b.        Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] 
negligence need not be the only cause. Negligence may be a legal cause 
of [loss] [injury] [or] [damage] even though it operates in combination 
with [the act of another] [some natural cause] [or] [some other cause] 
if the negligence contributes substantially to producing such [loss] 
[injury] [or] [damage]. 

c.         Intervening cause: 

Do not use the bracketed first sentence if this instruction is preceded by 
the instruction on concurring cause:* 

*[In order to be regarded as a legal cause of [loss] [injury] [or] 
[damage], negligence need not be its only cause.] Negligence may also 
be a legal cause of [loss] [injury] [or] [damage] even though it operates 
in combination with [the act of another] [some natural cause] [or] [some 
other cause] occurring after the negligence occurs if [such other cause 
was itself reasonably foreseeable and the negligence contributes 
substantially to producing such [loss] [injury] [or] [damage]] [or] [the 
resulting [loss] [injury] [or] [damage] was a reasonably foreseeable 
consequence of the negligence and the negligence contributes 
substantially to producing it]. 

418.5 ISSUES ON CLAIM 

The issues you must decide on (Claimant’s) claim against (Defendant) 
are: whether (Defendant) was negligent in (describe alleged 
negligence), and, if so, whether that negligence was a legal cause of the 
[loss] [injury] [or] [damage] to (Claimant). 
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418.6  ELEMENTS OF CLAIM 

To establish a claim for negligent infliction of emotional distress, 
(Claimant) must prove that: 1) (Claimant)  suffered a physical injury; 
2) that the physical injury was caused by the psychological trauma; 3) 
that (Claimant) was involved in some way in the event causing the 
negligent injury to (name of injured/deceased); and 4) (Claimant) had 
a close personal relationship to (name of injured/deceased). 

Notes on Use for 418.6 

1. The elements of negligent infliction of emotional distress 
are  found in Champion v. Gray, 478 So. 2d 17 (Fla. 1985) and 
Zell v. Meek, 665 So. 2d 1048 (Fla. 1995).  The element of a 
physical injury is unnecessary for claims from ingesting 
contaminated food or drink, where a psychotherapist breaches 
the statutory duty of confidentiality and privacy, an entity 
discloses the results of a person’s HIV test in violation of Florida 
Statutes, intentional torts resulting predominantly in emotional 
damages and freestanding torts such as wrongful birth or 
negligent stillbirth.  See Hagen v. Coca Cola Bottling Co., 804 
So.2d 1234 (Fla. 2001); Gracey v. Eaker, 837 So.2d 348 (Fla. 
2002); Florida Dept. of Corrections v. Abril, 969 So.2d. 201 (Fla. 
2007); Rowell v. Holt, 850 So.2d 474 (Fla. 2003); Kush v. Lloyd, 
616 So.2d 415 (Fla. 1992) and Tanner v. Hartog, 696 So.2d 705 
(Fla. 1997). 

2. There is no requirement that a party have a legal relationship with 
the injured or decease person in order to bring a claim for 
negligent infliction of emotional distress.  Watters v. Walgreen 
Co., 967 So.2d 930 (Fla. 1st DCA 2007);  
 

418.7 BURDEN OF PROOF ON CLAIM 

If the greater weight of the evidence does not support (Claimant’s) 
claim, your verdict should be for (Defendant). 

However, if the greater weight of the evidence supports (Claimant’s) 
claim, [then your verdict should be for (Claimant) and against 
(Defendant)] [then you shall consider the defense raised by 
(Defendant)].  
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[If the greater weight of the evidence supports the defense, your verdict 
should be for (Defendant). However, if the greater weight of the 
evidence does not support the defense, your verdict should be for 
(Claimant) and against (Defendant).] 

Slater reported that, since drafting these instructions, the Subcommittee further 
modified the Note on Use for 418.6 (Elements of Claim) to address the distinction 
between a bystander case and an impact case, as follows:   

Notes on Use for 418.6 

1. The elements of negligent infliction of emotional distress are found 
in Champion v. Gray, 478 So. 2d 17 (Fla. 1985) and Zell v. Meek, 665 
So. 2d 1048 (Fla. 1995).   

2. “[T]he prerequisites for recovery for negligent infliction of emotional 
distress differ depending on whether the plaintiff has or has not suffered 
a physical impact from an external force.  If the plaintiff has suffered 
an impact, Florida courts permit recovery for emotional distress 
stemming from the incident during which the impact occurred, and not 
merely the impact itself.  If, however, the plaintiff has not suffered an 
impact, the complained-of mental distress must be ‘manifested by 
physical injury,’ the plaintiff must be ‘involved’ in the incident by 
seeing, hearing, or arriving on the scene as the traumatizing event 
occurs, and the plaintiff must suffer the complained-of mental distress 
and accompanying physical impairment ‘within a short time’ of the 
incident.”  Willis v. Gami Golden Glades, LLC, 967 So. 2d 846, 850 
(Fla. 2007) (quoting Zell v. Meek, 665 So. 2d 1048, 1050 n.1 (Fla. 
1995)).   

3. The element of a physical injury is also unnecessary for claims from 
ingesting contaminated food or drink, where a psychotherapist breaches 
the statutory duty of confidentiality and privacy, an entity discloses the 
results of a person’s HIV test in violation of Florida Statutes, intentional 
torts resulting predominantly in emotional damages, freestanding torts 
such as wrongful birth or negligent stillbirth, and any case where the 
tortfeasor’s negligence may be characterized as willful and 
wanton.  See Hagen v. Coca Cola Bottling Co., 804 So.2d 1234 (Fla. 
2001); Gracey v. Eaker, 837 So.2d 348 (Fla. 2002); Florida Dept. of 
Corrections v. Abril, 969 So.2d. 201 (Fla. 2007); Rowell v. Holt, 850 
So.2d 474 (Fla. 2003); Kush v. Lloyd, 616 So.2d 415 (Fla. 1992); 
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Tanner v. Hartog, 696 So.2d 705 (Fla. 1997), and Brady v. SCI Funeral 
Services of Florida, Inc., 948 So. 2d 976, 978 (Fla. 1st DCA 2007).   

4. There is no requirement that a party have a legal relationship with 
the injured or deceased person in order to bring a claim for negligent 
infliction of emotional distress.  Watters v. Walgreen Co., 967 So. 2d 
930 (Fla. 1st DCA 2007).  Whether a particular relationship qualifies 
as a “close personal relationship” will depend on the facts of the 
particular case, and “is typically a question of fact.”  Id. at 932 (citing 
Zell v. Meek, 665 So. 2d 1048 (Fla. 1995)).   

Slater explained that the old rule was that, in order to make a claim for emotional 
distress, there had to be some impact and a physical injury.  But then exceptions 
were carved out over time in the caselaw.  Finally, the Florida Supreme Court 
decided Willis v. Gami Golden Glades, LLC, 967 So. 2d 846, 850 (Fla. 2007), which 
explained that, in an impact case, all that is required is a touching, and it need not 
involve a physical injury.  The claimant there had been assaulted, and was touched, 
but suffered no physical injury despite experiencing significant emotional distress.  
The Court held that any kind of touching is sufficient to allow a Plaintiff to continue 
with a claim for emotional distress.  That situation is distinguished from “bystander” 
cases involving no touching, such as Champion v. Gray, 478 So. 2d 17 (Fla. 1985), 
and Zell v. Meek, 665 So. 2d 1048 (Fla. 1995).   

Slater reported that the Subcommittee is close to finishing the instructions.  It found 
no need for a separate instruction on impact without physical injury, which would 
fall under the general negligence standard instead.  These instructions under Chapter 
418 are intended for bystander cases, and the supplemental Note on Use explains 
that, where there is an impact, the negligence instructions should be used instead.   

Daniel asked whether the existence of an impact is a fact question for the jury.  Slater 
indicated that, yes under the right circumstances, that could be true.  Daniel 
suggested an instruction or a note on use to guide practitioners on the issue, like the 
new fiduciary duty instruction on vicarious liability.   

Rogers is in favor of employing more notes to explain the impact vs. non-impact 
distinction.  Rogers proposed adding new language to the first note on use 
explaining the issue.  Slater indicated the Subcommittee would address that.   

 

Rogers also asked about 418.6 (Elements Of Claim). He observed that the new Note 
on Use 2 does a great job explaining the impact vs. non-impact distinction, and 
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suggested incorporating those concepts into instruction 418.6.  For example, he was 
concerned that the language “involved in some way” does not fully capture what the 
Florida Supreme Court said in Willis; instead, the draft could be read to suggest that 
the claimant must have been involved in causing the injury.  Slater explained the 
Supreme Court precedent applies these on a case-by-case basis rather than by bright-
line rule.  Butchko suggested a fill-in-the-blank instruction directing the parties to 
insert the specific facts, such as “describe event involving injury” or similar.   

Welstead asked about whether to define the temporal element “within a short time,” 
and Slater said it cannot be defined and must be a jury question.  Butchko and Rogers 
both noted that if the time element cannot be defined, then there should also be an 
instruction on that issue as well.  It could be similar to the instruction for 
premeditation—there is no fixed time, but there must be enough time in context to 
satisfy the element.  Slater noted that in Zell, the time frame was 9 months, 
suggesting broad variability in the context of the case.   

The Committee also addressed the order of the elements in 418.6, and Rogers 
suggested adjusting it as follows: 1) an injury as the result of negligence, 2) a 
sufficiently close relationship to the injured party, 3) which results in psychological 
trauma to the claimant, 4) which causes physical injury.   

Butchko suggested the Subcommittee develop the instructions further to incorporate 
the Committee discussion.  Vargas also suggested incorporating the definition of 
negligence and legal cause as well, with which Gowdy agreed.  Gowdy also 
identified the same “the/a” issue in 418.5 as the Committee discussed earlier in the 
day with respect to the fiduciary duty instructions.  Day noted the same issue in 418.6 
before “psychological trauma,” which presently suggests that trauma occurred.  
Gowdy further noted the word “that” is duplicated in the elements of 418.6 as well 
and should be removed.   

Vargas decided to send the instructions back to the Subcommittee for further 
work.  Slater agreed the Subcommittee would develop the instructions further 
in advance of the next Committee meeting.   
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SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

CHIEF JUDGE’S CHAMBERS 

DUVAL COUNTY COURTHOUSE 

501 W. ADAMS ST 

JACKSONVILLE, FL 32202 

MEETING MINUTES 

MARCH 1, 2018 
1:00 P.M. TO 5:30 P.M. 

Members Present:  Laura Whitmore (Chair), Jeffrey A. Cohen (Vice Chair), Joseph 
Amos (via phone), Linda Babb, Wendy Berger, Steven Brannock 
(via phone), Beatrice Butchko (via phone), James Daniel, Jack 
Day (via phone), Bryan Gowdy (via phone), Barbara Green, 
Robert Gross (via phone), James Gustafson, Jr., Robert Klein 
(via phone), Douglas McCarron (via phone), Elizabeth Metzger 
(via phone), Seth Miles (via phone), Donald Myers, Jason Odom, 
Robert O’Quinn, Stephanie Ray, Daniel Rogers, Samuel Salario, 
Matthew Schultz, Nichole Segal, Thomas Slater, Johnathan 
Trohn, Alan Wagner (via phone), Christine Welstead, Charles 
Wiggins, Cheryl Worman, Melvin Wright.   

Also Present:  Heather Telfer (Bar Staff Liaison), Nicholas Brown (Reporter).   

Members Absent: Brian Baggot, R. Fred Lewis, Richard Suarez, Peter Wechsler.   

 NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS — TOM 
SLATER (Materials, Pages 133–145). 

Slater provided the report of the Subcommittee.   

Slater reported that at the last meeting, the Subcommittee presented a set of 
Negligent Infliction of Emotional Distress (“NIED”) instructions that the Committee 
discussed at length.  Since then, the Subcommittee has considered and attempted to 
incorporate the Committee’s comments, particularly in the following four respects. 

First, the Subcommittee considered whether these instructions should be used in a 
case without a physical impact.  The Subcommittee elected to address this issue by 
adding an introductory Note on Use explaining that these instructions should not be 
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given in any case with a physical impact; in those cases, the general negligence 
instructions should be given. 

Second, the Subcommittee assessed whether the instruction should address the 
underlying event giving rise to the action.  That has now been incorporated by 
inserting parenthetical language into 418.7, so that the parties can insert the relevant 
factual information as appropriate. 

Third, the Subcommittee considered whether to include language on the temporal 
element, because the decisional authorities discuss physical manifestations 
occurring “within a short period of time” from the emotional event without 
specifying what period of time would be appropriate.  The Subcommittee reviewed 
the cases, in which the Florida Supreme Court recognized that defining “a short 
period of time” is virtually impossible and left that issue open for the jury to 
determine.  The Subcommittee accordingly decided that no amendments are 
necessary in this regard, because if the Florida Supreme Court cannot define an 
appropriate period of time, then the Committee should not either.  The Subcommittee 
therefore recommends not attempting to define the temporal element in the standard 
instruction.   

Fourth, the Subcommittee considered whether to instruct on the language of being 
involved in some way.  To address this, the Subcommittee decided to add Note on 
Use 2 to 418.7, which quotes the language from the decisional authorities.   

Whitmore thanked Slater and the Subcommittee for its hard work on the instructions, 
which are set forth in full below, as amended by the Committee.   

Whitmore asked how to reconcile the introductory Note on Use for 418, which states 
the instructions “should not be given if the Plaintiff suffered an impact of any type,” 
with Note on Use 3 to 418.7, which quotes authorities suggesting that an impact can 
support a claim of NIED.  Slater explained that in a case involving an impact, the 
Plaintiff may have a claim, but it would not be a claim for NIED.   

The Committee discussed various options to address this apparent conflict.  
Ultimately, the Committee decided to omit Note on Use 3 to 418.7, but retain the 
introductory Note on Use for 418.   

With respect to Note on Use 4, addressing claims for which physical injury is 
unnecessary, Whitmore observed that by providing so many different examples, the 
Note gives the impression that the list is exhaustive.  Slater confirmed the list 
included all relevant claims identified in the decisional authorities, so no change was 
warranted.   



Appendix D – 14 

The Committee also identified and corrected minor typographical errors in the 
proposed instructions.   

As amended, proposed instructions read in full: 

418 NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS  

418.1 Introduction 

418.2 Summary of Claims 

418.3 Greater Weight of the Evidence 

418.4 Negligence 

418.5 Legal Cause 

418.6 Issues on Claim 

418.7 Elements of Claim 

418.8 Burden of Proof on Claim 

Note on Use 

The tort of “negligent infliction of emotional distress” is recognized in 
Florida. Champion v. Gray, 478 So. 2d 17 (Fla. 1985); Zell v. Meek, 
665 So. 2d 1048 (Fla. 1995). The boundaries of this cause of action, the 
persons and who may recover and the relationships that form the basis 
of recovery will be established by the courts of this state on a case by 
case basis.  Champion at 21-22.  These instructions should not be given 
if the Plaintiff suffered an impact of any type.  See generally, Willis v. 
Gami Golden Glades, LLC, 967 So. 2d 846, 850 (Fla. 2007). The jury 
instructions given would be governed by the principles for the type of 
tort involved and the resulting damages. 

418.1 INTRODUCTION 

Members of the jury, you have now heard and received all of the 
evidence in this case. I am now going to tell you about the rules of law 
that you must use in reaching your verdict. [You will recall at the 
beginning of the case I told you that if, at the end of the case I decided 
that different law applies, I would tell you so. These instructions are 
(slightly) different from what I gave you at the beginning and it is these 
rules of law that you must now follow.]  When I finish telling you about 
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the rules of law, the attorneys will present their final arguments and you 
will then retire to decide your verdict. 

418.2 SUMMARY OF CLAIMS 

The  claims in this case are as follows.  (Claimant) claims that 
(Defendant) was negligent in (describe alleged negligence) which 
inflicted emotional distress on (Claimant).   

(Defendant) denies  that claim and that (describe any affirmative 
defenses). 

The parties must prove all claims (and defenses) by the greater weight 
of the evidence.   I will now define some of the terms you will use in 
deciding the case. 

418.3 GREATER WEIGHT OF THE EVIDENCE 

“Greater weight of the evidence” means the more persuasive and 
convincing force and effect of the entire evidence in the case. 

418.4 NEGLIGENCE 

Negligence is the failure to use reasonable care, which is the care that 
a reasonably careful person would use under like circumstances. 
Negligence is doing something that a reasonably careful person would 
not do under like circumstances or failing to do something that a 
reasonably careful person would do under like circumstances. 

418.5 LEGAL CAUSE 

a.         Legal cause generally: 

Negligence is a legal cause of  [loss] [injury] [or] [damage] if it directly 
and in natural and continuous sequence produces or contributes 
substantially to producing such [loss] [injury] [or] [damage], so that it 
can reasonably be said that, but for the conduct, the [loss] [injury] [or] 
[damage] would not have occurred. 

b.        Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] 
negligence need not be the only cause. Negligence may be a legal cause 
of [loss] [injury] [or] [damage] even though it operates in combination 
with [the act of another] [some natural cause] [or] [some other cause] 
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if the negligence contributes substantially to producing such [loss] 
[injury] [or] [damage]. 

c.         Intervening cause: 

Do not use the bracketed first sentence if this instruction is preceded by 
the instruction on concurring cause:* 

*[In order to be regarded as a legal cause of [loss] [injury] [or] 
[damage], negligence need not be its only cause.] Negligence may also 
be a legal cause of [loss] [injury] [or] [damage] even though it operates 
in combination with [the act of another] [some natural cause] [or] [some 
other cause] occurring after the negligence occurs if [such other cause 
was itself reasonably foreseeable and the negligence contributes 
substantially to producing such [loss] [injury] [or] [damage]] [or] [the 
resulting [loss] [injury] [or] [damage] was a reasonably foreseeable 
consequence of the negligence and the negligence contributes 
substantially to producing it]. 

418.6 ISSUES ON CLAIM 

The issues you must decide on (Claimant’s) claim against (Defendant) 
are: whether (Defendant) was negligent in (describe alleged 
negligence), and, if so, whether that negligence was a legal cause of 
[loss] [injury] [or] [damage] to (Claimant). 

418.7  ELEMENTS OF CLAIM 

To establish a claim for negligent infliction of emotional distress, 
(Claimant) must prove that: 1) (Claimant) was involved in some way in 
the (describe the event) causing the negligent injury to (name of 
injured/deceased);  2) (Claimant) had a close personal relationship to 
(name of injured/deceased); 3) (Claimant) suffered a physical injury; 
and 4) the physical injury was caused by the psychological trauma.  

Notes on Use for 418. 

 

1. The elements of negligent infliction of emotional distress are 
found in Champion v. Gray, 478 So. 2d 17 (Fla. 1985) and Zell 
v. Meek, 665 So. 2d 1048 (Fla. 1995).   

2. “‘The requirement that the physically injured person be directly 
involved in the event causing the original injury must also be 
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scrutinized on a case-by-case basis. Proximity to the accident in 
time and space does not necessarily mean only direct and 
immediate sight or hearing at the scene of the accident. Rather, 
there may be recovery in instances where there is a direct 
perception of some of the events making up the entire accident, 
including the immediate aftermath of the accident. This would 
include but not be limited to the factual situation found in 
McLoughlin [v. O'Brian, [1982] 2 All E.R. 298 
(Eng.H.L.1982)].’”  Zell v. Meek 665 So. 2d. 1048, 1052- 53 (Fla. 
1995) (quoting Champion v. Gray, 478 So. 17, 22 (Fla. 1985)). 
 

3. “[T]he prerequisites for recovery for negligent infliction of 
emotional distress differ depending on whether the plaintiff has 
or has not suffered a physical impact from an external force.  If 
the plaintiff has suffered an impact, Florida courts permit 
recovery for emotional distress stemming from the incident 
during which the impact occurred, and not merely the impact 
itself.  If, however, the plaintiff has not suffered an impact, the 
complained-of mental distress must be ‘manifested by physical 
injury,’ the plaintiff must be ‘involved’ in the incident by seeing, 
hearing, or arriving on the scene as the traumatizing event occurs, 
and the plaintiff must suffer the complained-of mental distress 
and accompanying physical impairment ‘within a short time’ of 
the incident.”  Willis v. Gami Golden Glades, LLC, 967 So. 2d 
846, 850 (Fla. 2007) (quoting Zell v. Meek, 665 So. 2d 1048, 
1050 n.1 (Fla. 1995)).  
 

4.3. The element of a physical injury is also unnecessary for 
claims from ingesting contaminated food or drink, where a 
psychotherapist breaches the statutory duty of confidentiality and 
privacy, an entity discloses the results of a person’s HIV test in 
violation of Florida Statutes, intentional torts resulting 
predominantly in emotional damages, freestanding torts such as 
wrongful birth or negligent stillbirth, and any case where the 
tortfeasor’s negligence may be characterized as willful and 
wanton.  See Hagen v. Coca Cola Bottling Co., 804 So.2d 1234 
(Fla. 2001); Gracey v. Eaker, 837 So.2d 348 (Fla. 2002); Florida 
Dept. of Corrections v. Abril, 969 So.2d. 201 (Fla. 2007); Rowell 
v. Holt, 850 So.2d 474 (Fla. 2003); Kush v. Lloyd, 616 So.2d 415 
(Fla. 1992); Tanner v. Hartog, 696 So.2d 705 (Fla. 1997), and 
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Brady v. SCI Funeral Services of Florida, Inc., 948 So. 2d 976, 
978 (Fla. 1st DCA 2007).   

5.4. There is no requirement that a party have a legal 
relationship with the injured or deceased person in order to bring 
a claim for negligent infliction of emotional distress.  Watters v. 
Walgreen Co., 967 So. 2d 930 (Fla. 1st DCA 2007).  Whether a 
particular relationship qualifies as a “close personal relationship” 
will depend on the facts of the particular case, and “is typically a 
question of fact.”  Id. at 932 (citing Zell v. Meek, 665 So. 2d 1048 
(Fla. 1995)).   

418.8 BURDEN OF PROOF ON CLAIM 

If the greater weight of the evidence does not support (Claimant’s) 
claim, your verdict should be for (Defendant). 

However, if the greater weight of the evidence supports (Claimant’s) 
claim, [then your verdict should be for (Claimant) and against 
(Defendant)] [then you shall consider the defense raised by 
(Defendant)].  

[If the greater weight of the evidence supports the defense, your verdict 
should be for (Defendant). However, if the greater weight of the 
evidence does not support the defense, your verdict should be for 
(Claimant) and against (Defendant).] 

Wright moved to approve the instructions as amended, Babb seconded, and the 
Committee voted unanimously in favor.   

Whitmore thanked Slater and the Subcommittee for its work.   
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SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

FLORIDA SUPREME COURT 
500 S. DUVAL STREET 

TALLAHASSEE, FL 32399 

MEETING MINUTES 

JULY 26, 2018 

Members Present:  Laura Whitmore (Chair), Jeffrey A. Cohen (Vice Chair), Joseph 
L. Amos, Jr., Linda Babb, Wendy Berger (via phone), Beatrice 
Butchko (via phone) Bryan Gowdy, Barbara Green, Robert Gross, 
James Gustafson, Jr., Robert Klein (via phone), Douglas 
McCarron (via phone), Elizabeth Metzger, Seth Miles (via phone), 
Donald Myers, Jason Odom (via phone), Stephanie Ray, Daniel 
Rogers, Samuel Salario (via phone), Matthew Schultz, Nichole 
Segal, Tom Slater (via phone), Alan Wagner, Peter Wechsler (via 
phone), Christine Welstead (via phone), Cheryl Worman, Melvin 
Wright (via phone).   

Also Present:  Heather Telfer (Bar Staff Liaison), Nicholas Brown (Reporter).   

Members Absent: Brian Baggot, Steven Brannock, James Daniel, Jack Day, R. Fred 
Lewis, Robert O’Quinn, Richard Suarez, Jonathan Trohn, Charles 
Wiggins. 

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS — TOM SLATER 
(Materials, Pages 28–40).  

Slater delivered the report of the Subcommittee.  He began by thanking the 
Subcommittee for its work on the Negligent Infliction of Emotional Distress (NIED) 
instructions.   

Slater reported that the Committee voted to approve the NIED instructions at the 
March 2018 meeting, but as they were being prepared for publication, further 
necessary amendments were identified involving 420.2 (Summary of Claims) and 
420.6 (Issues on Claim).  The Subcommittee incorporated the revisions and 
circulated them to the full Committee, who approved them by electronic vote in 
March 2018.  The revised proposed instructions were published in the April 15, 
2018, Edition of the Florida Bar News.   
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The Committee received only one letter regarding the NIED instructions.  In the 
letter, Julie H. Littky-Rubin and Don Fountain raised several issues regarding the 
impact rule and physical injuries.  The Subcommittee met and discussed the issues 
raised in the letter and decided that further amendments were in order for 
clarification.   

In particular, the Subcommittee suggested revising the introductory Note on Use to 
the NIED instructions to add a quote from Willis v. Gami Golden Glades, LLC, 967 So. 2d 
846 (Fla. 2007), as follows: 

The tort of “negligent infliction of emotional distress” is 
recognized in Florida. Champion v. Gray, 478 So. 2d 17 
(Fla. 1985); Zell v. Meek, 665 So. 2d 1048 (Fla. 1995). The 
boundaries of this cause of action, the persons who may 
recover, and the relationships that form the basis of 
recovery will be established by the courts of this state on 
a case by case basis. Champion at 21–22. These 
instructions should not be given if the plaintiff suffered an 
impact of any type. See generally, Willis v. Gami Golden 
Glades, LLC, 967 So. 2d 846, 850 (Fla. 2007). The essence 
of impact is that the outside force or substance, no matter 
how large or small, visible or invisible, and no matter that 
the effects are not immediately deleterious, touch or enter 
into the plaintiff’s body. Id. If there was an impact, Tthe 
jury instructions given would be governed by the 
principles for the type of tort involved and the resulting 
damages. 

Green identified that the draft contained an extra comma after “touch” that should 
be removed.  The Committee agreed with this correction, which is incorporated in 
the above excerpt.   

The Subcommittee also suggested adding a fifth Note on Use to 420.6 (Issues on 
Claim), reading as follows: 

5. Examples of physical injuries resulting from 
emotional distress can be found in Champion v. Gray, 478 
So. 2d 17 (Fla. 1985) (death) and Zell v. Meek, 665 So. 2d 
1084 (Fla. 1995) (stomach pains, esophageal blockage, 
fibromyalgia, irritable bowel, and muscle tightness). 
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Slater reported that, with these changes, the Subcommittee believes the NIED 
instructions are complete and ready to be submitted to the Supreme Court.   

Telfer identified that the subsection letters under 420.6 in the draft instructions 
should be formatted in italics, not bolded, because the letters themselves will not be 
read.  The Committee agreed.   

Slater moved to approve the draft instructions as amended by the full 
Committee; Rogers seconded the motion, and the Committee voted in favor of 
the motion.   

Whitmore thanked Slater and the Subcommittee for their excellent work on this 
project.   
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LA VISTA · PRATHER 
KEEN &LITTKY-RUBIN 

PERSONAL INJURY ATTORNEYS 

Direct Dial : (561) 899-2109 

E-Mail: jlittkyrubin@clarkfountain.com 


May 10, 2018 

Via Email to lwhitmore@shb.com 
Ms. Laura Whitmore 
Shook, Hardy & Bacon 
100 N. Tampa Street 
Suite 2900 
Tampa, FL 33602-5810 

Dear Ms. Whitmore: 

First, we want to say thank you to you and the Committee for all of the fine work it does. Having 
these overhauled instructions has made life in the courtroom a lot easier (on the jury instruction 
front anyway!). 

We have had an opportunity to review the Committee's proposed instructions on negligent 
infliction of emotional distress (Section 420), recently published in the Bar News. 

We know that the law on negligent infliction of emotional distress can be a bit "muddy" in light of 
the "impact rule. " In light of that reality, it seems that there are certain components to these 
instructions which are missing, and which may be necessary in guiding jurors in understanding 
this claim. 

The first "Note on Use" advises litigants that the instructions "should not be given if the plaintiff 
suffered an impact of any type." That makes it sound like "impact" is a vanishing presumption, 
but does not actually say that. 

Additionally, in so many cases, "impact" is not such an easy thing to ascertain, and may even be 
a factual question. It would seem that a definition of "impact" would be helpful--if not necessary
-in guiding jurors in ascertaining these claims in some instances. 

Additionally, in 420.6, setting forth "Issues on Claim," the instruction asks whether a claimant 
"suffered a physical injury caused by the emotional distress." 

Without knowing what exactly a "physical injury" can be, it may be difficult for the jurors to 
properly ascertain and find for an injured victim. Could it be headaches? Stomach aches? 
Does it require a visit to a physician? 

In light of Willis v. Gami Golden Glades, LLC, 967 So.2d 846 (Fla. 2007), where the Florida 
Supreme Court held that a gunman thrusting a gun against the victim's head, satisfied the 
requisite "impact" as required by Florida law, the court explained: 

1919 N. Flagler Drive, 2nd Floor• West Palm Beach, FL 33407 
(561) 899-2100 •Facsimile (561) 832-3580 • (866) 643-3318 •www.clarkfountain.com 
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The essence of impact, then , it seems, is that the outside force or 
substance, no matter how large or small , visible or invisible, and 
no matter that the effects are not immediately deleterious, touch or 
enter into the plaintiffs body. Id. at 850. 

In Willis, the court had reversed a summary judgment, suggesting that the issue could have 
indeed been a factual one. As such, it would seem there could be questions where impact may 
definitely need a definition in the instructions. 

The requirement of a definition seems even more pronounced with respect to what it means to 
have sustained a "physical injury." Going back to Willis, the victim there had been under the 
care and treatment of a psychiatrist and psychologist, as well as her general practitioner for 
anxiety, depression, panic attacks and post-traumatic stress disorder. She had been on 
medication. The court there accepted that the following were "physical manifestations" of 
injuries resulting from the attack: (a) sexual dysfunction; (b) peripheral temperature changes; 
(c) muscle tightening; and (d) increased sweat gland activity. 

It would seem that there should be a definition of physical injury to explain the breadth of what 
a physical injury may be, because lay people might have a certain "common sense" 
understanding of physical injury, that would be more limited than what the law allows. 

It is analogous, we would submit, to the need for a definition of "permanent injury," as found in 
the PIP statute, where a lay person's understanding of what those terms may mean (e.g. , loss 
of limb, paralysis), are not always the same as the legal definition (e.g. , permanent loss of 
motion, intractable pain). In that instance, the instructions should define the term, we believe. 

Finally, it is unclear to us as to when this instruction should be given. In the first Note on Use, 
the Committee says "These instructions should not be given if a plaintiff suffered an impact of 
any type." 

However, that does not seem completely accurate, because if there were an impact suffered, 
then it seems the instruction would be given because the plaintiff will have met the threshold for 
demonstrating the negligent infliction of emotional distress. That said, it seems that what the 
Committee may be trying to say is that if there is a finding of impact, then the instructions are 
definitely given. 

As always, we thank the Committee for its hard work in revamping and streamlining our 
Standard Jury Instructions and also appreciate the opportunity to provide input. 

JHL-R:smr 

Cc: 	 Heather Savage Telfer (htelfer@floridabar.org) 
sjicivil@flcourts.org 
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