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IN THE SUPREME COURT OF FLORIDA 

IN RE: STANDARD JURY 
INSTRUCTIONS CRIMINAL CASES             CASE NO.:  SC18-
REPORT 2018-12
__________________________________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing new and amended instructions to the Florida Standard Jury 
Instructions in Criminal Cases, is filed pursuant to Article V, section 2(a), Florida 
Constitution. 
                           Instruction #             Topic  
Proposal 1         3.6(m)                        Affirmative Defense: Temporary 

Possession of a Controlled Substance for 
Legal Disposal

Proposal 2         3.6(n)                        Affirmative Defense: Controlled 
Substance was Lawfully Obtained from a 
Practitioner or Pursuant to a Valid 
Prescription

Proposal 3         25.2                            Sale, Purchase, Manufacture, Delivery, or 
Possession with Intent to Sell, Purchase, 
Manufacture, or Deliver a Controlled 
Substance

Proposal 4         25.3                            Sale, Purchase, Delivery, or Possession In 
Excess of Ten Grams of a Controlled 
Substance  

Proposal 5         25.4                            Delivery of a Controlled Substance to or 
Use of Minor

Proposal 6         25.5                            Bringing a Controlled Substance into 
State 

Proposal 7         25.6 Sell, Manufacture, Deliver, or Possession
                                                              with Intent to Sell, Manufacture, or
                                                              Deliver a Controlled Substance in
                                                              Specified Locations  
Proposal 8         25.7(a)                       Trafficking in (Name of Controlled 
                                                              Substance)
Proposal 9         25.8 Obtaining a Controlled Substance By
                                                              Fraud 
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Proposal 10       25.9 Trafficking in Cannabis 
Proposal 11       25.10                          Trafficking in Cocaine
Proposal 12       25.11                          Trafficking in [Morphine] [Opium] 
                                                              [Hydromorphone] [Heroin] [(Specified
                                                              Substance Alleged)]
Proposal 13       25.11(a)                     Trafficking in Hydrocodone 
Proposal 14       25.11(b)                     Trafficking in Oxycodone
Proposal 15       25.12                          Trafficking in Phencyclidine 
Proposal 16       25.13                          Trafficking in Methaqualone
Proposal 17       25.13(a)                     Trafficking in [Amphetamine] 
                                                              [Methamphetamine]
Proposal 18       25.13(b)                     Trafficking in Flunitrazepam
Proposal 19       25.13(c)                      Trafficking in [GHB] [GBL] [1,4-
                                                               Butanediol]
Proposal 20       25.13(d)                      Trafficking in Phenethylamines (includes
                                                               MDMA) 
Proposal 21        25.13(e)                     Trafficking in LSD
Proposal 22        25.14                          Use or Possession with Intent to Use 
                                                               Drug Paraphernalia
Proposal 23        25.15                          Delivery, Possession with Intent to 
                                                               Deliver, or Manufacture with Intent to   
                                                               Deliver Drug Paraphernalia 
Proposal 24         25.17                         Contraband in County Detention
                                                               Facility
Proposal 25         25.18                         Contraband in Juvenile [Detention
                                                               Facility] [Commitment Program]
Proposal 26         25.19                         Unlawful Sale, Manufacture, Alteration, 

Delivery, Uttering, or Possession of 
Counterfeit-Resistant Prescription 
Blanks for Controlled Substances

Proposal 27         25.20                         Possession of Contraband [in] [upon
                                                               The Grounds of] a State Correctional 
                                                               Facility
Proposal 28         25.21                         [Introduction] [Removal] of
                                                               Contraband [into] [from] a State
                                                               Correctional Facility      
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 The proposals are in Appendix A. Words to be deleted are shown with 
strike-through marks; words to be added are underlined. All of the proposals were 
published in the Bar News on August 15, 2018. No comments were received.

Initial Remarks
In March 2018, the Court promulgated a new format to explain the concept 

of “possession” to jurors. In that same opinion, the Court revised the wording for 
the section of the standard simple possession of a controlled substance instruction 
(#25.7) that captures the affirmative defense of lack of knowledge of the illicit 
nature of the controlled substance in § 893.101, Fla. Stat. In Re: Standard Jury 
Instructions in Criminal Cases - Report 2017-03, 238 So. 3d 182 (Fla. 2018). The 
new format is as follows:

Possession.
To prove (defendant) “possessed” item x, the State must prove beyond a 

reasonable doubt that [he] [she] a) knew of the existence of item x; and b) 
intentionally exercised control over item x. 

Give if applicable. 
Control can be exercised over item x whether it is carried on a person, 

near a person, or in a completely separate location. Mere proximity to item x 
does not establish that the person intentionally exercised control over it in the 
absence of additional evidence. Control can be established by proof that 
(defendant) had direct personal power to control item x or the present ability to 
direct its control by another.  

Joint possession.
Possession of item x may be sole or joint, that is, two or more persons 

may possess it.

Affirmative defense: Lack of knowledge of illicit nature. Give if applicable.  
§ 893.101(2) and (3), Fla. Stat.

Lack of knowledge of the illicit nature of a controlled substance is a 
defense to (crime charged). You may but are not required to infer that 
(defendant) was aware of the illicit nature of the controlled substance if you 
find that [he] [she] possessed the controlled substance.
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The proposals in this report have been amended to make the explanation of 
“possession” and the affirmative defense sections consistent throughout the 
standard drug-related criminal jury instructions. 

Proposal 1 – Instruction 3.6(m)
The only substantive change was to add the new explanation of 

“possession.” As mentioned above, no comments were received from publication. 
Upon final review, the vote was unanimous to file the proposal with the Court.

Proposal 2 – Instruction 3.6(n)
The Committee added the new explanation of “possession, expanded an 

italicized note to the judge about the burden of persuasion of the affirmative 
defense, and updated the definitions of “practitioner” and “prescription,” so that 
the instruction is consistent with the definitions of those terms in § 893.02, Fla. 
Stat. No comments were received after publication. Upon final review, the vote 
was unanimous to file the proposal with the Court.

Proposal 3 – Instruction 25.2
First, the Committee updated the definition of “cannabis” to match the 

definition of that term in § 893.02(3), Fla. Stat. Next, the Committee deleted the 
old explanation of “possession,” inserted the new explanation of “possession,” and 
the revised affirmative defense section. Finally, the Committee added a note in the 
comment section that explains why it is unclear if a person charged with Purchase 
or Delivery of a Controlled Substance is necessarily charged with Possession of a 
Controlled Substance. No comments were received from publication. Upon post-
publication review, the Committee voted unanimously to file the proposal with the 
Court.

Proposal 4 – Instruction 25.3
Before the Committee’s final review, the only changes were: (1) to insert the 

new explanation of “possession;” (2) to revise the affirmative defense section; and 
(3) to add a comment explaining that it is unclear if Possession of a Controlled 
Substance is a necessary lesser of Purchase or Delivery of a Controlled Substance. 
No comments were received from publication. Upon final review, the Committee 
decided the instruction should cover the possibility that the evidence in the trial 
might involve a combination or a mixture of substances. To address that 
circumstance, the Committee deleted the italicized note at the top of the instruction 
about “combination of substances” and added the options of “a combination” or “a 
mixture” into the elements section. The statutory definition of “mixture” was also 



5

added. Finally, the Committee removed weight of the substance from element #1 
and created a separate element to ensure the jury found that the substance, 
combination of substances, or mixture of substances weighed more than 10 grams. 
The revised elements section is as follows: 
 

To prove the crime of (crime charged), the State must prove the 
following four elements beyond a reasonable doubt:

1. (Defendant) [sold] [purchased] [delivered] [or] [possessed] [a 
certain substance] [a mixture] [a combination of substances].

2. The [substance] [mixture] [combination of substances] contained 
(specific substance alleged).

3.       The [substance] [mixture] [combination of substances] weighed 
more than 10 grams.

4. (Defendant) had knowledge of the presence of the substance.

   
The final proposal passed unanimously and the Committee thought re-

publication was unnecessary because the changes were simple and non-
controversial. 

Proposal 5 – Instruction 25.4
The only changes proposed for this instruction are: (1) to delete the word 

“certain” in elements #1 and #2 because they are unnecessary; (2) to use the new 
format to explain “possession;” (3) to use the revised wording of the affirmative 
defense section; and (4) to point out in the comment section that it is unclear if 
Possession of a Controlled Substance is a necessary lesser of Delivery of a 
Controlled Substance. All changes passed the Committee unanimously. No 
comments were received from publication. Upon post-publication review, the 
Committee voted unanimously to file the proposal with the Court.

Proposal 6 – Instruction 25.5
The only changes proposed for this instruction are: (1)  to delete the word 

“certain” in element #1 because it is unnecessary; (2) to revise the wording of the 
affirmative defense section; (3) to use the new format to explain “possession;” and 
(4) to note in the comment section that it is unclear if Possession of a Controlled 
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Substance is a necessary lesser of Bringing a Controlled Substance into the State. 
All changes passed the Committee unanimously. No comments were received from 
publication. Upon post-publication review, the Committee voted unanimously to 
file the proposal with the Court.

Proposal 7 – Instruction 25.6
 The only changes proposed for this instruction are: (1) to use the new 

format to explain “possession;” (2) to revise the wording of the affirmative defense 
section; and (3) to note in the comment section that it is unclear if Possession of a 
Controlled Substance is a necessary lesser of Purchase or Delivery of a Controlled 
Substance. All changes passed the Committee unanimously. No comments were 
received from publication. Upon post-publication review, the Committee voted 
unanimously to file the proposal with the Court.

Proposal 8 — 25.7(a)
Because the Legislature often changes the substances and the weights that 

qualify for a drug trafficking crime, the Committee thought it better for there to be 
one generic drug trafficking instruction instead of separate trafficking instructions 
that might be quickly out-of-date. With only one generic drug trafficking 
instruction, the judge or attorneys can simply fill in the appropriate name of the 
controlled substance and the appropriate weight of the substance. 

The proposed instruction would be numbered 25.7(a), which would come 
right after the standard instruction for simple possession (25.7). The Committee's 
proposal mimics the existing drug trafficking instructions although an unbolded 
“(name of controlled substance)” and an unbolded “(insert weight alleged)” are 
added in appropriate places. The new explanation of “possession” is used as is the 
revised wording of the affirmative defense section. Because Trafficking in 
Cannabis can be committed by possessing, delivering, etc. more than 300 plants, 
there is a note in the comment section that a special instruction would be needed 
for that circumstance. Similarly, the note in the comment section explains that 
some types of trafficking can be committed not only with a controlled substance or 
a mixture containing that controlled substance, but also with a salt, derivative, 
isomer, salt of an isomer, analog, substituted controlled substance, ester, ether, salt 
of an ester, or salt of an ether of that controlled substance. The comment section 
explains that a special instruction would be necessary in those unusual 
circumstances.

The proposal passed the Committee unanimously. No comments were 
received from publication. Upon post-publication review, the Committee voted 
unanimously to file the proposal with the Court.
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Proposal 9 – Instruction 25.8
The only changes proposed for this instruction are: (1)  to revise the wording 

of the affirmative defense section; (2) to use the new format to explain 
“possession;” and (3) to note in the comment section that it is unclear if Possession 
or Attempted Possession of a Controlled Substance is a necessary lesser included 
offense of Obtaining a Controlled Substance by Fraud, etc. All changes passed the 
Committee unanimously. No comments were received from publication. Upon 
post-publication review, the Committee voted unanimously to file the proposal 
with the Court.

Proposals 10 - 21 — Trafficking in Controlled Substances
Proposals 10–21 cover all of the drug trafficking crimes in Chapter 893. As 

mentioned above, the Committee thought it better for there to be one generic drug 
trafficking instruction because the Legislature often changes the substances and the 
weights in the drug trafficking statute. The Committee published a note in the 
August 15 issue of the Bar News explaining its intention. No comments were 
received. Upon final review, the vote was unanimous to propose deleting all the 
existing drug trafficking instructions and replacing them with one generic drug 
trafficking instruction (see proposal 8).  

Proposals 22 and 23 – Instructions 25.14 and 25.15
The only changes to the body of the instructions were the insertion of the 

new explanation of “possession.” For instruction 25.14, the Committee updated the 
name of the crime in the heading of the lesser-included box. For instruction 25.15, 
the Committee added a note in the comment section that states it is unclear if 
someone charged with either Delivery of Drug Paraphernalia or Manufacture with 
Intent to Deliver Drug Paraphernalia is necessarily charged with Use or Possession 
With Intent to Use Drug Paraphernalia. No comments were received after 
publication. Upon post-publication review, the Committee voted unanimously to 
file the proposals with the Court.

 Proposal 24 – Instruction 25.17 
The only changes needed for this instruction consisted of: (1) inserting the 

new format for “possession;” (2) using the revised affirmative defense section for 
lack of knowledge of the illicit nature of the substance; and (3) letting everyone 
know where to find the definitions of “destructive device” and “machine gun.” All 
changes passed the Committee unanimously. No comments were received after 
publication. Upon post-publication review, the Committee voted unanimously to 
file the proposals with the Court.
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Proposal 25 – Instruction 25.18 
The changes for this instruction consisted of: (1) inserting the new format 

for “possession;” (2) using the revised affirmative defense section for lack of 
knowledge of the illicit nature of the substance; (3) letting everyone know where to 
find the definitions of “destructive device” and “machine gun;” and (4) putting 
Possession of a Controlled Substance in Category One of the lesser-included box, 
but making it clear that applies only if a controlled substance is the contraband 
alleged. All proposed changes passed the Committee unanimously. No comments 
were received after publication. Upon post-publication review, the Committee 
voted unanimously to file the proposal with the Court.

Proposal 26 – Instruction 25.19
The only change of substance to the body of the instruction was to insert the 

new format to explain “possession.” The Committee also added the word 
“SUBSTANCES” in the heading in the lesser-included box because that word is 
missing. All proposed changes passed the Committee unanimously. No comments 
were received after publication. Upon post-publication review, the Committee 
voted unanimously to file the proposal with the Court.

Proposals 27 and 28 – Instructions 25.20 and 25.21 
The only changes needed for this instruction consisted of: (1) inserting the 

new format for “possession;” (2) using the revised affirmative defense section for 
lack of knowledge of the illicit nature of the substance; and (3) letting everyone 
know where to find the definitions of “destructive device” and “machine gun.” All 
changes passed the Committee unanimously. No comments were received after 
publication. Upon post-publication review, the Committee voted unanimously to 
file the proposals with the Court.

 WHEREFORE, the Committee requests this Court to promulgate the 
proposals in Appendix A. 

 Respectfully submitted this 8th day of 
November, 2018. 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
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Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org
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s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org


