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 IN THE SUPREME COURT OF FLORIDA 

 

       CASE NO.: SC-18-18 

 

IN RE: AMENDMENTS TO THE 

  FLORIDA RULES OF TRAFFIC COURT 

 

 COMMENTS ON THE PROPOSED AMENDMENTS TO FLORIDA 

 TRAFFIC COURT RULES 

 

 COME NOW the undersigned attorneys/Civil Traffic Hearing Officers, 

Steven D. Rubin, Esq., and Sara Blumberg, Esq., and hereby submit their 

comments to several of the proposed Amendments to the Florida Rules of Traffic 

Court, as follows: 

1.  Rule 6.140:   

The Committee proposes language changes purportedly for greater clarity 

for the reader.  The undersigned suggest that no rule change is necessary.  

However, if greater clarity is sought, it is submitted that the proposed change 

would have the opposite effect by creating an ambiguity with the added phrase 

“when necessary”.  Adding the phrase “when necessary” to qualify where traffic 

proceedings may be held suggests that in some unspecified cases, it would be 

appropriate and lawful to hold traffic proceedings in a place not suitable for them.  

The current Rule mandates that all proceedings for the trial of traffic cases occur in 

a place suitable for the purpose.  It is not discretionary, nor should it be, especially 
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because, as the Rule provides, that trials and hearings shall be conducted according 

to law.  It is respectfully submitted that this proposed Rule change be denied. 

2. Rule 6.200: 

 A sentence is imposed after the plea is entered.  By using the past tense of 

the word “sentence”, the proposed Rule implies that a sentence is imposed, and 

then the plea is entered. The original Rule correctly stated the sequence of events. 

It is respectfully suggested, for clarity, that the proposed Rule state: 

“Subject to the approval of the court, written pleas of guilty or nolo 

contendere may be entered in criminal traffic offenses, and sentence imposed 

thereon.” 

3.  Rule 6.330:   

The Committee proposed several changes that pertain to driving school 

elections.  The undersigned object only to subsection (b) of the Rule which 

pertains to the location of the driving school.  There are two circumstances in 

which a defendant may attend a driving school.   Non-CDL (commercial driver 

license) defendants who are issued citations for a variety of civil traffic infractions 

have the opportunity to elect to attend driving school, if eligible under certain 

statutory guidelines, in order to avoid points on their driving record.  A school 

election can be made online, in person at the clerk’s violation bureau, or through 
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the mail.  The court is not involved in the school election process.  It is strictly an 

administrative process and no court proceedings take place. 

Alternatively, a defendant who pleads not guilty may ultimately be ordered 

to attend a driving school as part of the penalty assessed.  While the court is 

prohibited from ordering a defendant to attend a specific course provider (e.g.,  

ABC Driving School), the court can require a defendant to attend a DHSMV 

approved four hour, eight hour, or twelve hour class, and/or in some cases, a 

specialty class (e.g., teen driving school).   Oftentimes, the court specifically orders 

a defendant to attend the class in person in lieu of attending the class online.  The 

Committee seeks to limit the court’s sentencing discretion by prohibiting the court 

from ordering the defendant to attend the course in person. 

There are several reasons why a court might wish to impose the “in-person” 

requirement to attend school.  In some cases, the defendant has previously attended 

an on-line driving school and the court, based upon the facts and circumstances of 

the case, determines that by attending the class in person, it may have more of an 

impact on the defendant’s future driving behavior.  Furthermore, attending a class 

in person gives the defendant the opportunity to learn from other class attendees as 

opposed to the solitary nature of attending the class on-line. The impact of having 

to physically go to a class where the defendant’s personal participation is required 
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may be more meaningful to the attendee.  Lastly, as noted in the Committee’s 

minutes on this matter, some judges and hearing officers view the attendance at 

driving school in person as a greater punishment of the defendant in the exercise of 

the court’s discretion to withhold adjudication and points.  (See Petition-

Amendment to Rules (Traffic Court)/Regular Cycle Report of the Traffic Court 

Rules Committee Appendix F-24 SC18-18). The Committee takes the position that 

the court can indirectly order a defendant to attend a driving school in person by 

specifically delineating which course the defendant must take.  While there may be 

circuits with certain specialty classes that are only offered in person (as opposed to 

on-line), for the most part, this is not the case.  As noted above, the length of the 

course imposed may increase as the severity of the punishment increases.  The four 

hour, eight hour, and twelve hour classes are all offered on-line.  The court’s 

sentencing discretion would be limited if the proposed Rule change is approved.  It 

is respectfully submitted that this proposed Rule change be denied. 

4. Rule 6.455 

The proposed Rule imposes new limits on the discretion of the court and 

new burdens on law enforcement officers, and excludes all but one type of 

amendment that a court can determine is “substantive” i.e., one which may result 

in an increased statutory penalty. The proposed changes are also contrary to some 
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of the express purposes of the Traffic Court Rules which are to secure simplicity in 

procedure and the elimination of unnecessary expense and delay. See Fla. R. Traf. 

Ct. 6.020. 

Under the present Rule, prior to the time the trial commences, the officer has 

the opportunity to amend the citation. The first time that the officer appears in 

court to testify as a witness is at trial. Very rarely is the state represented by 

counsel in a traffic case, so there is usually no legal review of the citation by 

anyone on behalf of the state before the trial begins.  If the officer moves to amend 

the citation before the trial begins, the court would ask the defendant whether the 

defendant has any objection to the proposed amendment, and if an objection is 

raised, the court exercises its discretion in determining whether the amendment 

should be allowed. In exercising the court’s discretion, prejudice to the defendant, 

and the legal propriety and necessity of the amendment, are factors which are 

weighed and considered.  If the amendment is merely technical and there is no 

prejudice to the defendant, the court may grant it and the trial proceeds on the 

amended citation. If the amendment is substantive and there would be prejudice to 

the defendant if the trial proceeded on the amended charge, the court could deny 

the amendment, or grant a continuance to allow the defendant time to properly 

prepare for trial. The determination by the court to allow an amendment is made on 
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a case by case basis “in the interests of justice”. There are a multitude of 

circumstances that might lead the court to conclude that a continuance is required 

or that the proposed amendment is substantive, and for practical purposes, they all 

cannot be stated in a rule of procedure (nor should they be).   

The statutory penalty in a citation, even as amended, is not necessarily the 

controlling consideration in determining whether a proposed amendment is 

substantive. When a defendant elects a hearing, as opposed to pleading guilty or 

electing to attend traffic school within 30 days of the issuance of the citation, the 

statutory penalty is waived, and the court can impose a fine at trial in any amount 

between $0.00 and $500.00 (with higher limits for certain violations such as 

speeding in a school zone, where fines are doubled). See Section 318.14(5), Fla. 

Stat. (2014). Thus, the “statutory penalty” as stated in the citation is waived when 

the defendant elects to take the case to trial. An amendment to the citation, at trial, 

to increase the amount of the statutory penalty, may not be substantive in many 

civil traffic cases. For example, if the citation is amended to increase the speed of 

the defendant’s vehicle from 9 miles over the limit to 10 miles over the limit, the 

statutory penalty (before a hearing election is made) increases from $25.00 to 

$100.00, but there is no change in the potential penalty at the time of trial (up to a 

maximum of $500.00). The proposed amendment in such a case might not be 
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substantive. 

        The proposed Rule distinguishes substantive from non-substantive 

amendments, but the distinctions expressed are not accurate. Subsection (b) 

essentially defines a “substantive amendment” as exclusively one which may result 

in an increased statutory penalty. There are no other specific types of amendments 

which are defined in the Rule as substantive, but surely there are other types of 

amendments which do not increase the statutory penalty but which are substantive. 

For example, a proposed amendment could change the alleged violation from a 

failure to yield the right of way (a $60.00 statutory penalty for a moving violation) 

to a non-moving equipment violation (a $30.00 statutory penalty). A defendant 

could reasonably argue that such a proposed amendment is substantive because the 

elements of each violation are different, even though the statutory penalty (before a 

hearing was elected) would actually decrease. The proposed Rule change is based, 

in part, on the assumption that the court is limited to imposing a fine in the amount 

which is stated in the citation. Assuming, arguendo, that an increase in the 

statutory penalty in a citation is always substantive (as the proposed Rule 

provides), indisputably, as shown above, there are many other types of 

amendments which may be substantive, but none of those are stated or even 

referenced as possibilities in the proposed Rule. The court should be responsible 
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for determining, on a case by case basis, which proposed amendments are 

substantive, and which are not. 

Again, assuming an increase in the statutory penalty in a citation is always a 

substantive amendment, the proposed Rule mandates that the officer would be 

responsible for serving notice of this type of proposed amendment on the 

defendant at least 5 days before the scheduled hearing, in accordance with the 

Rules of Judicial Administration. Even though there are other possible types of 

substantive amendments, the officer would have no obligation to serve notice of 

such others on the defendant. It is unclear why the Rule does not require notice to 

the defendant in all cases where an amendment is substantive, and the only 

explanation is the Rule is intended to preclude the court from finding in law or fact 

that another type of amendment may be substantive.  

It is also noted that law enforcement officers are merely witnesses in traffic 

court proceedings, not attorneys who have the legal knowledge or means to comply 

with the Rules of Judicial Administration. Necessarily, counsel might have to be 

retained by law enforcement agencies to comply with the new service requirement. 

Moreover, most pro se defendants do not provide an email address when they enter 

their not guilty plea and therefore, notices to them would have to be sent by regular 

U.S. mail.  It is submitted that this proposal will result in increased expense to law 
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enforcement agencies for reviewing citations before trial and serving pro se 

defendants with notices by U.S. mail, as well as additional court time spent 

determining whether there is good cause to excuse the new service requirement for 

this one type of “substantive amendment”. No studies have been conducted to 

determine the financial costs to the system in complying with the Rule. 

The comments to the proposed Rule also conflict with the text of the 

proposal. The comment states in pertinent part that an example of an “irregularity”, 

i.e., a non-substantive amendment, includes a “statutory reference error”. The text 

of Subsection (b) of the Rule states that an increase in the statutory penalty in the 

citation is always a substantive amendment. Thus, for example, if the officer 

desires to amend a speeding citation by changing the speed of the vehicle from 34 

m.p.h.  in a 25 m.p.h. speed zone to 35 m.p.h., thereby increasing the statutory 

penalty in the citation from $25.00 to $100.00, that would always be a substantive 

amendment. At the same time, a proposed amendment to change or correct a 

statutory reference, for example, from Section 316.0741(3), Florida Statutes (2014) 

(HOV violation) to Section 361.088(2), Florida Statutes (2014)(driving the wrong 

way on a one way street) could never be a substantive amendment (according to 

Subsection(b)) because the statutory penalty for each violation is the same  

($60.00). A defendant could reasonably argue that such an amendment to correct a  
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statutory reference error is indeed substantive. 

Finally, Subsection (c) applies to both substantive and non-substantive 

amendments. It mandates that a continuance must be granted in the case of a non-

substantive amendment (e.g., a scrivener’s error), provided the interests of justice 

so require. It is submitted that this new provision will cause confusion about when 

the interests of justice will require a continuance for an immaterial, non-

substantive error. 

It is respectfully suggested that this proposed Rule change be denied. 

5. Rule 6.490:   

The proposed amendment to subsection (b)(1) indefinitely extends the time 

in which a defendant may seek mitigation so long as good cause is shown.  There 

should be finality to traffic court cases and the current 60 day time limitation 

provides for that.  The Committee has a specific issue that it seeks to address; but 

the proposed amendment, as drafted, expands the time limit to all defendants and 

not just those affected by the Committee’s concerns about habitualizing traffic 

offenders.  (See Petition-Amendment to Rules (Traffic Court)/Regular Cycle 

Report of the Traffic Court Rules Committee Appendix F-23 SC18-18).   

Underlying this proposed Rule change is a real problem concerning defendants 

who are ultimately determined by DHSMV to be habitual traffic offenders (HTO).  
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While there are a few ways in which a defendant can be categorized as an HTO, 

the most common is when a defendant is convicted three times for driving on a 

suspended license (DUS) within five years.  This happens with some frequency 

and most often in cases in which a defendant has merely paid the DUS citation 

without electing driving school, or pleading nolo contendere directly to the clerk 

pursuant to Section 318.14(10)(a), Fla. Stat. (2017), both of which options would 

result in a withhold of adjudication.  Because the clerk cannot give legal advice, 

the deputy clerks are prohibited from advising defendants who wish to pay their 

DUS citation at the Violations Bureau or through the mail or on-line, about the 

possible HTO ramifications of their plea.  The defendants who pay their third DUS 

citation (having had two prior DUS convictions) within five years without seeking 

a court hearing or utilizing one of the options above, eventually will receive a 

notice from DHSMV advising them of their HTO status and the suspension of their 

driving privileges for five years. 

Ironically, those defendants who are issued DUS citations for knowingly 

driving on a suspended license must attend a court hearing and the court must 

advise those defendants of the possibility of being labeled an HTO if the current 

charge results in their third DUS conviction within five years.  See Fla. R. Crim. P. 

3.172 (c)(10).  Because those defendants cited for unknowingly driving on a 
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suspended license do not have to go to court, they are not advised about the 

possible consequences of their plea.  Even those that do go to court are not 

necessarily advised by the court of the serious consequents of their plea because 

that is not a requirement under current traffic court rules. 

The greatest adverse effect is experienced by those defendants who do not 

get notice of their HTO suspension within the mandated 60 days the Rule provides 

for the defendant to file a motion to mitigate.  This often occurs when a defendant 

relocates but does not timely notify DHSMV of his/her new address despite the 

fact that that is a legal requirement.  See Section 322.19, Fla. Stat. (2017). The 

Committee seeks to expand the 60 day limit for all cases and defendants, not just  

to permit those DUS/HTO defendants the opportunity to come to court at any time 

to mitigate their adjudication to a withhold of adjudication which would result in 

the elimination of their HTO status.  Oftentimes, the HTO defendant does not 

attempt to seek mitigation for several months or even years after the HTO 

suspension has taken effect.  It is suggested that the Committee’s proposal 

expanding the time in which to seek mitigation of any type of civil traffic 

infraction far exceeds the scope necessary to resolve this particular issue.   

The underlying DUS/HTO problem should be addressed legislatively or 

through a remand to the Committee for further consideration.  In fact, there are 
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some pending proposed legislative bills before the Florida House and Senate that 

might alleviate this issue.  An alternate suggestion to address this one specific 

problem would be to leave subsection (b)(1) as originally written and add a sub-

section (5) which would expand the time in which to seek mitigation upon good 

cause shown within 60 days after notice of the HTO suspension is sent to the 

defendant by DHSMV.    To allow otherwise, will leave the courthouse doors open 

indefinitely and never provide for absolute closure of all civil traffic infraction 

cases.  It is respectfully submitted that this proposed Rule change be denied. 

6.  Rule 6.500: 

 Subsection (b) of the proposed Rule adds a new requirement that the 

disposition of a case after a hearing shall be “issued in writing”. Existing 

Subsection (a) allows the clerk to enter the disposition in the minutes, and it does 

not distinguish between cases which are disposed of before or after a hearing. New 

Subsection (b) eliminates the current practice of entering the disposition of the case 

in the minutes by the clerk, for those cases that are heard by the court. This is a 

substantive change, not one made solely for “greater clarity”, as stated in the 

comments. 

With respect to the Fifteenth Judicial Circuit, the number of civil traffic 

cases disposed of at a hearing or trial during any single morning or afternoon 
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session (when a civil traffic hearing officer presides over the docket) can range 

from approximately 75 to over 250. Presently, when the court orally pronounces 

the disposition of the case after a trial or a plea, the clerk prepares the minutes in 

the courtroom computer, which include both the disposition of the case and the 

penalty imposed. The minutes are stored in the online clerk’s docket, and a copy of 

the minutes are provided to each defendant or counsel at the conclusion of the 

hearing or trial. The court does not typically issue a signed, “written order”. If new 

Subsection (b) is interpreted as requiring the court to prepare and issue a signed 

written order in every traffic case, then the court will spend, as an educated 

estimate, a minimum of twice as much time during each session preparing and 

signing written orders. A typical court session now takes about two to three hours 

to complete. Requiring the court to issue and sign written orders in every case will 

create additional expense for the civil traffic hearing officer program, and 

additional delays in court for the defendants, officers, and court staff waiting for 

the court to prepare, review, and sign all the written orders. No cost study of the 

proposed change has been conducted, nor has any reason been put forth to justify 

the change. The existing Rule is simple to comply with and cost effective, and 

avoids unnecessary delay. 

It is respectfully suggested that this proposed Rule change be denied. 
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7. Rule 6.520: 

The Committee’s proposed Rule change addresses the consequences of the 

case when a new hearing is granted.  The traffic court rules do not specifically 

address other types of hearings other than trials.  Many circuits in Florida utilize 

pretrial hearings as a case management tool.  When pretrial hearings are utilized, a 

myriad of issues, including pre-trial motions, may be addressed at that time.  By 

continuing to use the word “hearing” instead of amending the rule to say “trial”, 

the proposed amendment would essentially vacate all pretrial hearing rulings, when 

a new trial is granted, which might not be warranted.  As an example, various 

motions may be granted or denied at the pretrial hearing.  Thereafter, on the date 

set for trial, the defendant fails to appear and the case is tried in absentia.  The 

defendant may have a good reason for his/her absence and seek a new trial.  Under 

the proposed Rule, if a new trial is granted, all rulings on the pretrial matters would 

essentially be vacated (because “the case proceeds as if no former hearing had been 

held”.  (emphasis added)).   The proposed amendment would be viable if the word 

“trial” is substituted for “hearing”.  It is suggested that the Court remand this 

proposed amendment to the Committee to address this issue.  It is further 

recommended that if this proposed amendment is remanded to the Committee, that 
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the Committee also address the use of the word “hearing” in lieu of “trial” in Rules 

6.530 and 6.550.  It is respectfully submitted that this proposed Rule change be 

denied. 

8. Rule Rule 6.630: 

 

Subsection (a) of the proposed Rule should refer to the “Florida Supreme 

Court”. 

 

WHEREFORE, having commented on the proposed Amendments to the 

Florida Rules of Traffic Court, the undersigned respectfully request the Court not 

to adopt them, for the reasons set forth above. 

 

 CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY a true and correct copy of the foregoing was sent by 

U. S. Mail and electronic mail to Sergio Cruz, Chair, Traffic Court Rules 

Committee, 390 N. Orange Avenue, Suite 2300, Orlando, Florida 32801-1684, 

cruz@wantingjustice.com and Bar Staff Liaison to the Traffic Court Rules 

Committee, Heather Telfer, 651 E. Jefferson Street, Tallahassee, Florida 32399-

2300, HTelfer@flabar.org,  on this 28th day of  February, 2018. 
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 CERTIFICATE OF COMPLIANCE 

 I HEREBY CERTIFY that pursuant to Fla.R.App.P. 9.210(a)(2), this 

Comment is typed in 14 point, Times New Roman font.     

     Respectfully submitted, 

     /S/         

     _____________________________ 

     STEVEN D. RUBIN, ESQ.     

     200 West Palmetto Park Road, Suite 301 

     Boca Raton, Florida 33432 

     Phone: (561) 391-7992 

     Fax: (561) 391-7992 

     Primary  e-mail: Steven@RubinLawFlorida.com 

      Florida Bar No. 329223 

 

     and 

 

     /S/ 

     _____________________________ 

     SARA BLUMBERG, ESQ.     

     200 West Atlantic Avenue 

     Delray Beach, Florida 33444 

     Phone: (561) 274-1435      

     Primary  e-mail: SBlumberg@pbcgov.org  

      Florida Bar No. 265357 

 

     Date: February 28th, 2018 


