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Dear Committee Members:

The Florida Public Defender Association, Inc. ("FPDA") respectfully offers the following

comments on the proposed amendments to the standard jury instruction published in The Florida

Bar News on July 15, 2018. The FPDA consists of nineteen elected public defenders, hundreds

of assistant public defenders, and support staff. As appointed counsel for indigent criminal

defendants in hundreds of trials every year, FPDA members are deeply interested in the standard

jury instructions designed to ensure the fairness and accuracy of the criminal justice system.

The FPDA appreciates the hard work by the members of the Committee on Standard Jury

Instructions in Criminal Cases ("committee") that has resulted in these proposals. As usual, the

FPDA agrees with almost all the proposals, and the FPDA's greatly appreciates for all the time
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and effort that went into them. The only disagreement concerns the new "threat to conduct a

mass shooting" statute.

The jury instruction faithfully reproduces the statutory elements. Threat statutes,

however, also have constitutional limitations, and these necessary, constitutionally required,

elements are missing.

The Objective Element

The right to free expression in the First Amendment to the United States Constitution,

and Article 1. section 4. of the Florida Constitution prohibits the blanket criminalization of all

threats. This application of free expression was first articulated by the United States Supreme

Court in a case under a statute making it illegal to threaten the President where the defendant

said that: "If they ever make me carry a rifle the first man I want to get in my sights is LB.J."

Walls v Uni/ed States. 394 U.S. 705. 706 (1969). The Court noted what common experience

bears out: many "threats" are just protests protected by free expression:

the statute initially requires the Government to prove a true 'threat.'
We do not believe that the kind of political hyperbole indulged in by
petitioner fits within that statutory term. For we must interpret the
language Congress chose 'against the background of a profound
national commitment to the principle that debate on public issues
should be uninhibited, robust, and wideopen, and that it may well
include vehement, caustic, and sometimes unpleasantly sharp
attacks on government and public officials ' New York Times Co v.
Sullivan, 376 U.S. 254. 270 (1964). The language of the political
arena, like the language used in labor disputes, see Linn v United
Plant Guard Workers of America. 383 U.S. 53, 58 ( l 966), is often
vituperative, abusive, and inexact.
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h/. at 708.¹ The Court remanded for entry of a judgment of acquittal. h/.

The U.S. Eleventh Circuit has explained the basic law:

While the First Amendment generally prohibits the Government
from restricting speech based on its message or viewpoint, Ashcrg/t
v. ACLU, 535 U.S. 564. 573 (2002), the First Amendment's free-
speech protections are not absolute, see Chap/insky v. New
Hampshire, 315 U.S. 568. 571 (1942). In certain narrowly drawn
categories, the Government may permissibly restrict speech on the
basis of content. These categories of unprotected speech do not
require case-by-case balancing because the harms they impose "so
overwhelmingly outweigh[ ]" any First Amendment concerns that
the "balance of competing interests is clearly struck." New York v.
Ferber, 458 U.S. 747, 763-64 (1982).

"True threats" are one such category of unprotected speech. United
States v. Alvarez, 132 S. Ct. 2537, 2544 (2012) (plurality opinion).
Although statutes penalizing speech "must be interpreted with the
commands of the First Amendment clearly in mind," Walls v.
United States, 394 U.S. 705, 707 (1969), objective threats of
violence contribute nothing to public discourse and enjoy no First
Amendment protection, see R.A. K v. City of St. Paul, 505 U.S. 377,
382-83 (1992). The critical issue for the true threats doctrine is
distinguishing true threats from mere political hyperbole; while the
former are outside the First Amendment, the latter is entitled to full
constitutional protection. See Watts. 394 U.S. at 707-08.

Unilec/ S/a/es v /War/inen 736 F.3d 981, 984-85 (1 1th Cir. 2013). As that court explained, most

courts have defined true threats by an objective standard:

Following Wat/s, most federal courts of appeals defined true threats
according to an objective standard. See Doe v. Pu/aski Cnly. Special
Sch Dist.. 306 F.3d 616. 622 (8th Cir.2002) (en banc) (noting that,
while some courts applied a reasonable-speaker standard and others
a reasonable-listener standard, "[a]ll the courts to have reached the
issue ... consistently adopted an objective test" for true threats).
Between Watts in 1969 and Black in 2003, this Court in particular
consistently applied an objective, reasonable-person test when

All citations in quotations are modified to conform to Florida Rule of Appellate Procedure
9.800 without any further indication.
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distinguishing true threats from protected speech. Under that
objective standard, a true threat is a communication that, when taken
in context, "would have a reasonable tendency to create
apprehension that its originator will act according to its tenor."
United Sta/es v. Alaboud, 347 F.3d 1293, 1296-97 (1 l th Cir. 2003)
(internal quotation marks omitted).

Martinez, 736 F.3d at 985-86 (some citations omitted).

In Ma//hews v. S/ale. 363 So. 2d 1066 (Fla. 1978), the Supreme Court of Florida, after

extensively citing and quoting Watts, noted that Florida law complied with Wa/ts because "in

order for a demand and threat to be actionable under our extortion statute, it must be calculated

to coerce the victim's acquiescence "in order to prevent the threat from being carried out." kl. at

1069 (citing Slate v. McInnes, 153 So. 2d 854, 858 (Fla. 1st DCA 1963)).

The one Florida case addressing the constitutionality of the previous version of section

836.10 is Saidi v. Slo/e, 845 So. 2d 1022. 1026 (Fla. 5th DCA 2003), which relied on federal

extortion cases, all of which ultimately rely on United States v. Quinn, 514 F.2d 1250 (5th Cir.

1975). And Quinn explicitly adopted the objective standard: "In a prosecution of this kind it is

not necessary that the government prove that the fear was a consequence of a direct threat.

Rather, it is sufficient if the government can show circumstances surrounding the alleged

extortion which render the victim's fear reasonable." /d. at 1266-67.

The Subjective Element

The objective test, however, is not the only limit. Martinez, quoted above, refers to

Firginia v. Black, 538 U.S. 343 (2003), a case involving Virginia's anti-cross burning statute.

The Court, after a detailed discussion of the history of the Ku Klux Klan and cross burning in
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this country, upheld the criminalization of cross burning as intimidation, a type of true threat. /d.

at 360-63. But the Court struck down as unconstitutional a presumption that cross burning is

prima facia evidence of an intent to intimidate.² The plurality opinion required not just objective

evidence of what a reasonable person would think of a burning cross, but also subjective

evidence of the burner's intent.:

The prima facie provision makes no effort to distinguish among
these different types of cross burnings. It does not distinguish
between a cross burning done with the purpose of creating anger or
resentment and a cross burning done with the purpose of threatening
or intimidating a victim. It does not distinguish between a cross
burning at a public rally or a cross burning on a neighbor's lawn. It
does not treat the cross burning directed at an individual differently
from the cross burning directed at a group of like-minded believers.
It allows a jury to treat a cross burning on the property of another
with the owner's acquiescence in the same manner as a cross
burning on the property of another without the owner's permission.

/d. at 366. Justice Souter's concurrence seemed to agree on this point. kl. at 386 ("What is

significant is that the provision will encourage a factfinder to err on the side of a finding of intent

to intimidate when the evidence of circumstances fails to point with any clarity either to the

criminal intent or to the permissible one.").

Many circuit courts disagreed that Black created a subjective standard. See, e.g,

Martinez, 736 F.3d at 986-88. Which is why those cases have red flags on them now after the

Court's decision in Elonis n Uni/edSta/es. 135 S. Ct. 2001 (2015), held that a conviction under

2 Deciphering this outcome requires some vote counting. In section IV of the opinion, Justice
O'Connor's opinion is a plurality opinion, writing for herself and three other justice. 538 U.S. at
347. On this point, however, she is joined by Justice Souter's concurring/dissenting opinion
(writing for himself and two other justices) who also finds the prima facia evidence presumption
unconstitutional, but would go further and find the entire statutory scheme unconstitutional. 538
U.S. at 385-87.
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federal statute making it a crime to transmit in interstate commerce "any communication

containing any threat . . . to injure the person of another." 135 S. Ct. at 2004. The Court

specifically held that merely having the reasonable person, objective standard was not enough:

"The jury was instructed that the Government need prove only that a reasonable person would

regard Elonis's communications as threats, and that was error. Federal criminal liability

generally does not turn solely on the results of an act without considering the defendant's mental

state." /d. al 2012. Martinez was vacated by the United States Supreme Court and remanded for

reconsideration in light of Elonis. Martinez v. United States, 135 S. Ct. 2798. 2798 (2015).

The Florida courts have acknowledged that these mens rea requirements are a

combination of First Amendment and Due Process rights:

The Supreme Court has also concluded that the omission of a
scienter element from the definition of a criminal offense can result
in a due process violation where the omission results in
criminalizing conduct protected by the First Amendment of the

United States Constitution. For example, in Smith v. California, 36 I
U.S. 147 (1959), the Supreme Court determined that a scienter
element was required in an ordinance making it illegal for any
person to have in his possession any obscene or indecent writing in
a place of business where books are sold. The Supreme Court
reasoned that without such an element, the ordinance would cause a
bookseller "to restrict the books he sells to those he has inspected;
and thus the State will have imposed a restriction upon the
distribution of constitutionally protected as well as obscene
literature." /d at 153. Similarly, in United States v. X-Ci/ement
Video, Inc., 513 U.S. 64 (1994), the Supreme Court construed the
modiñer "knowing" in the Protection of Children Against Sexual
Exploitation Act to apply to the element of the age of the performers.
The Supreme Court explained that because nonobscene, sexually
explicit materials involving persons over the age of seventeen are
protected by the First Amendment, "a statute completely bereft of a
scienter requirement as to the age of the performers would raise
serious constitutional doubts," and it was "therefore incumbent upon
[the court] to read the statute to eliminate those doubts so long as
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such a reading is not plainly contrary to the intent of Congress." /d
at 78.

State n Adkins, 96 So. 3d 412, 419-20 (Fla. 2012).

After Elonis, the federal circuit courts now realize that a true threat must meet both an

objectively reasonable and subjective intent standard. See, e.g., UnitedS/a/es v. Elonis, 841 F.3d

589, 596 (3d Cir. 2016) (on remand); United States v. While, 810 F.3d 212, 220-21 (4th Cir.

2016).

Suggested Lanuuuue

As this Committee might guess from the long-history of the objective standard, there are

many decisions approving various formulations of the objective element in jury instructions.

Two examples are:

A threat is a statement expressing an intention to inflict bodily harm
to someone of such a nature as could reasonably induce fear as
distinguished from idle, careless talk, exaggeration or something
said in a joking manner. You must determine whether the threat was
a true threat when judged in its context. A serious expression of
intent to inflict injury and not merely a vehement or emotional
expression of political opinion, hyperbole or arguments against
government officials.

Among other things, you should consider whether on their face and
in the circumstances in which they were made defendant's
statements were so unequivocal, unconditional and specific as to
convey to the recipient a gravity of purpose and apparent prospect
of execution.

United N/a/es n Malik. 16 F.3d 45. 51 (2d Cir. 1994) (spelling error corrected).

Now, what is a threat for purposes of this statute? A threat is a
statement that expresses an intent to inflict bodily harm on someone.
To be a threat, a statement must be of such a nature as can reasonably
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induce fear. You must determine whether a statement was a true
threat when judged in its context.

Among other things, you should consider whether on its face and in
the circumstances in which the statement is made, a reasonable
person would foresee that the statement would convey to the
recipient a seriousness of purpose and the apparent prospect of
execution. Whether a particular statement is a threat is governed by
an objective standard whether a reasonable person in the
circumstances would foresee that the statement would be interpreted
by the person to whom it is made as a serious expression of intent to
harm or assault.
This means that you should consider the statement in light of its
entire factual context, including the surrounding events, reaction of
the listeners, and the manner and tone in which it is made-was
made. Sometimes the tone or the way something is expressed can
make a difference between a threat and something that is not a threat.

Keep in mind that the Government must prove its case beyond a
reasonable doubt. So if there is something ambiguous about the way
the statement is made and you think that the statement can be
reasonably interpreted under the circumstances, either as threatening
or nontbreatening, the case has not been proven. However, the fact
that a threat is subtle or lacks explicitly threatening language does
not make it less of a threat.

United S/utes v. Fuhner. 108 E.3d 1486, 1493-94 (1st Cir. 1997) (slight repeat to correct

misspoken word corrected).

Because of its relative recency, there is less case law on the subjective element. The best

language on this element comes from Elonis itself, holding that "if the defendant transmits a

communication for the purpose of issuing a threat, or with knowledge that the communication

will be viewed as a threat," that would be sufficient mens rea to avoid constitutional violation.3

The Court specifically did not decide whether a "reckless" mens rea would be sufftcient.
I 35 S. Ct. at 2012. Subsequent federal case law makes clear it would not a sufficient mens rea.
A "reckless" mens rea means that the defendant knew or should have known. See, e.g.,
( '/cmente v. //orne. 707 So. 2d 865. 866 (Fla. 3d DCA 1998) ("[T]he wrongdoer's conduct was
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Therefore, this Committee should include a mens rea element into the standard jury instruction,

renumbering the other elements accordingly:

3. (Defendant) did so with the purpose of issuing a threat, or with
knowledge that the communication will be viewed as a threat.

The Florida courts have previously imposed a "knowledge" mens rea for statutes without their

own mens rea. See State v. Giorgetti. 868 So. 2d 512, 5 l 9 (Fla. 2004).

This language should apply to both the previous and the new crimes under section

836.10. Although interpreted by Saidi to include the objective element (so that the statute is

constitutional),4 the current jury instructions erroneously omitted that element. Prosecutors

rarely bring charges under that statute, which is probably why this error was not picked up

earlier.

At the very least this Committee should place references to Watts and Elonis in the notes

to alert trial courts that the instructions may be incomplete and constitutionally inadequate. Such

a solution is much less helpful, but it is far better than promulgating an incorrect jury instruction

with no such warning. See Sla/e v. Montgonuny, 39 So. 3d 252 (Fla. 2010).

intentional or reckless, that is, he intended his behavior when he knew or should have known . . .
."). A "knew or should have known" standard means that a reasonable person would have
known-precisely the jury instruction the Cot rt found insufficient in Elonis. Id. ("The jury was
instructed that the Government need prove only that a reasonable person would regard Elonis's
comrnunications as threats, and that was error. Federal criminal liability generally does not turn
solely on the results of an act without considering the defendant's mental state.").

Saidi's holding that "this crime does not require the actual intent to do harm," 845 So. 2d
at 1027, is no longer good law after Elonis.
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Conclusion

The FPDA thanks this committee for the opportunity to comment on these proposed jury

instructions and looks forward to a continuing dialogue with this committee on this and other

proposals.

Respectfully submitted on behalf of
Florida Public Defender Association, Inc.,

CARLOS J. MARTINEZ
Public Defender

Eleventh Judicial Circuit of Florida
1320 N.W. 14th Street
Miami, Florida 33125
305.545.1961
appellatedefender@pdmiami.com

BY : /s/Ø£, &&/g ffenùes,
JOHN EDDY MORRISON
Assistant Public Defender
Fla. Bar No. 072222
JEM@pdmiami.com


