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 IN THE SUPREME COURT OF FLORIDA 

IN RE:  STANDARD JURY 
INSTRUCTIONS IN CRIMINAL CASES —          CASE NO.:  SC18-
REPORT 2018-11                     _____________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing five amended instructions to the Florida Standard 
Jury Instructions in Criminal Cases, is filed pursuant to Article V, section 2(a), 
Florida Constitution.
 
                           Instruction #            Title  
Proposal 1         3.13                           Submitting Case to Jury
Proposal 2         8.22                           Written Threat to [Kill] [Do Bodily 
                                                             Injury] [Conduct a Mass Shooting] 
                                                             [Conduct an Act of Terrorism] 
Proposal 3         11.4(h)                      Sexual Offender Definitions
Proposal 4         11.15(l)                     Sexual Predator Definitions
Proposal 5         21.11                        Harassing a [Witness] [Victim] 
                                                            [Informant]

        The proposals are in Appendix A. Words and punctuation to be deleted are 
shown with strike-through marks; words and punctuation to be added are 
underlined. The first two proposals were published in the Florida Bar News on July 
15, 2018. One comment was received from the Florida Public Defender’s 
Association (“FPDA”) regarding instruction 8.22. The comment is in Appendix B. 
The third and fourth proposals were published in the Florida Bar News on August 
15, 2018. No comments were received. The fifth proposal was published in the 
Florida Bar News on September 1, 2018. No comments were received. 

  
PROPOSAL #1: INSTRUCTION 3.13

Ninth Circuit Judge John Marshall Kest suggested a change to the standard 
instruction entitled “Submitting Case to Jury.” Instruction 3.13 states that jury 
notes to the judge should be signed by the foreperson. Judge Kest pointed out that 
the standard civil instructions do not require a note to be signed by the foreperson. 
Moreover, Judge Kest related experiences where he discovered after the verdict 
that jurors wanted to communicate with him but were prevented from doing so 
because the foreperson refused to sign a note. Judge Kest suggested that the phrase 
“signed by the foreperson” be deleted from the standard instruction. 
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The majority view of the Committee was that juror questions need to be 
answered and there is no good reason the standard civil jury instructions should 
differ from the standard criminal instructions on this point. The minority view was 
that to delete the requirement that the foreperson sign a note would undermine the 
structure of the deliberations as run by the foreperson. The minority of members 
also thought there were sufficient procedural safeguards, such as requiring a 
unanimous verdict and polling the jury, to ensure that the failure to answer a 
question did not prejudice either party. The final vote was 6-3 to endorse Judge 
Kest’s suggestion.

Separately, the Committee changed “If you have questions…” to “If you 
have a question…” because the former suggests the jury must have more than one 
question. The Committee also inserted the missing letters “a” and “b” in the 
section where there is an italicized heading that says to: “Give a or b as 
appropriate.” Then, in the next to last sentence, the Committee added: “For more 
than two centuries, we have lived by the constitution and the law” because the 
constitution has been in effect for more than 200 years.

The proposal was published and no comments were received. Upon final 
review, a trial judge on the Committee recommended adding the sentence: If a 
juror goes to the restroom, the deliberations should stop until the juror 
returns. Everyone agreed to the addition of this one sentence and no one thought 
re-publication was necessary. The vote was unanimous to send the proposal to the 
Court, although as mentioned above, three members did not agree to delete the 
words “signed by the foreperson.”

 
PROPOSAL #2: INSTRUCTION 8.22

In Chapter 2018-3, Section 17, Laws of Florida, the Legislature amended            
§ 836.10, Fla. Stat., by criminalizing the act of making, posting, or transmitting a 
writing or other record that contains a threat to conduct a mass shooting or an act 
of terrorism in a manner that allowed another person to view the threat. 

The Committee amended the body of the existing standard instruction for        
§ 836.10, Fla. Stat., in two ways. First, the options of “conduct a mass shooting” 
and “conduct an act of terrorism” were added to the name of the crime. Next, the 
Committee tried to incorporate the 2018 amendment into the existing elements but 
could not find an elegant way to do so. Instead, the Committee added italicized 
notes that explain there are two ways to violate § 836.10, Fla. Stat. The first three 
elements in the existing standard instruction capture the statute before the 2018 
amendment. The Committee then noted there was a second way to violate the 
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statute. This second option – which incorporates the 2018 amendment – requires 
the following three elements:

1.        (Defendant) [made] [posted] [transmitted] a writing or other
          record.

2.        The writing or other record contained a threat to conduct [a mass
           shooting] [or] [an act of terrorism].

3.        (Defendant) [made] [posted] [transmitted] the writing or other 
record in a manner that allowed another person to view the 
threat. 

The Committee published the proposal in the Bar News and received one 
comment from the FPDA. The FPDA commented that the statute raises free speech 
concerns. The FPDA argued that under federal case law, there is both an objective 
standard (victim’s fear was reasonable) and a subjective standard (speaker 
purposefully issued a true threat or knew that his communication would be viewed 
as a true threat) that must be considered by the jury. As a result, the FPDA 
suggested language that should be added to the instruction to cover these objective 
and subjective standards. 

Upon post-publication review, the majority of the Committee was unwilling 
to add new elements or new language in order to address First Amendment 
concerns, especially since the US v. Elonis case cited by the FPDA addressed the 
interpretation of a federal statute under federal criminal law. Instead, the vote was 
8-2 to amend the Comment section. The proposal calls for the elimination of the 
existing sentence in the Comment section that cites to Saidi v. State, which would 
be replaced with: 

The statute may raise First Amendment concerns. Trial judges and attorneys 
should consider Elonis v. United States, 135 S. Ct. 2001 (2015) and Saidi v. State, 
845 So. 2d 1022 (Fla. 5th DCA 2003). 

It is not necessary for the State to prove the defendant had the actual intent 
to do harm or the ability to carry out the threat. Saidi v. State, 845 So. 2d 1022 
(Fla. 5thDCA 2003). 

   Finally, the Committee thought it would be helpful for everyone to 
understand why there are now two ways to violate the statute. The Committee 
proposes adding a new paragraph in the Comment section that reads as follows:
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*The act of posting a message on social media that threatened to “shoot up” 
a school did not constitute a violation of law under the clause of § 836.10, Fla. 
Stat., that prohibits the sending of threats to a specific victim because it was not 
sent directly to the victims. J.A.W. v. State, 210 So. 3d 142 (Fla. 2d DCA 2016). In 
response to J.A.W., the Legislature created an alternative way to commit the crime 
by removing the requirement that the threat be sent to the person threatened.   

The vote was unanimous to send the proposal to the Court, although as 
mentioned above, two members thought there should be First Amendment-related 
language in the body of the instruction as suggested by the FPDA.

PROPOSALS #3 and #4: INSTRUCTIONS 11.14(h) AND 11.15(l)
In Chapter 2018-105, Laws of Florida, the Legislature reduced the length of 

time for a person to qualify as living in a “permanent residence,” “temporary 
residence,” or “transient residence” from five days to three days. The change 
applied to both sexual offenders and sexual predators which meant that both 
instruction 11.14(h) and instruction 11.15(l) had to be amended.

The proposal was published. No comments were received. Upon final 
review, the Committee realized that the definitions of “motor vehicle” also had to 
be updated. The term “motor vehicle” is used in the phrase “vehicles owned” for 
both sexual offenders and sexual predators and those statutes indicate that                 
§ 320.01, Fla. Stat., should be used to define a “motor vehicle.” Since  
§ 320.01, Fla. Stat., now includes “personal delivery devices” and “mobile 
carriers,” the Committee added those terms along with italicized headings that 
informs people that those terms are defined in § 316.003, Fla. Stat., and can be 
given to the jury if applicable. Finally, instead of cluttering the instructions with 
lengthy definitions of a recreational vehicle, the Committee added italicized notes 
to both instructions that directs people to § 320.01(1)(b), Fla. Stat. No one thought 
adding the statutory definition of “motor vehicle” required re-publication and 
everyone agreed to file the proposals with the Court. 

PROPOSAL #5: INSTRUCTION 21.11
The only proposed change for the body of the Harassing a Witness, Victim, 

Informant instruction is in element #3 where the phrase should read “involved the 
investigation or prosecution.” In other words, the word “proceeding” should be 
replaced with the word “prosecution” to properly reflect the crime in § 914.22(3), 
Fla. Stat. The proposal was published. No comments were received. Upon final 
review, the vote was unanimous to file the proposal with the Court.
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CONCLUSION

The Standard Jury Instructions in Criminal Cases Committee respectfully 
requests the Court authorize for use the five proposals in Appendix A.  

Respectfully submitted this 18th day of 
October, 2018. 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org

CERTIFICATE OF FONT COMPLIANCE AND SERVICE 
I hereby certify that this report has been prepared using Times New Roman 

14 point font in compliance with the font requirements of Florida Rule of 
Appellate Procedure 9.210(a)(2) and that a copy of it and the appendices have been 
sent to Atty. John Eddy Morrison for the FPDA, via email, to JEM@pdmiami.com; 
this 18th day of October, 2018. 

s/ Judge F. Rand Wallis 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org


