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 IN THE SUPREME COURT OF FLORIDA 

IN RE:  STANDARD JURY 
INSTRUCTIONS IN CRIMINAL CASES —          CASE NO.:  SC18-
REPORT 2018-09                     _____________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing amended instructions to the Florida Standard Jury 
Instructions in Criminal Cases, is filed pursuant to Article V, section 2(a), Florida 
Constitution.
 
                           Instruction #          Title  
Proposal 1         7.8                           Driving Under the Influence Manslaughter
Proposal 2         7.9                           Vehicular or Vessel Homicide
Proposal 3         16.12                       Leaving a Child Unattended or 
                                                           Unsupervised in a Motor Vehicle 
Proposal 4         28.1                         Driving Under the Influence
Proposal 5         28.1(a)                    Driving Under the Influence Causing 
                                                           Property Damage or Injury
Proposal 6         28.2                         Felony Driving Under the Influence
Proposal 7         28.3                         Driving Under the Influence Causing 
                                                           Serious Bodily Injury 
Proposal 8         28.4                         Leaving the Scene of a Crash Involving 
                                                           [Death] [Serious Bodily Injury] [Injury] 
Proposal 9         28.4(a)                    Leaving the Scene of a Crash Involving
                                                           Only Damage to an Attended Vehicle or
                                                           Unattended Property
Proposal 10       28.4(b)                    Leaving the Scene of a Crash Involving 
                                                           Damage to an Unattended Vehicle or 
                                                           Unattended Property
Proposal 11       28.5                         Reckless Driving
Proposal 12       28.5(a)                    Racing on a Highway
Proposal 13       28.6                         Fleeing to Elude a Law Enforcement 
                                                           Officer
Proposal 14       28.7                         Fleeing to Elude a Law Enforcement 
                                                           Officer
Proposal 15       28.8                         Fleeing to Elude a Law Enforcement 
                                                           Officer
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Proposal 16        28.8(a)                   Fleeing to Elude a Law Enforcement 
                                                           Officer
Proposal 17        28.8(b)                   Aggravated Fleeing or Eluding
Proposal 18        28.8(c)                   Aggravated Fleeing or Eluding
Proposal 19        28.8(d)                   Aggravated Fleeing or Eluding
Proposal 20        28.8(e)                   Aggravated Fleeing or Eluding
Proposal 21        28.13                      Refusal to Submit to Testing
Proposal 22        28.18                      Failure to Obey the Lawful Order of a
                                                           [Police] [Fire] [Traffic] Official
                                                           Property Damage or Injury

        The proposals are in Appendix A. Words and punctuation to be deleted are 
shown with strike-through marks; words and punctuation to be added are 
underlined. The proposals were published in the Bar News on August 1, 2018. One 
comment from Ms. Sabsina Nunez was received and will be addressed in the Initial 
Note. The comment is in Appendix B. 

INITIAL NOTE 
In Chapter 2018-130, Laws of Florida, the Legislature changed the 

numbering and the definitions for “motor vehicle” and “vehicle” in Chapter 316. 

A “motor vehicle” is now listed in § 316.003(42), Fla. Stat., and is defined 
as: “… a self-propelled vehicle not operated upon rails or guideway, but not 
including any bicycle, motorized scooter, electric personal assistive mobility 
device, mobile carrier, personal delivery device, swamp buggy, or moped.” 

A “vehicle” is now listed in § 316.003(99), Fla. Stat., and is defined as: 
“Every device in, upon, or by which any person or property is or may be 
transported or drawn upon a highway, except personal delivery devices, mobile 
carriers, and devices used exclusively upon stationary rails or tracks.” 

As a result of the change in the 2018 statutes, the Committee updated the 
relevant Transportation Offense jury instructions. 

Ms. Sabsina Nunez commented that the addition of “personal delivery 
devices” and “mobile carriers” into the definitions of “vehicle” is confusing 
because no one knows what those terms mean and because that confusion could 
work to the detriment of the State. 
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The Committee discussed that idea when it first drafted the proposals. The 
Committee thought about adding the statutory definitions of “personal delivery 
devices” and “mobile carriers” into all of the relevant instructions but ultimately 
decided that the instructions would become too cluttered and that the issue could 
be adequately addressed with the addition of an italicized note above the 
definitions of “vehicle” and “motor vehicle” that states: Some of these terms have 
their own statutory definitions, which should be given if necessary.

Upon final, post-publication review, the Committee again voted 
unanimously to not add definitions for uncommon terms. However, in an effort to 
further address the problem identified by Ms. Nunez, the Committee voted 
unanimously to add brackets around unusual terms within the definitions of 
“vehicle” and “motor vehicle.” The brackets should highlight for attorneys and the 
judge that those terms need not be given to the jury unless relevant. 

In sum, the Committee thought the italicized note plus the brackets would 
keep the instructions at a manageable length and solve the problem identified by 
Ms. Nunez. The proposal to define “vehicle” is:

§ 316.003(99), Fla. Stat. Some of these terms have their own statutory 
definitions, which should be given if necessary.

“Vehicle” is every device in, upon, or by which any person or property 
is or may be transported or drawn upon a highway[, except personal delivery 
devices, mobile carriers, and devices used exclusively upon stationary rails or 
tracks].

  
The proposal to define “motor vehicle” is:

§ 316.003(42), Fla. Stat. Some of these terms have their own statutory 
definitions which should be given if necessary. 

A “motor vehicle” is a self-propelled vehicle not operated upon rails or 
guideway[, but not including any bicycle, motorized scooter, electric personal 
assistive mobility device, mobile carrier, personal delivery device, swamp 
buggy, or moped].

Finally, in most of the instructions in this report, the Committee made other 
minor revisions, which will be discussed below. 
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PROPOSAL #1: INSTRUCTION 7.8
The proposal for the DUI Manslaughter instruction has three changes:         

(1) the Committee proposes that the letter “u” in the word “under” be capitalized 
when used as part of the name of the crime; (2) the Committee proposes updating 
the definition of "vehicle," as discussed above; and (3) realizing that "presumption 
of impairment" applied to all vehicles, not just motor vehicles, under                              
§ 316.1934(2), Fla. Stat., the Committee proposes that the word "motor" be deleted 
twice. 

All of these changes passed unanimously. No comments -- other than the 
comment already discussed -- were received. Upon post-publication review, the 
Committee voted unanimously to send the proposal in Appendix A to the Court.  

PROPOSAL #2: INSTRUCTION 7.9
For the Vehicular/Vessel Homicide instruction, the Committee proposes five 

substantive changes to the body of the instruction and one addition to the Comment 
section. (1) inserting a definition of “great bodily harm,” based on Wheeler v. 
State, 203 So. 3d 1007 (Fla. 4th DCA 2016); (2) inserting explanations of “willful” 
and “wanton,” based on Luzardo v. State, 147 So. 3d 1083 (Fla. 3d DCA 2014);  
(3) in the section that covers the bump up in the degree of the crime for a boater 
who was involved in a crash and who failed to give information and render aid, 
adding a citation to § 327.30, Fla. Stat., which is the section that sets forth those 
requirements for boaters; (4) updating the definition of “motor vehicle” as 
discussed above, which is applicable only to vehicular homicide; (5) adding a 
statutory definition of “operate,” which applies only to vessel homicide; and (6) 
adding a comment that informs everyone about the case law where the decedent’s 
conduct may have contributed to the crash. 

All of these changes passed unanimously. No additional comments were 
received from publication in the Bar News. Upon post-publication review, the 
Committee voted unanimously to file the proposal in Appendix A in the Court.  

PROPOSAL #3: INSTRUCTION 16.12
The Committee proposes three substantive changes for the Leaving a Child 

Unattended or Unsupervised in a Motor Vehicle instruction: (1) updating the 
definition of “motor vehicle”; (2) adding the new definition of a “vehicle" because 
the definition of “motor vehicle” refers to a vehicle; (3) inserting a definition of 
“great bodily harm,” based on Wheeler v. State, 203 So. 3d 1007 (Fla. 4th DCA 
2016).

All of these changes passed unanimously and were published in the Bar 
News. No additional comments were received. Upon post-publication review, the 
Committee voted unanimously to file the proposal with the Court.  
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PROPOSALS #4–7: INSTRUCTIONS 28.1–28.3

The proposals for all the DUI instructions mirror the changes that were made 
to the DUI Manslaughter instruction (see proposal #1). The Committee proposes 
three changes for each of the DUI instructions: (1) capitalizing the letter “u” in the 
word “under” when used as part of the name of the crime; (2) updating the 
definition of “vehicle”; and (3) within the presumptions of impairment section, 
deleting the word “motor” twice because those presumptions apply to all vehicles, 
not just motor vehicles. 

All of the changes passed unanimously and were published in the Bar News. 
No additional comments were received. Upon post-publication review, the 
Committee voted unanimously to send the proposal to the Court.  

 
PROPOSAL #8: INSTRUCTIONS 28.4  

There were two substantive changes to the body of the Leaving the Scene of 
a Crash Involving Death, Serious Bodily Injury, or Injury instruction that were 
published: (1) adding the option of “Serious Bodily Injury” in brackets to the first 
sentence of the instruction; and (2) updating the definition of “vehicle.”

The Committee also discussed the following hypothetical: D makes an 
abrupt, illegal U-turn in his car. A motorcyclist, who is behind D’s car, loses 
control of his motorcycle in an effort to avoid hitting D’s vehicle. The motorcyclist 
falls off his bike and gets injured but neither the motorcycle nor the motorcyclist 
come into contact with D’s car. D sees the motorcycle and the injured motorcyclist 
lying on the ground and drives away. Is D guilty of Leaving the Scene of a Crash 
Causing Injury? 

The Committee concluded the answer involves the interpretation of a “driver 
of a vehicle involved in a crash.” In State v. Elder, 975 So. 2d 481 (Fla. 2d DCA 
2007), the Second District held that if the defendant's driving caused the events 
that led up to the crash, then the defendant was involved in the crash and therefore 
had an obligation to remain at the scene, even if the defendant’s vehicle did not 
collide with anything. In Gaulden v. State, 195 So. 3d 1123, 1128 (Fla. 2016), this 
Court held that the phrase “'any vehicle involved in a crash' means that a vehicle 
must collide with another vehicle, person, or object.” (emphasis added). It is not 
100% clear from Gaulden whether it must be the defendant’s vehicle that collides 
with another vehicle, person, or object. Gaulden suggests that Elder was decided 
incorrectly, but Gaulden did not specifically overrule Elder. In response to that 
uncertainty, the comment section now reads:

It is unclear whether the courts will interpret the statutory phrase of 
“involved in a crash” as including instances where the defendant’s vehicle did not 
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collide with another vehicle, person, or object, but the defendant’s driving pattern 
caused vehicle 2 to collide with a person, an object, or vehicle 3. See State v. Elder, 
975 So. 2d 481 (Fla. 2d DCA 2007) (decided before Gaulden v. State, 195 So. 3d 
1123 (Fla. 2016)).

However, the Committee thought the operative phrase should not be 
“involved in a crash” but should instead be “the driver of a vehicle involved in a 
crash.” The Committee also wanted to highlight that Elder may still be good law. 
Therefore, the Committee proposed revisions to the comment section so it will read 
as follows:

As of September 2018, it was unclear whether the courts would interpret the 
statutory phrase of “the driver of a vehicle involved in a crash” as including 
instances where the defendant’s vehicle did not collide with another vehicle, 
person, or object, but the defendant’s driving pattern caused vehicle 2 to collide 
with a person, an object, or vehicle 3. See State v. Elder, 975 So. 2d 481 (Fla. 2d 
DCA 2007) (which was decided before Gaulden v. State, 195 So. 3d 1123 (Fla. 
2016), but may still be good law).

All of the changes passed unanimously and were published in the Bar News. 
No comments, other than the comment from Ms. Nunez, were received. 

Upon post-publication review, the Committee made one other change.              
§ 921.0021(7)(e), Fla. Stat., states that if a person is convicted for an offense 
described in § 316.027, Fla. Stat., and the court finds that the offender caused 
victim injury, additional sentencing points for victim injury may be assessed. But 
because of Alleyne v. United States, 570 U.S. 99 (2013), it is the jury that must 
make a finding of victim injury because adding points on the scoresheet increases 
the floor of a defendant’s sentence. As a result, the Committee added the following 
section: 

Give if it is alleged in the charging document that the defendant caused 
victim injury or death. § 921.0021(7)(e), Fla. Stat.  

If you find that (defendant) committed the crime of Leaving the Scene 
of a Crash Involving [Death] [Serious Bodily Injury] [Injury], you must then 
determine whether the State proved beyond a reasonable doubt that [he] [she] 
caused [death] [or] [severe injury] [or] [moderate injury] [or] [slight injury] to 
(victim).  
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 No one thought re-publication was necessary because it is clear that Alleyne 
requires a jury finding. The final vote was unanimous to send the proposal in 
Appendix A to the Court.

 
PROPOSALS #9 and #10: INSTRUCTIONS 28.8(a) and 28.8(b)

The crimes covered in instructions 28.8(a) and (b) involve leaving the scene 
of a crash involving property damage. Both instructions needed only two changes: 
(1) updating the definition of “vehicle,” and (2) revising the comment section (as 
was done in instruction 28.4) to clarify the Elder/Gaulden uncertainty.

All of the changes passed unanimously and were published in the Bar News. 
No additional comments were received. Upon post-publication review, the 
Committee voted unanimously to send the proposals to the Court.  

  
PROPOSAL #11: INSTRUCTION 28.5

The Reckless Driving proposal had only three substantive changes: (1) 
updating the definition of “vehicle”; (2) updating the definition of “motor vehicle”; 
and, (3) adding the word “street” to § 316.003(81), Fla. Stat., heading so that the 
definition would apply to the phrase “street or highway” and providing the correct 
statutory number for “street or highway.” 

All of the changes passed unanimously and were published in the Bar News. 
No additional comments were received. Upon post-publication review, the 
Committee voted unanimously to send the proposal to the Court.  

PROPOSAL #12: INSTRUCTION 28.5(a)
For the Racing on a Highway instruction, the Committee proposes three 

changes: (1) updating the definition of “motor vehicle”; (2) adding the definition of 
“vehicle” because the definition of “motor vehicle” refers to a vehicle; and (3) 
updating statutory numbers for “motor vehicle,” “vehicle,” “roadway,” and “street 
or highway.”

All of the changes passed unanimously and were published in the Bar News. 
No additional comments were received. Upon post-publication review, the 
Committee voted unanimously to send the proposal to the Court.

PROPOSALS #13–#20: INSTRUCTIONS 28.6–28.8(e)
There are eight Fleeing instructions because there are eight separate crimes 

within § 316.1935, Fla. Stat. Thus, many of the proposed changes are common to 
the Fleeing proposals. For example, for those Fleeing instructions that define 
“operator,” the Committee added an italicized cite to § 316.003(48), Fla. Stat. 
directly above that definition. Whenever “street or highway” is defined, the 
statutory number for that definition was updated to § 316.003(81), Fla. Stat. The 
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new definition and new statutory numbering for “vehicle” was added wherever 
“vehicle” was defined. Four of the Aggravated Fleeings (28.8(b)–(e)) contain a 
Leaving the Scene component. Thus, those four proposals include the revised 
comment regarding the Elder/Gaulden issue (see proposals #8, #9, and #10). 

The proposals that were published passed unanimously and no additional 
comments were received. 

Upon post-publication review, the Committee realized that Aggravated 
Fleeing instructions 28.8(b) and (d) include criminal behavior that is described in  
§ 316.027, Fla. Stat., which means they should contain a section that would allow 
the jury to make a finding regarding the causation of victim injury. (As discussed 
in proposal #8, § 921.0021(7)(e), Fla. Stat., states that if a person is convicted for 
an offense described in § 316.027, Fla. Stat., and the court finds that the offender 
caused victim injury, sentencing points for victim injury may be assessed. But 
because of Alleyne v. United States, 570 U.S. 99 (2013), it is the jury that must 
make a finding of victim injury.) The Committee vote was unanimous to add the 
new § 921.0021(7)(e), Fla. Stat., section to instructions 28.8(b) and (d). The 
Committee voted unanimously to send the fleeing proposals to the Court.

PROPOSAL #21: INSTRUCTION 28.13
For the Refusal to Submit to Testing instruction, the Committee proposes 

four changes: (1) updating the definition of “motor vehicle”; (2) adding the latest 
definition of “vehicle,” because the definition of “motor vehicle” refers to a 
vehicle; and, updating statutory numbers for “motor vehicle” and “vehicle”; and 
(4) above the explanation of “actual physical control,” adding an italicized note 
that states: The option of “on a vehicle” pertains to vehicles such as motorcycles. 
This italicized note is consistent with other Transportation offense instructions. 

All of the changes passed unanimously and were published in the Bar News. 
No additional comments were received. Upon post-publication review, the 
Committee voted unanimously to send the proposal to the Court.

PROPOSAL #22: INSTRUCTION 28.18
For the Failure to Obey Lawful Order instruction, the Committee proposes: 

(1) updating the definition section for “vehicle,”; (2) updating the statutory 
numbering for “bicycle”; (3) moving a note from the body of the instruction into 
the comment section; and (4) instead of informing everyone that a special 
instruction may be necessary where the defense is that the order was not lawful, 
clarifying that a special instruction will be necessary. 

All of the changes passed unanimously and were published in the Bar News. 
No additional comments were received. Upon post-publication review, the 
Committee voted unanimously to send the proposals to the Court.
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CONCLUSION
The Standard Jury Instructions in Criminal Cases Committee respectfully 

requests the Court authorize for use the proposals in Appendix A.  

Respectfully submitted this 16th day of 
October, 2018. 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org

CERTIFICATE OF SERVICE AND FONT COMPLIANCE
I hereby certify that this report has been prepared using Times New Roman 

14 point font in compliance with the font requirements of Florida Rule of 
Appellate Procedure 9.210(a)(2) and that the report and the appendices have been 
sent by email to Ms. Sabsina Nunez, at snunez@sao.cjis20.org; this 16th day of 
October, 2018. 

s/ Judge F. Rand Wallis 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org


