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Considerations regarding jury instructions related to a breach offiduciary dutv plead as a legal 
claim for damages 

lntroductjon 

The case law addressing whether a fiduciary duty exists (aside from those created by statute or 
contract) in many cases use broad guidelines, but have not specifically enumerated the factors. 
See Doe v. Evans, 814 So. 2d 370, 374 (Fla. 2002) (fiduciary relationship is based on trust and 
confidence between the parties where "confidence is reposed by one party and a trust accepted 
by the other, ...." (quoting Quinn v. Phipps, 93 Fla. 805, 113 So. 419, 421 (Fla. 1927)); 
RESTATEMENT (SECOND) OF TORTS § 874 comment a (1979) ("A fiduciary relation exists 
between two persons when one of them is under a duty to act or to give advice for the benefit of 
another upon matters within the scope of the relation."). Because these statements give little 
guidance in fashioning an instructive standard instruction, it is recommended that the Committee 
fashion instructions for only those fiduciary duties that arise as a matter of law. Even then, the 
instructions should be tailored to the type of fiduciary relationship that exists such as 
broker/client and trustee/beneficiary. 

For example, as noted in a recent Florida Bar Journal Article entitled "Understanding Fiduciary 
Duty," the authors wrote: 

When does a person owe another a fiduciary duty? Unless their relationship is one 
of the classic relationships that impose fiduciary duties, such as the 
attorney/client, executor/heir, guardian/ward, agent/principal, trustee/beneficiary, 
or corporate officer/shareholder, the answer is often unclear. Courts in recent 
years have imposed a fiduciary duty on persons in numerous other types of 
relationships. Depending on the particular facts, lenders, clerics, and even wives 
n4 have all been saddled with fiduciary duties. Commentators have attempted to 
isolate a defining principle that specifies the circumstances or relationships that 
warrant the imposition of fiduciary duties. None of their theories, however, fully 
captures the myriad applications of fiduciary duty, n6 leading one commentator 
to refer to the fiduciary relationship as "one of the most elusive concepts in 
Anglo-American law," another to describe it as "a concept in search of a 
principle," and yet another to state that it may be more accurate to speak of 
relationships having a fiduciary component to them rather than to speak of 
fiduciary relationships as such. 

Understanding Fiduciary Duty, by John F. Mariani, Christopher W. Kammerer, and 
Nancy Guffey-Landers, 84 Fla. Bar J. 20 (March, 2010). 
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FIRST ELEMENT- EXISTENCE OF FIDUCIARY RELATIONSHIP 


In deciding a breach of fiduciary duty 1 claim, the first element that must be established is the 
existence of a fiduciary relationship and the type of fiduciary relationship it is. Fiduciary 

relationships can be2
: 

~ 	NOTE - If the facts of the fiduciary relationship are conceded or not in dispute, the 
determination of a fiduciary relationship is not submitted to the jury. 

I. 	 Express 
a. 	 By contract3 (specifically agree lo relationship) 

i. 	 Types: attorney/client and agent/principal 

2. 	 Created by Statute 
a. 	 Types and Scope of Duties 

i. 	 Broker (agent)/Cliem (seller or buyer as principal)- § 475.01(1)(1) 
("''Fiduciary" means a broker in a relationship of trust and confidence 
between that broker as agent and the seller or buyer as principal. The 
duties of the broker as a fiduciary are loyalty, confidentiality, obedience, 
full disclosure, and accounting and the duty to use skill, care, and 
diligence.") 

ii. 	 Trustee/Beneficiary regarding trustee's conduct with respect to 
investments of trust assets- § 518.11 

iii. 	 Trustee/Beneficiary - applies to express trusts, charitable or non
charitable, and trusts created pursuant to a law, judgment, or decree that 
requires the trust to be administered in the manner of an express trust. 
Chapter 736 (encompasses the duties and powers of trustee, the liability of 
trustee, the rights of persons dealing with the trustee, remedies, and 
limitations on proceedings and actions). 

iv. 	 Guardian/Ward-§ 744.446 

v. 	 Partners to Partners - § 620.8404 

' A "confidential relationship" is a broader term than a "fiduciary relationship" but !here is no difference with 
respect to the relief and the remedies for breach. 
' ll is recommended thal the jury instruction regarding breach of fiduciary duty for contracl and business cases be 
limited lo those fiduciary relationships created by contracl and slalute and for breaches 1hat arise oul of negligent, 
and not inlenlional, conduct Fiduciary relationships arise in an endless amount of contexts; thus, lhe instructions 
should be limited to discreet calegories. 
' Comments should be added to the pattern jury charges calling auention to any conlractual impacts on fiduciary 
dulies, such as company agreemenls, partnership agreemenls, or olher governing documents. The requirements to 
show a breach of fiduciary duly can be completely different if the fiduciary has been contractually exculpated or 
indemnified. 
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vi. 	 Corporate directors to shareholders/corporation - § 607 .0830 

vii. 	 General partners to limited partners - § 620.1408 

viii. 	 Managing members oflimited liability companies to members - § 
608.4225(1)-note: this statute wi11 be repealed effective January 1, 2015 
at which time a new chapter 605 wi11 be created. See 2013 Fla. ALS 180. 

ix. 	 Executor, administrator, or trustee in administration ofa trust, a 
guardianship, or the estate ofa decedent, an infant, a mental incompetent, 
or insolvent - § 86.041 

x. 	 Financial institutions licensed and regulated to conduct trust business 
Chapter660 

xi. 	 Escrow agents, managing entities, organizations or owners' associations 
and persons authorized to make additions to a multi-site timeshare plan or 
involved in vacation and timeshare plans - Chapter 721; see § 721.08 
entitled "Escrow accounts; nondisturbance instruments; alternate security 
arrangements; transfer of legal title." 

xii. 	 Personal representatives ofestates - § 733.609 entitled "Improper 
exercise of power; breach of fiduciary duty." 

l> 	 NOTE: Breach of duties imposed by statute are actionable under a common law cause of 
action for breach of fiduciary duty. Gracey v. Eaker, 837 So. 2d 348, 354-355 (Fla. 2002) 

3. 	 Implied in Law. These types of fiduciary relationships arise out of specific factual 
situations surrounding the transaction and the relationship of the parties. 

l> 	 NOTE - some implied-in-law fiduciary relationships have since been 
codified by statute 

a. 	 Capital Bank v. MVB, Inc., 644 So. 2d 515 (Fla. 3d DCA 1994) (bank customer 
who bought assets of insolvent company at bank loan officer's suggestion, 
relieving the bank from the bad debts of the insolvent company, entitled to sue for 
breach of fiduciary duty for officer taking unfair advantage, not acting in 
customer's best interest and not disclosing nature of appraisal the customer relied 
upon); Doe v. Evans, 814 So. 2d 370 (Fla. 2002) (church/parishioner). 

b. 	 The procurement of a benefit or advantage by reason of the misrepresentation is 
one of the factors to be considered in determining the existence of a fiduciary 
relationship implied in law. Atlantic Nat'/ Bank v. Vest, 480 So. 2d 1328, 1333 
(Fla. 2d DCA 1985). 
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c. 	 Dale v. Jennings, 90 Fla. 234, I 07 So. 175 (1926) (business relations between 
seller and buyer of real property created fiduciary relationship that was breached 
when seller disclosed material information) 

d. 	 "To establish a fiduciary relationship, a party must allege some degree of 
dependency on one side and some degree of undertaking on the other side to 
advise, counsel, and protect the weaker party." Watkins v. NCNB Nat'/ Bank of 
Fla., N.A., 622 So. 2d I 063, I 065 (Fla. 3d DCA 1993), review denied, 634 So. 2d 
629 (Fla. 1994 ). 

e. 	 Florida courts have held the following relationships are of a fiduciary nature: 

i. 	 Physician/patient, Psychotherapist/patient - Gracey v. Eaker, 83 7 So. 2d 
348 (Fla. 2002) 

ii. 	 Attorney/Client -Armour & Co. v. Lambdin, 154 Fla. 86, 93 (Fla. 1944) 

iii. 	 Realty Company and its salesman/client - Nantell v. Lim-Wick Constr. 
Co., 228 So. 2d 634, 638 (Fla. 4th DCA 1969) 

iv. 	 Stockbroker/client - Ward v. At/. Sec. Bank, 777 So. 2d 1144, 1147 (Fla. 
3d DCA 2001) 

v. 	 Investment firm/diocese - Episcopal Diocese v. Prudential Secs., Inc., 925 
So. 2d 1112 (Fla. 5th DCA 2006), review denied by 939 So. 2d 93, (Fla 
2006). 

vi. 	 Commodity broker/client - Poncy v. Shearson Lehman Bros., Inc., 548 So. 
2d 1196, 1197 (Fla. DCA 4th 1989) 

vii. Clergy/church or parishioner - Doe v. Evans, 814 So. 2d 370 (Fla. 2002) 

viii. Principal/agent - Fisher v. Grady, 131 Fla. I, 20 (Fla. 1937) 

ix. 	 Promoter of a corporation/shareholders - Ft. Myers Development Corp. v. 
J. W. McWil/iams Co., 97 Fla. 788 (Fla. 1929) 

J;;- NOTE: Courts tend to determine issue of whether an implied-in-law fiduciary 
relationship exists rather than leave as a fact question for the jury. See Dale v. Jennings, 
90 Fla. 234, 107 So. 175 (1925), Atlantic Nat'/ Bank v. Vest, 480 So. 2d 1328 (Fla. 2d 
DCA 1985). 

o 	 But see Uvanile v. Deno.ff, 495 So. 2d 1177, 1180 (Fla. 4th DCA 1986) (jury 
decided whether fiduciary relationship existed and whether it was a breach under 
the doctrine of corporate opportunity); Gracey v. Eaker, 837 So. 2d 348, 353 (Fla. 
2002) ("We make no determination, in reviewing the trial court's dismissal of the 
Graceys' action, that a fiduciary relationship was formed between Eaker and the 
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Graceys (and if formed, that it was breached). Such determinations are for the 
finder of fact to make at trial."). 

> NOTE: If the facts or circumstances of the relationship are in dispute, the 
determination of a fiduciary relationship and duty may become a mixed 
question of law and fact, in which case the fact issue should be submitted 
to the jury. See. Hooper v. Barnett Bank of W Fla .. 474 So. 2d 1253, 
1258 (Fla. I" DCA 1985). "The question of law, on the other hand, must 
be court-determined by an examination of the facts alleged in the 
complaint to decide ifa plaintiff is entitled to relief under any state of facts 
provable under the claim. It follows that if the facts giving rise to the duty, 
as a matter of law, are successfully rebutted by a defendant, so that there is 
a failure of proof of the essential facts at trial, a jury, under appropriate 
instructions, can determine that there was an insufficient showing of facts 
giving rise to the duty." R.A. Peck, Inc. v. Liberty Fed. Sav. Bank, 108 
N.M. 84, 89 (N.M. Ct. App. 1988). 

o 	 Hill v. Bache Halsey Stuart Shields, Inc., 790 F.2d 817, 825 (10th 
Cir. Colo. 1986): "On retrial the district court should instruct the 
jury that fiduciary duty in the context of a brokerage relationship is 
only an added degree of responsibility to carry out pre-existing, 
agreed-upon tasks properly. Each task that Bache and Wright 
agreed to undertake must be established clearly before it can be 
determined whether fiduciary duties existed and if they were 
breached. Thus, the jury must determine whether Hill controlled 
the trading in the account or Bache did; it also must determine 
whether Bache and Wright undertook an advisory role to instruct 
Hill on trading mechanics or actual trades to make. It may then 
consider Bache's and Wright's fiduciary duty to carry out these 
responsibilities with loyalty and due care. The jury should not, 
under the evocative phrase 'fiduciary duty,' be given carte blanche 
to decide any and all perceived transgressions, regardless of the 
law," 

o 	 Example of questions for jury: What did the broker agree to do? 
Did the broker take on an advisory role? Were the tasks done 
properly? Did one party repose confidence in the other? Did the 
defendant accept the trust of the plaintifi'? (A cause of action for 
breach of a fiduciary duty is founded on a fiduciary relationship. A 
fiduciary relationship is based on trust and confidence between the 
parties where "confidence is reposed by one party and a trust 
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accepted by the other, ...." Doe v. Evans, 814 So. 2d 370, 374 
(Fla. 2002) (quoting Quinn v. Phipps, 93 Fla. 805, 113 So. 419, 
421 	(Fla. 1927)). 

)> 	 NOTE: If the facts giving rise to the relationship are conceded, the scope 
of the duties to be imposed are a question of law. See. Hooper v. Barnell 
BankofW. Fla., 474 So. 2d 1253, 1258 (Fla. 151 DCA1985). 

4. 	 Informal Fiduciarv Relationship4 
- "The informal type of fiduciary relationship may exist 

under a variety of circumstances, and does exist in cases where there has been a special 
confidence reposed in one, who in equity and good conscience, is bound to act in good 
faith and with due regard to the interests of the one reposing the confidence ..... It in fact 
exists where confidence is reposed on one side and there is resulting superiority and 
influence on the other. The relations and duties involved need not be legal, but may be 
moral, social, domestic, and merely personal. Dale v. Jennings, 90 Fla. 234, I 07 So. 175 
(1926)." Atlantic Nat'/ Bank v. Vest, 480 So. 2d 1328, 1332-1333 (Fla. 2d DCA 1985). 
Informal relationships can be distinguished from formal fiduciary relationships, such as 
attorney-client, principal-agent, and partner-partner. 

» 	NOTE: This standard should not be used if a fiduciary relationship exists as a 
matter of law. For example, this standard should never be used in situations 
involving directors or officers to their corporations, between general partners, and 
between general partners and limited partners. Thus, this standard is generally 
inapplicable to fiduciary duties within business entities. 

a. 	 The rule embraces both technical fiduciary relations and informal relations that 
exist wherever one man trusts and relies upon another. Quinn v. Phipps, 93 Fla. 
805, 113 So. 419 (1927); Gammage v. Turner, 206 So.2d 252 (Fla. 2d DCA), cert. 
denied, 212 So.2d 870 (Fla. 1968). 

5. 	 No fiduciary relationship: 

a. 	 Transaction Broker/Client-§§ 475.278(1) and (3); see Burchfieldv. Realty 
Execs., 971 So. 2d 138 (Fla. 5th DCA 2007), review denied by 982 So. 2d 684 
(Fla. 2008) (Fla. Stat.§ 475.278 replaces the common law fiduciary duty owed by 
a transaction broker to its clients with a more narrowly-defined set of statutory 
duties); Century Land Dev., L.P. v. Weits, 2009 U.S. Dist. LEXIS 7031 (S.D. Fla. 
2009) (Under Fla. Stat. § 475.278's narrowly defined realtor duties, since plaintiff 
buyers had no agreement with defendant realtor and under§ 475.278(l)(b) the 
realtor was presumed to have acted as a transaction broker, there was no fiduciary 

• It is recommended that informal fiduciary reladonships be excluded from these jury instructions. 
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relationship and the buyer's breach of fiduciary duty claim, complaining of the 
alleged values the realtor had given for the property purchased and any suitability 
for multi-unit development, failed; the realtor was not a single agent broker under 
Fla. Stat.§ 475.0l(l)(k) due to the absence of an agreement.) 

b. 	 Creditor/Debtor - Taylor Woodrow Homes Fla., Inc. v. 4146-A Corp., 850 So. 2d 
536, 541 (Fla. 5th DCA 2003); Capital Bank v. MVB, Inc., 644 So. 2d 515, 518 
(Fla. 3d DCA 1994) (relationship an arm's length transaction) 

c. 	 Arm's length transactions - When the parties are dealing at arm's length, a 
fiduciary relationship does not exist because there is no duty imposed on either 
party to protect or benefit the other. Maxwell v. First United Bank, 782 So. 2d 931 
(Fla. 4th DCA 2001); Capital Bank; Morton v. Young, 311So.2d 755 (Fla. 3d 
DCA 1975). 

d. 	 Party who subordinated mortgage to a construction mortgage granted to other 
party - Inversiones Inmobiliarias lnternaciana/es De Orlando Sociedad Anomina 
v. Barnett Bank ofCent. Fla., N.A., 584 So. 2d 110 (Fla. 5th DCA 1991) 

e. 	 Controlling corporate shareholder to minority shareholders to see they have 
opportunities to sell shares on same favorable terms - Martin v. Marlin, 529 So. 
2d 117 4 (Fla. 3d DCA 1988) 

SECOND ELEMENT - SCOPE OF DUTIES TO BE IMPOSED 

il- NOTE: Duties attach to the scope. Restatement (Second) of Trusts § 2, comment 
b ( 1959) ("A person in a fiduciary relation to another is under a duty to act for the 
benefit of the other as to matters within the scope of the re/a/ion.") (emphasis 
added). 

il-	 NOTE: Question whether existence of fiduciary duty is issue of law or fact 

I. 	 Hill v. Bache Halsey Slllarl Shields, Inc., 790 F.2d 817, 824 (10th Cir. Colo. 1986): "A 
fiduciary duty thus cannot be defined by asking the jury to determine simply whether the 
principal reposed 'trust and confidence' in the agent. The jury should have been 
instructed to decide first what Wright had agreed to do for Hill and then to determine 
whether Wright executed those tasks properly. 

2. 	 Scope ofduties may be defined by relevant statute - see § 518.11 (I) 

3. 	 Universal duties imposed on all fiduciaries - A fiduciary owes to its beneficiary the duty 
to refrain from self-dealing, the duty of loyalty, the overall duty to not take unfair 
advantage and to act in the best interest of the other party, and the duty to disclose 
material facts. See Pepper v. Lil/on, 308 U.S. 295, 60 S. Ct. 238, 84 L. Ed. 281 (1939). 
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4. 	 Duty ofcare - to carry out its responsibilities in an informed and considered manner and 
to act as an ordinary prudent person would act in the management of his or her own 
affairs. An example of the duty of care is the duty of a trustee to invest or manage the 
assets of an estate prudently, as set forth in Fla. Stat. § 518.1 l(l)(a) ("the fiduciary has a 
duty to invest and manage investment assets as a prudent investor would considering the 
purposes, terms, distribution requirements, and other circumstances of the trust"); see 
United States v. White Mountain Apache Tribe, 537 U.S. 465, 475 (2003) (a fiduciary 
administering trust property owes a fundamental common law duty as trustee to preserve 
and maintain trust assets; "the standard of responsibility is 'such care and skill as a man of 
ordinary prudence would exercise in dealing with his own property"') (citations omitted). 

5. 	 If the fiduciary has special skills, or becomes a fiduciary on the basis of representations 
of special skills or expertise, the fiduciary is under a duty to use those skills. See Fla. 
Stat. § 518.11 ("Investments by Fiduciaries; prudent investor rule (1 )(a) ... If the fiduciary 
has special skills, or is named fiduciary on the basis of representations of special skills or 
expertise, the fiduciary is under a duty to use those skills"); see also Parker v. Shu/Iman, 
983 So. 2d 643, 64 7 (Fla. 4th D.C.A. 2008) (applying Fla. Stat. § 518.11 ); Matter of 
Estate ofJanes, 681 N.E.2d 332, 338 (N.Y. 1997) (applying New York law) (corporate 
fiduciary breached its duty to beneficiaries by failing to exercise the due care and skill the 
fiduciary held itself out as possessing as a corporate fiduciary). 

6. 	 [are questions oflegal duty and scope question oflaw?] 

THIRD ELEMENT- BREACH AND PROXIMATE CAUSE 

I. 	 Gracey v. Eaker, 837 So. 2d 348, 354-355 (Fla. 2002): "The questions of whether Eaker 
breached his duty of confidentiality to the Graceys, and whether that breach was the 
proximate cause of the emotional distress the Graceys allege they suffered, are for the 
jury to determine. Also for the jury to determine is the amount of damages to which the 
Graceys may be entitled." 

BEMEDIES 

1. 	 Plaintiffs can recover punitive damages irrespective ofa compensatory damage award 
(even if no proven loss) Marte/lite v. Am. Tower, L.P., 819 So. 2d 928, 934 (Fla. 2d DCA 
2002) (citing Ault v. Lohr, 538 So. 2d 454 (Fla. 1989)). 

2. 	 Compensatory: "(A] fiduciary relationship does exist between persons when one is under 
a duty to act for or give advice for the benefit of another upon matters within the scope of 
the relationship. Further, one in such a fiduciary relationship is subject to legal 
responsibility for harm flowing from a breach of fiduciary duty imposed by the 
relationship." Gracey v. Eaker, 837 So. 2d 348, 353 (Fla. 2002). 

3. 	 Attorney fees 
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l> 	 NOTE: Breach of fiduciary tort claims can be raised, even where contract exists, if they 
are independent of the underlying contract. B & C Investors, Inc. v. Vojak, 79 So. 3d 42, 
48 (Fla. 2d DCA 2011 ): Florida law recognizes that breach of fiduciary duty and 
malpractice claims may be raised, even where a contract exists, as long as the tort claims 
are independent from the underlying contract. See Moransais v. Heathman, 744 So. 2d 
973, 981, 983 (Fla. 1999) (recognizing that claims of fraudulent inducement and 
negligent misrepresentation were not barred by economic loss rule where they were 
independent from underlying contract and holding that "the mere existence of . . . a 
contract [for professional services] should not serve per se to bar an action for 
professional malpractice"); Hallock v. Holiday Isle Resort & Marina, Inc., 4 So. 3d 17, 
20 (Fla. 3d DCA 2009) (noting prior decision which cited Moransais for proposition that 
economic loss rule did not abolish cause of action for breach of fiduciary duty even if 
there was underlying oral or written contract). 

AFFIRMATIVE DEFENSES 

1. 	 Statute of Limitations: 4 years under Fla. Stat. § 95.11 (3) (subsection (a) for actions 
founded on negligence, subsection (t) for an action founded on a statutory liability, 
subsection (p) for any action not specifically provided for in these statutes). 

a. 	 NOTE: In Davis v. Monahan, 832 So. 2d 708, 710 (Fla. 2002), the court held that 
the delayed discovery rule only applies to "cases of fraud, products liability, 
professional and medical malpractice, and intentional torts based on abuse" as 
expressed by statute. 

2. 	 Arms' Length Transaction 

NOTE: - These instructions should only apply to negligent breaches, as a claim for breach of 
fiduciary duty may arise out of either negligent or intentional conduct. When the conduct 
underlying the breach is intentional, the breach is intentional; when the conduct underlying the 
breach is negligent, the breach is negligent. See Allerton v. Stale Dept. ofInsurance, 635 So. 2d 
36, 39 (Fla 1st DCA 1989); Daniel v. Coast Bonded Title Co., 539 So. 2d 567, 568-69 (Fla. 5th 
DCA 1989). 

Recommend 

Choose which relationships instructions will cover: 
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Attorney/Client 

Real estate broker/principal 

Trustee/beneficiary 

Principal/agent 

Joint venturers to each other 

Physician/patient 

Stockbroker/client 

Personal representative/interested parties 

Open Questions/Issues 

Question: Is there a "negligence per se" concept for breach ofa fiduciary duty imposed by 
statute? 

A fiduciary relationship automatically arises as a matter of law from particular relationships, 
such as attorney/client and principal/agent. 

Is there a rebuttable presumption after first two elements are proven to show breach did not cause 
damages? 

We may want to consult LexisNexis Practice Guide: Florida Business Torts, and Florida Forms 
for jury instructions 

If there are numerous duties, does the fact-finder determine whether there was a breach for each 
duty? How are damages then calculated? 
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BREACH OF FIDUCIARY DUTY 

4100. "Fiduciary Duty" Explained 
4101. Failure to Use Reasonable Care-Essential Factual Elements 
4102. Duty of Undivided Loyalty-Essential Factual Elements 
4103. Duty of Confidentiality-Essential Factual Elements 
4104. Duties of Escrow Holder 
4105. Duties of Stockbroker-Speculative Securities 
4106. Breach of Fiduciary Duty by Attorney-Essential Factual Elements 
4107. Duty of Disclosure by Real Estate Broker to Client 
4108. Failure of Seller's Real Estate Broker to Conduct Reasonable 

Inspection-Essential Factual Elements (Civ. Code, § 2079) 
4109. Duty of Disclosure by Seller's Real Estate Broker to Buyer 
4110-4119. Reserved for Future Use 
4120. Affirmative Defense-Statute of Limitations 
4121-4199. Reserved for Future Use 

927 ll'llh. 12ilJ 

This verslan provided by LexisNexis® Matthew Bender®, OffldaJ Publisher, 800-533-1837, 
www.lexianexia.comlbookstOJe, for publieand intemal court use. 
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4100. "Fiduciary Duty" Explained 

[A/An) [agent/stockbroker/real estate agent/real estate broker/corporate 
officerfpartner/[insert other fiduciary relationship)] owes what is known as 
a fiduciary duty to [hisfherfits) 
[prlnclpalfclient/corporationfpartnerf[insert other fiduciary relationship]]. 
A fiduciary duty Imposes on [a/an] [agent/stockbroker/real estate agent/ 
real estate broker/corporate officer/partner/[insert other fiduciary 
reiationshipJI a duty to act with the utmost good faith in the best 
interests of [hls/herfits] [princlpalfcllent/corporatlonf partner/[insert 
other fiduciary relationship]). 

New June 2006; Revised December 2010 

Directions for Use 
This instruction may be modified if other concepts involving fiduciary duty are 
relevant to the jury's understanding of the case. For instructions on damages 
resulting from misrepresentation by a fiduciary, see CACI No. 1923, 
Damages-"Out of Pocket" Rufe, and CACI No. 1924, Damages-"Benefit of the 
Bargain" Rule. 

Sources and Authority 
"A fiduciary relationship is ' "'any relation existing between parties to a 
transaction wherein one of the parties is in duty bound to act with the utmost 
good faith for the benefit of the other party. Such a relation ordinarily arises 
where a confidence is reposed by one person in the integrity of another, and in 
such a relation the party in whom the confidence is reposed, if he voluntarily 
accepts or assumes to accept the confidence, can take no advantage from his 
acts relating to the interest of the other pany without the latter's knowledge or 
consent•.. .' " ' " (Wolf v. Superior Court (2003) 107 Cal.App.4th 25, 29 [130 
Cal.Rptr.2d 860], internal citations omitted.) 

• 	 "The elements of a cause of action for breach of fiduciary duty are the 
existence of a fiduciary relationship, its breach, and damage proximately caused 
by that breach." (Knox v. Dean (2012) 205 Cal.App.4th 417, 432 (140 
Cal.Rptr.3d 569].) 

• 	 " ' "[B ]efore a person can be charged with a fiduciary obligation, he must either 
knowingly undertake to act on behalf and for the benefit of another, or must 
enter into a relationship which imposes that undertaking as a matter of law." 
[Citation.]'" (Cleveland v. Johnson (2012) 209 Cal.App.4th 1315, 1338 (147 
Cal.Rptr.3d 772).) 

• 	 "(E]xamples of relationships that impose a fiduciary obligation to act on behalf 
of and for the benefit of another are 'a joint venture. a partnership, or an 
agency.' But, '[t)hose categories are merely illustrative of fiduciary relationships 

928 	 (Pllb. l:nl]) 

This version provided by LexlsNexls® MalUlew Bender®. Olfrcial Publisher, Soo-533-1837, 
www.lexlsnexls.comlbOOkstore. for p1,.1bllc end Internal court use. 
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BREACH OF FIDUCIARY DITIY CACI No. 4100 

in which fiduciary duties are imposed by law.' " (Cleveland. supra, 209 

Cal.App.4th at p. 1339, internal citation omitted.) 


"Any persons who subscribe for stock have a right to do so upon the 
assumption that the promoters are using their knowledge, skill, and ability for 
the benefit of the company. It is, therefore, clear on principle that promoters, 
under the circumslances just slated, do occupy a position of trust and 
confidence, and it devolves upon them to make full disclosure." (Cleveland, 
supra, 209 Cal.App.4th at p. 1339.) 

Secondary Sources 
Greenwald et al., California Practice Guide: Real Property Transactions, Ch. 2-C, 

Broker~ Relationship And Obligations To Principal And Tliird Parties, 'II 2: 158 et 

seq. (11ie Rutter Group) 


Vapnek et al., California Practice Guide: Professional Responsibility, Ch. 6-D, 

Professional Liability, 'II 6:425 et seq. (The Rutter Group) 


10 California Forms of Pleading and Practice, Ch. 103, Brokers,§ 103.31(1) 

(Matthew Bender) 


14 California Forms of Pleading and Practice, Ch. 167, Corporations: Directors 

and Management, § 167.53 et seq. (Matthew Bender) 


37 California Form.• of Pleading and Practice, Ch. 427, Principal and Agent, 

§§ 427.12, 427.23 (Matthew Bender) 


S California Points and Authorities, Ch. 52, Corporations,§ 52.112 et seq. 

(Matthew Bender) 


6 California Legal Forms, Ch. 12C, Limited Liability Companies, § 12C.24[6] 

(Matthew Bender) 


929 (PAI. 128JJ 

Thia version provtded by LaxisNexis® Matthew Bender®, Official Publlaher, 800-533·1837, 
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4101. Failure to Use Reasonable Care-Essential Factual 
Elem ants 

[Name ofplaintijj) claims that (he/she/It] was harmed by [name of 
deft!lldam]'s breach of the fiduciary duty to use reasonable care. To 
establish this claim, [name ofplaimijj) must prove all of the following: 

1. 	 That [name ofdefendallt) was [name ofp/ai11ti./fl's 
[agent/stockbroker/real estate agent/real estate broker/corporate 
officer/partner/[insen other fiduciary relationship)); 

2. 	 That [name ofdefendant) acted on [name ofplainti./fl's behalf for 
purposes of [insert description of transaction, e.g., "purchasing a 
residential property"]; 

3. 	 That [name ofdefendant) failed to act as a reasonably careful 
[agent/stockbroker/real estate agent/real estate broker/corporate 
officer/partner/[inserl other fiduciary relationship)) would have 
acted under the same or similar circumstances; 

4. 	 That [name ofp/ainti./fl was harmed; and 

5. 	 That [name of defendantJ's conduct was a substantial factor in 
causing [name of plainti./fl's harm. 

New June 2006 

Directions for Use 
The instructions in this series are intended for lawsuits brought by or on behalf of 
the principal. They also assume that the plaintiff is bringing a legal cause of action, 
not an action in equity. (See Van de Kamp v. Bank ofAmerica (1988) 204 
Cal.App.3d 819 [251 Cal.Rptr. 530].) This instruction is not intended for cases 
involving insurance brokers or agen1s. 

In appropriate cases, element 3 may be tailored to reflect the particular fiduciary 
duty at issue. 

For a breach of fiduciary duty instruction in cases involving attorney defendants, 
see CACI No. 4106, Breach of Fiduciary Duty by Attorney-Essential Factual 
Elements. 

While the advisory committee has not included "employee" as an option for 
identifying the defendant agenl"in element I, there may be cases in which certain 
employees qualify as "agents," thereby subjecting them lo liability for breach of 
fiduciary duty. 

Sources and Authority 

• 	 "A fiduciary relationship is ' 0 'any rela1ion existing between parties to a 
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BREACH OF FIDUCIARY DtrrY 	 CACI No. 4101 

transaction wherein one of the parties is in duty bound to act with the utmost 
good faith for the benefit of the other party. Such a relation ordinarily arises 
where a confidence is reposed by one person in the integrity of another, and in 
such a relation the party in whom the confidence is reposed, if he voluntarily 
accepts or assumes to accept the confidence, can take no advantage from his 
acts relating to the interest of the other party without the latter's knowledge or 
consent. .. .' "' "(Woifv. Superior Court (2003) 107 Cal.App.4th 25, 29 (130 
Cal.Rptr.2d 860], internal citations omitted.) 

• 	 "An act such as breach or fiduciary duty may be both a breach of contract and 
a tort." (Kangar/ou v. Progressive Title Co., Inc. (2005) 128 Cai.App.4th 1174, 
1178 [27 Cal.Rptr.3d 754], internal citation omitted.) 

• 	 "Breach or a real estate agent's fiduciary duty to his or her client may constitute 
negligence or fraud, depending on the circumstances or the case." (Salahutdin v. 
Valley of California, Inc. (1994) 24 Cal.App.4th 555, 563 (29 Cal.Rptr.2d 463].) 

"Breach of fiduciary duty is a tort that by definition may be committed by only 
a limited class of persons." (1-800 Contacts, Inc. v. Steinberg (2003) 107 
Cal.App.4th 568, 592 [ 132 Cal.Rptr.2d 789].) 

• 	 ''Traditional examples of fiduciary relationships in the commercial context 

include trustee/beneficiary, directors and majority shareholders of a corporation, 

business partners, joint adventurers, and agent/principal." (Wolf, supra, 107 

Cal.App.4th at p. 30, internal citations omitted.) 


• 	 " 'The relationship between a broker and principal is fiduciary in nature and 
imposes on the broker the duty of acting in the highest good faith toward the 
principal.' " (1\vomey v. Mitchum, Jones & Templeton, Inc. (1968) 262 
Cal.App.2d 690, 709 (69 Cal.Rptr. 222], internal citations omitted.) 

• 	 "A stockbroker's fiduciary duty requires more than merely carrying out the 
stated objectives of the customer; at least where there is evidence, as there 
certainly was here, that the stockbroker's recommendations were invariably 
followed, the stockbroker must 'determine the customer's actual financial 
situation and needs.' If it would be improper and unsuitable to carry out the 
speculative objectives expressed by the customer, there is a further obligation 
on the part of the stockbroker 'to make this known to [the customer], and [to] 
refrain from acting except upon [the customer's] express orders.' Under such 
circumstances, although the stockbroker can advise the customer about the 
speculative aptions available, he or she should not solicit the customer's 
purchase of any such speculative securities that would be beyond the customer's 
'risk threshold.'" (Duffy v. Covalier (1989) 215 Cal.App.3d 1517, 1538 [264 
Cal.Rptr. 740], internal citations omitted.) 

• 	 "Real estate brokers are subject to two sets of duties: those imposed by 
regulatory statutes, and those arising from the general law of agency. . . . 'The 
existence and extent of the duties of the agent to the principal are determined 
by the terms of the agreement between the parties, interpreted in light or the 
circumstances under which it is made, except to the extent that fraud, duress, 
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CACI No. 4101 	 BREACH OF FIDUCIARY DUTY 

illegality. or the incapacity of one or both of the parties to the agreement 
modifies it or deprives it of legal effect.'" (Carleton 1•. Torrosa (1993) 14 
Cal.App.4th 745, 755 [17 Cal. Rptr. 2d 734), internal citations omitted.) 

• 	 "In order to plead a cause of action for breach of fiduciary duty against a 
trustee, the plaintiff must show the existence of a fiduciary relationship, its 
breach, and damage proximately caused by that breach; the absence of any one 
of these elements is fatal to the cause of action. The beneficiary of the trust has 
the initial burden of proving the existence of a fiduciary duty and the trustee's 
failure to perform it; the burden then shifts to the trustee to justify its actions." 
(lAMonte v. Sanwa Bank California (1996) 45 Cai.App.4th 509, 517 [52 
Cal.Rptr.2d 861), internal citations omitted.) 

• 	 "Recovery for damages based upon breach of fiduciary duty is contralled by 
Civil Code section 3333, the traditional ton recovery. This is actually broader in 
some instances than damages which may be recovered for fraud. Also, punitive 
damages are appropriate for a breach of fiduciary duty." (Michelson v. Hamada 
(1994) 29 Cal.App.4th 1566, 1582 [36 Cal.Rptr.2d 343), internal citations 
omitted.) 

"While breach of fiduciary duty is a question of fact, the existence of legal duty 
in the first instance and its scope are questions of law." (Kirschner Brothers Oil, 
Inc. v. Natomas Co. (1986) 185 Cal.App.3d 784, 790 [229 Cal.Rptr. 899], 
internal citation omitted.) 

"[l]n actions against fiduciaries, a plaintiff may have the option of pursuing 
either legal or equitable remedies." (Van de Kamp v. Bank ofAmerica (1988) 
204 Cal.App.3d 819, 863 [251 Cal.Rptr. 530).) 

• 	 "A minority shareholder's action for damages for the breach of fiduciary duties 
of the majority shareholder is one in equity, with no right to a jury trial." 
(Nelson v. Anderson (1999) 72 Cal.App.4th Ill, 122 (84 Cal.Rptr.2d 753), 
internal citations omitted.) 

Secondary Sources 
3 Wilkin, Summary of California Law (10th ed. 2005) Agency and Employment, 
§63 

10 California Forms of Pleading and Practice, Ch. 103, Brokers,§ 103.31(2) 
(Matthew Bender) 

37 California Forms of Pleading and Practice, Ch. 427, Principal and Agent 
(Matthew Bender) 

2 Miller & Starr, California Real Estate (Thomson Reuters West 3d ed.) § 3:26 
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4102. Duty of Undivided Loyalty-Essential Factual Elements 

[Name ofplainti./Jl claims that (he/she/it] was banned by [name of 
defendant]'s breach of the fiduciary duty of loyalty. (A/An] 
[agent/stockbroker/real estate agent/real estate broker/corporate officer/ 
partner/[i1isert other fiduciary relationship II owes (his/her/Its) [principal/ 
client/corporation/partner/[insert other fiduciary relationship II undivided 
loyalty. To establish this claim, [name ofplainti./Jl must prove all of the 
following: 

1. 	 That [name of defendant) was [name ofplaintiJJ)'s 
[agent/stockbroker/real estate agent/real estate broker/corporate 
officer/partner/(insen other fuluciary relationship)); 

2. 	 That [name ofdefetulant) [insert one of the following:) 

[knowingly acted against (name ofp/aintijJ)'s Interests In 
connection with [insert description of transaction, e.g., "purchasing 
a residential property'");) 

(acted on behalf of a party whose Interests were adverse to [name 
ofplaintiJJ] in connection with (insert description of transaction, 
e.g., "purchasing a residential property"];) 

3. 	 That (name ofp/aintijJ) did not give informed consent to (name of 
defendanz)'s conduct; 

4. 	 That [name ofplaintijJ] was harmed; and 

S. 	 That [name ofdefendant)'s conduct was a substantial factor In 
causing [name ofplaintijJ)'s harm. 

New June 2006: Revised June 2010 

Directions for Use 
The instructions in this series are intended for lawsuits brought by or on behalf of 
the principal. They also assume that the plaintiff is bringing a legal cause of action, 
not an action in equity. (See Van de Kamp v. Bank ofAmerica (1988) 204 
Cal.App.3d 819 (251 Cal.Rptr. 530].) 

For a breach of fiduciary duty instruction in cases involving attorney defendants, 
soo CACI No. 4 !06, Breach of Fiduciary Duty by Attorney-Essential Factual 
Elements. 

While the advisory committee has not included "employee" as an option for 
identirying the defendant agent in element I, there may be cases in which cenain 
employees qualify as "agents," thereby subjecting them to liability for breach of 
fiduciary duty. 
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CACI No. 4102 	 BREACH OF FIDUCIARY DUTY 

If the parties dispute whether the plaintiff gave infonned consent (element 3), the 
court may wish to add explanatory language or a separate instruction on what 
constitutes infonned consent. (See, e.g.. Rest. 3d Agency, § 8.06(1).) 

Sources and Authority 
• 	 Restatement Third of Agency. section 8.01, states: "An agent has a fiduciary 


duty to act loyally for the principal'• benefit in all matters connected with the 

agency relationship." 


• 	 Restatement Third of Agency, section 8.02, states: "An agent has a duty not to 
acquire a material benefit from a third party in connection with transactions 
conducted or other actions taken on behalf of the principal or otherwise through 
the agent's use of the agent's position." 

Restatement Third of Agency, section 8.03, states: "An agent has a duty not to 
deal with the principal as or on behalf of an adverse party in a transaction 
connected with the agency relationship." 

Restatement Third of Agency, section 8.04, states: "Throughout the duration of 
an agency relationship, an agent has a duty to refrain from competing with the 
principal and from taking action on behalf of or otherwise assisting the 
principal's competitors. During that time, an agent may take action, not 
otherwise wrongful, to prepare for competition following termination of the 
agency relationship." 

Restatement Third of Agency, section 8.05. Stales: 

An agent has a duty 

(I) 	 not to use property of the principal for the agent's own purposes or 
those of a third party; and 

(2) 	 not to use or communicate confidential infonnation of the principal for 
the agent's own purposes or those of a third party. 

• 	 Restatement Third of Agency, section 8.06, states: 

(I) 	 Conduct by an agent that would otherwise constitute a breach of duty as 
stated in §§ 8.01, 8.02, 8.03, 8.04, and 8.0S does not constitute a breach 
of duty if the principal consents to the conduct, provided that 

(a) 	 in oblllinlng the principal's consent, the agent 

(i) 	 acts in good faith, 

(ii) 	 discloses all material facts that the agent knows, has reason 
to know, or should know would reasonably affect the 
principal's judgment unless the principal has manifested that 
such facts are already known by the principal or that the 
principal does nol wish lo know them, and 

(iii) 	 otherwise deals fairly with the principal; and 

(b) 	 the principaJ's consent concerns either a specific act or transaction, 
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BREACH OF FIDUCIARY DIJTY 	 CACI No. 4102 

or acts or transactions of a specified type that could reasonably be 
expected to occur in the ordinary course of the agency 
relationship. 

(2) 	 An agent who acts for more than one principal in a transaction between 
or among them has a duty 

(a) 	 to deal in good faith with each principal, 

(b) 	 to disclose to each principal 

(i) 	 the fact that the agent acts for the other principal or 
principals, and 

(ii) 	 all other facts that the agent knows, has reason to know, or 
should know would reasonably affect the principal's 
judgment unless the principal has manifested that such facts 
are already known by the principal or that the principal does 
not wish to know them, and 

(c) 	 otherwise to deal fairly with each principal. 

• 	 "Every agent owes his principal the duty of undivided loyalty. During the 
course of his agency, he may not undenake or panicipate in activities adverse 
to the interests of his principal. In the absence of an agreement to the contrary, 
an agent is free to engage in competition with his principal after termination of 
his employment but he may plan and develop his competitive enterprise during 
the course of his agency only where !he particular activity engaged in is not 
against the best interests of his principal." (Sequoia Vacuum Systems v. Stransky 
(1964) 229 Cal.App.2d 281, 287 [40 Cal.Rptr. 203].) 

• 	 "The detennination of the particular factual circumstances and the application of 
the ethical standards of fairness and good faith required of a fiduciary in a 
given situation are for !he trier of facts." (Sequoia Vacuum Systems, supra, 229 
Cal.App.2d at p. 288, internal citation omitted.) 

"(T)he protection of the principal's interest requires a full disclosure of acts 
undertaken in preparation of entering into competition." (Sequoia Vacuum 
Systems, supra, 229 Cal.App.2d at p. 287, internal citation omitted.) 

Hit is settled that a director or officer of a corporation may not enter into a 
competing enterprise which cripples or injures the business of the corporation of 
which he is an officer or director. An officer or director may not seize for 
himself, to the detriment of his company, business oppnnunities in the 
company's line of activities which his company has an interest and prior claim 
to obtain. In the event that he does seize such oppnnunities in violation of his 
fiduciary duty, the corporation may claim for itself all benefits so obtained." 
(Xum Speegle, Inc. v. Fields (1963) 216 Cal.App.2d 546, 554 (31 Cal.Rptr. 
104], internal citations omitted.) 

• 	 ..A fiduciary relationship is ·"any relation existing between parties to a 
transaction wherein one of the parties is . . duty bound to act with the utmost 
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CACI No. 4102 BREACH OF FIDUCIARY DUTY 

good faith for the benefit of the other party. Such a relation ordinarily arises 
where a confidence is reposed by one person in the integrity of another, and in 
such a relation the party in whom the confidence is reposed, if he voluntarily 
accepts or assumes to accept the confidence, can take no advantage from bis 
acts relating to the interest of the other pany without the latter's knowledge or 
consent"'" (Wolfv. Superior Courr (2003) 107 Cal.App.4th 25, 29 [130 
Cal.Rpir.2d 860].) 

"Inherent in each of these relationships is the duty of undivided loyalty the 
fiduciary owes to its beneficiary, imposing on the fiduciary obligations far more 
stringent than those required of ordinary contractors. As Justice Cardozo 
observed, 'Many forms of conduct permissible in a workaday world for those 
acting at arm's length, are forbidden to those bound by fiduciary ties. A irustee 
is held to something stricter than the morals of the market place. Not honesty 
alone, but the punctilio of an honor the most sensitive is then the standard of 
behavior.' " (Wolf. supra, !07 Cal.App.4th at p. 30, internal citation omitted.) 

Secondary Sources 

3 Wilkin, Summary of California Law (10th ed. 2005) Agency and Employment, 
§§ 65-84 

35 California Forms of Pleading and Practice, Ch. 401, Partnerships: Actions 
Beiween General Partners and Partnership, § 401.20 (Matthew Bender) 
37 California Forms of Pleading and Practice, Cb. 427, Principal and Agent. 
§ 427.23 (Matthew Bender) 

936 (Pub. tW> 

Tnls version provided by LexlsN8XIOll Mat1h8W Bend"'®. Official Pul>l~her. 8Q0.533.1837, 
www.lexlsnexis.comlbookstore, for publfc and intemal court use. 

Appendix E – 21

www.lexlsnexis.comlbookstore
http:Cal.Rpir.2d


4103. Duty of Confidentiality-Essential Factual Elements 

[Name ofp/llintiffl claims that [he/she/it] was harmed by [name of 
defendant)'s breach of the fiduciary duty of confidentiality. To establish 
this claim, [name ofplaintiff) must prove all of the following: 

1. 	 That [name ofdefendant] was [name ofplaintiffl's 
[agent/stockbroker/real estate agent/real estate broker/corporate 
officer/partner/[insert other fiduciary relalionship]J; 

2. 	 That [name of defendant] had information relating to [name of 
plainriffj that (he/she/it] knew or should have known was 
confidential; 

3. 	 That [name of defendant] [insert one of the following:] 

[used [name ofplaintiff]'s confidential information for [his/her/Its] 
own benefit;] 

[communicated [name ofplainriff)'s confidential information to 
third parties;] 

4. 	 That [name ofplaintiffj did not give informed consent to [name of 
defendant]'s conduct; 

S. 	 That the confidential Information was not a matter of general 
knowledge; 

6. 	 That [name ofplaintiff) was harmed; and 

7. 	 That [name of defendant]'s conduct was a substantial factor in 
causing [name ofplaintiff)'s harm. 

New June 2006 

Directions for Use 
The instructions in this series are intended for lawsuits brought by or on behalf of 
the principal. They also assume that the plaintiff is bringing a legal cause of action, 
not an action in equity. (See Van de Kamp v. Bank ofAmerica (1988) 204 
Cal.App.3d 819 (251 Cal.Rptr. 530).) 

For a breach of fiduciary duty instruction in cases involving auomey defendants, 
see CACI No. 4106, Breach of Fiduciary Duty by Anomey-Essenrial Factual 
Elements. 

While the advisory committee has not included "employee" as an option for 
identifying the defendant agent in element I, there may be cases in which certain 
employees qualify as "agents.'' thereby subjecting them to liability for breach of 
fiduciary duty. 
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CACI No. 4103 BREACH OF FIDUCIARY DUTY 

A cause of action relating to the misuse of confidential information may also be 
brought, in certain circumstances, against non-fiduciaries. This instruction may be 
modified to apply to such cases. 

Sources and Authority 
Restatement Second of Agency, section 395, states: "Unless otherwise agreed, 
an agent is subject to a duty to the principal not to use or to communicate 
information confidentially given him by the principal or acquired by him during 
the course of or on account of his agency or in violation of his duties as agen~ 
in competition with or to the injury of the principal, on his own account or on 
behalf of another, although such information does not relate to the transaction in 
which he is then employed. unless the information is a matter of general 
knowledge." 

" 'The law of confidential relationships governs duties of trust that one is not 
obligated to assume. Once a person commits himself to a confidential 
relationship, the law requires him to fulfill the duties attendant to the 
relationship. Confidential relations protect the tmst that is implicit in 
relationships between employers and employees, between masters and servants, 
and between principals and agents, rather than the information that may pass 
between these panies.'" (Balboa Ins. Co. v. Trans Global Equities (1990) 218 
Cal.App.3d 1327, 1350-1351 [267 Cal.Rptr. 787], original italics, internal 
citation omitted.) 

Secondary Sources 
37 California Forms of Pleading and Practice, Ch. 427, Principal and Agent, 
§ 427.12[3] (Matthew Bender) 
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4104. Duties of Escrow Holder 

Escrow holders have a fiduciary duty to the parties in escrow: 

1. 	 To comply strictly with the parties' written Instructions; [andJ 

2. 	 To exercise reasonable skill and diligence in carrying out the 
escrow Instructions; [and) 

3. 	 [To obtain reliable evidence that a real estate broker was 
regularly licensed before paying [his/her/its] commission;) [and] 

4. 	 [Insert other applicable duty]. 

New J11ne 2006 

Directions for Use 

Element 3 is intended only ror cases involving real es1a1e escrow. 


Sources and Authority 
''The duly or an escrow holder lo obtain evidence Iha! a real estate broker was 
regularly licensed before delivering compensation arises from Business and 
Professions Code section 10138. Respondent assumed this duly only by entering 
the contract to execute the escrow for appellant and the seller. Accordingly, the 
duty arose out of and is nol outside the contract." (Kangarlou v. Progressive 
7it/e Co .• Inc. (2005) 128 Cal.App.4th 1174. 1179 (27 Cal.Rptr.3d 754].) 

• 
0 The duty to communicate any facts learned about the broker's licenses arises 
only because of the duly 10 obtain such evidence. Since !he duty to obtain such 
evidence is not outside the contract, the duty to communicate those findings 
also is nol outside the contract." (Kangarlou, supra, 128 Cal.App.4th at p. 
1179.) 

• 	 "An escrow holder has a fiduciary duty 10 the escrow parties to comply strictly 
wilh the parties' instructioas. The holder only assumes this duty by agreeing 10 
execute the escrow. The obligation to exercise reasonable skill and diligence in 
carrying out the escrow instructions, and lo comply strictly with the depositor's 
written instructions are within the duties undenaken in the contract." 
(Kangarlou, supra, 128 Cal.App.4th alp. 1179, in1emal citation omiued.) 

Secondary Sources 

21 California Fonns of Pleading and Practice, Ch. 253, Escrows,§ 253.17(4] 
(Matthew Bender) 
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4105. Duties of Stockbroker-Speculative Securities 

Stockbrokers who trade in speculative securities and advise clients have 
a fiduciary duty to those clients: 

1. 	 To make sure that the client understands the Investment risks In 
light of his or her financial situation; 

2. 	 To inform the client that speculative investments are not suitable 
if the stockbroker believes that the client Is unable to bear the 
financial risks involved; and 

3. 	 Not to solicit the client's purchase of speculative securities that 
the stockbroker considers to be beyond the client's risk 
threshold. 

If these duties are met and the client still insists on purchasing 
speculative securities, the stockbroker may advise the client about 
various speculative securities and purchase speculative securities that 
the client selects. 

New June 2006 

Directions for Use 
This instruction should be read after CACI No. 4101, Failure to Use Reasonable 

Care-Essential Factual Elements. 


Sources and Authority 

• 	 "[T]he stockbroker has a fiduciary du1y (I) to ascenain that the investor 
understands the inveslment risks in 1he lighl of his or her actual financial 
si1uation; (2) 10 infonn the cus1omer thal no speculative inves11nents are suitable 
if the customer persists in wanting to engage in such speculative transactions 
wilhout 1he slockbroker's being persuaded that lhe cus1omer is able to bear the 
financial risks involved; and (3) to refrain complelely from soliciting the 
cus1omer's purchase of any speculative securities which the stockbroker 
considers to be beyond the cus1omer's risk 1hreshold. As long as these du1ies 
are met, if 1he cus1omer nevenheless insisls on purchasing speculative 
securilie.<, the slockbroker is nol barred from odvising lhe customer abou1 
various speculative securities and purchasing for the customer those securities 
which the customer selects." (Duffy v. Cavalier (1989) 215 Cal.App.3d 1517, 
1532 (264 Cal.Rptr. 740], internal citations and footnote omined.) 

• 	 "(T]he relationship between any s1ockbroker and his or her cus1omer is 
fiduciary in nature, imposing on the former the duly to ac1 in the highest good 
faith toward the customer." (Duffy, supra, 215 Cal.App.3d at p. 1534, internal 
citations omiued.) 
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BREACH OF FIDUCIARY DUTY CACI No. 4105 

"A stockbroker's fiduciary duty requires more than merely carrying out the 
stated objectives of the customer; at least where there is evidence, as there 
certainly was here, that the stockbroker's recommendations were invariably 
followed, the stockbroker must 'detennine the customer's actual financial 
situation and needs.' If it would be improper and unsuitable to carry out the 
speculative objectives expressed by the customer, there is a further obligation 
on the pan of the stockbroker 'to make this known to [the customer], and [to] 
refrain from acting except upon [the customer's] express orders.' Under such 
circumstances, although the stockbroker can advise the customer about the 
speculative options available, he or she should not solicit the customer's 
purchase of any such speculative securities that would be beyond the customer's 
'risk threshold.'" (Duffy, supra, 215 Cal.App.3d at p. 1538, internal citations 
omitted.) 

Secondary Sources 

45 California Forms of Pleading and Practice, Ch. S15, Securities and Franchise 
Regu/arion, § 515.15(3] (Matthew Bender) 

941 (Pub. 12'3) 

This version provided by LextaNexis® Matthew Bender®, Official PubUsher, D00-533-1837, 
www.lexisnexis.com:Jbookttore. for pubflc and lntemal court use. 

Appendix E – 26

www.lexisnexis.com:Jbookttore
http:Cal.App.3d


4106. Breach of Fiduciary Duty by Attorney-Essential Factual 
Elements 

[Name ofplaintif!l claims that [hrlshrllt] was harmed because [name of 
defendant) breached an attorney's duty [describe duty, e.g., "not to 
represent clients with conflicting interests"], To establish this claim, [name 
ofplaintiff] must prove all of the following: 

1. 	 That [name of defendant] breached the duty of an attorney 
[describe duty]; 

2. 	 That [name ofplaintiffl was harmed; and 

3. 	 That [name ofdefendant]'s conduct was a substantial factor in 
causing [name ofplaintiffl's harm. 

New September 2003; Revised April 2004; Renumbered from CACI No. 605 

December 2007 


Directions for Use 
The existence of a fiduciary relationship is a question of law. Whether an attorney 
bas breached that fiduciary duty is a question of fact. (David Welch Co. v. Erskine 
& Tulley (1988) 203 Cal.App.3d 884, 890 [250 Cal.Rptr. 339].) 

Sources and Authority 
"To establish a cause of action for breach of fiduciary duty, a plaintiff must 
demonstrate the existence of a fiduciary relationship, breach of that duty and 
damages." (Shopoff & Cavallo UP v. Hyon (2008) 167 Cal.App.4th 1489, 1509 
[85 Cal.Rptr.3d 268].) 

• 	 " 'The relation between attorney and client is a fiduciary relation of the very 
highest character.' "(Neel v. Magana, Olney, lei')\ Cathcart & Gelfand (1971) 
6 Cal.3d 176, 189 [98 Cal.Rptr. 837, 491 P.2d 421].) 

• 	 "[A] breach of fiduciary duty is a species of tort distinct from a cause of action 
for professional negligence." (Stanley v. Richmond (1995) 35 Cal.App.4th 1070, 
1086 [41 Cal.Rptr.2d 768].) 

• 	 "Expert testimony is not required, but is admissible to establish the duty and 
breach elements of a cause of action for breach of fiduciary duty where the 
attorney conduct is a matter beyond common knowledge." (Stanley, supra, 35 
Cal.App.4th at p. 1087, internal citations omiued.) 

• 	 "The scope of an attorney's fiduciary duty may be determined as a matter of 
Jaw based on the Rules of Professional Conduct which, 'together with statutes 
and general principles relating to other fiduciary relationships, all help define 
the duty component of the fiduciary duty which an auorney owes to his [or her] 
client.' " (Stanley, supra, 35 Cal.App.4th at p. 1087, quoting Mirabito v. 
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BREACH OF FIDUCIARY DUTY CACI No. 4106 

Liccardo (1992) 4 Cal.App.4th 41, 45 [5 Cal.Rplr.2d 571); David Welch Co., 
supra, 203 Cal.App.3d al p. 890.) 

Secondary Sources 
I Wilkin, California Procedure (4th ed. 1996) Allomeys, § 118 

Vapnek el al., California Practice Guide: Professional Responsibility (The Ruller 
Group) 'II 6:425 

3 Levy el al .• California Torts, Ch. 32, Liability ofAllomeys, § 32.02 (Ma1thew 
Bender) 

7 California Forms of Pleading and Prnctice, Ch. 76, A11omey Professional 
Liability, § 76.150 (Matthew Bender) 


2A California Poinls and Authori1ies, Ch. 24A, Attorneys at Law: Malpractice, 

§§ 24A.27[3](d], 24A.29[3JUJ (Mallhew Bender) 
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4107. Duty of Disclosure by Real Estate Broker to Client 

As a fiduciary, a real estate broker must disclose to his or her client all 
material Information that the broker knows or could reasonably obtain 
regarding the property or relating to the transaction. 

The facts that a broker must learn, and the advice and counsel required 
of the broker, depend on the facts of the transaction, the knowledge and 
experience of the client, the questions asked by the client, the nature of 
the property, and the terms of sale. The broker must place himself or 
herself In the position of the client and consider the type of information 
required for the client to make a well-Informed decision. 

(A real estate broker cannot accept information received from another 
person, such as the seller, as being true, and transmit It to his or her 
client without either verifying the information or disclosing to the client 
that the information has not been verifted.) 

New April 2008; Revised December 2012, June 2013 

Directions for Use 
This instrucLion may be read after CACI No. 4101, Failure to Use Reasonable 
Care-Essential Factual Elements, if a real estate broker's duty of disclosure lo the 
broker's own client is at issue. Give the second paragraph if relevant to the facts of 
the case. For an instruction based on a broker's breach of duty to the buyer with 
regard to the propeny inspection required by Civil Code section 2079, see CACI 
No. 4108, Failure of Seller's Real Estate Broker to Conduct Reasonable 
Inspection-Essential Factual Elements. 

While a broker's fiduciary duty to lhe client arises from the relationship and not 
from contract (William/... Lyon & Associaies. Inc. v. Superior Court (2012) 204 
Cal.App.4lh 1294, 1312 (139 Cal.Rptr.3d 670)), the scope of the duty may be 
limited by contract. (See Carlet011 v. Tortosa (1993) 14 Cal.App.4lh 745, 750-751 
[17 Cal.Rptr.2d 734) [broker-client agreement may relieve broker of any duty to 
provide tax advice).) Any contractual limitations may be added to the second 
paragraph regarding what facts a broker must learn. 

Sources and Authority 

• 	 "Under lhe common law, ... a broker's fiduciary duty to his client requires lhe 
highest good failh and undivided service and loyalty. 'The broker as a fiduciary 
has a duty to learn the material facts that may affect the principal's decision. He 
is hired for his professional knowledge and skill; he is expected to perform the 
necessary research and investigation in order to know those important matters 
that will affect the principal's decision, and he hos a duty to counsel and advise 
lhe principal regarding the propriety and ramifications of lhe decision. The 
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agent"s duty to disclose material information to the principal includes the duty 
to disclose reasonably obtainable material information. !'Ill . . . ('Ill The facts 
that a broker must learn, and the advice and counsel required of the broker. 
depend on the facts of each transaction. the knowledge and the experience of 
the principal, the questions asked by the principal, and the nature of the 
propeny and the terms of sale. The broker must place himself in the position of 
the principal and ask himself the type of information required for the principal 
to make a well-informed decision. This obligation requires investigation of facts 
not known to the agent and disclosure of all material facts that might 
reasonably be discovered.' ••(Field v. Century 21 Klowden·Fnmess Realty 
(1998) 63 Cal.App.4th 18, 25-26 [73 Cal.Rptr.2d 784], internal citations 
omitted.) 

• 	 "A fiduciary must tell its principal of all information it possesses that is material 
to the principal's interests. A fiduciary's failure to share material information 
with the principal is constructive fraud, a term of an obviating actual fraudulent 
intent. (Micliel v. Moore & Associates, Inc. (2007) 156 Cal.App.4th 756, 762 
(67 Cal.Rptr.3d 797], internal citations omitted.) 

• 	 " '[W)here the seller knows of facts materially affecting the value or desirability 
of the propeny which are known or accessible only to him and also knows that 
such facts are not known to, or within the reach of the diligent anention and 
observation of the buyer. the seller is under a duty to disclose them 10 the 
buyer . ... 'When the seller's real estate agent or broker is also aware of such 
facts, 'he (or she] is under the same duty of disclosure.'" (Holmes v. Sru1uner 
(2010) 188 Cal.App.4th 1510, 1518-1519 [I 16 Cal.Rptr.3d 419), internal 
citations omilled.) 

• 	 " 'A broker who is merely an innocent conduit of the seller's fraud may be 
innocent of actual fraud [citations], but in this situation the broker may be liable 
for negligence on a constructive fraud theory if he or she passes on the 
misstatements as true without personally investigating them.' " (Salahutdin v. 
Valley of Cal. (1994) 24 Cal.App.4th 555, 562 (29 Cal.Rptr.2d 463).) 

• 	 "(T]he broker has a fiduciary duty to investigate the material facts of the 
transaction, and he cannot accept information received from others as being 
true. and transmit it to the principal. without either verifying the infonnation or 
disclosing to the principal that the information has not been verified. Because of 
the fiduciary obligations of the broker, the principal has a right to rely on the 
statements of the broker, and if the information is transmined by the broker 
without verification and without qualification, the broker is liable to the 
principal for negligent misrepresentation." (Salahutdin, supra. 24 Cal.App.4th at 
pp. 562-563.) 

• 	 "[T]he fiduciary duty owed by brokers to their own clients is substantially more 
extensive than the non.fiduciary duty codified in [Civil Code) section 2079 [duty 
lo visually inspect and disclose material facts]." (Michel, supra, 156 
Cal.App.4th at p. 763, original italics.) 

• 	 ''The statutory duties owed by sellers' brokers under section 2079 are separate 
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and independent of the duties owed by brokers to their own clients who are 
buyers." (William L. Lyon & Associates, Inc. v. Superior Court (2012) 204 
Cal.App.4th 1294, 1305 (139 Cal.Rptr.3d 670].) 

"[Fiduciary] duties require run and complete disclosure of all material faclS 
respecting the property or relating 10 the transaction in question." (Padgett v. 
Phariss (1997) 54 Cal.App.4th 1270, 1286 [63 Cal.Rptr.2d 373].) 

"Real estate brokers are subject to two sets of duties: those imposed by 
regulatory statutes, and those arising from the general law of agency." (Coldwell 
Banker Residential Brokerage Co. v. Superior Court (2004) 117 Cal.App.4th 
158, 164 [11 Cal.Rptr.3d 564).) 

"[R]eal estate brokers representing buyers of residential property are licensed 
professionals who owe fiduciary duties to their own clients. As such, this 
fiduciary duty is not a creature of contract and, therefore, did not arise under 
the buyer-broker agreement." (William L. Lyon & Associates, Inc., supra, 204 
Cal.App.4th at p. 1312, internal citations omitted.) 

Secondary Sources 

5 Wilkin, Summary of California Law (10th ed. 2005) Torts, § 794 


Greenwald & Asimow, California Practice Guide: Real Property Transactions, Ch. 

2-C, Broker~ Relati"onshipAnd Obligations To Pn"ncipal And Third Parties, 'II 2:164 

(The Rutter Group) 


California Real Property Sales Transactions (Cont.Ed.Bar 4th ed.) §§ 2.132-2.136 

3 California Real Estate Law and Practice, Ch. 61, Employment and Authority of 
Brokers. § 61.05, Ch. 63, Duties and Liabilities of Brokers, §§ 63.2~3.22 
(Matthew Bender) 

10 California Forms of Pleading and Practice, Ch. 103, Brokers,§ 103.31 (Matthew 
Bender) 
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4108. Failure of Seller's Real Estate Broker to Conduct 
Reasonable lnspectlon-Essentlal Factual Elements (Clv. Code, 

§ 2079) 

[Name of defendant], as the real estate [broker/salesperson] for [name of 
seller], must conduct a reasonably competent and diligent visual 
inspection of the property olfered for sale. Before the sale, [name of 
defendant] must then disclose to [name of plaintifJI, the buyer, all facts 
that materially aft'ect the value or deslrablllty of the property that the 
investigation revealed or should have revealed. 

[Name ofplaintifJI claims that [he/she/It) was harmed by [name of 
defendam]'s breach of this duty. To establish this claim, [name of 
plaintifJI must prove all of the following: 

1. 	 That [name ofdefendant] was [name of se//er)'s real estate 

[broker/salesperson]; 


2. 	 That [name ofdefendant) acted on [name of seller]'s behalf for 
purposes of [insert description of transaction, e.g., "selling a 
residential property"); 

3. 	 That [name ofdefendant] failed to conduct a reasonably 

competent and diligent visual lnspectionof the property; 


4. 	 That before the sale, [11ame of defenda11t) failed to disclose to 
[name ofplailllijJJ all facts that materially aft'ected the value or 
desirability of the property that such an Inspection would have 
revealed; 

S. 	 That [name of p/aintifJI was harmed; and 

6. 	 That [name of defendant]'s conduct was a substantial factor in 
causing [name ofp/aintifJl's harm. 

New June 2013 

Directions for Use 
Give Ibis instruction if the seller's real estate broker or salespersoa did not conduct 
a visual inspection of the property and make disclosures 10 the buyer as required by 
Civil Code section 2079(a). For an inslruclion on the fiduciary duty of a real estate 
broker to his or her own client. see CACI No. 4107, Duty of Disclosure of Real 
Estate Broker to Client. 

The duty created by Civil Code section 2079 is nol a fiduciary duty; it is s1ric1ly a 
limited duty created by sta1u1e. (See Michel v. Moore & Associates, Inc. (2007) 156 
Cal.App.4th 756, 762 [67 Cal.Rptr.3d 797].) 
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Sources and Authority 
Civil Code section 2079(a) provides: 

It is the duty of a real estate broker or salesperson, licensed under Division 4 
(commencing with Section 10000) of the Business and Professions Code, to a 
prospective purchaser of residential real property comprising one to four 
dwelling units, or a manufactured home as defined in Section 18007 of the 
Health and Safety Code, to conduct a reasonably competent and diligent visual 
inspection of the property offered for sale and to disclose to that prospective 
purchaser all facts materially affecting the value or desirability of the property 
that an investigation would reveal, if that broker has a written contract with the 
seller to find or obtain a buyer or is a broker who acts in cooperation with that 
broker to find and obtain a buyer. 

• 	 Civil Code section 2079.3 provides: 

The inspection to be performed pursuant to this article does not include or 
involve an inspection of areas that are reasonably and normally inaccessible to 
such an inspection. nor an affinnative inspection of areas off the site of the 
subject property or public records or permits concerning the title or use of the 
property, and, if the property comprises a unit in a planned development as 
defined in Section 11003 of the Business and Professions Code, a condominium 
as defined in Section 783, or a stock cooperative as defined in Section 11003.2 
of the Business and Professions Code, does not include an inspection of more 
than the unit offered for sale, if the seller or the broker complies with the 
provisions of Section 1368. 

• 	 "Section 2079 requires sellers' real estate brokers. and their cooperating brokers, 
to conduct a 'reasonably competent and diligent visual inspection of the 
propeny. • and to disclose all material facts such an investigation would reveal to 
a prospective buyer." (Field v. Cenlllry 21 Klowden-Fomess Realty (1998) 63 
Cal.App.4th 18, 23 (73 Cal.Rptr.2d 784], footnote omitted.) 

"Section 2079 was enacted to codify and focus the holding in Easton v. 
Strassburger. supra, 152 Cal. App. 3d 90. In Easton, the coun recognized that 
case Jaw imposed a duty on sellers' brokers to disclose material facts actually 
known 10 the broker. Easton expended the holdings of former decisions to 
include o requirement that sellers' brokers must diligently inspect residential 
property and disclose material facts they obtain from that investigation. Further, 
the case held sellers' brokers are chargeable with knowledge they should have 
known hod they conducted an adequate investigation." (Field. supra, 63 
Cal.App.4th at p. 24, original italics.) 

• 	 "Section 2079 statutorily limits the duty of inspection recognized in Easton 10 
one requiring only a visual inspection. Further, the statutory scheme expressly 
states a selling broker has no obligation to purchasers to investigate public 
records or permits pertaining to title or use of the property." (Field, supra. 63 
Cal.App.4th at p. 24, original italics; see Civ. Code, § 2079.3.) 
"The statutory duties owed by sellers' brokers under section 2079 are separate 
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and independent of the duties owed by brokers to their own clients who are 
buyers." (William L. Lyon & Associates. Inc. v. Superior Court (2012) 204 
Cal.App.4th 1294, 1305 [139 Cal.Rpir.3d 670).) 

• 	 "In accordance with the clear and unambiguous language of section 2079, the 

inspection and disclosure duties of residential real estate brokers and their 

agents apply exclusively to prospective buyers, and nol to other persons who 

are not parties to the real estate iransaction. Only a iransferee, that is, the 

ultimate purchaser, can recover from a broker or agent for breach of these 

duties." (Coldwell Banker Residential Brokerage Co. v. Superior Court (2004) 

117 Cal.App.4th 158, 165 [II Cal.Rpir.3d 564).) 


Secondary Sources 
3 Wilkin, Summary of California Law (I01h ed. 2005) Agency,§ 66 


Greenwald et al., California Practice Guide: Real Property Transactions, Ch. 2·C. 

Broker's Relationship And Obligations To Principal And Third Parties, '112:173 el 
seq. (The Rutter Group) 

3 California Real Estate Law and Practice, Ch. 63. Duties and Liabilities of 
Brokers, § 63.20 (Matthew Bender) 


10 California Forms of Pleading and Practice. Ch. 103, Brokers,§ 103.31 et seq. 

(Matthew Bender) 


2A California Points and Authorities, Ch. 31, Brokers and Salespersons,§ 31.142 et 

seq. (Matthew Bender) 


9 California Legal Forms, Ch. 23, Real Property Sales Agreements, § 23.20 

(Matthew Bender) 


Miller & Starr, California Real Estate (3d ed. 2008) Ch. I, Duty of Seller of Real 

Property to Disclose, § 1:41 (Thomson Reuters West) 
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4109. Duty of Disclosure by Seller's Real Estate Broker to Buyer 

A real estate broker for the seller of property must disclose to the buyer 
au facts known to the broker regarding the property or relating to the 
transaction that materially affect the value or desirability of the 
property. A broker must disclose these facts if he or she knows or 
should know that the buyer Is not aware of them and cannot reasonably 
be expected to discover them through diligent attention and observation. 
The broker does not, however, have lo disclose facts that the buyer 
already knows or could have learned with diligent attention and 
observation. 

New December 2013 

Directions for Use 
This instruction should be read after CACI No. 400, Negligence-Essential Factual 
Elements, if a seller's real estate broker's breach of duty of disclosure to the buyer 
is at issue. A broker's failure to disclose known material facts to the buyer may 
constitute a breach of duty for purposes of a claim for negligence. Causation and 
damages must still be proved. This instruction may also be used with instructions 
in the Fraud and Deceit series (CACJ No. 1900 et seq.) for a cause of action for 
misrepresentation or concealment. (See Holmes v. Summer (2010) 188 Cal.App.4th 
1510, 1528 [ 116 Cal.Rptr.3d 419).) 

For an instruction on the fiduciary duty of a real estate broker to his or her own 
client, see CACI No. 4107, Duty of Disclosure of Real Estate Broker to Client. For 
an instruction on the duty of the seller's real estate broker under Civil Code section 
2079 to conduct a visual inspection of the propeny and disclose to the buyer all 
facts materially affecting the value or desirability of the property that an 
investigation would reveal, see CACI No. 4l08, Failure of Seller~ Real &tare 
Broker to Conduct Reasonable Inspection-Essential Factual Elements. 

Sources and Authority 
• 	 " '[W)here the seller knows of facts materially affecting the value or desirability 

of the propeny which are known or accessible only to him and also knows that 
such facts are not known to, or within the reach of the diligent attention and 
observation of the buyer, the seller is under a duty to disclose them to the 
buyer. [Citations.)' When the seller's real e.<tate agent or broker is also aware of 
such facts, 'he [or she) is under the same duty of disclosure.' A real estate agent 
or broker may be liable 'for mere nondisclosure since his for her] conduct in 
the transaction amounts to a representation of the nonexistence of the facts 
which Ire has failed to disclose [citation).' "(Holmes, supra, 188 Cal.App.4th at 
pp. 1518-1519, original italics, internal citations omitted.) 

1The real estate agent or broker representing the seller is a party to the business 

950 	 (l'lltl. 1'211)1 

Thi& vel'$ion provided by LexisNexi&rll Matlhew Bender$, Offldal Publisher. 800.53~1837, 
www.lexisnexls.com.lbookslore, lor public and lnlemal court use. 

Appendix E – 35

www.lexisnexls.com.lbookslore
http:Cal.Rptr.3d


BREACH OF FIDUCIARY DUTY CACI No. 4109 

transaction. In most instances he has a personal interest in ii and derives a profit 
Crom ii. Where such agent or broker possesses, along with the seller, the 
requisite knowledge ... , whether he acquires it from, or independendy of, his 
principal, he is under the same duly of disclosure. He is a party connected with 
the fraud and if no disclosure is made al all to lhe buyer by lhe other parties 10 

the transaction, such agent or broker becomes jointly and severally liable with 
the seller for the full amount of the damages." (lingsch v. Savage (1963) 213 
Cal.App.2d 729, 736 [29 Cal.Rptr. 201 ]. footnote omitled.) 

"A breach of the duly lo disclose gives rise to a cause of action for rescission 
or damages." (Alfaro v. Community Housing Improvement System & Planning 
Assn., Inc. (2009) 171 Cal.App.4th 1356, 1383 [89 Cal.Rptr.3d 659].) 

• 	 "'The 'elements of a simple negligence action [are] whether [the defendant] 
owed a legal duly lo [the plaintiff] 10 use due care, whether this legal duty was 
breached, and finally whether the breach was a proximate cause of [the 
plaintiff's) injury. (Citations.]' We have already stated that the buyers alleged 
facts sufficient to impose a legal duty on the brokers. Furthermore, they have 
alleged facts sufficient to show a breach of that duty. Finally, the buyers alleged 
that the breach caused them harm. In shon, the buyers stated facts sufficient to 
constitute a cause of action on a negligence theory. Our cursory analysis of this 
one theory is enough to demonstrate thnl the tria1 court erred in sustaining the 
brokers' demurrer without leave lo amend, but is not meant to preclude the 
buyers' pursuit of their other [fraud] theories." (Holmes, supra, 188 Cal.App.4th 
at p. 1528, internal citation omilled.) 

• 	 "Despite the absence of privily of contract, a real estate agent is clearly under a 
duly lo exercise reasonable care lo protect those persons whom the agent is 
altempting lo induce into entering a real estate transaction for the purpose of 
earning a commission." (Holmes, supra, 188 Cal.App.4th at p. 1519.) 

• 	 "[W)hen a real estate agent or broker is aware that the amount of existing 
monetary liens and encumbrances exceeds the sales price of a residential 
property, so as to require either the cooperation of the lender in a shon sale or 
the ability of the seller 10 put a substantial amount of cash into the escrow in 
order to obtain the release of the monetary liens and encumbrances affecting 
title, the agent or broker has a duty to disc lose this state of affairs to the buyer, 
so that the buyer can inquire funher and evaluate whether to risk entering into a 
transaction with a substantial risk of failure." (Holmes, supra, 188 Cal.App.4th 
at pp. 1522-1523.) 

• 	 "(W)e do not convert the seller's fiduciary into the buyer's fiduciary. The 
seller's agent under a listing agreement owes the seller '(a] fiduciary duty of 
utmost care, integrity, honesty, and loyally ... .' Although the seller's agent 
does not generally owe a fiduciary duty 10 the buyer, he or she nonetheless 
owes the buyer the affirmative duties of care, honesty, good faith, fair dealing 
and disclosure, as reflected in Civil Code section 2079.16, as well as such other 
nonfiduciary duties as are otherwise imposed by law.'' (Holmes, supra, 188 
Cal.App.4th at p. 1528, internal citation omiued.) 
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• 	 "Real estate brokers are subject to two sets of duties: those imposed by 
regulatory statutes, and those arising from the general law of agency." (Coldwefl 
Ba11ker Residential Brokerage Co. v. Superior Court (2004) 117 Cal.App.4th 
158, 164 [II Cal.Rptr.3d 564].) 

Secondary Sources 
5 Wilkin, Summary of California Law (10th ed. 2005) Tons, § 794 

12 Witkin, Summary of California Law (10th ed. 2005) Real Propeny § 473 

Greenwald & Asimow, California Practice Guide: Real Propeny Transactions, Ch. 
2-C, Broker's Relatiom/iip And Obligations To Principal And Thin:/ Ponies, 
'll'II 2:164, 2:172 (The Rutter Group) 

California Real Propeny Sales Transactions (Com.Ed.Bar 4th ed.) §§ 2.132-2.136 

3 California Real Estate Law and Practice, Ch. 63, Duties and liabilities of 
Brokers, §§ 63.20-63.22 (Matthew Bender) 

10 California Forms of Pleading and Practice, Ch. 103, Brokers,§ 103.31 (Matthew 
Bender) 
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4120. Affirmative Defens-statute of Limitations 

[Name of defendam] contends that [name ofplainti.f/)'s lawsuit was not 
61ed within the time set by law. To succeed on this defense, [nome of 
defendant) must prove that [nome ofplainti.f/]'s claimed harm occurred 
before [insert date four years before complaint was filed) unless [name of 
pfainti.f/l proves that before [inserl date four years before complaint was 
filed], (he/she/it] did not discover, and did not know of facts that would 
have caused a reasonable person to suspect, [nome of defendant)'s 
wrongful act or omission. 

New April 2007: Renumbered from CACI No. 4106 December 2007; Revised 
December 2012 

Directions for Use 
Read this instruction only for a cause of ac1ion for breach of fiduciary duty. For a 
slatute-of-limilations defense to a cause of action for personal injury or wrongful 
death due to wrongful or negligen1 conduct, see CACI No. 454, Affirmative 
Defense-Statute of Umitarions, and CACI No. 455, Statute of 
limitations-Delayed Discovery. 

This instruction assumes that the four-year "catch-all" statute of limitations of Code 
of Civil Procedure section 343 applies to claims for breach of fiduciary duty. (See 
Sta/berg v. Western 1itle Ins. Co. (1991) 230 Cal.App.3d 1223, 1230 (282 Cal.Rptr. 
43).) There is, however, language in several cases supporting the proposition 1hat if 
the breach can be characterized as constructive fraud, the three-year limitation 
period of Code of Civil Procedure section 338(d) applies. (See William l. Lyon & 
Associates, Inc. v. Superior Courl (2012) 204 Cal.App.4th 1294, 1312 [139 
Cal.Rptr.3d 670].) If the court determines that the claim is actually for constructive 
fraud, a date three years before the complaim was filed may be used instead of a 
four-year date. It is not clear, however, when a breach of fiduciary duty might 
constitute constructive fraud for purposes of the applicable statute of limitations. 
(Compare Tlromson v. Canyon (2011) 198 Cal.App.4th 594, 607 (129 Cal.Rptr.3d 
525] [suggesting that breach of fiduciary duty founded on concealment of facts 
would be subject to three-year statute] with Sta/berg, supra, 230 Cal.App.3d at p. 
1230 (applying four-year statute to breach of fiduciary duty based on concealment 
of facts].) 

Do not use this instruction in an action against an attorney. For a statute-of· 
limitations defense to a cause of action, other than actual fraud, against an attorney 
acting in the capacity of an attorney, see CACI No. 610, Affirmative 
Defense-Statute ofUmitations-A11omey Ma/practice-One-Year limit, and CACI 
No. 61 l, Affin11ative Defense-Statute of limitations-Attorney Malpractice-Fnur
Year Limit. One cannot avoid a shoner limitation period for attorney malpractice 
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CACI No. 4120 	 BREACH OF FWUCIARY DUTY 

(see Code Civ. Proc., § 340.6} by pleading lhe facts as a breach of fiduciary duty. 
(Stoll v. Superior Court (1992) 9 Cal.App.41h 1362. 1368 (12 Cal.Rptr.2d 354).) 

Sources and Authority 
• 	 Code of Civil Procedure section 343 provides: "An action for relief not 

hereinbefore provided for must be commenced within four years after lhe cause 
of action shall have accrued." 

• 	 'The statute of limitations for breach of fiduciary duty is four years. (§ 343.)" 

(Sta/berg, supra, 230 Cal.App.3d at p. 1230, internal citation omitted.} 


• 	 " '[W]here !he gravamen of the complaint is that defendant's acts constituted 
actual or constructive fraud, lhe applicable statute of limitations is the [Code of 
Civil Procedure section 338, subdivision (d) three-year] limitations period,' 
governing fraud even !hough the cause of action is designated by the plaintiff as 
a claim for breach of fiduciary duty." (Thomson, supra, 198 Cal.App.4th at p. 
607.} 

"Defendants argue on appeal that the gravamen of plaintiffs complaint is Ihm 
defendants' acts constituted actual or constructive fraud, and thus should be 
governed by the fraud statute of limitations. We disagree. Plaintiff's claim is not 
founded upon the concealment of facts but upon defendants' alleged failure to 
draft documents necessary to the real estate transaction in which they 
represented plaintiff. The allegation is an allegation of breach of fiduciary duty, 
not fraud." (Thomson, supra, 198 Cal.App.4th at p. 607.} 

"Breach of fiduciary duty not amounting to fraud or constructive fraud is 
subject to the four-year 'catch-all statute' of Code of Civil Procedure section 
343 . . .. Fraud is subject to the three-year statute of limitations under Code of 
Civil Procedure section 338 .... ['1!]['11] However, a breach of a fiduciary duty 
usually constilutes constructive fraud.'' (William L Lyon & Associates, Inc., 
supra, 204 Cal.App.4th at pp. 1312, 1313.) 

• 	 "A breach of fiduciary duty claim is based on concealment of facts, and the 
statute begins to run when plaintiffs discovered, or in the exercise of reasonable 
diligence could have discovered, that facts had been concealed." (Sta/berg, 
supra, 230 Cal.App.3d at p. 1230, internal citation omitted.) 

• 	 "We also are not persuaded by [defcndant]'s contention breach of fiduciary duty 
can only be characterized as constructive fraud (which does not include 
fraudulent intent as an element). This simply is not true: 'A misrepresentation 
that constitutes a breach of a fiduciary or confidential a [sic) relationship may, 
depending on whether an intent to deceive is present, constitute either actual or 
constructive fraud. However, the issue is usually discussed in tenns of whether 
the misrepresentation constitutes constructive fraud, because actual fraud can 
exist independently of a fiduciary or confidential relationship, while the 
existence of such a relationship is usually crucial to a finding of constructive 
fraud.'•• (Worthington v. Davi (2012) 208 Cal.App.4th 263, 283 ( 145 
Cal.Rptr.3d 389].) 
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BREACH OF FIDUCIARY DUTY 	 CACI No. 4120 

• 	 "Where a fiduciary relationship exists, facts which ordinarily require 
investigation may not incite suspicion and do not give rise to a duty of inquiry. 
Where there is a fiduciary relationship, the usual duty of diligence 10 discover 
facts does nol exist." (Hobbs v. Bateman Eichler. Hill Richards, Inc. (1985) 164 
Cal.App.3d 174, 202 (210 Cal.Rplr. 387), internal citations omiued.) 

• 	 "[A) plaintiff need nol establish that she exercised due diligence lo discover the 
facts within the limitations period unless she is under a duty to inquire and the 
circumstances are such that failure to inquire would be negligent. Where the 
plaintiff is not under such duty to inquire, the limitations period does not begin 
to run until she actually discovers the facts constituting the cause of action, 
even though the means for obtaining the information are available." (Hobbs, 
supra, 164 Cal.App.3d at p. 202, original italics, internal citations omitted.) 

• 	 "The distinction between the rules excusing a late discovery of fraud and those 
allowing late discovery in cases in the confidential relationship category is that 
in the lauer situation, the duty to investigate may arise later because the 
plaintiff is entitled 10 rely upon the assumption that his fiduciary is acting on 
his behalf. However, once a plaintiff becomes aware of facts which would make 
a reasonably prudent person suspicious. the duty to investigate arises and the 
plaintiff may then be charged with knowledge of the facts which would have 
been discovered by such an investigation." (Hobbs, supra, 164 Cal.App.3d at p. 
202. original italics. internal citations omitted.) 

" '[R]esolution of the statute of limitations issue is normally a question of fact 
... .' "(Romano « Rockwell Internal., Inc. (1996) 14 Cal.4th 479, 487 (59 
Cal.Rptr.2d 20, 926 P.2d I I 14).) 

Secondary Sources 

3 Wilkin, California Procedure (5th ed. 2008) Actions, §§ 677-679 


Vapnek et al., California Practice Guide: Professional Responsibility, Ch. 6-0, 

Professional liability, ~ 6:425.4 (The Runer Group) 


3 Levy et al .. Califorrtia Torts, Ch. 32, liability ofAttorneys, § 32.60 (Matthew 

Bender) 


7 California Forms of Pleading and Practice, Ch. 76, Attorney Professional 

liability, § 76.170 (Matthew Bender) 


30 California Forms of Pleading and Practice, Ch. 345, limitation ofActions, 

§ 345.19[41 (Matthew Bender) 


2A California Points and Authorities, Ch. 24A, Attorneys at law: Malpractice, 

§ 24A.29 (Matthew Bender) 
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COMMERCIAL TORTS INSTRUCTIONS 

Introduction 

These instructions are intended to apply to cases involving fiduciary duties. The 
instructions contained herein are not materially changed from RAJI (C!YIL) 3d. In RAJ! 
(CN!L) 4th, however, the Committee slightly modified the text of Commercial Torts 23 
(Negligent Misrepresentation) and added a footnote to Commercial Torts 24 (Common 
Law Fraud) to explain the consequences of failure to disclose material information. 1bis 
does not reflect a change in the law since the publication of RAJI 2d, but merely serve as 
a clarification of the instructions to reflect long-standing Arizona law. In RAJ! (CN!L) 
5th, the Committee modified the text of Commercial Torts 11 and 12 by adding 
"business expectancy" to the instructions. 

Fiduciary duty cases tum on the question whether a fiduciary relationship existed 
between plaintiff and defendant. That relationship may arise from either (1) a 
relationship of the parties that imposes a fiduciary duty upon the defendant as a matter 
of law; or (2) a relationship of the parties that imposes a fiduciary duty upon the 
defendant as a matter of fact. 

In the first type of case, in which the fiduciary duty will be decided as a matter of law 
(e.g., in cases involving an escrow agent and client, attorney and client, or trustee and 
beneficiary), the court should instruct the jury on the existence and scope of the 
defendant's fiduciary duty by giving Commercial Torts lA-lD (Fiduciary Duty -
Plaintifrs Burden of Proof). That instruction would be followed by Commercial Torts 2 
(Fiduciary Duty - Causation) and 3 (Fiduciary Duty - Damages). 

The following fiduciary duty instructions, however, do no/ deal with the second type of 
case, in which a fiduciary duty arises as a matter of fact. In those cases, the parties will 
undoubtedly contest the existence of a fiduciary duty. In the view of the Committee, 
those cases present a fact-intensive question for which a standard jury instruction is not 

~ 
The question whether a fiduciary duty exists in this second type of case may tum on 
several factors. These may, depending on the circumstances, include the health, age, and 
relative sophistication of the parties; the length and nature of the relationship between 
the parties; the subject of the parties' dealings with one another; and the degree of 
influence by one party over the other. Courts have stated broad guidelines for the 
detemtlnation whether a fiduciary relationship exists in these cases, but have not 
specifically enumerated the factors. E.g., Eagtrton r. Fleming, 145 Ariz. 289, 292, 700 P.2d 
1389, 1392 (App. 1985) (a fiduciary relationship exists wherever trust and confidence is 
reposed by one person in the integrity and fidelity of another); see also R.F.S'fATEM!lNT 
(SECOND) OF TORTS § 874 comment a (197'1) ("A fiduciary~tion exists between two 
persons when one of them is under a duty to act or to gi e advice for the benefit of 
another upon matters within the scope of the relation."). B ause these statements give 
little guidance in fashioning an instructive standard instruction, the burden of proof 

(July 2013) 1 

Appendix E – 41



REVISED AruZONA}URY INSTRUCTIONS (CIVIL) 5TH 

instructions (Commercial Torts 1A-1D) deal with only those cases in which a fiduciary 
duty arises as a matter of law. Thus, in cases involving allegations of fiduciar:y duty 
arising out of the facts of a specific relationship, the court should fashion instructions on 
the existence of and duties arising out of the specific relationship at issue. The 
instructions on causation (Commercial Torts 2) and damages (Commercial Torts 3) 
should follow. 
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COMMERCIAL TORTS INSTRUCTIONS 

COMMERCIAL TORTS 1A 


Fiduciary Duty-Plaintiff's Burden of Proof 


(Escrow Agent) 


(Name ofdiftndanl] is an escrow agent. An escrow agent owes a special ducy to the parties 
in a transaction, which is called a fiduciary ducy. lbis ducy requires an escrow agent to 
(conduct the transaction with scrupulous care, honesty, and diligence) [disclose 
information known to the escrow agent that presented evidence of a fraud]. 

[Name ofplainlijj] claims that [name of defe11dan4 breached this fiduciary duty. To establish 
this claim, [name ofplainlijj] must prove: 

1. [Name ofdeftndan4 breached this ducy; 

2. [Name ofdift11dan1)'s breach was a cause of[name ofplaintiffl's damages; and 

3. [Name ofplainlijj]'s damages. 

SOURCE: Berry v. Mrl...eod, 124 Ariz. 346, 352, 604 P.2d 610, 616 (1979); BRrko11I v. Tiror Tille J,,,, 
Co., 165 Ariz. 299, 307-08, 798 P.2d 1308, 1316-17 (Ct. App. 1989), rev'd on olhergrrmndJ, 168 Ariz. 
345, 813 P.2d 710 (1991). 

USE NOTE: This instruction is used in cases involving an escrow agent's alleged breach of 
fiduciary duty. The ''law is well settled that escrow agents owe a fiduciary duty to their clients." 
B11rkon1, 165 Ariz. at 303, 798 P.2d at 1312. 11Us instruction does not concern any separate 
breach of contract claim against the escrow agent. Use of the bracketed language will depend 
upon whether the escrow agent's failure to disclose information about a fraud is at issue. 
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COMMERCIAL TORTS 1B 


Fiduciary Duty-Plaintiff's Burden of Proof 


(Trustee) 


[Name of defendant] is a trustee. Trustees owe a special duty to [the parties to] [the 
beneficiaries of] trusts, which is called a fiduciary duty. This duty requires trustees to [act 
as reasonable persons] [use their special skills or expertise] in dealing with the property 
ofothers. 

[Name ofplainti.fA claims that [name of defe11dan4 breached this fiduciary duty. To establish 
this claim, [name ofplai11tij/J mus I prove: 

1. [Name ofdefendant] breached this duty; 

2. [Name ofdefendant]'• breach was a cause of [name ofplainti.fA's damages; and 

3. [Name ofplainti.fA's damages. 

SOURCE: Stt A.R.S. § 14-10801 el !lq. and§ 14-11001 ti !lq. (decedent's estates); La•e Title & 
Tru1I Co. v. Bmn•an, !03 Ariz. 272, 278, 440 P.2d 105, 111 (1968) (trustee owes the beneficiary a 
duty of undivided loyalty); REsTATEMENT {SECOND) OF TRUSTS §§ 169-184; see also Gardiner v. 
Uniltd States, 458 F.2d 1265, 1267 (1972) (this general axiom does not override a specific gnnt of 
authority.) 

USE NOTE: 1. This instruction is used in cases involving a trustee's alleged breach of fiduciary 
duty. It does not concern any separate claim for breach of a trust agreement or other instrument. 

2. In general, a trustee owes one of two duties. See, e.g., A.R.S. § 14-10804 (trusts - trustee's 
standard of care and performance). Use of the bracketed language will turn on whether the 
trustee has special skills or expertise or was named trustee on the basis of representations 
concerning special skills or expertise. See, e.g., In " Estau ef Es1e1, I 34 Ariz. 70, 654 P.2d 4 (Ct. 
App. 1982) (bank serving as executor). If so, the latter phrase ("use their special skills or 
expertise") should be given. If not, then the former phrase ("act as a reasonable person'') should 
be given. 
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COMMERCIAL TORTS INSTRUCTIONS 

COMMERCIAL TORTS lC 


Fiduciary Duty-Plaintiff's Burden of Proof 


(Attorney) 


[Nome ofdeft111la111J is an attorney. Attorneys owe a special duty to their clients, which is 
called a fiduciary duty. This duty requires attorneys to represent clients1 with strictest 
loyalty and act with the highest and utmost good faith. 

[Nome ofplointijfJ claims that [name ef defendant] breached this fiduciary duty. To establish 
this claim, [name efplointijfJ must prove: 

1. [N11111r efdefindonlj breached this duty; 

2. [Nomr efdeftndonlj's breach was a cause of [nomr efploinli.ffl's damages; and 

3. [Name efplointijfJ's damages. 

SOURCE: Talbor v. Schmeder, 13 Ariz. App. 230, 231, 475 P.2d 520, 521 (1970). 

USE NOTE: This instruction is used in cases involving an attorney's alleged breach of fiduciary 
duty. The particular duties flowing from the attorney-client relationship may require further 
instruction in each case. 

1 In some cases, plaintiff may claim that defendant breached a fiduciary duty even though 
plaintiff was not defendant's client. See, e.g., Firkll v. SllJlerior Court, 27 Ariz. App. 793, 558 P.2d 
988 (1976). In those cases, this instruction must be revised to reflect the circumstances. 
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COMMERCIAL TORTS 1D 


Fiduciary Duty-PlaintifPs Burden of Proof 


(Partner) 


[Name ofdeftndanij was [name ofplaintf/JJ's partner rm _).I Partners owe a special duty to 
one another, which is called a fiduciary duty. This duty requires partners to [deal in 
utmost good faith with one another) [fully disclose to one another all material facts 
relating to partnership affairs within their knowledge]. 

[Name ofplaintffjj claims that [nan;e of Jef.,,Janij breached this fiduciary duty. To establish 
this claim, [name ofplaintifjj must prove: 

I. [Name ofdefendant) breached this duty; 

2. [Name ofdeftndanij's breach was a cause of [name ofplainlijjj's damages; and 

3. [Name ofplaintffjj's damages. 

SOURCE: H11rst v. Hurst, 1 Ariz. App. 603, 607, 405 P.2d 913, 917 (1965); Ohalfl Sheep Co. P. Heirs 
of Mih Ohalfl, 148 Ariz. 142, 145, 713 P.2d 343, 346 (Ct. App. 1986) (fiduciary duty of full 
disclosure of all material facts within each partner's knowledge relating to partnership affairs 
applies where one partner sells his or her interest in the partnership to another partner); Jerman v. 
O'Leary, 145 Ariz. 397, 402, 701 P.2d 1205, 1210 (Ct. App. 1985) (general partner stands in 
fiduciary relationship to limited partner). 

USE NOTE: This instruction is used in cases involving a partner's alleged breach of fiduciary 
duty. In the case of a limited partnership, the second sentence should read as follows: "General 
partners owe a special duty to limited partners, which is called a fiduciary duty." See Jerman v. 
O'Leaty, mprn. Use of the bracketed language will depend upon the facts and circurrrstances of 
the case. 

1 Insert the name of the partnership. 
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COMMERCIAL TORTS INSTRUCTIONS 

COMMERCIAL TORTS 2 


Fiduciary Duty 


(Causation) 

Before you can find [name of tkftndantj liable (on the breach of fiduciary duty claim], you 
must find that [name of deftndant]'s breach of fiduciary duty was a cause of [name of 
plaint[JJJ's damages. 

A breach of fiduciary duty is a cause of damages if it helps produce the damages and if 
the damages would not have occurred without the breach. 

SOURCE: RAJI {CIVIi.) 5th Fault 2. 

USE NOTE: Use the bracketed phrase if the case includes claims in addition to the breach of 
fiduciary duty claim. 
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COMMERCIAL TORTS 3 


Fiduciary Duty 


(Measure of Damages) 


If you find that [11ame ofdeftndanrj is liable to [name ofplainttf}j [on the breach of fiduciary 
duty claim],'you must then decide the full amount of money that will reasonably and 
fairly compensate [name ofplainttfll for any of the following elements' of damage proved 
by the evidence to have resulted from [name ofdeftndanrj's breach of this duty: 

I. 	 Loss of money or other property; 

2. 	 The profit or proceeds that [name of plointtf)j would have received had [name of 
deftndanl] performed his duties; 

3. 	 Money or property' that is unjust for [name ofdeftndanl] to keep; 

4. 	 Bodily hatm; and' 

5. 	 Emotional distress 

SOURCE: RESTATEMENT (SECOND) OF TORTS § 874 comment b and § 924; RESTATEMENT 
(SECOND) OI' AGENCY§§ 403, 404, 404A; RAJ! (CIVIL) 5th Bad Faith 7, 12, and Contract 17. 

USE NOTE: t Use the bracketed phrase if the case includes claims in addition to the fiduciaiy 
duty claim. This instruction should be modif!ed as appropriate to the facts and claims presented. 

' Instruct on only those elements ofdamages for which there is proof. 

l Use another word or phrase if necessary. 

' In cases involving bodily harm resulting from the breach of fiduciary duty, sec RAJ! (CIVIL) 5th 
Personal Injury Damages 1 for more complete instructions on the measure ofdamages. 

Elements of Damages: There may be special cases in which more particular instructions on 
damages are warranted. For example, if a trustee breaches a trust, the trustee is chargeable with 
the loss or depreciation in value of the trust estate resulting from the breach, or the profil made 
by the trustee through the breach, or the profit that would have accrued to the trust estate if 
there had been no breach. See, e.g., RESTATEMENT (SECOND) OF TRUSTS §§ 204, 205. In those 
cases, additional or different instructions from the parties will be appropriate. 

Continued 
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COMMERCIAL TORTS INSTRUCTIONS 

COMMERCIAL TORTS 3 


Fiduciary Duty 


(Measure of Damages) 


Co11tin11ed 

COMMENT: t A breach of fiduciary duty is a tort. A tortfcasor is liable for all damages that 
occur as a result of the commission of the tort. El~// v. Videan, 164 Ariz. 113, 119, 791 P.2d 639, 
645 (1990). A person who knowingly assists a fiduciary in conunitting a breach of trust may also 
be guilty of tortious conduct and subject to liability for the hann thereby caused. RESTATEMENT 
(SECOND) OF TORTS§ 874 comment b. The measure ofliability, however, may be different than 
that of the fiduciary, since the one who knowingly assists the fiduciary is responsible only for 
harm caused or profits that he or she has made from the transaction, and is not necessarily liable 
for the profits that the fiduciary has made or that the trust should have made. Id 

2. Punitive damages may be awarded for a breach of fiduciary duty "in a proper case." Jennan v. 
O'Leary, 145 Ariz. 397, 402, 701 P.2d 1205, 1210 (App. 1985). See Ri\JI (CIVIL)5th Personal 
Injury Damages 4 for guidance in fashioning such an instruction. 
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BREACH OF FIDUCIARY DUTY 

Fiduciary as to financial inten:sts of another· 

A fiduciary 1s one who has the nght or abiltty to -.::ontml or affect decisiuns mvvlvmg the linanciai 
interests of another. The fiduciary's duty is to exercise good faith to protect the other's interests and to 
take only such actions with respect to the other's interests as a reasonably prudent person would take to 
protect his or her own interests. 

_._ Fiduciary as to confidences and private information of another 

A fiduciary relationship is created when one knowingly accepts entrustment of the confidences or 
private information of another. One so entrusted is called a "fiduciary." The fiduciary's duty in such a 
relationship is to protect the confidences or private information of the other from dissemination to any 
third parties, and to refrain from using such information to the detriment of the person [entity] who 
entrusted the confidences or private information to the fiduciary. 

_._ Liability for breach of fiduciary duty 

A fiduciary is liable to another [whose confidences and private information the fiduciary is bound 
to protect] [whose financial interests the fiduciary is bound to protect] if a breach of the fiduciary's duty 
is a legal cause of loss, injury or damage to the other. 

_._ Legal cause 

a. Legal cause generally: 

A breach of fiduciary duty is a legal cause of [loss] [injury) [or] [damage] if it directly and in 
natural and continuous sequence produces or contributes substantially to producing such floss] [injury] 
[or] [damage], so that it can reasonably be said that, but for the breach of fiduciary duty, the (loss] [injury] 
[or] [damage] would not have occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury) [or] ldamagcJ, a breach of fiduciary duty 
need not be the only cause. A breach of fiduciary duty may be a legal cause of [loss] [injury] ror] 
[damage] even though it operates in combination with [the act of another] [some natural cause] [or] [some 
other cause] if the breach of fiduciary duty contributes substantially to producing such [loss] [injury] [or] 
[damage]. 

c. Intervening cause: 

Do not use the bracketed first sentence if this instruction is preceded by the instruction on concurring 
cause:* 

*(In order to be regarded as a legal cause of [loss] [injury] [or] [damage], a breach of fiduciary duty need 
not be its only cause.] A breach of fiduciary duty may also be a legal cause of [loss] [injury] [or] 
[damage] even though it operates in combination with [the act of another] [some natural cause] [or] [some 
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other cause) occurring after the breach of fiduciary duty occurs if [such other cause was itself reasonably 
foreseeable and the breach of fiduciary duty contributes substantially to producing such [loss J [injury1[or] 
[damagelJ [or] [the resulting [loss) [injutyl [or) [damage] was a reasonably foreseeable consequence of 
the breach of fiduciary duty and the breach of tiduciary duty contributes substantially to producing it[. 

N'OTE 0~ t:SE 

These instructions have been prepared to cover many of the circumstances under which fiduciary 
duties have been held to arise. Modification may be required to address other circumstances which give 
rise to fiduciary duties. 
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John H. GOSSETT d/b/a John H. Gossett Construction Company, Appellant, v. ST. 
PAUL FIRE AND MARINE INSURANCE COMPANY, a Minnesota corporation, 
and the City of Hallandale, a municipal corporation of the State of Florida for the 

use and benefit of George E. Massey, et al., Appellees. 

No. 81-1493. 

District Court of Appeal of Florida, Fourth District. 

427 So. 2d 386; 1983 Fla. App. LEXIS 19145 

March 9, 1983. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant, a joint ventur
er on a public works project, challenged a decision of a 
Florida trial court, which entered judgment in favor of 
appellee, the other joint venturer, and denied appellant's 
motion to quash an assignment taken by appellee. 

OVERVIEW: Appellant, a joint venturer on a public 
works project, filed a motion to quash an assignment 
taken by appellee, the other joint venturer. Appellant 
contended that one joint venturer could not hold and en
force a judgment against the other joint venturer, and the 
joint venture itself, when the judgment arose out of the 
performance of the business of the joint venture and not 
out of any accounting between the joint venturers. The 
trial court denied appellant's motion, and appellant 
sought review of the judgment. The court reversed the 
order denying the motion, holding that joint venturers 
owed one another a duty of the finest and highest loyalty. 
The court held that the duty to share in any losses which 
may be sustained meant that each joint venturer had to be 
responsible or liable for losses created by the venture and 
any liability to creditors or third parties. Consequently, 
the court held that when appellee paid the amount of the 
judgment, such payment should have been deemed pay
ment on behalf of the joint venture, and consequently, 
the judgment should have been satisfied. 

OUTCOME: The order denying the motion filed by 
appellant, joint venturer, against appellee, the other joint 
venturer, to quash an assignment taken by appellee was 
reversed because appellee could not hold and enforce a 
judgment against appellant and the joint venture they 
formerly shared where the judgment arose from perfor
mance of the joint venture and not from an accounting 
between the parties. 

LexisNexis(R) Headnotes 

Business & Corporate Law > Joint Ventures > Man
agement Duties & Liabilities 
Contracts Law > Types ofContracts >Joint Contracts 
Governments > Fiduciary Responsibilities 
[HNl] Joint venturers owe to one another, so long as the 
relationship continues, a duty of the finest and highest 
loyalty. There is a fiduciary relationship between joint 
venturers requiring that they deal with each other in ut
most good faith, fairness and honesty. The duty to share 
in any losses which may be sustained means that each 
joint venturer must be responsible or liable for losses 
created by the venture and any liability to creditors or 
third parties. 
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427 So. 2d 386, *; 1983 Fla. App. LEXIS 19145, ** 

COUNSEL: [**1] Ronald P. Gossett of Hodges, 
Gossett, McDonald & Gossett, P.A., Hollywood, for 
appellant. 

Jerrold A. Coff of Britton, Cohen, Kaufman, Benson & 
Schantz and Anthony Brimo, Fort Lauderdale, for appel
lee Joseph V. Allen. 

JUDGES: Before OWEN, WILLIAM C., Jr., Associate 
Judge. LETTS, C.J., and GLICKSTEIN, J., concur. 

OPINION BY: OWEN 

OPINION 

[*387] OWEN, WILLIAM C., Jr., Associate 
Judge. 

Appellant Gossett and one Joseph Allen were en
gaged in a joint venture as the general contractor on a 
public works project. Massey, a subcontractor, sued 
Gossett and the joint venture, which suit was settled by 
entry of a consent judgment against all defendants. Al
len paid Massey the amount of the judgment, but instead 
of having the judgment satisfied, Allen took an assign
ment. Subsequently, he sought to enforce the judgment 
against Gossett. The latter appeals from denial of his 
motion to quash the assignment. The issue here is 
whether one joint venturer may hold and enforce a 
judgment against the other joint venturer and the joint 
venture itself, when the judgment arises out of the per
formance of the business of the joint venture and not out 
of any accounting between the joint venturers. 

[HN 1] Joint [* *21 yenturers owe to one another. so 
long as the relationship continues, a duty of the finest 
and highest loyalty. Donahue v. Davis, 68 So.2d 163, 
(Fla.l963). There is a fiduciary relationship between 

joint venturers requiring that they deal with each other in 
ptrnost good faith, fairness and honesty. Reaves v. 
Hembree, 330 So.2d 747 (Fla. 1st DCA 1976). The duty 
to share in any losses which may be sustained means that 
each joint venturer must be responsible or liable for 
losses created by the venture and any liability to creditors 
or third parties. Phillips v. United States Fidelity & 
Guaranty Co., 155 So.2d 415 (Fla. 2d DCA 1963). 

When Allen paid to Massey the amount of the lat
ter's judgment, such payment should have been deemed 
payment on behalf of the joint venture, and consequent
ly, the judgment should have been satisfied. If the 
amount which Allen paid was in excess of his pro rata 
share of the liability or loss, he would be entitled to re
coupment at such time as an accounting was had between 
the joint venturers. The trial court, while apparently fully 
cognizant of the foregoing principles, erroneously con
cluded that a certain written agreement [*388] be
tween [**3] the parties dated May 9, 1974 substantially 
altered their fiduciary relationship. This latter agreement 
simply recognized that out of certain funds due the joint 
venture, Allen was entitled to first priority for reim
bursement of the amount paid on the judgment. This 
agreement, which established rights under an accounting 
at such time as one is had, 1did not alter the fiduciary 
relationship between the parties, nor lessen in any man
ner the degree of loyalty which each owed to the other. 

The record reflects that an accounting has not 
been had nor has either party sought one. 

The order denying the motion to quash the assign
ment of the judgment is reversed. 

REVERSED. 

LETTS, C.J., and GLICKSTEIN, J., concur. 
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3.C. Breach of Fiduciary Duty (Gaché) 

###.## BREACH OF FIDUCIARY DUTY 

(Claimant) claims that (defendant) breached a fiduciary duty [he] [she] [it] owed to 
[him] [her] [it]. 

###.## Fiduciary as to financial interests of another 

A fiduciary is one who has the right or ability to control or affect decisions involving 
the financial interests of another. The fiduciary’s duty is to exercise good faith to protect 
the other’s interests and to take only such actions with respect to the other’s interests as a 
reasonably prudent person would take to protect his or her own interests. 

###.## Fiduciary as to confidences and private information of another 

A fiduciary relationship is created when one knowingly accepts entrustment of the 
confidences or private information of another. One so entrusted is called a “fiduciary.” The 
fiduciary’s duty in such a relationship is to protect the confidences or private information 
of the other from dissemination to any third parties, and to refrain from using such 
information to the detriment of the person [entity] who entrusted the confidences or 
private information to the fiduciary. 

###.## Liability for breach of fiduciary duty 

A fiduciary is liable to another [whose confidences and private information the 
fiduciary is bound to protect] [whose financial interests the fiduciary is bound to protect] if 
a breach of the fiduciary’s duty is a legal cause of loss, injury or damage to the other. 

a. Legal cause generally: 

A breach of fiduciary duty is a legal cause of [loss] [injury] [or] [damage] if it 
directly and in natural and continuous sequence produces or contributes substantially to 
producing such [loss] [injury] [or] [damage], so that it can reasonably be said that, but for 
the breach of fiduciary duty, the [loss] [injury] [or] [damage] would not have occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage], a breach of 
fiduciary duty need not be the only cause. A breach of fiduciary duty may be a legal cause 
of [loss] [injury] [or] [damage] even though it operates in combination with [the act of 
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February 12-13, 2015 SJI Business Contracts

another] [some natural cause] [or] [some other cause] if the breach of fiduciary duty 
contributes substantially to producing such [loss] [injury] [or] [damage]. 

c. Intervening cause: 

*Do not use the bracketed first sentence if this instruction is preceded by the instruction on 
concurring cause: 

*[In order to be regarded as a legal cause of [loss] [injury] [or] [damage], a breach 
of fiduciary duty need not be its only cause.] A breach of fiduciary duty may also be a legal 
cause of [loss] [injury] [or] [damage] even though it operates in combination with [the act 
of another] [some natural cause] [or] [some other cause] occurring after the breach of 
fiduciary duty occurs if [such other cause was itself reasonably foreseeable and the breach 
of fiduciary duty contributes substantially to producing such [loss] [injury] [or] [damage]] 
[or] [the resulting [loss] [injury] [or] [damage] was a reasonably foreseeable consequence of 
the breach of fiduciary duty and the breach of fiduciary duty contributes substantially to 
producing it]. 

NOTE ON USE 

These instructions have been prepared to cover many of the circumstances under which 
fiduciary duties have been held to arise. Modification may be required to address other 
circumstances which give rise to fiduciary duties. 

SOURCES AND AUTHORITIES 

1. The Florida Supreme Court has characterized a fiduciary relationship in the following 
manner: 

The relation and duties involved need not be legal; they may be moral, social, 
domestic or personal.  If a relation of trust and confidence exists between the 
parties (that is to say, where confidence is reposed by one party and trust 
accepted by the other, or where confidence has been acquired and abused), 
that is sufficient as a predicate for relief.  The origin of the confidence is 
immaterial. 

Doe v. Evans, 814 So.2d 370, 374 (Fla. 2002) (quoting Quinn v. Phipps, 93 Fla. 805, 113 So. 
419, 421 (Fla. 1927)).  

2. “A fiduciary relationship may be implied by law, and such relationships are ‘premised 
upon the specific factual situation surrounding the transaction and the relationship of the 
parties.’”  Id. (quoting Capital Bank v. MVB, Inc., 644 So.2d 515, 518 (Fla. 3d DCA 1994)).  
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4.A. 416.24 Breach of Implied Covenant of Good Faith and Fair Dealing Comments 

416.24 BREACH OF IMPLIED COVENANT OF 
GOOD FAITH AND FAIR DEALING 

In the contract in this case, there is an implied promise of good faith and 
fair dealing. This means that neither party will do anything to unfairly 
interfere with the right of any other party to the contract to receive the 
contract’s benefits; however, the implied promise of good faith and fair 
dealing cannot create obligations that are inconsistent with the contract’s 
terms. (Claimant) contends that (defendant) violated the duty to act in good 
faith and fairly under [a] specific part[s] of the contract. To establish this 
claim, (claimant) must prove all of the following: 

1. (Claimant) and (defendant) entered into a contract; 

2. (Claimant) did all, or substantially all, of the significant things that the 
contract required [him] [her] [it] to do [or that [he] [she] [it] was excused 
from having to do those things]; 

3. All conditions required for (defendant’s) performance had occurred; 

4. (Defendant’s) actions [or omissions] unfairly interfered with (claimant’s) 
receipt of the contract’s benefits; 

5. (Defendant’s) conduct did not comport with (claimant’s) reasonable 
contractual expectations under [a] specific part(s) of the contract; and 

6. (Claimant) was harmeddamaged by (defendant’s) conduct. 

NOTE ON USE FOR 416.24 

The question of whether a particular contract is one in which an implied 
covenant of good faith and fair dealing applies is a question for the trial court to 
answer in the first instance. 
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February 12-13, 2015 SJI Business Contracts

SOURCES AND AUTHORITIES FOR 416.24 

1. The implied covenant of good faith and fair dealing exists in virtually all 
contractual relationships. Sepe v. City of Safety Harbor, 761 So.2d 1182, 1184 
(Fla. 2d DCA 2000); RESTATEMENT (SECOND) OF CONTRACTS § 205 (1981). 

2. The purpose of the implied covenant of good faith is “to protect the 
reasonable expectations of the contracting parties.” Ins. Concepts & Design, Inc. v. 
Healthplan Services, Inc., 785 So.2d 1232, 1234-35 (Fla. 4th DCA 2001). See also 
Cox v. CSX Intermodal, Inc., 732 So.2d 1092, 1097 (Fla. 1st DCA 1999) (“[T]he 
implied covenant of good faith and fair dealing is designed to protect the 
contracting parties’ reasonable expectations.”). 

3. The implied covenant of good faith “is a gap filling default rule” which 
comes into play “when a question is not resolved by the terms of the contract or 
when one party has the power to make a discretionary decision without defined 
standards.” Speedway SuperAmerica, LLC v. Tropic Enterprises, Inc., 966 So.2d 1, 
3 n.2 (Fla. 1st DCA 2007); see also Cox, 732 So.2d at 1097. 

4. “Because the implied covenant is not a stated contractual term, to operate it 
attaches to the performance of a specific or express contractual provision.” Snow v. 
Ruden, McClosky, Smith, Schuster & Russell, P.A., 896 So.2d 787, 792 (Fla. 2d 
DCA 2005). 

5. The implied covenant of good faith cannot override an express contractual 
provision. Snow, 896 So.2d at 791-92; see also Ins. Concepts, 785 So.2d at 1234. 

6. “The implied obligation of good faith cannot be used to vary the terms of an 
express contract.” City of Riviera Beach v. John’s Towing, 691 So.2d 519, 521 
(Fla. 4th DCA 1997); see also Ins. Concepts, 785 So.2d at 1234-35 (“Allowing a 
claim for breach of the implied covenant of good faith and fair dealing ‘where no 
enforceable executory contractual obligation’ remains would add an obligation to 
the contract that was not negotiated by the parties.”) (citations omitted). 

7. Good faith means honesty, in fact, in the conduct of contractual relations. 
Burger King Corp. v. C.R. Weaver, 169 F.3d 1310, 1315 (11th Cir. 1999) (citing 
Harrison Land Dev. Inc. v. R & H Holding Co., 518 So.2d 353, 355 (Fla. 4th DCA 
1987)); see also RESTATEMENT (SECOND) OF CONTRACTS § 205 cmt. a (1981). 
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###.## BREACH OF FIDUCIARY DUTY 
(Claimant) claims that (defendant) breached a fiduciary duty [he] [she] 

[it] owed to [him] [her] [it] and was damaged as a result. (Defendant) denies 
[that [he] [she] [it] owed a fiduciary duty to (Claimant) and] denies that [he] 
[she] [it] breached a fiduciary duty to (Claimant). 

In deciding whether a fiduciary duty was owed by (Defendant) to 
(Claimant), you should consider the following: 

###.## [Fiduciary as to financial interests of another 
A fiduciary is one who has the right or ability to control or affect 

decisions involving the financial interests of another. The fiduciary’s duty is to 
exercise good faith to protect the other’s interests and to take only such 
actions with respect to the other’s interests as a reasonably prudent person 
would take to protect his or her own interests.] 

###.## [Fiduciary as to confidences and private information of another 
A fiduciary relationship is created when one knowingly accepts 

entrustment of the confidences or private information of another. One so 
entrusted is called a “fiduciary.” The fiduciary’s duty in such a relationship is 
to protect the confidences or private information of the other from 
dissemination to any third parties, and to refrain from using such information 
to the detriment of the person [entity] who entrusted the confidences or 
private information to the fiduciary.] 

If you determine that (Defendant) owed a fiduciary duty to (Claimant), 
you must determine whether (Defendant) breached the fiduciary duty to 
(Claimant) and whether damages were proximately caused by the breach. 

###.## Liability for breach of fiduciary duty 
A fiduciary is liable to another [whose confidences and private 

information the fiduciary is bound to protect] [whose financial interests the 
fiduciary is bound to protect] if a breach of the fiduciary’s duty is a legal 
cause of loss, injury, or damage to the other.A breach of fiduciary duty can be 
negligent or intentional. A breach occurs when the fiduciary takes advantage 
of the relationship and is the proximate cause of harm to the person to whom 
the fiduciary duty is owed. 

Proximate cause exists if (Defendant’s) breach of fiduciary duty 
foreseeably and substantially contributed to (Claimant’s) harm. You must 
determine whether (Claimant) has introduced sufficient evidence for you to 
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conclude that it is more likely than not that (Defendant’s) conduct was a 
substantial factor in causing the harm that (Claimant) sustained. 

a. Legal cause generally: 

A breach of fiduciary duty is a legal cause of [loss] [injury] [or] 
[damage] if it directly and in natural and continuous sequence produces or 
contributes substantially to producing such [loss] [injury] [or] [damage], so 
that it can reasonably be said that, but for the breach of fiduciary duty, the 
[loss] [injury] [or] [damage] would not have occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage], 
a breach of fiduciary duty need not be the only cause. A breach of fiduciary 
duty may be a legal cause of [loss] [injury] [or] [damage] even though it 
operates in combination with [the act of another] [some natural cause] [or] 
[some other cause] if the breach of fiduciary duty contributes substantially to 
producing such [loss] [injury] [or] [damage]. 

c. Intervening cause: 

*Do not use the bracketed first sentence if this instruction is preceded by the 
instruction on concurring cause: 

*[In order to be regarded as a legal cause of [loss] [injury] [or] 
[damage], a breach of fiduciary duty need not be its only cause.] A breach of 
fiduciary duty may also be a legal cause of [loss] [injury] [or] [damage] even 
though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] occurring after the breach of fiduciary duty 
occurs if [such other cause was itself reasonably foreseeable and the breach of 
fiduciary duty contributes substantially to producing such [loss] [injury] [or] 
[damage]] [or] [the resulting [loss] [injury] [or] [damage] was a reasonably 
foreseeable consequence of the breach of fiduciary duty and the breach of 
fiduciary duty contributes substantially to producing it]. 

NOTE ON USE 
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These instructions have been prepared to cover many of the circumstances 
under which fiduciary duties have been held to arise. Modification may be required 
to address other circumstances which give rise to fiduciary duties. 

SOURCES AND AUTHORITIES 

1. The Florida Supreme Court has characterized a fiduciary relationship in the 
following manner: 

The relation and duties involved need not be legal; they may 
be moral, social, domestic or personal. If a relation of trust and 
confidence exists between the parties (that is to say, where 
confidence is reposed by one party and trust accepted by the 
other, or where confidence has been acquired and abused), that 
is sufficient as a predicate for relief. The origin of the 
confidence is immaterial. 

Doe v. Evans, 814 So.2d 370, 374 (Fla. 2002) (quoting Quinn v. Phipps, 93 Fla. 
805, 113 So. 419, 421 (Fla. 1927)). 

2. “A fiduciary relationship may be implied by law, and such relationships are 
‘premised upon the specific factual situation surrounding the transaction and the 
relationship of the parties.’” Id. (quoting Capital Bank v. MVB, Inc., 644 So.2d 
515, 518 (Fla. 3d DCA 1994)). 
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445 So.2d 1015 
(Cite as: 445 So.2d 1015) 

Supreme Court of Florida.


Emily GOODING, as personal representative of the


Estate of T. Hagood Gooding, deceased, Petitioner,



v.


UNIVERSITY HOSPITAL BUILDING, INC., d/


b/a Memorial Hospital of Jacksonville, etc., Re


spondent.



Personal representative of deceased brought 
wrongful death action against hospital alleging 
medical malpractice caused death of her decedent. 
The Circuit Court, Duval County, Sam Goodfriend, 
J., entered final judgment against hospital and hos
pital appealed. The District Court of Appeal, 419 
So.2d 1111, Booth, J., reversed and certified two 
questions of great public importance. Application 
was brought for review of the decision of the Dis
trict Court of Appeal. The Supreme Court, McDon
ald, J., held that: (1) jury could not reasonably find 
that but for the negligent failure to properly dia
gnose and treat decedent he would not have died; 
(2) plaintiff in medical malpractice action must 
show that injury more likely than not resulted from 
defendant's negligence in order to establish a jury 
question on proximate cause; (3) hospital could not 
be held liable where evidence did not show greater 
than even chance of survival for decedent in ab
sence of negligence of hospital; and (4) theory of 
recovery for loss of chance to survive predicated 
upon alleged medical malpractice is not actionable 
in Florida. 

Decision of District Court of Appeal approved. 

Adkins, J., dissented. 

[1] Health 198H 

Page 1 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(G) Actions and Proceedings 

198Hk827 k. Instructions. Most Cited 
Cases 

(Formerly 204k8 Hospitals) 
In action for wrongful death alleging negli

gence of hospital, adding to standard jury charges 
on legal cause an instruction that “if you find 
[decedent] had a significant chance of survival and 
if you find that negligence on the part of the de
fendant, its agents or servants, destroyed 
[decedent's] chances for survival, then the negli
gence of that defendant * * * is a legal cause of in
jury” was error. 

[2] Health 198H 611 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(B) Duties and Liabilities in General 

198Hk611 k. Elements of Malpractice or 
Negligence in General. Most Cited Cases 

(Formerly 299k18.1 Physicians and Surgeons) 
To prevail in a medical malpractice case a 

plaintiff must establish the following: standard of 
care owed by defendant, defendant's breach of 
standard of care, and that said breach proximately 
caused the damages claimed. 

[3] Negligence 272 1675 

272 Negligence 
272XVIII Actions 

272XVIII(C) Evidence 
272XVIII(C)5 Weight and Sufficiency 

272k1674 Proximate Cause 
272k1675 k. In General; Degrees of 

Proof. Most Cited Cases 
(Formerly 272k56(1.2), 272k119(1)) 
In negligence actions, Florida courts follow the 

more likely than not standard of causation and re
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445 So.2d 1015 
(Cite as: 445 So.2d 1015) 

quire proof that the negligence probably caused 
plaintiff's injuries. 

[4] Health 198H 633 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(B) Duties and Liabilities in General 

198Hk630 Proximate Cause 
198Hk633 k. Loss of Chance and In

creased Risk of Harm. Most Cited Cases 
(Formerly 204k8 Hospitals) 
In action for wrongful death alleging negli

gence of hospital, testimony established a no better 
than even chance for decedent to survive, even had 
there been immediate diagnosis of his condition and 
emergency surgery; therefore, jury could not reas
onably find that but for the negligent failure to 
properly diagnose and treat decedent he would not 
have died. 

[5] Health 198H 826 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(G) Actions and Proceedings 

198Hk824 Questions of Law or Fact and 
Directed Verdicts 

198Hk826 k. Proximate Cause. Most 
Cited Cases 

(Formerly 299k18.1 Physicians and Surgeons) 
In medical malpractice action, plaintiff must 

show more than a decreased chance of survival be
cause of defendant's misconduct, that is, plaintiff 
must show that the injury more likely than not res
ulted from the defendant's negligence in order to es
tablish a jury question of proximate cause; plaintiff 
must show that what was done or failed to be done 
probably would have affected the outcome; disap
proving Hernandez v. Clinica Pasteur, Inc., 293 
So.2d 747, and Dawson v. Weems, 352 So.2d 1200. 

[6] Health 198H 633 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(B) Duties and Liabilities in General 

198Hk630 Proximate Cause 
198Hk633 k. Loss of Chance and In

creased Risk of Harm. Most Cited Cases 
(Formerly 204k8 Hospitals) 
In action for wrongful death alleging negli

gence of hospital, even though testimony estab
lished standard of care and hospital's breach of that 
standard when its emergency room staff failed to 
diagnose and treat decedent, hospital could not be 
held liable where evidence did not show a greater 
than even chance of survival for decedent in ab
sence of negligence. 

[7] Health 198H 633 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(B) Duties and Liabilities in General 

198Hk630 Proximate Cause 
198Hk633 k. Loss of Chance and In

creased Risk of Harm. Most Cited Cases 
(Formerly 299k18.12 Physicians and Surgeons) 
Theory of recovery for loss of a chance to sur

vive predicated upon alleged medical malpractice is 
not actionable in Florida. 

*1016 Richard W. Ervin, Brian S. Duffy and 
Robert King High, Jr., of Ervin, Varn, Jacobs, 
Odom & Kitchen, Tallahassee, and V. James Facci
olo of Searcy & Facciolo, Jacksonville, for petition
er. 

Bruce S. Bullock and Robert M. Sharp of Bullock, 
Sharp, Childs, Mickler & Cohen, Jacksonville, for 
respondent. 

Larry Klein, West Palm Beach, for Academy of 
Florida Trial Lawyers, amicus curiae. 

Joel D. Eaton of Podhurst, Orseck, Parks, Josefs
berg, Eaton, Meadow & Olin, Miami, for Dade 
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County Trial Lawyers Ass'n, amicus curiae. 

James E. Cobb and Jack W. Shaw, Jr. of Mathews, 
Osborne, McNatt, Gobelman & Cobb, and John E. 
Thrasher, Jacksonville, for Florida Medical Ass'n, 
amicus curiae. 

McDONALD, Justice. 
This case is before us to review a district court 

decision, *1017University Hospital Building, Inc. v. 
Gooding, 419 So.2d 1111 (Fla. 1st DCA 1982), 
which certified the following questions: 

1. WHETHER PLAINTIFF IN A WRONGFUL 
DEATH ACTION MUST PROVE THAT MORE 
LIKELY THAN NOT THE DEATH WAS 
CAUSED BY DEFENDANT'S NEGLIGENCE. 

2. WHETHER A THEORY OF RECOVERY 
FOR LOSS OF A CHANCE TO SURVIVE PRE
DICATED UPON ALLEGED MEDICAL MAL
PRACTICE IS ACTIONABLE IN FLORIDA; 
AND, IF SO, (A) WHETHER THE TRIAL 
COURT PROPERLY INSTRUCTED ON SAME, 
AND (B) WHAT IS THE APPROPRIATE 
MEASURE OF DAMAGES? 

Id. at 1115. We have jurisdiction under article 
V, section 3(b)(4) of the Florida Constitution. We 
answer the first question in the affirmative, the 
second question in the negative, and approve the 
decision under review. 

On the afternoon of October 14, 1976 T. Ha-
good Gooding suffered lower abdominal pain and 
fainted at home. Mr. Gooding's wife called the of
fice of Mr. Gooding's gastroenterologist, Dr. Bor
land, to inform Dr. Borland of these symptoms. Mr. 
Gooding was transported to the emergency room of 
Memorial Hospital of Jacksonville. The emergency 
room staff failed to take a history or to examine Mr. 
Gooding in the belief that Dr. Borland, who was in 
the hospital and aware that Mr. Gooding was com
ing to the emergency room, would arrive shortly. 
Dr. Borland did not respond to repeated paging. Mr. 
Gooding complained of increasing abdominal pain 

and asked to use a bedpan. Soon after straining on 
the bedpan, Mr. Gooding could not catch his breath. 
Dr. Borland arrived in the emergency room when 
Mr. Gooding went into cardiac arrest. Mr. Gooding 
died about forty-five minutes after arriving at the 
hospital. The autopsy revealed that he died from a 
ruptured abdominal aortic aneurysm which caused 
massive internal bleeding. 

[1] Emily Gooding, personal representative of 
Mr. Gooding's estate, brought a wrongful death ac
tion against the hospital alleging negligence by the 
emergency room staff in not taking an adequate his
tory, in failing to physically examine Mr. Gooding, 
and in not ordering the laboratory tests necessary to 
diagnose and treat Mr. Gooding's abdominal an
eurysm before he bled out and went into cardiac ar
rest. Mrs. Gooding's expert witness, Dr. Charles 
Bailey, a cardiologist, testified that the inaction of 
the emergency room staff violated accepted medical 
standards. Dr. Bailey, however, failed to testify that 
immediate diagnosis and surgery more likely than 
not would have enabled Mr. Gooding to survive. 
Even so, the trial court denied the hospital's motion 
for directed verdict on causation. In addition to the 
standard jury instruction on negligence and over the 
hospital's objection, the trial court instructed the 
jury that they could find for Gooding if the hospital 

FN1destroyed Mr. Gooding's chance to survive. 
The jury found the hospital liable and awarded 
$300,000 in compensatory damages to Gooding's 
estate. 

FN1. The actual causation instructions giv
en are as follows: 

“Negligence is a legal cause of death and 
damages if it directly and in natural and 
continuous sequence produces or con
tributes substantially to producing such 
death, so that it can reasonably be said 
that, but for the negligence, the death 
would not have occurred. If you find that 
Hagood Gooding had a significant 
chance of survival and if you find that 
negligence on the part of the defendant, 
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its agents or servants, destroyed Mr. 
Gooding's chances for survival, then the 
negligence of that defendant or defend-
ants-that defendant is a legal cause of in
jury ”. (Emphasis added.) In our view 
the trial judge erred in adding this 
change to the standard jury charges on 
legal cause. 

The hospital appealed. The district court re
versed on the grounds that the trial court should 
have directed a verdict in favor of the hospital be
cause Mr. Gooding's chances of survival under the 
best of conditions were no more than even. The 
plaintiff, therefore, could not meet the more likely 
*1018 than not test for causation. The district court 
certified the questions above and recognized the ap
parent conflict between this decision and the de
cisions of the third and fourth districts in Hernan
dez v. Clinica Pasteur, Inc., 293 So.2d 747 (Fla. 3d 
DCA 1974), and Dawson v. Weems, 352 So.2d 
1200 (Fla. 4th DCA 1977). 

[2] To prevail in a medical malpractice case a 
plaintiff must establish the following: the standard 
of care owed by the defendant, the defendant's 
breach of the standard of care, and that said breach 
proximately caused the damages claimed. Wale v. 
Barnes, 278 So.2d 601, 603 (Fla.1973). In this case 
Dr. Bailey's testimony established the standard of 
care and the hospital's breach of that standard when 
its emergency room staff failed to diagnose and 
treat Mr. Gooding. The critical issue here is wheth
er the district court correctly decided that the hos
pital was entitled to a directed verdict because the 
plaintiff failed to prove causation. We hold that it 
did and approve the decision of the district court. 

[3] In negligence actions Florida courts follow 
the more likely than not standard of causation and 
require proof that the negligence probably caused 
the plaintiff's injury. See Tampa Electric Co. v. 
Jones, 138 Fla. 746, 190 So. 26 (1939); Greene v. 
Flewelling, 366 So.2d 777 (Fla. 2d DCA 1978), 
cert. denied, 374 So.2d 99 (Fla.1979); Bryant v. Jax 
Liquors, 352 So.2d 542 (Fla. 1st DCA 1977), cert. 

denied, 365 So.2d 710 (Fla.1978). Prosser explored 
this standard of proof as follows: 

On the issue of the fact of causation, as on oth
er issues essential to his cause of action for negli
gence, the plaintiff, in general, has the burden of 
proof. He must introduce evidence which affords 
a reasonable basis for the conclusion that it is 
more likely than not that the conduct of the de
fendant was a substantial factor in bringing about 
the result. A mere possibility of such causation is 
not enough; and when the matter remains one of 
pure speculation or conjecture, or the probabilit
ies are at best evenly balanced, it becomes the 
duty of the court to direct a verdict for the de
fendant. 

Prosser, Law of Torts § 41 (4th Ed.1971) 
(footnotes omitted). 

[4] Mrs. Gooding first contends that the estate 
presented sufficient expert testimony for a jury to 
find the hospital's negligence more likely than not 
constituted a substantial factor in Mr. Gooding's 
death. She claims that the district court impermiss
ibly reweighed the evidence and substituted its own 
judgment in place of the jury verdict. This is not so. 
Our review of the evidence convinces us that the 
testimony established a no better than even chance 
for Mr. Gooding to survive, even had there been an 
immediate diagnosis of the aneurysm and emer
gency surgery. Therefore, a jury could not reason
ably find that but for the negligent failure to prop
erly diagnose and treat Mr. Gooding he would not 
have died. 

Mrs. Gooding also contends that Florida courts 
have recognized a cause of action for loss of a 
chance to survive, even where the patient's chances 
of survival were evenly balanced or less than likely 
in decisions of the third and fourth district courts of 
appeal in Hernandez v. Clinica Pasteur, Inc. and 
Dawson v. Weems. In Hernandez the wrongful 
death action was based upon the defendant's failure 
to diagnose and treat a heart condition when prompt 
diagnosis and treatment would have given the pa
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tient a better chance to live. The district court re
versed a directed verdict in favor of the defendants, 
on the grounds that the plaintiff introduced suffi
cient evidence to create a jury question on causa
tion. 

The issue of proximate cause was as to whether 
appellees' malpractice contributed to the cause of 
death. In this connection, the testimony that ap
pellant's decedent would have had a better chance 
to survive if he had received prompt medical at
tention was sufficient to form a basis for the sub
mission of the issue to the jury. 

293 So.2d at 750. In Dawson v. Weems the 
fourth district cited Hernandez to support *1019 a 
holding that a jury could properly find that a hospit
al caused a patient's death by giving him bank 
blood instead of the fresh blood requested, thereby 
depriving the patient of his “best chance” to sur
vive, notwithstanding the plaintiff's failure to prove 
this deprivation either contributed to the patient's 
death or made his survival unlikely. 352 So.2d at 
1203. These cases suggest a standard we cannot ac
cept. 

Neither Hernandez nor Dawson contains any 
reasoning or authority to support a rule relaxing the 
more likely than not standard of causation in med
ical malpractice actions although they do hold that 
a plaintiff may go to the jury on proximate cause 
merely by showing that the defendant decreased the 
chances for survival, no matter how small. Those 
cases are antithetical to our concept of proximate 
cause and are disapproved. 

There is some authority for the loss of a chance 
to survive theory from other jurisdictions. The reas
oning behind this theory was perhaps best stated in 
Hicks v. United States, 368 F.2d 626, 632 (4th 
Cir.1966) as follows: 

When a defendant's negligent action or inaction 
has effectively terminated a person's chance of 
survival, it does not lie in the defendant's mouth 
to raise conjectures as to the measure of the 

chances that he has put beyond the possibility of 
realization. If there was any substantial possibil
ity of survival and the defendant has destroyed it, 
he is answerable. Rarely is it possible to demon
strate to an absolute certainty what would have 
happened in circumstances that the wrongdoer 
did not allow to come to pass. The law does not 
in the existing circumstances require the plaintiff 
to show to a certainty that the patient would have 
lived had she been hospitalized and operated on 
promptly. 

The plaintiff in Hicks, however, also met the 
more likely than not test because expert testimony 
established that the patient “would have survived” 
with prompt diagnosis and surgery. Id. In Hamil v. 
Bashline, 481 Pa. 256, 392 A.2d 1280 (1978), the 
Supreme Court of Pennsylvania approved the loss 
of a chance theory, citing Hicks and section 323(a) 
of the Restatement (Second) of Torts (1965). The 
Hamil court held that 

once a plaintiff has demonstrated that defendant's 
acts or omissions, in a situation to which Section 
323(a) applies, have increased the risk of harm to 
another, such evidence furnishes a basis for the 
fact-finder to go further and find that such in
creased risk was in turn a substantial factor in 
bringing about the resultant harm; the necessary 
proximate cause will have been made out if the 
jury sees fit to find cause in fact. 

Id. at 272, 392 A.2d at 1288 (footnote omitted). 
The plaintiff in Hamil also met the more likely than 
not standard with expert testimony that the patient 
had a seventy-five percent chance of recovery with 
prompt treatment. Id. Other jurisdictions have al
lowed recovery even where the chance of survival 
was less than even. See James v. United States, 483 
F.Supp. 581 (N.D.Cal.1980) (negligent diagnosis 
which destroys even the smallest chance to prolong 
life or reduce suffering may be actionable); Kallen
berg v. Beth Israel Hospital, 45 A.D.2d 177, 357 
N.Y.S.2d 508 (N.Y.App.Div.1974), affirmed, 37 
N.Y.2d 719, 374 N.Y.S.2d 615, 337 N.E.2d 128 
(1975) (proximate cause is a jury question where 
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evidence indicates that the patient had a twenty to 
forty percent chance of survival with proper treat
ment); Hershovits v. Group Health Cooperative, 99 
Wash.2d 609, 664 P.2d 474 (1983) (negligent dia
gnosis that reduced a patient's chance of survival 
from thirty-nine to twenty-five percent created jury 
question on proximate cause). 

Relaxing the causation requirement might cor
rect a perceived unfairness to some plaintiffs who 
could prove the possibility that the medical mal
practice caused an injury but could not prove the 
probability of causation, but at the same time could 
create an injustice. Health care providers could find 
themselves defending cases simply because a pa
tient fails to improve or where serious disease pro
cesses are not *1020 arrested because another 
course of action could possibly bring a better result. 
No other professional malpractice defendant carries 
this burden of liability without the requirement that 
plaintiffs prove the alleged negligence probably 
rather than possibly caused the injury. See e.g. 
Freeman v. Rubin, 318 So.2d 540 (Fla. 3d DCA 
1975) (plaintiff in legal malpractice action must 
show that, but for the attorney's negligence, the 
plaintiff had a good cause of action in the underly

FN2ing suit). We cannot approve the substitution of 
such an obvious inequity for a perceived one. 

FN2. We have also held that a person con
victed of crime is not entitled to relief from 
his conviction because of ineffective as
sistance of his counsel unless he could 
show that this deficient conduct likely af
fected the outcome of court proceedings. 
Knight v. State, 394 So.2d 997 (Fla.1981). 

We believe the better course would be to retain 
the more likely than not standard of causation in 
medical malpractice actions, as stated by the Su
preme Court of Ohio as follows: 

In an action for wrongful death, where medical 
malpractice is alleged as the proximate cause of 
death, and plaintiff's evidence indicates that a 
failure to diagnose the injury prevented the pa

tient from an opportunity to be operated on, 
which failure eliminated any chance of the pa
tient's survival, the issue of proximate cause can 
be submitted to a jury only if there is sufficient 
evidence showing that with proper diagnosis, 
treatment and surgery the patient probably would 
have survived. 

Cooper v. Sisters of Charity of Cincinnati, Inc., 
27 Ohio St.2d 242, 253-54, 272 N.E.2d 97, 104 
(1971). In Cooper, as in the case at bar, the plaintiff 
sued a hospital and other health care providers for 
failing to properly diagnose and treat a patient in 
the hospital's emergency room. The patient in 
Cooper later died of a skull fracture which caused 
intracranial pressure and hemorrhage. The 
plaintiff's expert witness testified that the patient 
would have had about a fifty percent chance of sur
vival with surgery. The Cooper court affirmed a 
directed verdict for the defendants, rejecting the 
plaintiff's arguments for a lesser standard of causa
tion in loss of a chance cases. 

Lesser standards of proof are understandably 
attractive in malpractice cases where physical 
well being, and life itself, are the subject of litig
ation. The strong intuitive sense of humanity 
tends to emotionally direct us toward a conclu
sion that in an action for wrongful death an in
jured person should be compensated for the loss 
of any chance for survival, regardless of its re
moteness. However, we have trepidations that 
such a rule would be so loose that it would pro
duce more injustice than justice. 

Id., at 251-52, 272 N.E.2d at 103. Cooper has 
been followed in other jurisdictions, see Hiser v. 
Randolph, 126 Ariz. 608, 617 P.2d 774 
(Ct.App.1980); Morgenroth v. Pacific Medical 
Center, Inc., 54 Cal.App.3d 521, 126 Cal.Rptr. 681 
(Ct.App.1976), and reflects the majority rule of jur
isdictions considering this issue. 

[5][6] We agree with the majority rule as enun
ciated in Cooper and hold that a plaintiff in a med
ical malpractice action must show more than a de
creased chance of survival because of a defendant's 
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conduct. The plaintiff must show that the injury 
more likely than not resulted from the defendant's 
negligence in order to establish a jury question on 
proximate cause. In other words, the plaintiff must 
show that what was done or failed to be done prob
ably would have affected the outcome. In the case 
under review Mrs. Gooding failed to meet this test 
by presenting evidence of a greater than even 
chance of survival for Mr. Gooding in the absence 
of negligence. The district court properly ruled that 
the trial court should have granted the hospital's 
motion for directed verdict. 

[7] For the reasons stated above, we approve 
the decision under review and answer the first certi
fied question in the affirmative and retain the more 
likely than *1021 not standard of causation in med
ical malpractice actions. We answer the second 
question on allowing recovery for the loss of a 
chance to survive in the negative. We leave the 
question of a proper instruction and measure of 
damages to a future case meeting the standard for 
recovery. 

It is so ordered. 

ALDERMAN, C.J., and BOYD, OVERTON and
 

SHAW, JJ., concur.


ADKINS, J., dissents.



Fla.,1984.


Gooding v. University Hosp. Bldg., Inc.


445 So.2d 1015
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Patients brought negligence action against psy
chotherapist, alleging breach of confidentiality. The 
Circuit Court, Orange County, Richard F. Conrad, 
J., dismissed complaint. Patients appealed. The Dis
trict Court of Appeal, Antoon, C.J., 747 So.2d 475, 
affirmed and certified question to the Supreme 
Court. The Supreme Court, Lewis, J., held that: (1) 
psychotherapist who has created a fiduciary rela
tionship with his or her client owes that client a 
duty of confidentiality, and a breach of such duty is 
actionable in tort, and (2) impact rule was inapplic
able in cases in which psychotherapist created fidu
ciary relationship with patient and breached stat
utory duty of confidentiality to patient. 

So ordered. 

Pariente, J., concurred and filed separate opin
ion. 

Harding, Senior Justice, dissented and filed 
separate opinion in which Wells, J., concurred. 

West Headnotes 

[1] Health 198H 642 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(B) Duties and Liabilities in General 

198Hk642 k. Confidentiality; Patient Re
cords. Most Cited Cases 

Psychotherapist who has created a fiduciary re
lationship with his or her client owes that client a 

Page 1 

duty of confidentiality, and a breach of such duty is 
actionable in tort. West's F.S.A. § 491.0147. 

[2] Damages 115 57.18 

115 Damages 
115III Grounds and Subjects of Compensatory 

Damages 
115III(A) Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
115III(A)2 Mental Suffering and Emo

tional Distress 
115k57.13 Negligent Infliction of 

Emotional Distress 
115k57.18 k. Particular Cases. 

Most Cited Cases 
(Formerly 115k50) 
Impact rule requiring that plaintiff seeking to 

recover emotional distress damages in negligence 
action prove that emotional distress flowed from 
physical injuries plaintiff sustained in impact upon 
his or her person was inapplicable in cases in which 
psychotherapist allegedly created fiduciary relation
ship with patient and breached statutory duty of 
confidentiality to patient; impact rule should not 
have been imposed to override clear legislative in
tent to protect patient from unauthorized disclosure 
of confidences reposed in psychotherapist, and lo
gical injuries flowing from violation of such protec
tion were emotional in nature. West's F.S.A. § 
491.0147. 

[3] Appeal and Error 30 919 

30 Appeal and Error 
30XVI Review 

30XVI(G) Presumptions 
30k915 Pleading 

30k919 k. Striking Out or Dismissal. 
Most Cited Cases 

Appellate review of dismissal is limited to ac
cepting all well-pled allegations of complaint as 
true. 
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[4] Fraud 184 7 

184 Fraud 
184I Deception Constituting Fraud, and Liabil

ity Therefor 
184k5 Elements of Constructive Fraud 

184k7 k. Fiduciary or Confidential Rela
tions. Most Cited Cases 

Elements of a cause of action for breach of fi
duciary duty are: (1) the existence of a fiduciary 
duty; (2) the breach of that duty; and (3) damage 
proximately caused by that breach. 

[5] Health 198H 578 

198H Health 
198HIV Relation Between Patient and Health 

Care Provider 
198Hk578 k. Fiduciary Duty. Most Cited 

Cases 
Non-physician psychotherapists stand in a con

fidential or fiduciary capacity as to their patients. 

[6] Appeal and Error 30 842(1) 

30 Appeal and Error 
30XVI Review 

30XVI(A) Scope, Standards, and Extent, in 
General 

30k838 Questions Considered 
30k842 Review Dependent on Whether 

Questions Are of Law or of Fact 
30k842(1) k. In General. Most 

Cited Cases 
The existence, vel non, of a duty is a question 

of law and is appropriate for an appellate court to 
review. 

[7] Health 198H 825 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(G) Actions and Proceedings 

198Hk824 Questions of Law or Fact and 
Directed Verdicts 

198Hk825 k. In General. Most Cited 

Cases 
Whether patients formed fiduciary relationship 

with psychotherapist, and, if formed, whether such 
relationship was breached, were determinations for 
finder of fact to make at trial of negligence claim 
by patient against psychotherapist for revealing 
confidential information. 

[8] Health 198H 196 

198H Health 
198HI Regulation in General 

198HI(B) Professionals 
198Hk191 Regulation of Professional 

Conduct; Boards and Officers 
198Hk196 k. Records and Duty to Re

port; Confidentiality in General. Most Cited Cases 
Although duty of confidentiality exists between 

patient and psychotherapist, such duty is not abso
lute. West's F.S.A. § 491.0147. 

[9] Damages 115 208(6) 

115 Damages 
115X Proceedings for Assessment 

115k208 Questions for Jury 
115k208(6) k. Mental Suffering and Emo

tional Distress. Most Cited Cases 

Health 198H 825 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(G) Actions and Proceedings 

198Hk824 Questions of Law or Fact and 
Directed Verdicts 

198Hk825 k. In General. Most Cited 
Cases 

Whether psychotherapist breached duty of con
fidentiality to patients, whether breach was proxim
ate cause of emotional distress patients alleged they 
suffered, and determination regarding amount of 
damages to which patients might have been entitled 
for such a breach, were questions for jury. 

[10] Damages 115 57.16(2) 
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115 Damages 
115III Grounds and Subjects of Compensatory 

Damages 
115III(A) Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
115III(A)2 Mental Suffering and Emo

tional Distress 
115k57.13 Negligent Infliction of 

Emotional Distress 
115k57.16 Nature of Injury or 

Threat 
115k57.16(2) k. Physical Illness, 

Impact, or Injury; Zone of Danger. Most Cited 
Cases 

(Formerly 115k50) 
“Impact rule” requires that a plaintiff seeking 

to recover emotional distress damages in a negli
gence action prove that the emotional distress flows 
from physical injuries the plaintiff sustained in an 
impact upon his or her person. 

[11] Damages 115 57.16(2) 

115 Damages 
115III Grounds and Subjects of Compensatory 

Damages 
115III(A) Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
115III(A)2 Mental Suffering and Emo

tional Distress 
115k57.13 Negligent Infliction of 

Emotional Distress 
115k57.16 Nature of Injury or 

Threat 
115k57.16(2) k. Physical Illness, 

Impact, or Injury; Zone of Danger. Most Cited 
Cases 

(Formerly 115k50) 
Impact rule requiring that a plaintiff seeking to 

recover emotional distress damages in a negligence 
action prove that the emotional distress flows from 
physical injuries the plaintiff sustained in an impact 
upon his or her person is not applied to claims for 
loss of consortium. 

[12] Damages 115 57.16(2) 

115 Damages 
115III Grounds and Subjects of Compensatory 

Damages 
115III(A) Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
115III(A)2 Mental Suffering and Emo

tional Distress 
115k57.13 Negligent Infliction of 

Emotional Distress 
115k57.16 Nature of Injury or 

Threat 
115k57.16(2) k. Physical Illness, 

Impact, or Injury; Zone of Danger. Most Cited 
Cases 

(Formerly 115k50) 
Emotional distress damages in invasion of pri

vacy claims typically are not subject to the stric
tures of the impact rule, that is, requiring a plaintiff 
seeking to recover emotional distress damages in a 
negligence action prove that the emotional distress 
flows from physical injuries the plaintiff sustained 
in an impact upon his or her person. 

*350 Nolan Carter and Karen R. Wasson, Orlando, 
FL, for Petitioners. 

James B. Thompson of Thompson, Goodis, 
Thompson, Groseclose & Richardson, P.A., St. 
Petersburg, FL, for Respondent. 

LEWIS, J. 
We have for review Gracey v. Eaker, 747 

So.2d 475 (Fla. 5th DCA 1999), in which the dis
trict court affirmed the dismissal of an action initi
ated by the petitioners, Donna and Joseph Gracey 
(“Graceys”), a couple allegedly injured by the 
counseling activities of a psychotherapist, against 
Dr. Donald W. Eaker (“Eaker”). The Graceys 
sought the recovery of emotional distress damages 
that were allegedly inflicted by Eaker's actions in 
revealing the most confidential of information dis
closed to him by each individual during and only as 
part of a confidential and fiduciary relationship. In 
affirming the dismissal of the Graceys' action, the 
district court held that their complaint sounded in 
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negligence and failed to adhere to the “requirement 
[of the impact rule] that some physical impact to a 
claimant ... be alleged and demonstrated before the 
claimant can recover [emotional distress] dam
ages.” Id. at 477. 

In addition to affirming the dismissal of the pe
titioners' action, the district court certified a ques
tion of great public importance: 

WHETHER AN EXCEPTION TO FLORIDA'S 
IMPACT RULE SHOULD BE RECOGNIZED 
IN A CASE WHERE INFLICTION OF EMO
TIONAL INJURIES RESULTED FROM THE 
BREACH OF A STATUTORY DUTY OF CON
FIDENTIALITY. 

Id. at 478. We have jurisdiction. See art. V, § 
3(b)(4), Fla. Const. We are concerned that the certi
fied question as phrased by the district court may 
be more expansive than necessary to resolve this 
case under the facts before us. Therefore, we reph
rase the certified question limited to the facts in

FN1volved here as follows: 

FN1. We have rephrased certified ques
tions in the past to conform them more 
properly to the true issue under review. 
See, e.g., Waite v. Waite, 618 So.2d 1360 
(Fla.1993). 

WHETHER FLORIDA'S IMPACT RULE IS AP
PLICABLE IN A CASE IN WHICH IT IS AL
LEGED THAT THE INFLICTION OF EMO
TIONAL INJURIES HAS RESULTED FROM A 
PSYCHOTHERAPIST'S BREACH OF A DUTY 
OF CONFIDENTIALITY TO HIS PATIENT, 
WHEN THE PSYCHOTHERAPIST HAS CRE
ATED A *351 STATUTORY CONFIDENTIAL 
RELATIONSHIP. 
For the reasons stated below, we answer the reph
rased certified question in the negative and hold 
that the impact rule is inapplicable to the facts of 
the case before us. 

FACTS 

In a fourth amended complaint, the Graceys 
averred that Eaker is a licensed psychotherapist 
who, for profit, provided treatment to them in indi
vidual counseling sessions, ostensibly seeking to 
intervene in the most personal of matters directed to 
marital difficulties. They also alleged that Eaker, 
during individual therapy sessions, 

would inquire about, and each of the [petitioners] 
would disclose to him, very sensitive and person
al information that neither had disclosed to the 
other spouse at any time during their relationship. 
[Petitioners] would disclose this information be
cause they were led to believe, by [Eaker], that 
such information was necessary for treatment 
purposes. 

The petitioners further alleged that a direct vi
olation of Florida law occurred in that despite being 
under a statutorily imposed duty to keep the dis

FN2closed information confidential, Eaker never
theless unlawfully divulged to each of the petition
ers “individual, confidential information which the 
other spouse had told him in their private sessions.” 
Subsequent to these disclosures, the Graceys set 
forth that they realized that Eaker had devised “a 
plan of action ... designed to get [them] to divorce 
each other.” The Graceys claimed that such actions 
by Eaker constituted “breaches ... of his fiduciary 
duty of confidentiality [that was] owed 
[individually] to [them].” 

FN2. Section 491.0147, Florida Statutes 
(1997), discussed infra, requires psycho
therapists to keep confidential the sub
stance of patient communications. 

With regard to the damages resulting from Eak
er's actions, the Graceys alleged that 

they have sustained severe mental anguish upon 
learning of [the] actions of the other spouse, of 
which they individually were not aware, and that 
[Eaker's] disclosure [of these actions] has caused 
irreparable damage to any trust that they would 
have had for each other.... [Moreover, they al
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leged that Eaker's] actions have caused great 
mental anguish for the[m] individually in their 
personal relationships with others due to their in
ability to trust the others in those personal rela
tionships. 

Additionally, the Graceys asserted that they 
have incurred substantial costs and expenses in un
dergoing further treatment in an attempt to correct 
the mental damage inflicted upon them by Eaker's 
actions. 

In upholding the trial court's dismissal of the 
petitioners' action, the district court expressed that 
it was “constrained to agree” with Eaker's assertion 
that a dismissal was proper, “because Florida law 
does not recognize a cause of action for negligent 
infliction of emotional distress without an accom
panying physical injury.” Gracey, 747 So.2d at 477. 

ANALYSIS 
[1][2][3] We conclude that while the determin

ations by both the trial court and the district court 
relied upon general principles of Florida tort law 
and general application of the “impact rule,” such 
does not accommodate the intent and purpose of 
section 491.0147 of the Florida Statutes and renders 
its protection meaningless. Accepting all well-pled 
allegations as true, which we are required to do be
cause this case is before us on the dismissal of the 

FN3*352 action at the pleading stage, we determine 
that the plaintiffs have presented a cognizable claim 
for recovery of emotional damages under the theory 
that there has been a breach of fiduciary duty 
arising from the very special psychotherapist-pa
tient confidential relationship recognized and cre
ated under section 491.0147 of the Florida Statutes. 

FN3. See Londono v. Turkey Creek, Inc., 
609 So.2d 14, 19 n. 4 (Fla.1992). 

Decades ago, we commented on the nature of 
the fiduciary relationship: 

If a relation of trust and confidence exists 
between the parties (that is to say, where confid

ence is reposed by one party and a trust accepted 
by the other, or where confidence has been ac
quired and abused), that is sufficient as a predic
ate for relief. The origin of the confidence is im
material. 

Quinn v. Phipps, 93 Fla. 805, 113 So. 419, 421 
(1927). We have also accepted the concept that 
“[t]he purpose of a duty in tort is to protect soci
ety's interest in being free from harm.” Casa Clara 
Condominium Ass'n, Inc. v. Charley Toppino & 
Sons, Inc., 620 So.2d 1244, 1246 (Fla.1993). Here, 
the Graceys allege that Eaker advertised himself as 
a licensed psychologist with special competence as 
a marital therapist. The relationship between Eaker 
and the Graceys was not merely of a casual nature, 
which states typically do not regulate. For profit, 
Eaker intentionally interjected himself between the 
Graceys in the role of confidant and counselor, and 
under a veneer of trust and confidence encouraged 
each to reveal without hesitation the most private of 
thoughts, emotions, fears, and hopes. Without justi
fication or authorization, Eaker is alleged to have 
repaid this repositing of confidence in him by pla
cing the dagger of damage in the very soul of the 
Graceys' marriage, thereby exacerbating the prob
lem for which the Graceys sought his assistance. 

The Florida Legislature has recognized and 
found that one's emotional stability and survival 
must be protected to the same extent as physical 
safety and personal security. Our representatives 
have declared for the people of Florida that 
“emotional survival is equal in importance to phys
ical survival.” § 491.002, Fla. Stat. (2001). To pre
serve the health, safety, and welfare of Florida's cit
izens, our Legislature found itself compelled to take 
action to protect the confidentiality of the commu
nications involved in the most private and personal 
relationships interwoven with mental health practi
tioners. In undeniable terms the public policy of 
this state guards emotional survival, which the Le
gislature has declared “affects physical and psycho
physical survival.” It is with this background and 
structure that the Legislature intended to protect the 
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delicate and fragile disclosures within the profes
sional relationship when it established section 
491.0147 of the Florida Statutes, which states in 
pertinent part: “Any communication between any 
person licensed or certified under this chapter and 
her or his patient or client shall be confidential.” If 
this legislative provision is to have any life or 
meaning and afford reliable protection to Florida's 
citizens, our people must have access to the courts 
without an artificial impact rule limitation, to afford 
redress if and when the fiduciary duty flowing from 
the confidential relationship and statutory protec
tion is defiled by the disclosure of the most person
al of information. 

In addition to our stated public policy and stat
utory structure of protection for certain confidential 
relationships, we have recently recognized the fidu
ciary duty generally arising in counseling relation
ships in Doe v. Evans, 814 So.2d 370, 373-75 
(Fla.2002). There, one having marital difficulties 
*353 alleged that a priest intervened in the situation 
and during counseling activities breached a duty of 
trust and confidence by becoming sexually involved 
with her. See id. at 372-73. Recognizing the prin
ciples suggested in the Restatement (Second) of 
Torts, we noted that a fiduciary relationship does 
exist between persons when one is under a duty to 
act for or give advice for the benefit of another 
upon matters within the scope of the relationship. 
See id. at 374. Further, one in such a fiduciary rela
tionship is subject to legal responsibility for harm 
flowing from a breach of fiduciary duty imposed by 
the relationship. See id. 

With this backdrop of both common law and 
statutory protection the source of Eaker's duty to 
the petitioners is easily identified. The statutory 
scheme clearly mandated that the communications 
between the petitioners and Eaker “shall be confid
ential.” § 491.0147, Fla. Stat. (1997). This created a 
clear statutory duty that, if violated, generated a vi
able cause of action in tort. See, e.g., Lewis v. City 
of Miami, 127 Fla. 426, 173 So. 150, 152 (1937); 
Alford v. Meyer, 201 So.2d 489 (Fla. 1st DCA 

1967). 

[4][5] The elements of a claim for breach of fi
duciary duty are: the existence of a fiduciary duty, 
and the breach of that duty such that it is the prox

FN4imate cause of the plaintiff's damages. Florida 
courts have previously recognized a cause of action 
for breach of fiduciary duty in different contexts 
when a fiduciary has allegedly disclosed confiden
tial information to a third party. See Barnett Bank 
of Marion County, N.A. v. Shirey, 655 So.2d 1156 
(Fla. 5th DCA 1995) (plaintiff entitled to damages 
for breach of fiduciary duty because bank employee 
disclosed sensitive financial information to a third 

FN5party). Moreover, courts in other jurisdictions, 
along with legal commentators, have concluded that 
a fiduciary relationship exists between a mental 
health therapist and his patient. See, e.g., Hoopes v. 
Hammargren, 102 Nev. 425, 725 P.2d 238, 242 
(1986) (psychiatrists and all physicians have fidu
ciary relationship with patients); Eckhardt v. 
Charter Hosp. of Albuquerque, 124 N.M. 549, 953 
P.2d 722, 727-28 (Ct.App.1997) (non-physician 
mental health counselors have fiduciary relation
ship with their patients); MacDonald v. Clinger, 84 
A.D.2d 482, 446 N.Y.S.2d 801 (1982) (noting that 
fiduciary responsibilities were “implicit in and es
sential to” the relationship between patient and his 
psychiatrist); *354Watts v. Cumberland County 
Hosp. System, Inc., 75 N.C.App. 1, 330 S.E.2d 242, 
249-50 (1985) (fiduciary relationship exists 
between psychiatrist and patient), rev'd in part on 
other grounds, 317 N.C. 321, 345 S.E.2d 201 
(1986); see also Benjamin M. Schutz, Legal Liabil
ity in Psychotherapy 12 (1982); Charles Eger, Psy
chotherapists' Liability for Extrajudicial Breaches 
of Confidentiality, 18 Ariz. L.Rev. 1061, 1065 
(1976); Restatement (Second) of Torts, § 874 cmt. 
a. (“A fiduciary relation exists between two persons 
when one of them is under a duty to act for or to 
give advice for the benefit of another upon matters 
within the sco pe of that relation.”) (citation omit

FN6ted). 

FN4. See, e.g., Stevens v. Cricket Club 
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Condominium, Inc., 784 So.2d 517 (Fla. 3d 
DCA 2001) (examining damages as ele
ment in claim); Jacobs v. Vaillancourt, 634 
So.2d 667, 670 (Fla. 2d DCA 1994) 
(examining duty and breach of duty as ele
ments in claim); Bernstein v. True, 636 
So.2d 1364, 1367 (Fla. 4th DCA 1994) 
(examining causation as element in claim); 
see also Mosier v. Southern California 
Physicians Ins. Exchange, 63 Cal.App.4th 
1022, 74 Cal.Rptr.2d 550, 565 (1998) 
(“The elements of a cause of action for 
breach of fiduciary duty are: (1) the exist
ence of a fiduciary duty; (2) the breach of 
that duty; and (3) damage proximately 
caused by that breach.”). 

FN5. In O'Keefe v. Orea, 731 So.2d 680, 
686 (Fla. 1st DCA 1998), the district court 
noted the existence of a fiduciary relation
ship not only between a psychiatrist and 
his patient who was an emotionally 
troubled minor prone to violence, but also 
between the psychiatrist and the parents of 
the emotionally troubled minor. The par
ents had consulted with the psychiatrist on 
how best to control the behavior of their 
son. O'Keefe appears to be the case in 
which a Florida appellate court has most 
directly commented on the issue of wheth
er a fiduciary relationship exists between a 
mental health therapist and his patient. The 
cause of action in O'Keefe, however, was 
not described as an action for breach of fi
duciary duty. 

FN6. This Court, along with courts in other 
jurisdictions, has determined that a fidu
ciary relationship exists between physician 
and patient, whether the physician is a psy
chotherapist or not. See Nardone v. Reyn
olds, 333 So.2d 25, 39 (Fla.1976) 
(recognizing general nature of fiduciary re
lationship between physician and patient), 
receded from on other grounds, Hearndon 

v. Graham, 767 So.2d 1179 (Fla.2000); see 
also Morris v. Consolidation Coal Co., 
191 W.Va. 426, 446 S.E.2d 648, 651 
(1994); Alexander v. Knight, 197 Pa.Super. 
79, 177 A.2d 142, 146 (1962) (fiduciary 
relationship between physician and pa
tient). But see Quarles v. Sutherland, 215 
Tenn. 651, 389 S.W.2d 249 (1965) (stating 
there is no enforceable duty of confidenti
ality in physician-patient context, in ab
sence of statute contrary to common law 
rule); Boyd v. Wynn, 286 Ky. 173, 150 
S.W.2d 648 (1941) (same, dicta). 

In Alexander v. Knight, the court stated 
its belief that “members of a profession, 
especially the medical profession, stand 
in a confidential or fiduciary capacity as 
to their patients.” Alexander, 177 A.2d at 
146. We believe this statement is equally 
applicable to non-physician psychother
apists, who are as much engaged in the 
healing arts as are physicians. 

[6][7] Clearly evident in the decisions of courts 
that have determined that a fiduciary relationship 
existsinthepsychotherapist-patientandphysician-pa
tient contexts is the notion that a fiduciary has a 
duty not to disclose the confidences reposed in him 
by his patients. See Hoopes v. Hammargren, 725 
P.2d at 242 (psychiatrists and all physicians have 
duty to keep confidences of patients); Eckhardt v. 
Charter Hosp. of Albuquerque, 953 P.2d at 727-29 
(non-physician mental health therapists owed duty 
of confidentiality to patient); MacDonald v. 
Clinger, 446 N.Y.S.2d at 805 (“The relationship of 
the parties ... was one of trust and confidence out of 
which sprang a duty not to disclose [confidential in
formation].”); Watts v. Cumberland County Hosp. 
System, Inc., 330 S.E.2d at 249-50 (psychiatrist had 

FN7duty not to disclose confidential information). 
These cases are also persuasive authority and sup
port our conclusion that a psychotherapist who has 

FN8created a fiduciary relationship with his client 
owes that client a duty of confidentiality, and that a 
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FN9breach of such duty is actionable in tort. 

FN7. The existence, vel non, of a duty is a 
question of law and is appropriate for an 
appellate court to review. See, e.g., Mc
Cain v. Florida Power Corp., 593 So.2d 
500, 502 (Fla.1992). 

FN8. The Graceys allege that Eaker is li
censed under chapter 491, Florida Statutes 
(1997). 

FN9. We make no determination, in re
viewing the trial court's dismissal of the 
Graceys' action, that a fiduciary relation
ship was formed between Eaker and the 
Graceys (and if formed, that it was 
breached). Such determinations are for the 
finder of fact to make at trial. See Palafru
gell Holdings, Inc. v. Cassel, 825 So.2d 
937, 939 (Fla. 3d DCA 2001); Uvanile v. 
Denoff, 495 So.2d 1177, 1178-79 (Fla. 4th 
DCA 1986); Atlantic Nat'l Bank v. Vest, 
480 So.2d 1328, 1333 (Fla. 2d DCA 1985). 

We have previously stated that “ ‘[d]uty’ is not 
sacrosanct in itself, but only an expression of the 
sum total of those considerations of policy which 
lead the law to say that the particular plaintiff is en
titled to protection [or not].” Rupp v. Bryant, 417 
So.2d 658, 667 (Fla.1982) (quoting William L. 
Prosser, Handbook of the Law of Torts *355 § 53 at 
325-26 (4th ed.1971)). Here, the statute unambigu
ously indicates the intent of the Legislature to pro
tect from unauthorized disclosure the confidences 
reposed by a patient in his or her psychotherapist. A 
breach of this duty not to disclose is therefore ac
tionable under the common law cause of action for 
breach of fiduciary duty. See generally Berger v. 
Sonneland, 101 Wash.App. 141, 1 P.3d 1187, 
1192-93 (2000) (allowing action in tort for breach 
of physicians' duty of confidentiality delineated in 
state statute), rev'd on other grounds, 144 Wash.2d 
91, 26 P.3d 257 (2001); Eckhardt v. Charter Hosp. 
of Albuquerque, 953 P.2d at 728-29 (allowing ac
tion in tort for breach of psychological counselor's 

duty of confidentiality, the sources of such duty be
ing both fiduciary relationship and state statutes).
FN10 

FN10. The respondent argues that because 
section 491.0147 does not explicitly au
thorize a cause of action, the petitioners 
may not bring a cause of action for breach 
of the duty that the statute imposes. This 
assertion fails to take into account cases 
such as Lewis v. City of Miami and Alford 
v. Meyer, in which the plaintiffs sued un
der the common law for breach of a duty 
that was imposed by statute. 

[8][9] We emphasize that while we determine 
that a duty of confidentiality exists, it is not abso
lute. For instance, section 491.0147(1)-(3) of the 
Florida Statutes delineates three instances in which 
communications between patient and psychotherap
ist are not cloaked with confidentiality (none of 
which applies in the instant case). See also Mac
Donald v. Clinger, 446 N.Y.S.2d at 805 
(“Disclosure of confidential information by a psy
chiatrist to a spouse [is] justified whenever there is 
a danger to the patient, the spouse or another per
son; otherwise information should not be disclosed 
without authorization.”). It is unnecessary for us at 
this time to define the exact contours of the excep
tions to the duty of confidentiality. The Graceys 
satisfied the “breach” and “causation” elements of 
their claim by alleging that Eaker disclosed the con
fidences of one spouse to the other, and that these 
disclosures were the proximate cause of their emo
tional distress. The remaining element of their 
cause of action, for which the district court certified 
the question of great public importance, concerns 
the damage element. Specifically, the issue is 
whether the “impact rule” is applicable when a psy
chotherapist is alleged to have inflicted emotional 
distress on the patient as a result of breaching his 

FN11fiduciary duty of confidentiality. 

FN11. The questions of whether Eaker 
breached his duty of confidentiality to the 
Graceys, and whether that breach was the 
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proximate cause of the emotional distress 
the Graceys allege they suffered, are for 
the jury to determine. Also for the jury to 
determine is the amount of damages to 
which the Graceys may be entitled. 

[10] The “impact rule” requires that a plaintiff 
seeking to recover emotional distress damages in a 
negligence action prove that “the emotional distress 
... flow[s] from physical injuries the plaintiff sus
tained in an impact [upon his person].” R.J. v. Hu
mana of Florida, Inc., 652 So.2d 360, 362 
(Fla.1995). Florida's version of the impact rule has 
more aptly been described as having a “hybrid” 
nature, requiring either impact upon one's person 
or, in certain situations, at a minimum the manifest
ation of emotional distress in the form of a discern
ible physical injury or illness. See Kush v. Lloyd, 
616 So.2d 415, 422 (Fla.1992). We have stated that 
“the underlying basis for the [impact] rule is that al
lowing recovery for injuries resulting from purely 
emotional distress would open the floodgates for 
fictitious or speculative claims.” R.J., 652 So.2d at 
362. 

*356 [11] We have, however, in a limited num
ber of instances either recognized an exception to 

FN12the impact rule or found it to be inapplicable. 
In Kush v. Lloyd, we noted that the impact rule gen
erally “is inapplicable to recognized torts in which 
damages often are predominately emotional.” Kush, 
616 So.2d at 422. Also in Kush, we held that the 
emotional distress damages of parents who had en
dured the wrongful birth of their deformed child, 
after having been assured by medical personnel that 
they were not at risk of conceiving a deformed 
child, were not subject to proof under the impact 
rule. See id. at 423. We recognized that if the im
pact rule was inapplicable to emotional distress 
damages for torts such as defamation or invasion of 
privacy, in which the emotional distress of the vic
tim was likely less severe, it should also be inap
plicable to the more severe emotional distress of 
parents who had been assured that they were not at 
risk of bringing a deformed child into the world. 

FN13See id. at 422-23. 

FN12. See Time Ins. Co. v. Burger, 712 
So.2d 389 (Fla.1998) (within narrowly 
defined statutory parameters, emotional 
distress damages not subject to proof under 
impact rule); Tanner v. Hartog, 696 So.2d 
705 (Fla.1997) (impact rule inapplicable to 
claim for negligent stillbirth); Kush v. 
Lloyd, 616 So.2d 415 (Fla.1992) (impact 
rule inapplicable to parents' claim for 
wrongful birth of their severely deformed 
child); Champion v. Gray, 478 So.2d 17, 
20 (Fla.1985) (claimant “who, because of 
his relationship to [an] injured party and 
his involvement in the event causing that 
injury, is foreseeably injured,” is not re
quired to prove impact upon his person but 
is required to show proof of emotional dis
tress in form of discernible physical illness 
or injury). 

FN13. We also note that the impact rule is 
not applied to claims for loss of consorti
um. See, e.g., Frye v. Suttles, 568 So.2d 
983 (Fla. 1st DCA 1990); Albritton v. State 
Farm Mutual Automobile Ins. Co., 382 
So.2d 1267 (Fla. 2d DCA 1980). 

[12] The emotional distress that the Graceys al
lege they have suffered is at least equal to that typ
ically suffered by the victim of a defamation or an 
invasion of privacy. Indeed, we can envision few 
occurrences more likely to result in emotional dis
tress than having one's psychotherapist reveal 
without authorization or justification the most con
fidential details of one's life. Our reasoning in Kush 
thus provides ample support for the notion that the 
impact rule should be inapplicable to the instant 

FN14 case. 

FN14. The Graceys rely on Kush as 
primary support for a major revamping of 
the impact rule, which we decline to under
take. Eaker, on the other hand, argues that 
Kush is inapplicable to the case before us 

Page 24
Appendix E – 76

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1995057005&ReferencePosition=362
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1995057005&ReferencePosition=362
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1995057005&ReferencePosition=362
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1995057005&ReferencePosition=362
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1992207348&ReferencePosition=422
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1992207348&ReferencePosition=422
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1992207348&ReferencePosition=422
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1995057005&ReferencePosition=362
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1995057005&ReferencePosition=362
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1995057005&ReferencePosition=362
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1992207348&ReferencePosition=422
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1992207348&ReferencePosition=422
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1992207348&ReferencePosition=422
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1998125751
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1998125751
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1998125751
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1997105373
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1997105373
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1997105373
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1992207348
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1992207348
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1992207348
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1985113131&ReferencePosition=20
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1985113131&ReferencePosition=20
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1985113131&ReferencePosition=20
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1990150154
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1990150154
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1990150154
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1980111322
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1980111322
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1980111322
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1980111322


June 4-5, 2015 SJI Business & Contracts Meeting

Page 10 
837 So.2d 348, 27 Fla. L. Weekly S1052 
(Cite as: 837 So.2d 348) 

because in Kush we said that “the impact 
doctrine should not be applied where emo
tional damages are an additional ‘parasitic’ 
consequence of conduct that itself is a 
freestanding tort apart from any emotional 
injury.” Kush, 616 So.2d at 422. Eaker as
serts that this statement means that the im
pact rule is inapplicable only when an in
dependent tort, such as wrongful birth, is 
committed and emotional distress damages 
are parasitically attached to that tort. He 
argues that no independent tort was com
mitted in the instant case because the 
Graceys' entire cause of action is bottomed 
on an allegation of the negligent infliction 
of emotional distress. 

Eaker misapprehends the import of our 
statement in Kush, which we made as an 
alternative basis for holding the impact 
rule inapplicable to wrongful birth 
claims; it clearly was not intended to im
pose a sine qua non for the recovery of 
emotional distress damages. Moreover, 
in Kush we also made clear our feeling 
that “[t]he essence of the impact rule re-
main[ed] intact because ... the tort [of 
wrongful birth] was committed directly 
against the mother and the father.” Id. at 
423 n. 5. The same logic holds true in 
the case before us, because the tort of 
breach of fiduciary duty is alleged to 
have been committed directly against the 
Graceys. 

We also find unavailing Eaker's reliance, 
as persuasive authority, on Doe v. Univi
sion Television Group, Inc., 717 So.2d 
63 (Fla. 3d DCA 1998). Eaker fails to 
consider that in Univision Television 
Group, the district court refused to dis
miss the plaintiff's claim for invasion of 
privacy. As we noted in Kush, emotional 
distress damages in invasion of privacy 
claims typically are not subject to the 

strictures of the impact rule. 

*357 Furthermore, in MacDonald v. Clinger, 
the New York appellate court considered a case 
very factually similar to the one before us. In Mac
Donald, it was alleged that during two extended 
courses of treatment with the defendant psychiat
rist, 

[the] plaintiff revealed intimate details about 
himself which [the] defendant later divulged to 
plaintiff's wife without justification and without 
consent. As a consequence of such disclosure, 
plaintiff alleges that his marriage deteriorated, 
that he lost his job, that he suffered financial dif
ficulty and that he was caused such severe emo
tional distress that he required further psychiatric 
treatment. 

446 N.Y.S.2d at 802. Similar to the instant 
case, the defendant in MacDonald filed a motion to 
dismiss, which was granted. 

The court in MacDonald characterized the rela
tionship between the plaintiff and his psychiatrist as 
“one of trust and confidence out of which sprang a 
duty not to disclose. Defendant's breach [of that 
duty] was ... a violation of a fiduciary responsibility 
to plaintiff implicit in and essential to [their] rela
tion[ship].” Id. at 805. Most important for our pur
poses is that the court in MacDonald did not subject 
the plaintiff to any special pleading requirements, 
such as proof under the strictures of the impact rule, 
regarding his emotional distress damages. Instead, 
the court concluded that “such [a] wrongful disclos
ure is a breach of the fiduciary duty of confidential
ity and gives rise to a cause of action sounding in 
tort.” Id. at 802. We see this line of reasoning in 
MacDonald as highly persuasive and hereby adopt 
it. 

Taking into consideration our decision in Kush, 
the decision in MacDonald v. Clinger, the case law 
on the nature of the fiduciary relationship in the 
psychotherapist-patient and physician-patient con
texts and the attendant duty of confidentiality im
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posed on the practitioner, along with the intent of 
the Legislature in passing section 491.0147 of the 
Florida Statutes, there is ample authority to determ
ine that the impact rule should be inapplicable in 
the case before us. Therefore, we hold that the im
pact rule is inapplicable in cases in which a psycho
therapist has created a fiduciary relationship and 
has breached a statutory duty of confidentiality to 
his or her patient. We therefore answer the reph
rased certified question in the negative. We make 
no comment or determination regarding the merits 
of the instant case. 

The concerns voiced that our decision today 
will “open the floodgates” of litigation are without 
merit. We note that the civil trial system in our 
country has withstood the test of time for more than 
200 years. It is a system in which the finder of fact 
ultimately determines which allegations of injury 
are meritorious and which are not. We are confident 
this system will continue to function well when it 
considers claims of the type now before us. Our Le
gislature has established the public policy of this 
state, has stated that emotional status is of equal 
importance as physical status, and has specifically 
declared the type of information allegedly disclosed 
as confidential and privileged. The only reasonable 
and logical injuries generally flowing from a viola
tion of the statutory protection are emotional in 
nature. Imposition of the impact rule in this context 
would render the legislative intent and its statutory 
implementation meaningless and without substance. 
The artificial impediment of an impact rule should 
not *358 be imposed to override clear legislative 
intent. 

On the other hand, our holding should not be 
construed as bringing into question the continued 
viability of the impact rule in other situations. Six 
years ago, this Court stated its belief in the overall 
efficacy of the impact rule: 

We reaffirm ... our conclusion that the impact 
rule continues to serve its purpose of assuring the 
validity of claims for emotional or psychic dam
ages, and find that the impact rule should remain 

part of the law of this state. 

R.J. v. Humana of Florida, Inc., 652 So.2d at 
363. Today we simply hold that the impact rule is 
inapplicable under the particular facts of the case 
before us. 

Accordingly, we quash the decision of the dis
trict court to the extent that it affirmed the dismissal 
of the petitioners' claim for emotional distress dam
ages on the basis of the applicability of the impact 
rule. We remand the cause to the district court with 
directions that the petitioners be allowed to pursue 
their claims without having to conform proof of 
their emotional distress damages to the strictures of 
the impact rule. 

It is so ordered. 

ANSTEAD, C.J., and SHAW and QUINCE, JJ.,


concur.


PARIENTE, J., concurs with an opinion.


HARDING, Senior Justice, dissents with an opin

ion, in which WELLS, J., concurs.


PARIENTE, J., concurring.



I agree with the majority's decision. However, I 
write to express my view that Florida should join 
the growing number of states that have abolished 
the arbitrary restriction on tort claims imposed by 

FN15the judicially created impact rule. 

FN15. “Although a majority of jurisdic
tions continue to adhere to the traditional 
rule requiring some form of physical injury 
... there is an emerging judicial trend to
wards the abolition of the physical injury 
requirement as a guarantee of the genuine
ness of claims for mental distress. These 
jurisdictions have abandoned the artificial 
restrictions and barriers to recovery ... in 
favor of a greater reliance on general tort 
law principles and the sophistication of 
jurors and the medical profession.” Scott 
D. Marrs, Mind Over Body: Trends Re
garding the Physical Injury Requirement 
in Negligent Infliction of Emotional Dis
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tress and “Fear of Disease” Cases, 28 
Tort & Ins. L.J. 1, 39 (1992). See, e.g., 
Taylor v. Baptist Medical Ctr. Inc., 400 
So.2d 369, 374 (Ala.1981); Molien v. Kais
er Found. Hosps., 27 Cal.3d 916, 167 
Cal.Rptr. 831, 616 P.2d 813, 817-21 
(1980); Montinieri v. Southern New Eng. 
Tel. Co., 175 Conn. 337, 398 A.2d 1180, 
1184 (1978); Rodrigues v. State, 52 Haw. 
156, 472 P.2d 509, 519-20 (1970); Corgan 
v. Muehling, 143 Ill.2d 296, 158 Ill.Dec. 
489, 574 N.E.2d 602, 606-09 (1991); Os
wald v. LeGrand, 453 N.W.2d 634, 639 
(Iowa 1990); Clomon v. Monroe City Sch. 
Bd., 572 So.2d 571, 574-78 (La.1990), 
cited in Nesom v. Tri Hawk Int'l, 985 F.2d 
208, 210 (5th Cir.1993); Bass v. Nooney 
Co., 646 S.W.2d 765, 772 (Mo.1983); 
Johnson v. Supersave Mkts., Inc., 211 
Mont. 465, 686 P.2d 209, 212-13 (1984); 
Sell v. Mary Lanning Mem'l Hosp. Ass'n, 
243 Neb. 266, 498 N.W.2d 522, 524-25 
(1993); Johnson v. Ruark Obstetrics & 
Gynecology Assocs., P.A., 327 N.C. 283, 
395 S.E.2d 85, 97-98 (1990); Paugh v. 
Hanks, 6 Ohio St.3d 72, 451 N.E.2d 759, 
765 (1983); St. Elizabeth Hosp. v. Gar
rard, 730 S.W.2d 649, 652 (Tex.1987), 
overruled in part by Boyles v. Kerr, 855 
S.W.2d 593 (Tex.1993); Bramer v. Dotson, 
190 W.Va. 200, 437 S.E.2d 773, 774-75 
(1993). 

The impact rule, as applied in Florida, holds 
that, in the absence of a discernible physical injury 
or illness flowing from emotional distress or an ac
tual impact, a person cannot recover compensatory 
damages for mental distress or psychiatric injury. 
See generally *359Hagan v. Coca-Cola Bottling 
Co., 804 So.2d 1234, 1236-38 (Fla.2001) . The ra
tionale for the impact rule as a limitation on certain 
claims is that it serves as a means of “assuring the 
validity of claims for emotional or psychic dam
ages.” R.J. v. Humana of Florida, Inc., 652 So.2d 
360, 363 (Fla.1995). However, this Court's wari

ness of psychic damages has not prevented it from 
carving out exceptions to the impact rule in a vari
ety of circumstances-as the present case demon
strates. See, e.g., Kush v. Lloyd, 616 So.2d 415, 
422-23 (Fla.1992); Champion v. Gray, 478 So.2d 
17, 19-20 (Fla.1985), receded from on other 
grounds in Zell v. Meek, 665 So.2d 1048, 1053 
(Fla.1995). 

In my view, the impact rule reflects an out
moded skepticism for damages resulting from men
tal injuries. As best summarized by the Illinois Su
preme Court: 

The requirement [of physical manifestation of 
emotional distress] is overinclusive because it 
permits recovery for mental anguish when the 
suffering accompanies or results in any physical 
impairment, regardless of how trivial the injury. 
More importantly, the requirement is underin
clusive because it arbitrarily denies court access 
to persons with valid claims they could prove if 
permitted to do so. 

Additionally, the requirement is defective be
cause it “encourages extravagant pleading and 
distorted testimony.” To continue requiring proof 
of physical injury when mental suffering may be 
equally recognizable standing alone would force 
“victim[s] to exaggerate symptoms of sick head
aches, nausea, insomnia, etc., to make out a tech
nical basis of bodily injury upon which to predic
ate a parasitic recovery for the more grievous dis
turbance, the mental and emotional distress she 
endured.” 

Corgan v. Muehling, 143 Ill.2d 296, 158 
Ill.Dec. 489, 574 N.E.2d 602, 608 (1991) (quoting 
St. Elizabeth Hosp. v. Garrard, 730 S.W.2d 649, 
652 (Tex.1987)) (citations omitted). 

I believe that the traditional foreseeability ana
lysis applicable to negligence claims is the more 
appropriate framework for a limitation on tort re
covery in this State. See McCain v. Florida Power 
Corp., 593 So.2d 500, 502 (Fla.1992) (“The duty 
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element of negligence focuses on whether the de
fendant's conduct foreseeably created a broader 
‘zone of risk’ that poses a general threat of harm to 
others.”). The respondent psychotherapist in this 
case owed a duty of confidentiality to the petition
ers. The petitioners allege that they were direct vic
tims of the respondent's breach of that duty because 
the respondent revealed the most confidential com
munications gained during the psychotherapist-cli
ent relationship. There should be no arbitrary limit
ation on the petitioners' ability to claim damages as 
a result of the substantial breach of a fiduciary duty 
such as the one that allegedly occurred in this case. 
It seems reasonable to entrust Florida juries, which 
are routinely asked to determine pain and suffering 
when an emotional injury is accompanied by a 
physical injury, to determine fault and damages sur
rounding claims of purely mental injuries. See Cor
gan, 158 Ill.Dec. 489, 574 N.E.2d at 609 (noting its 
faith in jurors or other judicial factfinders to discern 
whether a claimant has suffered emotional distress 
that should be compensated). Thus, I certainly con
cur with the majority that the impact rule should 
not bar the petitioners' recovery in this case. 

HARDING, Senior Justice, dissenting. 
While I am sympathetic to the wrong petition

ers allege, I see no reason to depart from the long
standing public policy and jurisprudence of this 
State requiring a plaintiff seeking emotional dis
tress damages to show that the alleged emotional 
*360 distress is evident in some form of physical 
injury, i.e., “impact.” With this decision, the major
ity, in effect, puts the whole camel under the tent, 
as it is more than likely that this Court will be 
presented with equally compelling scenarios of al
leged emotional trauma which will be difficult to 
distinguish from this case, and thus the public 
policy requiring the rule will no longer be policy at 
all. Indeed, there will be no requirement of impact, 
and this case is sure to become precedent allowing 
almost all parties who claim damages for emotional 
distress to survive dismissal of their actions despite 
speculative, or even fictitious, claims of emotional 
injury which the rule was designed to prevent. 

Moreover, I find that no rational basis has been 
presented here to abandon this long-established 
policy. Rather, by judicial fiat, the majority carves 
out a major exception based solely on the emotional 
injury alleged here, which effectively eviscerates 
the rule requiring any impact in the claim for emo
tional distress damages. At the outset of its analys
is, the majority asserts that the lower courts' de
terminations “do[ ] not accommodate the intent and 
purpose of section 491.0147 of the Florida Statutes 
.” Majority op. at 351 (emphasis added). Yet noth
ing in the express language of section 491.0147 or 
its legislative history comes close to expressing an 
“intent or purpose” to do away with Florida's long
standing “impact rule.” Contrary to the majority's 
assertion of the existence of “clear legislative in
tent,” majority op. at 358, the legislative history of 
section 491.0147 is non-illuminating as to any other 
intended purpose of the statute beyond the regulat

FN16ory context. Even if I were to “read in” a civil 
cause of action for its violation (as does the major
ity), I see nothing in the wording of the statute or 
its legislative history eliminating the requirement 
for an impact when alleging emotional distress un
der this statute. 

FN16. Chapter 491 of the Florida Statutes 
addresses the licensing and regulatory cri
teria to which psychotherapists must ad
here. 

Furthermore, based on our decision in Time In
surance Co. v. Burger, 712 So.2d 389 (Fla.1998), it 
also appears that the Legislature knows how to 
write a statute which allows for emotional distress 
damages to be claimed under it, without being sub
ject to the impact rule, if it chooses to do so. Spe
cifically, in Time Insurance, this Court considered 
whether the fact that section 624.155, Florida Stat
utes (1991), authorized damages for first-party suits 
against certain insurance carriers for bad-faith fail
ure to pay claims, did so in such a manner that 
proof of emotional distress damages would not be 
required under the strictures of the impact rule. In 
holding that emotional distress damages claimed 
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pursuant to the statute were not subject to proof un
der the impact rule, this Court based its reasoning 
on the language of the statute itself, which stated 
that damages “shall include those ... which are reas
onably foreseeable result of a specified violation of 
this section.” 712 So.2d at 392. In this case, 
however, the Legislature has made no such author
ization under the statute at issue and, therefore, 
strictly as a matter of statutory interpretation and 
this Court's jurisprudence, damages for emotional 
distress incurred as a result of a violation of section 
491.0147 should not be recoverable in the absence 
of proof which satisfies the impact rule. 

In addition, despite the majority's characteriza
tion of the requirement to allege some sort of phys
ical manifestation of injury when making a claim 
for emotional distress damages as “an artificial 
‘impact rule’ limitation,” majority op. at 352, this 
*361 Court has for over a century repeatedly stated 
that the impact rule supplies a useful function of 
weeding out fraudulent claims for negligent inflic
tion of emotional distress. 

The impact rule has had a long legal history in 
this state, beginning with this Court's decision in 
International Ocean Telegraph Co. v. Saunders, 
32 Fla. 434, 14 So. 148 (1893). In essence, the 
impact rule requires that “before a plaintiff can 
recover damages for emotional distress caused by 
the negligence of another, the emotional distress 
suffered must flow from physical injuries the 
plaintiff sustained in an impact.” Reynolds v. 
State Farm Mut. Auto. Ins. Co., 611 So.2d 1294, 
1296 (Fla. 4th DCA 1992), review denied, 623 
So.2d 494 (Fla.1993). As explained by one com
mentator, the underlying basis for the rule is that 
allowing recovery for injuries resulting from 
purely emotional distress would open the 
floodgates for fictitious or speculative claims. 1 
Thomas M. Cooley, Cooley on Torts 97 (3d 
ed.1906). As this Court stated in Saunders, com
pensatory damages for emotional distress are 
“spiritually intangible,” are beyond the limits of 
judicial action, and should be dealt with through 

legislative action rather than judicial decisions. 
32 Fla. at 448, 14 So. at 152. Another comment
ator has stated that the requirement of a physical 
impact gives courts a guarantee that an injury to a 
plaintiff is genuine. W. Page Keeton et al., Pross
er and Keeton on the Law of Torts §§ 54, at 363 
(5th ed.1984). Further, without an impact require
ment, defendants would not be sure whom they 
had injured or where they may have injured a 
person, thus paralyzing their ability to defend 
themselves. Id. at 364. 

In recent years, we have continued to uphold 
the impact rule, finding that the underlying basis 
for the rule still exists and that no new reason has 
been shown to justify overruling prior decisions 
of this Court regarding this issue. For instance, in 
Gilliam v. Stewart, 291 So.2d 593 (Fla.1974), we 
found that an individual whose physical injuries 
were allegedly due to physical fright suffered 
when an automobile struck her house could not 
recover for those injuries because she had failed 
to show the requisite physical impact. Similarly, 
in Brown v. Cadillac Motor Car Division, 468 
So.2d 903 (Fla.1985), we found that the driver of 
a defective automobile that struck and killed the 
driver's mother had no cause of action for his 
mental distress because he sustained no physical 
injury. 

R.J. v. Humana of Florida, Inc., 652 So.2d 360, 
362-63 (Fla.1995) (emphasis added). 

Furthermore, the exceptions to the impact rule 
are few. The first truly recognized exception to the 
impact rule was recognized in Champion v. Gray, 
478 So.2d 17 (Fla.1985). In Champion, this Court 
recognized the claim of negligent infliction of emo
tional distress (not unlike the claim alleged here) in 
situations in which “damages flow from a signific
ant discernible physical injury when such injury is 
caused by psychic trauma resulting from negligent 
injury imposed on another who, because of his rela
tionship to the injured party and his involvement in 
the event causing that injury, is foreseeably in
jured.” Id. at 20. It is important to note, however, 
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that Champion provided only a partial exception to 
the impact rule, because while the claimant was not 
required to show impact or impingement upon her 
physical person, she was nevertheless still required 
to show a “significant discernible physical injury” 
as evidence of the alleged psychic trauma. Id. 

*362 Other exceptions to the impact rule come 
in the form of judicial decrees that the impact rule 
should not apply to the seeking of emotional dis
tress damages in connection with certain torts be
cause, unlike the circumstances of the instant case, 
the very commission of those torts is proof enough 
that significant emotional distress for the victims 
will ensue. See Kush v. Lloyd, 616 So.2d 415, 422 
(Fla.1992) (holding impact rule does not apply 
when emotional distress damages are sought in con
nection with the tort of wrongful birth, because 
those damages are inseparably connected to, and 
obviously inure to the victims of, that tort); see also 
Tanner v. Hartog, 696 So.2d 705, 708 (Fla.1997) 
(holding impact rule inapplicable to tort of negli
gent stillbirth because the emotional distress dam
ages flow obviously from the cause of action). 

Moreover, in both Kush and Tanner, this Court 
took great pains to say that it was finding the im
pact rule inapplicable only in very strictly confined 
circumstances. See Tanner, 696 So.2d at 709 
(noting the desirability of the impact rule for prov
ing the genuineness of emotional distress claims 
and holding the impact rule inapplicable only to 
“narrow classes of cases” like negligent stillbirth 
and wrongful birth); Kush, 616 So.2d at 423 n. 5 
(noting the inapplicability of impact rule to wrong
ful birth situations likely reaches the “outer limits” 
of recovery in the absence of showing of impact 
and consequent mental distress manifested by phys
ical injury). 

While it is also true that emotional distress 
damages connected with some predominately emo
tional torts, like defamation and invasion of pri
vacy, are not subject to proof under the impact rule, 
this Court in R.J. v. Humana of Florida, Inc., 652 
So.2d 360 (Fla.1995), also held that emotional dis

tress damages pursuant to a claim for negligent 
(false) diagnosis of HIV-positive status are subject 
to the impact rule. In R.J., a patient who was mis
diagnosed as being HIV-positive brought suit 
against the hospital, laboratory, and physician re
sponsible for misdiagnosis. This Court held that al
though the patient claimed to have suffered “bodily 
injury including hypertension, pain and suffering, 
mental anguish, [and] loss of capacity for the en
joyment of life,” he did not prove a physical mani
festation of resultant emotional distress to satisfy 
the requirements of the impact rule. Id. at 364. Al
though this Court was not unsympathetic to the 
possibility that emotional distress might accompany 
a misdiagnosis of HIV-positive status, it neverthe
less declined the plaintiff's request to abolish the 
impact rule entirely or carve out a further exception 
to it for victims of a misdiagnosis of HIV-positive 
status. The Court affirmatively stated that “the im
pact rule continues to serve its purpose of assuring 
the validity of claims for emotional or psychic dam
ages, and ... the impact rule should remain part of 
the law of this state.” Id. at 363. 

As I expressed at the outset of this opinion, I 
am sympathetic the situation surrounding petition
ers' claim. However, I also recognize that, unfortu
nately, the law does not provide a remedy for every 
wrong. Despite the majority's assessment of the fac
tual circumstances of this case (e.g., “placing the 
dagger of damage in the very soul of the Gracey's 
marriage,” majority op. at 352), the essence of the 
impact rule is in its demand for objective, quantifi
able proof of the genuineness of claimed emotional 
distress. Therefore, I would find reliance on a New 
York case a slim reed upon which to abandon Flor
ida's long-standing public policy of preventing 
speculative and fictitious claims for emotional dis
tress damages in negligence actions. 

*363 Instead, I would approve district court's 
finding that the trial court was correct in dismissing 
with prejudice petitioners' complaint because the 
complaint alleged a claim of negligence resulting in 
only emotional injuries, and petitioners failed to al
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lege an impact or impingement upon their person or 
any physical manifestation of their alleged emo
tional distress. Accordingly, I would answer the 
certified question in the affirmative. 

WELLS, J., concurs. 

Fla.,2002. 
Gracey v. Eaker 
837 So.2d 348, 27 Fla. L. Weekly S1052 

END OF DOCUMENT 
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Supreme Court of Florida.


Thomas McCAIN, Petitioner,



v. 
FLORIDA POWER CORPORATION, Respondent. 

No. 75637.


Jan. 23, 1992.



Rehearing Denied March 4, 1992.



Operator of electrical trencher who was injured 
when trencher blade struck underground electrical 
cable filed personal injury action against electrical 
utility. The District Court, Pasco County, awarded 
operator $175,000, including 30% reduction for 
comparative negligence. On appeal, the District 
Court of Appeal, 555 So.2d 1269, reversed and re
manded for entry of directed verdict for utility, con
cluding that injury was not foreseeable. On review, 
the Supreme Court, Kogan, J., held that: (1) electric 
utility had ability to foresee zone of risk created by 
maintenance of underground electrical cable and 
thus had to shoulder greater than usual duty of care 
in proportion to that zone of risk, and (2) evidence 
supported jury conclusion that injury to mechanical 
trencher operator was proximately caused by elec
trical utility's breach of duty to indicate where un
derground electrical cable lay based on evidence in
dicated that utility's agent may have been negligent 
when marking areas where operator could safely 
dig, with foreseeable consequence that electricity 
might escape from cable and injure operator, not
withstanding existence of safety equipment or fact 
that no similar accident had occurred in the past. 

Opinion quashed and jury verdict reinstated. 

Overton, J., filed specially concurring opinion. 

West Headnotes 

[1] Negligence 272 1692 

272 Negligence 

Page 1 

272XVIII Actions 
272XVIII(D) Questions for Jury and Direc

ted Verdicts 
272k1692 k. Duty as Question of Fact or 

Law Generally. Most Cited Cases 
(Formerly 272k136(14)) 
Existence of duty of care in a negligence action 

is a question of law. 

[2] Appeal and Error 30 866(3) 

30 Appeal and Error 
30XVI Review 

30XVI(A) Scope, Standards, and Extent, in 
General 

30k862 Extent of Review Dependent on 
Nature of Decision Appealed from 

30k866 On Appeal from Decision on 
Motion for Dismissal or Nonsuit or Direction of 
Verdict 

30k866(3) k. Appeal from Ruling 
on Motion to Direct Verdict. Most Cited Cases 

Once a motion for directed verdict is overruled 
and additional evidence is produced, any later re
view of the matter by the trial or appellate courts 
must take into account all facts adduced both before 
and after the initial motion. 

[3] Electricity 145 19(6.1) 

145 Electricity 
145k12 Injuries Incident to Production or Use 

145k19 Actions 
145k19(6) Questions for Jury 

145k19(6.1) k. In General. Most Cited 
Cases 

(Formerly 145k19(6)) 
Negligence by electrical utility was a question 

for jury where utility was clearly under duty to take 
reasonable actions to prevent persons from coming 
into contact with buried electrical cable and evid
ence indicated that utility's employee had marked 
areas where it would be safe to use mechanical 
trencher, and there was some evidence indicating 
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that trencher operator was in an area marked “safe” 
when he struck cable. 

[4] Negligence 272 213 

272 Negligence 
272II Necessity and Existence of Duty 

272k213 k. Foreseeability. Most Cited Cases 
(Formerly 272k2) 
Duty element of negligence focuses on whether 

the defendant's conduct foreseeably created a 
broader “zone of risk” that poses a general threat of 
harm to others. 

[5] Negligence 272 380 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k380 k. Substantial Factor. Most Cited 
Cases 

(Formerly 272k56(1.9)) 

Negligence 272 387 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k387 k. Foreseeability. Most Cited 
Cases 

(Formerly 272k59) 
Proximate causation element of negligence is 

concerned with whether and to what extent defend
ant's conduct foreseeably and substantially caused 
specific injury that actually occurred. 

[6] Negligence 272 213 

272 Negligence 
272II Necessity and Existence of Duty 

272k213 k. Foreseeability. Most Cited Cases 
(Formerly 272k10) 

Negligence 272 387 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k387 k. Foreseeability. Most Cited 
Cases 

(Formerly 272k59) 
Foreseeability aspect of duty is minimal 

threshold legal requirement for opening the court
house doors, whereas foreseeability aspect of prox
imate causation is part of the much more specific 
factual requirement that must be proved to win the 
case once the courthouse doors are open, in order to 
find defendant liable for negligence. 

[7] Negligence 272 213 

272 Negligence 
272II Necessity and Existence of Duty 

272k213 k. Foreseeability. Most Cited Cases 
(Formerly 272k10) 
Trial and appellate courts cannot find a lack of 

duty by a negligence defendant if a foreseeable 
zone of risk more likely than not was created by the 
defendant. 

[8] Negligence 272 387 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k387 k. Foreseeability. Most Cited 
Cases 

(Formerly 272k59) 
On the question of proximate causation, fore

seeability is concerned with the specific, narrow 
factual details of the case, not with the broader zone 
of risk the defendant created. 

[9] Negligence 272 1713 

272 Negligence 
272XVIII Actions 

272XVIII(D) Questions for Jury and Direc
ted Verdicts 
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272k1712 Proximate Cause 
272k1713 k. In General. Most Cited 

Cases 
(Formerly 272k136(25)) 
Unlike any “duty” context, the question of 

foreseeability as it relates to proximate causation 
must be left to the fact finder where reasonable per
sons could differ as to whether the facts established 
proximate causation, i.e., whether the specific in
jury was generally foreseeable. 

[10] Electricity 145 15(1) 

145 Electricity 
145k12 Injuries Incident to Production or Use 

145k15 Licensees and Trespassers 
145k15(1) k. In General. Most Cited 

Cases 
By its nature, power-generating equipment cre

ates a zone of risk that encompasses all persons 
who foreseeably may come in contact with that 
equipment. 

[11] Electricity 145 15(2) 

145 Electricity 
145k12 Injuries Incident to Production or Use 

145k15 Licensees and Trespassers 
145k15(2) k. Liability in Respect to Per

sons Working About Wires. Most Cited Cases 
Electrical utility's maintenance of underground 

electrical cable created a zone of risk for persons 
operating excavation equipment and thus utility had 
duty of care to protect from injury which was coex
tensive with greater than usual zone of risk associ
ated with electricity. 

[12] Electricity 145 14(1) 

145 Electricity 
145k12 Injuries Incident to Production or Use 

145k14 Care Required in General 
145k14(1) k. In General. Most Cited 

Cases 
Although power companies are not insurers, 

they nevertheless must shoulder a greater

than-usual duty of care in proportion to the greater
than-usual zone of risk associated with the business 
enterprise they have undertaken. 

[13] Electricity 145 19(5) 

145 Electricity 
145k12 Injuries Incident to Production or Use 

145k19 Actions 
145k19(5) k. Weight and Sufficiency of 

Evidence. Most Cited Cases 
Evidence supported jury conclusion that injury 

to mechanical trencher operator was proximately 
caused by electrical utility's breach of duty to indic
ate where underground electrical cable lay based on 
evidence indicated that utility's agent may have 
been negligent when marking areas where operator 
could safely dig, with foreseeable consequence that 
electricity might escape from cable and injure oper
ator, notwithstanding existence of safety equipment 
or fact that no similar accident had occurred in the 
past. 

*501 Robert A. Herce of Herce & Herce, and J. 
Thomas Wright, Tampa, for petitioner. 

Kenneth C. Deacon, Jr. and Marian B. Rush of Har
ris, Barrett, Mann & Dew, St. Petersburg, for re
spondent. 

KOGAN, Justice. 
We have for review Florida Power Corp. v. 

McCain, 555 So.2d 1269 (Fla. 2d DCA 1989), 
based on express and direct conflict with Kaisner v. 
Kolb, 543 So.2d 732 (Fla.1989), and Gulf Heating 
& Refrigeration Co. v. Iowa Mutual Insurance Co., 
193 So.2d 4 (Fla.1966). We have jurisdiction. Art. 
V, § 3(b)(3), Fla. Const. 

Thomas McCain was injured when the blade of 
a mechanical trencher he was operating struck an 
underground Florida Power Corporation electrical 
cable. An employee of Florida Power had come out 
earlier and marked those areas where it would be 
safe to use the trencher. Although the evidence at 
trial was conflicting, there was some evidence in
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dicating that McCain was in an area marked “safe” 
when he struck the cable. Later, a jury awarded Mc
Cain a verdict of $175,000, including a thirty-per
cent reduction for McCain's own comparative neg
ligence. 

[1] On appeal, the Second District reversed and 
remanded for entry of a directed verdict for Florida 
Power, concluding that the injury was not foresee
able. The *502 method of analysis used to reach 
this conclusion is somewhat unclear. The district 
court first cited a number of cases suggesting that 
foreseeability itself gives rise to the duty of care in 
a negligence action. McCain, 555 So.2d at 1270–71 
. Since duty is a question of law, an appellate court 
obviously could reverse based on its purely legal 
conclusion that no such duty existed. 

Then, the district court acknowledged the 
seemingly contradictory holding of some Florida 
courts “that the question of foreseeability is for the 
trier of fact.” Id. at 1271 (citing Crislip v. Holland, 
401 So.2d 1115 (Fla. 4th DCA), review denied, 411 
So.2d 380 (Fla.1981)) (emphasis added). Without 
expressly disagreeing with this precedent, the dis
trict court went on to suggest that no duty existed in 
the present case as a matter of law because the spe
cific injury suffered by McCain was not foresee
able. See id. 

Finally, the court expressly stated that its opin
ion was based solely on the evidence adduced up to 
the time of Florida Power's motion for directed ver
dict, which occurred at the end of McCain's case
in-chief. The district court concluded that the denial 
of this motion was error and that everything occur
ring afterward was a nullity. Id. at 1270. 

[2] Initially, we note that the district court 
erred on this last matter. The law in Florida is clear 
that, once the motion for directed verdict is over
ruled and additional evidence is produced, any later 
review of the matter by the trial or appellate courts 
must take into account all the facts adduced both 
before and after the initial motion. Gulf Heating & 
Refrigeration Co. v. Iowa Mut. Ins. Co., 193 So.2d 

4 (Fla.1966). 

[3] On the merits, we find that the district court 
erred in ordering a directed verdict. In the present 
case, Florida Power clearly was under a duty to 
take reasonable actions to prevent the general type 
of injury that occurred here. Moreover, there is suf
ficient evidence in the record to justify a reasonable 
person in believing that Florida Power breached 
this duty and that the breach proximately (i.e., fore
seeably and substantially) contributed to the specif
ic injury McCain suffered. Thus, the question of 
negligence could not be removed from the jury. 

The confusion evident in the district court's 
opinion apparently arose from the fact that the 
question of foreseeability can be relevant both to 
the element of duty (the existence of which is a 
question of law) and the element of proximate caus
ation (the existence of which is a question of fact). 
The temptation therefore is to merge the two ele
ments into a single hybrid “foreseeability” analysis, 
or to otherwise blur the distinctions between them. 
A review of both precedent and public policy con
vinces us that such blurring would be incorrect, 
even though it often will yield the correct result. 
The present cause happens to be one of a minority 
of cases in which an imprecise foreseeability ana
lysis would lead to the wrong result. 

[4][5][6] Contrary to the tacit assumption made 
by the district court, foreseeability relates to duty 
and proximate causation in different ways and to 
different ends. The duty element of negligence fo
cuses on whether the defendant's conduct foresee-
ably created a broader “zone of risk” that poses a 
general threat of harm to others. See Kaisner, 543 
So.2d at 735 (citing Stevens v. Jefferson, 436 So.2d 
33, 35 (Fla.1983)). The proximate causation ele
ment, on the other hand, is concerned with whether 
and to what extent the defendant's conduct foresee-
ably and substantially caused the specific injury 
that actually occurred. In other words, the former is 

FN1 a minimal threshold legal requirement for 
opening the courthouse doors, whereas the latter is 
part of the much more specific factual requirement 
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that must be proved to win the case once the court
house doors are open. As is obvious, a defendant 
might be under a legal duty of care to a specific 
plaintiff, *503 but still not be liable for negligence 
because proximate causation cannot be proven. 

FN1. Of course, to determine this legal 
question the court must make some inquiry 
into the factual allegations. The objective, 
however, is not to resolve the issues of 
comparative negligence or other specific 
factual matters relevant to proximate caus
ation, but to determine whether a foresee
able, general zone of risk was created by 
the defendant's conduct. 

It might seem theoretically more appealing to 
confine all questions of foreseeability within either 
the element of duty or the element of proximate 
causation. However, precedent, public policy, and 
common sense dictate that this is not possible. 
Foreseeability clearly is crucial in defining the 
scope of the general duty placed on every person to 
avoid negligent acts or omissions. Florida, like oth
er jurisdictions, recognizes that a legal duty will 
arise whenever a human endeavor creates a general

FN2ized and foreseeable risk of harming others. As 
we have stated: 

FN2. Obviously, the duty can arise from 
other sources such as statutes or a person's 
status (e.g., the duty a parent owes a child). 
The Restatement (Second) of Torts, for ex
ample, recognizes four sources of duty: (1) 
legislative enactments or administration 
regulations; (2) judicial interpretations of 
such enactments or regulations; (3) other 
judicial precedent; and (4) a duty arising 
from the general facts of the case. Restate
ment (Second) of Torts § 285 (1965). In the 
present case, we deal with the last cat
egory—i.e., that class of cases in which the 
duty arises because of a foreseeable zone 
of risk arising from the acts of the defend
ant. 

Where a defendant's conduct creates a foresee
able zone of risk, the law generally will recognize 
a duty placed upon defendant either to lessen the 
risk or see that sufficient precautions are taken to 
protect others from the harm that the risk poses. 
Kaisner, 543 So.2d at 735 (citing Stevens v. Jef
ferson, 436 So.2d 33, 35 (Fla.1983)) (emphasis 
added); see Webb v. Glades Elec. Coop., Inc., 
521 So.2d 258 (Fla. 2d DCA 1988). Thus, as the 
risk grows greater, so does the duty, because the 
risk to be perceived defines the duty that must be 
undertaken. J.G. Christopher Co. v. Russell, 63 
Fla. 191, 58 So. 45 (1912). 

[7] The statute books and case law, in other 
words, are not required to catalog and expressly 
proscribe every conceivable risk in order for it to 
give rise to a duty of care. Rather, each defendant 
who creates a risk is required to exercise prudent 
foresight whenever others may be injured as a res
ult. This requirement of reasonable, general 
foresight is the core of the duty element. For these 
same reasons, duty exists as a matter of law and is 
not a factual question for the jury to decide: Duty is 
the standard of conduct given to the jury for 
gauging the defendant's factual conduct. As a corol
lary, the trial and appellate courts cannot find a lack 
of duty if a foreseeable zone of risk more likely 
than not was created by the defendant. 

[8] On the question of proximate causation, the 
legal concept of foreseeability also is crucial, but in 
a different way. In this context, foreseeability is 
concerned with the specific, narrow factual details 
of the case, not with the broader zone of risk the de
fendant created. 

In the past, we have said that harm is 
“proximate” in a legal sense if prudent human 
foresight would lead one to expect that similar 
harm is likely to be substantially caused by the spe
cific act or omission in question. In other words, 
human experience teaches that the same harm can 
be expected to recur if the same act or omission is 

FN3repeated in a similar context. Cone v. Inter 
County Tel. & Tel. Co., 40 So.2d 148, 149 
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(Fla.1949). However, as the Restatement (Second) 
of Torts has noted, it is immaterial that the defend
ant could not foresee the precise manner in which 
the injury occurred or its exact extent. Restatement 
(Second) of Torts § 435 (1965). In such instances, 
the true extent of the liability would remain ques
tions for the jury to decide. 

FN3. Obviously, there is no requirement 
that the harm must recur every time, only 
that recurrence is likely. 

On the other hand, an injury caused by a freak
ish and improbable chain of events would not be 
“proximate” precisely because it is unquestionably 
unforeseeable, even where the injury may have 
arisen from a zone of risk. The law does not impose 
liability for freak injuries that were utterly unpre
dictable in light of common human experience. 
Thus, as the Restatement (Second) of Torts has 
noted, a trial court has discretion to remove the is
sue *504 from the jury if, “after the event and look
ing back from the harm to the actor's negligent con
duct, it appears to the court highly extraordinary 
that [the conduct] should have brought about the 
harm.” Restatement (Second) of Torts § 435(2) 
(1965). 

[9] Unlike in the “duty” context, the question 
of foreseeability as it relates to proximate causation 
generally must be left to the fact-finder to resolve. 
Thus, where reasonable persons could differ as to 
whether the facts establish proximate causa
tion—i.e., whether the specific injury was genu
inely foreseeable or merely an improbable 
freak—then the resolution of the issue must be left 
to the fact-finder. Vining v. Avis Rent–A–Car Sys
tems, Inc., 354 So.2d 54, 56 (Fla.1977); Florida 
Power & Light Co. v. Bridgeman, 133 Fla. 195, 182 
So. 911 (1938). The judge is free to take this matter 
from the fact-finder only where the facts are un
equivocal, such as where the evidence supports no 
more than a single reasonable inference. Tatom v. 
Seaboard Air Line Ry. Co., 93 Fla. 1046, 113 So. 
671 (1927). 

We believe the district court below erred in that 
it confused the duty and proximate causation ele
ments, resulting in a mistaken assumption that Flor
ida Power's duty was to foresee the specific se
quence of events that led to McCain's injury, in 
light of the precautionary measures the company 

FN4already had taken. See McCain, 555 So.2d at 
1272 (Threadgill, J., dissenting). This approach in 
effect allowed the duty element to subsume the 
question of proximate causation, with the result that 
the district court improperly attempted to resolve 
on appeal a factual question that should have been 
left with the jury. As to duty, the proper inquiry for 
the reviewing appellate court is whether the defend
ant's conduct created a foreseeable zone of risk, not 
whether the defendant could foresee the specific in
jury that actually occurred. 

FN4. Obviously, this error was exacer
bated by the district court's incorrect hold
ing that it could only review those portions 
of the record occurring before the initial 
motion for directed verdict. 

[10][11] Here, there can be no question but that 
Florida Power had the ability to foresee a zone of 
risk. By its very nature, power-generating equip
ment creates a zone of risk that encompasses all 
persons who foreseeably may come in contact with 
that equipment. The extensive precautionary meas
ures taken by Florida Power show that it under
stood or should have understood the extent of the 
risk involved. The very fact that Florida Power 
marked the property for McCain itself recognizes 
that McCain would be within a zone of risk while 
operating the trencher. 

[12] While it is true that power companies are 
not insurers, they nevertheless must shoulder a 
greater-than-usual duty of care in proportion to the 
greater-than-usual zone of risk associated with the 
business enterprise they have undertaken. Escambia 
County Elect. Light & Power Co. v. Sutherland, 61 
Fla. 167, 55 So. 83 (1911). Electricity has unques
tioned power to kill or maim. This is the precise 
reason the duty imposed upon power companies is a 
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heavy one, because the risk defines the duty. Cobb 
v. Twitchell, 91 Fla. 539, 108 So. 186 (1926). Thus, 
if there is any general and foreseeable risk of injury 
through the transmission of electricity, the courts 
are not free to relieve the power company of this 
duty. 

Certainly, the power company is entitled to 
give the fact-finder all available evidence about in
tervening causes, precautions taken against the risk, 
the fact that no similar injury has occurred in the 
past, and the comparative negligence of the 
plaintiff, among other matters. These questions 
clearly are relevant to the fact-based elements of 
breach or proximate causation. But the mere fact 
that such evidence exists—even if it ultimately may 
persuade the fact-finder—does not relieve the 
power company of its duty. Here, the zone of risk 
was foreseeable, giving rise to a coextensive duty 
of care as a matter of law. A reasonable jury then 
could have concluded as a matter of fact that Mc
Cain's injury fell within this zone of risk and that 
Florida Power breached the duty it owed to Mc
Cain. 

[13] *505 We also believe the jury was justi
fied in concluding that the injury was proximately 
caused by Florida Power's breach. In so concluding, 
we acknowledge that reasonable minds can differ 
about the conclusions drawn from this record. Flor
ida Power clearly undertook an impressive program 
of precautionary measures; and the record indicates 
that McCain's injury may have been the first to oc
cur when a power cable of this type was severed ac
cidentally. There was evidence that McCain was 
comparatively negligent, as the jury found. In many 
ways, the evidence is conflicting. Nevertheless, 
keeping in mind the standard of review for proxim
ate causation, we cannot say that the only reason
able inference is that McCain's injury was factually 
unforeseeable. 

In this instance, the power company's agent 
marked those areas where McCain could safely dig. 
There is sufficient evidence in this record to justify 
a reasonable person in concluding that this marking 

was done negligently, causing McCain to operate 
the trencher in an area where an energized cable lay 
buried. A foreseeable consequence of this sequence 
of events is that electricity might escape from a 
severed cable and injure McCain, notwithstanding 
the existence of safety equipment to prevent this 
result and notwithstanding the fact that no similar 
accident has occurred in the past on cables 
equipped with such safety equipment. Human ex
perience teaches that safety equipment can fail and 
that the severing of any engergized cable is a dan
gerous event likely to lead to an electrical shock, 
even if safety equipment fails for only a split 
second. Indeed, if a jury believed the available 
evidence that McCain suffered a shock, it reason
ably could have inferred that the safety equipment 
had failed. 

There thus is sufficient evidence in this record 
that would justify a reasonable juror in concluding 
that McCain's injury was proximately caused by a 
breach of a duty imposed by law. The factual issues 
were for the jury, not the court, because reasonable 
persons may differ in resolving them. E.g., Vining; 
Bridgeman. Accordingly, the district court erred in 
remanding for entry of a directed verdict. The opin
ion under review is quashed and the jury's verdict is 
reinstated. 

It is so ordered. 

SHAW, C.J. and McDONALD, BARKETT and


GRIMES, JJ., concur.


OVERTON, J., concurs specially with an opinion.


OVERTON, Justice, specially concurring.



I concur in the majority opinion. In doing so, I 
wish to emphasize that the act of marking and oth
erwise identifying the location of buried cables, 
when done properly, will serve to reduce or elimin
ate a power company's liability under the proximate 
causation prong of negligence theory. For example, 
persons digging in areas they know or should know 
to be “unsafe” will normally shoulder all or at least 
most of the liability under the principles of compar
ative negligence. Therefore, although the power 
company would still be under a duty of care be
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cause the zone of risk would still exist, the plaintiff
 

would have a difficult time establishing proximate
 

cause.



Fla.,1992.
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Supreme Court of Florida.


Shandalyn SANDERS, etc., Petitioner,



v.


ERP OPERATING LIMITED PARTNERSHIP,



etc., Respondent.



No. SC12–2416.


Feb. 12, 2015.



Background: Personal representative of the estates 
of two murder victims brought negligence action 
against owner of the apartment complex where the 
victims lived and were murdered. The Seventeenth 
Judicial Circuit Court, Broward County, Thomas 
M. Lynch, IV, J., entered judgment on a jury ver
dict finding owner of the apartment complex 40% 
comparatively negligent and awarding $4.5 million 
in damages. Owner of the apartment complex ap
pealed, and cross-appeal was taken. The Court of 
Appeal, 96 So.3d 929, reversed. Personal represent
ative appealed. 

Holding: The Supreme Court, Quince, J., held that 
evidence of gaps in security raised fact issue for 
jury as to whether those failures allowed assailants 
to more easily gain access to decedents' apartment. 

Question certified and decision quashed. 

Polston, J., dissented and filed separate opin
ion. 

West Headnotes 

[1] Negligence 272 380 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k380 k. Substantial factor. Most Cited 
Cases 

Negligence 272 387 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k387 k. Foreseeability. Most Cited 
Cases 

Negligence 272 1713 

272 Negligence 
272XVIII Actions 

272XVIII(D) Questions for Jury and Direc
ted Verdicts 

272k1712 Proximate Cause 
272k1713 k. In general. Most Cited 

Cases 
Whether or not proximate causation exists is a 

question of fact, involving an inquiry into whether 
the respondent's breach of duty foreseeably and 
substantially contributed to the plaintiff's injuries. 

[2] Negligence 272 1675 

272 Negligence 
272XVIII Actions 

272XVIII(C) Evidence 
272XVIII(C)5 Weight and Sufficiency 

272k1674 Proximate Cause 
272k1675 k. In general; degrees of 

proof. Most Cited Cases 
In negligence actions Florida courts require 

proof that the negligence probably caused the 
plaintiff's injury. 

[3] Trial 388 142 

388 Trial 
388VI Taking Case or Question from Jury 

388VI(A) Questions of Law or of Fact in 
General 

388k142 k. Inferences from evidence. 
Most Cited Cases 

In order for a court to remove the case from the 
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trier of fact and grant a directed verdict, there must 
only be one reasonable inference from the 
plaintiff's evidence. 

[4] Negligence 272 1713 

272 Negligence 
272XVIII Actions 

272XVIII(D) Questions for Jury and Direc
ted Verdicts 

272k1712 Proximate Cause 
272k1713 k. In general. Most Cited 

Cases 
Where the jury only has to draw one inference 

from direct evidence to reach a decision regarding 
the defendant's negligence, the jury is entitled to 
make the ultimate factual determination regarding 
whether the defendant's breach was the proximate 
cause of the harm suffered; thus, if the jury is 
forced to stack inferences to find that the plaintiff 
presented a prima facie case of the defendant's neg
ligence, then a directed verdict is warranted. 

[5] Appeal and Error 30 866(3) 

30 Appeal and Error 
30XVI Review 

30XVI(A) Scope, Standards, and Extent, in 
General 

30k862 Extent of Review Dependent on 
Nature of Decision Appealed from 

30k866 On Appeal from Decision on 
Motion for Dismissal or Nonsuit or Direction of 
Verdict 

30k866(3) k. Appeal from ruling on 
motion to direct verdict. Most Cited Cases 

Appeal and Error 30 927(7) 

30 Appeal and Error 
30XVI Review 

30XVI(G) Presumptions 
30k927 Dismissal, Nonsuit, Demurrer to 

Evidence, or Direction of Verdict 
30k927(7) k. Effect of evidence and 

inferences therefrom on direction of verdict. Most 

Cited Cases 
An appellate court reviewing the grant of a dir

ected verdict must view the evidence and all infer
ences of fact in the light most favorable to the non-
moving party, and can affirm a directed verdict 
only where no proper view of the evidence could 
sustain a verdict in favor of the non-moving party. 

[6] Landlord and Tenant 233 1362(2) 

233 Landlord and Tenant 
233V Enjoyment and Use of Premises 

233V(J) Liability for Dangerous or Defective 
Conditions 

233V(J)9 Actions 
233k1360 Trial 

233k1362 Questions of Law or Fact 
233k1362(2) k. Injuries to ten

ants or occupants and their employees. Most Cited 
Cases 

Evidence in negligent security action that 
apartment complex security gate was inoperable, in 
addition to complex owner's failure to have its 
courtesy officer visible raised fact issue for jury as 
to whether those failures probably allowed assail
ants to get to decedents' door more easily without 
being detected, notwithstanding no sign of a forced 
entry. 

*274 Jeffery Lee Allen of the Law Offices of Jef
fery Allen, Miami, FL; Thaddeus L. Hamilton of 
Thaddeus Hamilton, P.A., Plantation, FL; and 
Philip Mead Burlington of Burlington & Rocken
bach, P.A., West Palm Beach, FL, for Petitioner. 

Richard A. Sherman, Sr., and James Warren Sher
man of the Law Offices of Richard A. Sherman, 
P.A., Fort Lauderdale, FL; and Joel Richard Wolpe 
of Wolpe, Leibowitz, Alvarez & Fernandez, L.L.P., 
Miami, FL, for Respondent. 

QUINCE, J. 
Shandalyn Sanders seeks review of the de

cision of the Fourth District Court of Appeal in 
ERP Operating Ltd. Partnership v. Sanders, 96 
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So.3d 929 (Fla. 4th DCA 2012), on the ground that 
it expressly and directly conflicts with this Court's 
decision in Cox v. St. Josephs Hospital, 71 So.3d 
795 (Fla.2011), and the Third District's decision in 
Holley v. Mt. Zion Terrace Apartments, Inc., 382 

FN1So.2d 98 (Fla. 3d DCA 1980), regarding when 
a defendant*275 is entitled to a directed verdict in a 
negligence action. We have jurisdiction. See art. V, 
§ 3(b)(3), Fla. Const. For the following reasons, we 
quash the decision of the Fourth District and re
mand for proceedings not inconsistent with this de
cision. 

FN1. We acknowledge that following this 
Court's acceptance of jurisdiction based on 
an alleged conflict with Cox, Sanders al
leged express and direct conflict with vari
ous Florida appellate court cases. 
However, we have determined that many 
of those cases are factually distinguishable, 
and do not warrant discussion. 

FACTS AND PROCEDURAL HISTORY 
In late 2004, two young adults moved into an 

apartment complex marketed as a “gated com
munity” with a gated front entrance. Water sur
rounded approximately seventy percent of the 
complex, and a wall or fence surrounded the re
mainder. The complex had a policy of providing 
reasonable lighting, locks, and peepholes. The 
apartments contained alarm systems, which the 
residents could activate. 

A year after they moved in, the victims were 
shot to death by unknown assailants inside their 
apartment. Although there was no sign of forced 
entry, an engagement ring, cash, credit cards, and 
a computer modem were stolen from the apart
ment. 

Evidence revealed that in the three years prior 
to the murders, there were two criminal incidents 
where the gate had been broken and perpetrators 
followed the residents onto the premises. One of 
these incidents resulted in an armed robbery; the 
other resulted in an assault. The entrance gate 

was broken for approximately two months prior 
to the murders. 

The defendant, a national company owning ap
proximately one hundred properties, owned the 
complex. It had a manual providing that a notice 
to residents is recommended when “a significant 
crime” occurs on the property, especially a viol
ent crime or forced entry burglary. The manual 
recommended that such notice be provided to res
idents on the same day that management becomes 
aware of the incident, and provided a form for 
such notices. No notices were sent to the resid
ents of the twenty criminal incidents (including 
seven apartment burglaries, two robberies, and 
ten motor vehicle thefts) that occurred in the 
three years prior to the murders. 

The plaintiff, as personal representative of the 
decedents' estate[s], filed a complaint against the 
defendant, alleging the defendant's negligence 
was a proximate cause of the deaths. The com
plaint alleged the defendant did not maintain the 
premises in a reasonably safe condition by failing 
to: (1) maintain the front gate; (2) have adequate 
security; (3) prevent dangerous persons from 
gaining access to the premises; and (4) protect 
and warn residents of dangerous conditions and 
criminal acts. 

During discovery, the defendant deposed the 
boyfriend of one of the decedents. He testified 
that he was on the phone with the decedent prior 
to eleven o'clock in the evening. The call ended 
when the decedent told him that two identified 
people known to the decedent were at the door. 
When the boyfriend called back, no one 
answered. 

The case proceeded to trial. The plaintiff 
moved in limine to exclude the boyfriend's state
ment about who was at the door on the night of 
the murders. The plaintiff argued that the state
ment constituted hearsay—in fact double 
hearsay—because the boyfriend did not testify at 
trial. The defendant argued that the statements 
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were admissible as *276 spontaneous statements. 
Alternatively, the statements were admissible be
cause they did not fall within the definition of 
hearsay. The trial court ruled the statements inad
missible.... 

.... 

Later in the trial, the plaintiff offered the testi
mony of a criminology expert. He testified that 
most of the crimes at the complex in the three 
years prior to the murders were opportunistic in 
nature. Opportunistic crimes are those committed 
by perpetrators who look for easy targets. He fur
ther testified that such precursor crimes need to 
be monitored by the landowner because aware
ness is the cornerstone of crime prevention. He 
also noted that the defendant's training video in
formed its personnel that they needed to minim
ize such problems “through awareness.” 

The expert noted that the training video also 
addressed the importance of repairs to mechanic
al failures. Yet, the evidence demonstrated the 
gate had been inoperable for four months during 
the year of these murders. The expert testified 
that it appeared the murders occurred in the 
course of another felony, such as a home inva
sion—an opportunistic crime. However, the ex
pert agreed that there had never been a murder, 
shooting, or rape at the complex. The expert ac
knowledged there was no way of knowing pre
cisely how the murders took place. 

The defense expert, a security consultant, testi
fied that the murders were not foreseeable. Of the 
twenty crimes which occurred on the premises in 
the three years leading up to the murders, none 
were violent crimes nor predicted homicide. 

The defense expert explained that crimes such 
as stabbings, shootings, murders, or rapes consti
tute “predictors” of future violent crimes, but 
none of those had occurred at the location so 
there was no reason to foresee these murders. The 
defense expert opined that the security measures 

were “more than reasonable” and met or ex
ceeded the industry standard of security for com
plexes in that location. He did not believe the 
gate was necessary given the low level of crime 
reported at that location. In conclusion, the de
fense expert testified: 

The [complex] provided [the decedents] with a 
secure locked environment, an apartment with 
one entrance, a steel door, and a dead bolt lock. 
There is no sign of forced entry. The materials 
that I received lead me to believe that the door 
was opened to the person that committed this 
particular crime. 

The defendant moved for directed verdict, ar
guing the plaintiff had not established proximate 
cause or that the defendant had control over the 
apartment complex. The trial court denied the 
motion. The jury found the defendant forty per
cent comparatively negligent, and awarded dam
ages of 4.5 million dollars apportioned to various 
survivors of the decedents. 

The defendant moved for a new trial and a judg
ment notwithstanding the verdict, which the trial 
court denied. 

ERP, 96 So.3d at 930–32. 

ERP appealed the judgment and orders to the 
Fourth District. Id. at 932. The Fourth District re
versed the trial court's ruling on ERP's motion for 
directed verdict, stating that “[w]ithout proof of 
how the assailants gained entry into the apartment, 
[Sanders] simply could not prove causation.” Id. at 
933. Sanders seeks review in this Court, alleging 
that the Fourth District's finding that she failed, as a 
matter of law, to present evidence sufficient*277 to 
create a factual issue regarding causation conflicts 
with case law of this Court and other Florida dis
trict courts. 

THIS CASE 
This Court accepted jurisdiction in this case to 

determine whether the Fourth District erred in re
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versing the jury verdict and finding that Sanders did 
not present sufficient evidence to establish that 
ERP's breach of duty was the proximate cause of 
the deaths of the decedents in this negligent secur
ity action, thereby warranting a directed verdict for 
ERP. 

PROXIMATE CAUSATION AND DIRECTED VER
DICT 

[1][2] Whether or not proximate causation ex
ists is a question of fact, involving an inquiry into 
whether the respondent's breach of duty foreseeably 
and substantially contributed to the plaintiff's injur
ies. See McCain v. Fla. Power Corp., 593 So.2d 
500, 502 (Fla.1992). This Court has made clear that 
plaintiffs alleging negligence in Florida must meet 
“the more likely than not standard of causation” as 
Florida courts “require proof that the negligence 
probably caused the plaintiff's injury.” Gooding v. 
Univ. Hosp. Bldg., Inc., 445 So.2d 1015, 1018 
(Fla.1984). 

[A plaintiff] must introduce evidence which af
fords a reasonable basis for the conclusion that it 
is more likely than not that the conduct of the de
fendant was a substantial factor in bringing about 
the result. A mere possibility of such causation is 
not enough; and when the matter remains one of 
pure speculation or conjecture, or the probabilit
ies are at best evenly balanced, it becomes the 
duty of the court to direct a verdict for the de
fendant. 

Id. (quoting Prosser, Law of Torts § 41 (4th ed. 
1971)). 

[3][4][5] In order for a court to remove the case 
from the trier of fact and grant a directed verdict, 
there must only be one reasonable inference from 
the plaintiff's evidence. See Owens v. Publix Super
markets, Inc., 802 So.2d 315, 322 (Fla.2001). 
Where the jury only has to draw one inference from 
direct evidence to reach a decision regarding the 
defendant's negligence, the jury is entitled “to make 
the ultimate factual determination” regarding 
whether the defendant's breach was the proximate 

cause of the harm suffered. Id. at 329. Thus, if the 
jury is forced to stack inferences to find that the 
plaintiff presented a prima facie case of the defend
ant's negligence, then a directed verdict is warran
ted. An appellate court reviewing the grant of a dir
ected verdict must view the evidence and all infer
ences of fact in the light most favorable to the non-
moving party, and can affirm a directed verdict 
only where no proper view of the evidence could 
sustain a verdict in favor of the non-moving party. 
Id. 

THE FOURTH DISTRICT'S DECISION 
ERP argued to the Fourth District that the trial 

court erred in denying its motion for directed ver
dict because Sanders failed to establish proximate 
cause for the deaths, based on the plaintiff's inabil
ity to explain how the assailants gained entry into 
the apartment. ERP, 96 So.3d at 932. ERP also ar
gued that the murders were not reasonably foresee
able in light of the relatively small number of prop
erty crimes that occurred on the premises in the 
three years prior to the murders. Id. Sanders respon
ded that the murders were reasonably foreseeable 
and that the proof of gaps in security established 
the requisite causation. Id. The Fourth District de
termined that its previous decision in Brown v. 
Motel 6 Operating, L.P., Ltd., 989 So.2d 658 (Fla. 
4th DCA 2008), rev. denied, 1 So.3d 171 
(Fla.2009), “dictate[d] the outcome of *278 this 
case and reverse[d] the judgment.” Id. at 930. 

In Brown, the decedent was murdered in his 
hotel room and his estate filed a wrongful death ac
tion against the motel, alleging that it should have 
taken greater security precautions in light of past 
criminal activity. Brown, 989 So.2d at 658. The 
motel in Brown was described as “an open type, 
with room access through outside stairways and 
balconies.” Id. at 659. There were two security 
cameras on the premises, one at the front door and 
one at the front desk. Id. There was a security guard 
on duty every day from 9:00 p.m. to 5:00 a.m. Id. 
There had been a number of incidents reported to 
the sheriff during the two-year period preceding 
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this incident, but none were homicides; once, a 
guest was robbed after opening the door to an un
known person during the night. Id. The Fourth Dis
trict decided that a jury could find that the motel 
breached its duty to provide adequate security. Id. 
The problem with the plaintiff's evidence, accord
ing to the Fourth District, was that it did not 
demonstrate that the injury resulted from the breach 
of duty. Id. 

Plaintiff's expert on security acknowledged that 
there was no evidence as to how the person or 
persons who killed the decedent entered the 
room. There was no evidence of a forced entry to 
the decedent's room, nor any evidence as to any 
activity other than the shooting. The door had a 
steel frame, an electronic door lock that would 
automatically close, and a peep hole. The expert 
agreed that the door met minimum standards for 
protecting access to the room, and that the de
cedent could have been shot by someone he knew 
and had allowed into the room. 

Plaintiff's expert based his opinion that security 
was lax on five police reports made during the 
previous two-year period: 1) a burglary to a room 
in which property was taken without force; 2) a 
sale of crack cocaine set up by a police inform
ant; 3) an officer observing a person in a car with 
nine baggies of marijuana; 4) an armed robbery 
after a guest opened the door in response to a 
knock; and 5) an ex-employee jumping over the 
front desk in order to gain access to the area 
where the room keys were kept. 

Id. (emphasis added). The trial judge granted 
summary judgment in favor of the motel and the 
Fourth District affirmed, finding that summary 
judgment was proper “[b]ecause there was no evid
ence of a forced entry, nor any evidence that the 
shooting could have been prevented with greater se
curity.” Id. at 658–59. 

In comparing Brown to this case, the Fourth 
District stated: “The victims were murdered inside 
their apartment. There was no sign of a forced 

entry. [Sanders'] expert acknowledged that it was 
unknown what happened on the night of the 
murders. Without proof of how the assailants 
gained entry into the apartment, [Sanders] simply 
could not prove causation.” ERP, 96 So.3d at 933. 
This finding led the Fourth District to reverse the 
trial court's judgment on the jury's verdict and its 
ruling on ERP's motion for directed verdict. Id. 

ALLEGED CONFLICT CASES 
Sanders alleges that the Fourth District's de

cision conflicts with this Court's decision in Cox. In 
that case, William Cox and his wife sued the hos
pital that treated him after a stroke, claiming that 
the conduct of the emergency room staff caused 
him to suffer devastating damages. Id. at 796. The 
key issue was “whether more likely than not, the 
administration of a tissue plasminogen activator 
(tPA), a drug that dissolves blood clots, would have 
prevented*279 or mitigated the devastating con
sequences of the stroke.” Id. The plaintiffs' expert 
and the defense expert specifically disagreed re
garding whether a 1995 clinical study of tPA estab
lished that there was a “more likely than not” 
chance of improvement from the effects of the 
stroke. Id. at 798. The trial court denied the defend
ant's motion for directed verdict, and the jury awar
ded substantial damages to the plaintiffs. Id. 

On appeal, the Second District reversed the 
jury award, determining that the plaintiffs failed to 
meet their burden of proving causation “because the 
testimony of the expert witnesses was based only 
on speculation.” Id. “[T]he Second District held the 
cases relied upon by the plaintiffs were distinguish
able because in those cases, the expert testimony 
was not constrained by statistical evidence reveal
ing a success rate of less than fifty percent.” Id. 
After accepting review based on express and direct 
conflict of decisions, this Court concluded that the 
Second District reweighed evidence regarding the 
cause of the plaintiff's injuries, thereby conflicting 
with prior decisions of this Court. Id. at 796. This 
Court acknowledged that the rule that “a plaintiff 
cannot sustain this burden of proof by relying on 
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pure speculation ... also applies to medical experts.” 
Id. at 799–800. However, this Court determined 
that the plaintiffs' medical expert 

did not simply provide a summary conclusion 
without a factual basis. She conducted a full re
view of Mr. Cox's medical records, provided a 
detailed analysis as to why she believed that Mr. 
Cox would have been an excellent candidate for 
tPA therapy, and based her testimony on her ex
perience, the relevant medical literature, and her 
knowledge about the facts and records involved 
in this case, including an in-depth analysis of Mr. 
Cox's CT scan. Defense counsel had the oppor
tunity to cross-examine her as to the foundation 
of her opinion, which he did. However, during 
cross-examination, Dr. Futrell expounded on the 
factual foundation for her opinion regarding the 
NINDS study. In fact, Dr. Futrell explained dur
ing cross-examination that she disagreed with de
fense counsel's characterization of the NINDS 
study and explained why she believed that de
fense counsel was inaccurate. 

Id. at 801 (footnote omitted). This Court con
cluded that “[i]t was within the jury's province to 
evaluate Dr. Futrell's credibility and weigh her 
testimony [and] [t]he Second District misapplied 
our precedent by reweighing the evidence and re
jecting Dr. Futrell's explanation.” Id. at 801–02. 

Sanders also alleges that the Fourth District's 
decision conflicts with Holley. In that case, the de
cedent was raped and murdered inside her apart
ment, while she was a tenant in the defendant's 
apartment complex. Id. at 99. The “intruder, 
thought to have been a co-tenant ... apparently 
gained access into [the] second story apartment 
through a window which fronted onto a common 
outside walkway.” Id. The decedent's estate brought 
an action against the apartment complex alleging 
“negligent failure to provide reasonable security 
measures in the building's common areas.” Id. After 
the trial judge entered summary judgment for the 
apartment complex, the plaintiff appealed to the 
Third District Court of Appeal. Id. 

The district court in Holley determined the re
cord indicated that the landlord had “recognized the 
dangerous nature of its premises in at least two 
ways”: (a) by not accepting cash rental payments, 
and (b) by previously hiring uniformed armed 
guards to patrol and protect the complex and char
ging each tenant an additional five dollars a month 
for this service, a practice that had been abandoned 
by the time the *280 decedent was killed. Id. The 
district court held that since “[t]he basis of the 
plaintiff's case is the almost indisputed fact that the 
intruder could have entered the apartment only 
through the common walkway adjacent to the de
cedent's window ... it was for the jury to determine 
whether the defendant's alleged breach of duty as to 
the areas outside the apartment was a legal cause of 
what happened inside.” Id. at 101. As to the apart
ment complex's argument that because the assailant 
was probably a co-tenant, reasonable security meas
ures would not have prevented the tragedy, the 
Third District found that the apartment complex did 
not affirmatively demonstrate that the security 
measures would not have deterred the assailant, or 
that the security officers would not have seen and 
stopped the assailant from entering the apartment. 
Id. at 101–02. 

Although not raised by the parties, even more 
recently than Cox, this Court has addressed the is
sue regarding when a district court may properly re
verse a jury verdict and hold that a defendant's mo
tion for directed verdict should have been granted. 
In Friedrich v. Fetterman & Associates, P.A., 137 
So.3d 362 (Fla.2013), the plaintiff was injured 
when the chair he sat on, inside of the defendant's 
law office, collapsed. Id. at 363. The plaintiff's ex
pert and the defendant's expert disagreed as to 
whether the defendant “should have or could have 
discovered the defect of the chair upon reasonable 
inspection.” Id. at 366. The defendant moved for a 
directed verdict at various points during the trial, 
claiming that the plaintiff had not established duty 
or causation. Id. at 364. The trial court denied the 
motions and ultimately issued a final judgment 
against the defendant, in accordance with the jury 
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verdict. Id. The defendant appealed. See Fetterman 
& Assocs., P.A. v. Friedrich, 69 So.3d 965 (Fla. 4th 
DCA 2011). The district court reversed the trial 
court's decision and remanded the case for entry of 
a directed verdict in favor of the defendant. Id. at 
968. Based on the plaintiff's expert's contradictory 
statements regarding when the dangerous condition 
of the chair could have been revealed, the district 
court determined that “the jury had no basis from 
which to conclude that Fetterman would have dis
covered the defect in the chair,” which the district 
court determined to be “an indispensable factor in 
determining liability.” Id. 

After accepting the plaintiff's petition for re
view, this Court reiterated the standard for granting 
a directed verdict: 

In Florida, “[a]n appellate court ... must view the 
evidence and all inferences of fact in the light 
most favorable to the nonmoving party, and can 
affirm a directed verdict only where no proper 
view of the evidence could sustain a verdict in fa
vor of the nonmoving party.” Owens, 802 So.2d 
at 329. A defendant is entitled to a directed ver
dict when “the plaintiff has failed to provide 
evidence that the negligent act more likely than 
not caused the injury,” but a directed verdict is 
improper “[i]f the plaintiff has presented evid
ence that could support a finding that the defend
ant more likely than not caused the injury.” Cox, 
71 So.3d at 801 (emphasis in original). A direc
ted verdict “is not appropriate in cases where 
there is conflicting evidence as to the causation 
or the likelihood of causation.” Id. When determ
ining whether a directed verdict is appropriate, 
the reviewing court may not reweigh the evidence 
or substitute its judgment concerning credibility 
of the witnesses for that of the trier of fact. Id. at 
801 (“It was within the jury's province to evalu
ate [the witness's] credibility and weigh her testi
mony.”). 

Friedrich, 137 So.3d at 365. This Court de
termined that the district court impermissibly*281 
reweighed the testimony of the expert witnesses 

during trial and quashed the district court's de
cision. 

PLAINTIFF'S PRIMA FACIE CASE OF DEFEND
ANT'S LIABILITY 

[6] The Fourth District erred in directing a ver
dict for ERP. The decedents lived on the property 
for approximately nine months before they were 
murdered. At trial, the jury heard testimony regard
ing the criminal activity that occurred on the 
premises within the three-year period preceding the 
decedents' deaths. The evidence indicated twenty 
incidents on the premises of the apartment complex 
in that time: one armed robbery of a female victim 
who was robbed at gunpoint while walking from 
her car to her apartment; one strong-armed robbery 
of a pizza delivery man (where three supposed non-
tenants exited a car and stole pizza and money from 
the delivery man, without a weapon); one domestic 
violence forced entry (where an ex-boyfriend con
fronted an ex-girlfriend in the common area and 
forced her to unlock the door to her apartment); 
nine car thefts; one attempted car theft; one crimin
al mischief incident involving teenagers who dam
aged the complex's property; one burglary of a 
dwelling (which may or may not have been occu
pied); and five burglaries (four involving unoccu
pied dwellings and one involving a dispute between 
tenants where one broke into the other's apartment 
to gain possession of a phone). 

Sanders' expert witness, Dr. George Kirkham, 
testified regarding the five crimes that occurred on 
the property during the time that the victims lived 
there, one of those crimes being the burglary of an 
unoccupied apartment, and the others being attemp
ted and completed car thefts. Kirkham admitted on 
cross-examination that there were no violent crimes 
on the property in the four months preceding this 
event, when the gate was inoperable. He explained, 
however, that of the twenty crimes that occurred on 
the property within the previous three-year period, 
two were violent crimes, i.e. the robbery of a pizza 
man and the robbery of a female tenant, at gun
point. In the case of the female tenant who was 
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robbed, she believed that a car had followed her in
to the complex but could not say with certainty 
whether the assailant came from that particular car. 
Neither victims of the robberies were physically in
jured. 

Defense counsel implied that Dr. Kirkham's 
theory that the female victim may have been accos
ted by someone in the parking lot while getting out 
of her Mercedes–Benz was pure speculation. 
However, based on the history of car thefts in the 
complex that the residents were not notified about, 
the robbery of the pizza man by supposed unauthor
ized non-residents, the robbery of a different female 
tenant in the same manner approximately one year 
prior and the fact that on the night of the incident, 
the gate was not serving its purpose to limit access 
only to people authorized to be on the premises, 
this theory does not appear to be pure speculation, 
but a reasoned presumption based on the evidence. 
Whether or not it was foreseeable that the residents 
were in danger of harm because of criminals being 
allowed on the premises and that ERP's failure to 
limit the unauthorized access caused the deaths of 
the decedents was an issue of fact for the jury to de
cide. 

Similar to the Third District's decision in Hol
ley, it appears that Sanders raised a reasonable in
ference that the landlord's breach on the outside of 
the apartment, the inoperable gate, may have con
tributed to what happened on the inside of the 
apartment. 382 So.2d at 101. Even considering 
ERP's argument, and the Fourth District's apparent 
conclusion, that the *282 decedents opened the 
door for their assailants, this is something which 
should properly be considered by a jury in a com
parative negligence analysis and is not a basis for a 
directed verdict. See generally Green Cos. v. Divin
cenzo, 432 So.2d 86 (Fla. 3d DCA 1983). 

Sanders' evidence created a question of fact as 
to whether ERP more likely than not caused the de
cedents' deaths. Sanders' expert testified that the 
majority of the crimes that happened at the apart
ment complex were opportunistic crimes, including 

an armed robbery initiated when a resident was ac
costed in the parking lot of the complex. 

The fact that the apartment complex in this 
case had an inoperable security gate distinguishes 
this case from Brown, where the motel was de
scribed as “an open type, with room access through 
outside stairways and balconies.” 989 So.2d at 659. 
The gate in this case was purposed to limit access 
to the premises only to those authorized to be on 
the grounds. A reasonable jury could have determ
ined that ERP's failure to maintain the security gate 
and failure to have the courtesy officer visible prob
ably allowed the assailant(s) to get to the decedents' 
door more easily without being detected, which 
may not have been a consideration in Brown, where 
the motel only had two security cameras to observe 
what was happening on the premises, but not neces
sarily to limit the access to the resident's door. 
Therefore, the lack of forced entry in both cases is 
not dispositive of the causation issue. 

CONCLUSION 
Because Sanders presented evidence that could 

support a finding that ERP more likely than not 
substantially contributed to the deaths in this case, 
we quash the Fourth District's decision granting a 
directed verdict to the defendant and remand for 
further proceedings consistent with this decision. 

It is so ordered. 

LABARGA, C.J., and PARIENTE, LEWIS, and


PERRY, JJ., concur.


POLSTON, J., dissents with an opinion, in which
 

CANADY, J., concurs.



POLSTON, J., dissenting. 

I would discharge this case because the de

cision of the Fourth District in ERP Operating Ltd. 
Partnership v. Sanders, 96 So.3d 929 (Fla. 4th 
DCA 2012), does not expressly and directly con
flict with this Court's decision in Cox v. St. Josephs 
Hospital, 71 So.3d 795 (Fla.2011), or the Third 
District's decision in Holley v. Mt. Zion Terrace 
Apartments, Inc., 382 So.2d 98 (Fla. 3d DCA 1980) 
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157 So.3d 273, 40 Fla. L. Weekly S85 
(Cite as: 157 So.3d 273) 

. 

ERP is entirely consistent with Cox as both 
cases applied the same rule of law and only reached 
different conclusions due to the differing circum
stances of the two cases. Specifically, in Cox, 71 
So.3d at 801–02, this Court disapproved of the dis
trict court rejecting an expert's explanation of why 
the negligent act probably caused the injury. This 
Court in Cox explained that “a directed verdict is 
appropriate in cases where the plaintiff has failed to 
provide evidence that the negligent act more likely 
than not caused the injury,” although it is inappro
priate “in cases where there is conflicting evidence 
as to the causation or the likelihood of causation.” 
Id. at 801. However, as opposed to Cox, where this 
Court held that a directed verdict was improper, 
Sanders did not present conflicting expert testi
mony that the apartment complex's negligence 
caused the injuries in this case. Instead, Sanders' 
expert testified only that the crime appeared to be 
opportunistic in nature and that there was no way to 
know *283 how the murders occurred. ERP, 96 
So.3d at 931–32. 

The majority opinion also states that ERP con
flicts with Holley, a case the petitioner did not dis
cuss during jurisdictional briefing and a case the 
majority admits this Court did not base its jurisdic
tion upon when granting review. See majority op. at 
274–75 n. 1. However, even if it were appropriate 
to base our conflict jurisdiction on such a case, Hol
ley is factually distinguishable. As the Fourth Dis
trict explained, in Holley (unlike in ERP ), “the 
complex had been plagued with violent crime, and 
evidence established that an intruder entered the 
apartment through a second story window facing a 
common walkway.” ERP, 96 So.3d at 933 n. 2. 

Accordingly, because this Court does not have 
conflict jurisdiction in this case, I respectfully dis
sent. 

CANADY, J., concurs. 

Sanders v. ERP Operating Ltd. Partnership 
157 So.3d 273, 40 Fla. L. Weekly S85 

END OF DOCUMENT 

Fla.,2015. 
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_____ RESTRICTIVE COVENANTS
 

(Claimant) claims that (Defendant(s)) breached a specific restraint contained within the 
contract.  (Claimant) must first prove that there is a written contract, signed by the 
(Defendant(s)). 

[Insert SJI 416.3 here if the formation of the contract is in dispute.] 

(Claimant) must next prove that the contractually specified restraint is reasonably necessary 
to protect the legitimate business interest or interests justifying the restriction. 

A legitimate business interest includes, but is not limited to the following: 

1. Trade secrets as defined by F.S. 688.002(4). [Insert SJI 416.41 here through the 
end of paragraph 2.] 

2. Valuable confidential business or professional information that otherwise does 
not qualify as trade secrets. 

3. Substantial relationships with specific prospective or existing customers, patients, or 
clients. 

4. Customer, patient, or client goodwill associated with: 
a. An ongoing business or professional practice, by way of trade name, 
trademark, service mark, or “trade dress”; 
b. A specific geographic location; or 
c. A specific marketing or trade area. 

5. Extraordinary or specialized training. 

If (Claimant) proves that the restraint is reasonably necessary, the (Defendant(s)) has the 
burden of proving that the contractually specified restraint is overbroad, overlong, or otherwise 
not reasonably necessary to protect the established legitimate business interest or interests. 

The following presumptions as to reasonableness of duration could contain mixed factual 
determinations for the Judge and Jury. 

As to the reasonable duration of the specified restraint, there are certain statutory 
presumptions that apply, depending on the nature of the contractual relationship. 

[If the restrictive covenant is not predicated upon the protection of trade secrets, the 
following will be applicable.] 

Page 1 of 4 
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###.## EXISTENCE OF FIDUCIARY DUTY DISPUTED 

(Claimant) claims that (Defendant) owed a fiduciary duty to 
[him][her][it]. 

To prove a fiduciary duty existed, (Claimant) must prove the following: 

1. A relationship existed between (Claimant) and (Defendant) in 
which (Claimant) put [his] [her] [its] trust in the (Defendant) and the 
(Defendant) accepted that trust 

and 

2.
 

[the (Defendant) had a duty under this relationship to protect the
 
(Claimant’s) financial or property interests.] 

[and] [or] 

[the (Defendant) had a duty under this relationship to protect the 
(Claimant’s) [secrets] [confidences] [private information].]* 

*The court should determine whether the claims are for either one or both 
categories under 2. 

NOTES ON USE 

1. This instruction should not be read if the defendant admits the 
existence of a common law or statutory fiduciary duty. 

2. These fiduciary duties are the more common fiduciary duties and are 
not an exhaustive list of all the fiduciary duties recognized. 

3. The Committee recognizes that there may be claims for breach of 
fiduciary duty in non- business or contract cases. See Doe v. Evans, 814 So. 2d 370 
(Fla. 2002). The Committee expresses no opinion as to those causes of action. 
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###.## BREACH OF FIDUCIARY DUTY 

(Claimant) claims that (Defendant) breached a fiduciary duty [he] [she] 
[it] owed to (Claimant) and was damaged as a result. 

You must decide whether (Defendant) breached a fiduciary duty to 
(Claimant) and whether the breach was the legal cause of damages. 

A breach of a fiduciary relationship occurs when 

a. the (Defendant) failed to protect the (Claimant’s) financial or 
property interests; or 

b. the (Defendant) failed to protect the (Claimant’s) [secrets] 
[confidences] [private information]; or 

c. the (Defendant) used such information to the detriment of 
(Claimant) 

and breach of the fiduciary duty is a legal cause of damage to 
(Claimant). 

Breach of a fiduciary duty is a legal cause of damage if it directly and in 
natural and continuous sequence produces or contributes substantially to 
producing such damage, so that it can reasonably be said that, but for the 
breach of fiduciary duty, the damage would not have occurred. 

NOTES ON USE 

1. These instructions have been prepared to cover many of the 
circumstances under which fiduciary duties have been held to arise. Modification 
may be required to address other circumstances which give rise to fiduciary duties. 

2. A breach of fiduciary duty can be negligent or intentional. Citation.If 
the evidence supports a negligent breach of fiduciary duty, the court may consider 
appropriate negligence instructions. 

3. Note to Committee to review legal cause. 
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SOURCES AND AUTHORITIES 

1. The Florida Supreme Court has characterized a fiduciary relationship 
in the following manner: 

The relation and duties involved need not be legal; they may be moral, 
social, domestic or personal. If a relation of trust and confidence exists 
between the parties (that is to say, where confidence is reposed by one party 
and trust accepted by the other, or where confidence has been acquired and 
abused), that is sufficient as a predicate for relief. The origin of the 
confidence is immaterial. 

Doe v. Evans, 814 So.2d 370, 374 (Fla. 2002) (quoting Quinn v. Phipps, 93 Fla. 
805, 113 So. 419, 421 (Fla. 1927)). 

2. “A fiduciary relationship may be implied by law, and such 
relationships are ‘premised upon the specific factual situation surrounding the 
transaction and the relationship of the parties.’” Id. (quoting Capital Bank v. MVB, 
Inc., 644 So.2d 515, 518 (Fla. 3d DCA 1994)). 
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Opinion 

PARIENTE, J. 

We have for review Doe v. Evans, 718 So.2d 286 (Fla. 4th 
DCA 1998), a decision of the Fourth District Court of 
Appeal that expressly construes the First Amendment of 
the United States Constitution. We have jurisdiction. See 
art. V, § 3(b)(3), Fla. Const. 

The issue presented in this case is whether the First 
Amendment bars claims for negligent hiring and 
supervision and breach of fiduciary duty against a religious 
institution based upon alleged sexual misconduct by one of 
its clergy with a parishioner in the course of an established 
marital counseling relationship. For the reasons expressed 
in Malicki v. Doe, 814 So.2d 347 (Fla. 2002), we hold that 
the First Amendment does not provide a shield behind 
which a church may avoid liability for harm caused to a 
third party arising from the alleged sexual misconduct by 
one of its clergy members during the course of an 
established marital counseling relationship. We therefore 
quash the Fourth District’s contrary decision. 

BACKGROUND 

Jane Doe brought a lawsuit against the Reverend William 
Dunbar Evans, III *372 (“Evans”), the Church of the Holy 
Redeemer, Inc. (“Holy Redeemer”), the Diocese of 
Southeast Florida, Inc. (“the Diocese”), and Calvin O. 
Schofield, Jr., a bishop of the Diocese. Doe alleged in her 
second amended complaint that she was a former 
parishioner at Holy Redeemer, where Evans was employed 
as the pastor. Doe’s complaint asserted that part of Evans’ 
duties as pastor included “providing counseling and 
spiritual advice to parishioners having marital difficulties.” 
Doe alleged that Evans approached her while she was 
having marital difficulties and asked if he could assist her 
in counseling, spawning a counselor-counselee 
relationship. During the course of this counseling 
relationship, which lasted several months, Evans instituted 
a personal relationship and became involved with Doe in a 
“romantic manner.” 

Doe alleged that Holy Redeemer, the Diocese, and 
Schofield (“the Church Defendants”) all were aware of 
prior incidents involving sexual misconduct by Evans 
during counseling “at another church and also within the 
Diocese,” and also while at Holy Redeemer, all before the 
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1 

counseling relationship between Doe and Evans began. 
Doe alleged that “[i]n spite of this knowledge, nothing was 
done by the [Church] Defendants ... to rectify the 
situation.” Doe alleged that the Church Defendants had the 
right to exercise control over a “sexually exploitive 
pastoral counselor” and in fact had exercised such control 
in the past. Further, Doe claimed that none of the 
defendants’ conduct was “motivated by any sincerely held 
religious belief.” 

Count I of the second amended complaint set forth a cause 
of action for breach of fiduciary duty as to all defendants. 
Doe alleged that Evans and the Church Defendants 
assumed a fiduciary duty to her by directly soliciting her 
trust and confidence. Evans then breached that duty by 
becoming romantically involved with her and by failing to 
adequately keep Doe’s interests paramount, and the 
Church Defendants allegedly breached their fiduciary duty 
because they were aware early on in the counseling process 
that Evans was abusing his position of trust but failed to 
protect Doe. Count II of the second amended complaint set 
forth a cause of action against the Church Defendants for 
negligent hiring and supervision based upon their 
knowledge of Evans’ prior sexual misconduct in similar 
circumstances. Count III alleged a cause of action against 
all of the defendants for outrageous conduct. 

The Church Defendants moved to dismiss, alleging that 
Doe’s tort claims were barred by the First Amendment and 
involved practices and procedures beyond the purview of 
secular courts.1 As to the third count alleging a cause of 
action for outrageous conduct, the Church Defendants 
alternatively claimed that this cause of action was neither 
recognized by the Florida courts nor, if the allegations 
were construed as a claim of intentional infliction of 
emotional distress, did the allegations rise to the level of 
“outrageousness” required by case law. See Evans, 718 
So.2d at 288. The Fourth District affirmed the trial court’s 
dismissal of this count, see id. at 293-94, and Doe did not 
raise this issue as error in this Court. 

Evans did not join in the motion to dismiss and the 
claims against him remain pending in the trial court. See 
Evans, 718 So.2d at 287. 

Further, the Church Defendants did not seek dismissal of 
the first two counts on the basis that those counts failed to 
state a cause of action under Florida law, nor did they 
request a more definite statement as *373 to any of the 
allegations in the second amended complaint. The trial 
court granted the Church Defendants’ motion to dismiss on 
the basis that the First Amendment barred consideration of 
Doe’s claims. Doe appealed the dismissal and the Fourth 
District affirmed. The Fourth District agreed with the trial 
court that the First Amendment barred both the breach of 
fiduciary duty claim and the negligent hiring and 

supervision claims against the Church Defendants. See id. 
In holding that the First Amendment barred considerations 
of the tort claims in this case, it explained that had this case 
arisen in the context of allegations involving sexual assault 
on a child, the case would present a more compelling 
factual scenario. See id. at 290. 

DISCUSSION 

In Malicki, 814 So.2d 347, we held that the First 
Amendment does not preclude a secular court from 
imposing liability against a church for harm caused to an 
adult and a child parishioner arising from the alleged 
sexual assault or battery by one of its clergy. Id., op. at 351. 
In so holding, we disapproved the reasoning of the Fourth 
District’s opinion in this case, which apparently would 
have allowed a tort claim against a church defendant only 
if the underlying sexual misconduct involved criminal 
activity. See id. at 364. As we explained in Malicki, 
“[w]hether the priest’s tortious conduct in this case 
involved improper sexual relations with an adult 
parishioner he was counseling or sexual assault and battery 
of a minor, the necessary inquiry in the claim against the 
Church Defendants is similarly framed: whether the 
Church Defendants had reason to know of the tortious 
conduct and did nothing to prevent reasonably foreseeable 
harm from being inflicted upon the plaintiffs.” Id. at 364. 

[1] In this case, Doe raises claims for negligent hiring and 
supervision and breach of fiduciary duty against the 
Church Defendants, and these claims are based upon her 
allegations that Evans engaged in a sexual relationship 
with her in the course of marital counseling.2 In Malicki, 
we concluded that the First Amendment did not bar claims 
for negligent hiring and supervision because the claims 
constituted neutral principles of tort law that did not violate 
either the Free Exercise Clause or the Establishment 
Clause. Id. at 364 - 65. Consequently, we conclude that 
Doe’s right to bring negligent hiring and supervision 
claims is not barred by the First Amendment. 

2 Although the dissenting opinions contend that the 
operative complaint in this case fails to state a cause of 
action, the real attack on the complaint is on the 
vagueness of the term “romantic involvement” in that 
this term could cover a variety of potentially acceptable 
or unacceptable behavior. However, the Church 
Defendants have never raised the issue of whether 
“romantic involvement” is too vague a term either 
through a motion to dismiss or a motion for a more 
definite statement. In fact, although the second amended 
complaint in this case did not specify the precise nature 
of the “romantic involvement” that allegedly occurred in 
this case, all parties’ briefs filed with this Court 
specifically refer to the involvement as a sexual 
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relationship. Therefore, for purposes of this opinion, we 
have assumed, consistent with the parties’ briefs, that the 
term “romantic involvement” refers to a sexual 
relationship. 

As to the fiduciary duty claim, Doe also asserts that the 
Church Defendants breached a fiduciary duty when they 
failed to protect her from the known harm inflicted by 
Evans. The Fourth District rejected the contention that the 
breach of fiduciary duty claim was simply a disguise *374 
for an impermissible clergy malpractice claim. See Evans, 
718 So.2d at 291. We agree with the Fourth District that 
Doe’s breach of fiduciary duty claim is not tantamount to a 
clergy malpractice claim. 

[2] This Court has characterized a fiduciary relationship in 
the following manner: 

The relation and duties involved 
need not be legal; they may be 
moral, social, domestic or personal. 
If a relation of trust and confidence 
exists between the parties (that is to 
say, where confidence is reposed by 
one party and a trust accepted by 
the other, or where confidence has 
been acquired and abused), that is 
sufficient as a predicate for relief. 
The origin of the confidence is 
immaterial. 

Quinn v. Phipps, 93 Fla. 805, 113 So. 419, 421 (1927) 
(emphasis added). A fiduciary relationship may be implied 
by law, and such relationships are “premised upon the 
specific factual situation surrounding the transaction and 
the relationship of the parties.” Capital Bank v. MVB, Inc., 
644 So.2d 515, 518 (Fla. 3d DCA 1994). 

[3] Under section 874 of the Restatement (Second) of Torts, 
Violation of Fiduciary Duty, “[o]ne standing in a fiduciary 
relation with another is subject to liability to the other for 
harm resulting from a breach of duty imposed by the 
relation.” Thus, “[a] fiduciary who commits a breach of his 
duty as a fiduciary is guilty of tortious conduct to the 
person for whom he should act.... [T]he liability is not 
dependent solely upon an agreement or contractual relation 
between the fiduciary and the beneficiary but results from 
the relation.” Restatement (Second) of Torts § 874 cmt. b 
(1979). Moreover, “[a] fiduciary relation exists between 
two persons when one of them is under a duty to act for or 
to give advice for the benefit of another upon matters 
within the scope of that relation.” Id. at cmt. a. Florida 
courts have recognized a cause of action for breach of 
fiduciary duty. See generally Palafrugell Holdings, Inc. v. 
Cassel, 26 Fla. L. Weekly D201, 825So.2d 937, 2001 WL 
20824 (Fla. 3d DCA Jan.10, 2001); Atlantic Nat’l Bank v. 

Vest, 480 So.2d 1328 (Fla. 2d DCA 1985). Thus, in 
O’Keefe v. Orea, 731 So.2d 680, 686 (Fla. 1st DCA 1998), 
the First District concluded that a psychiatrist had a duty to 
warn the parents of a patient who attacked and killed his 
father of his potential for violent behavior based upon a 
fiduciary relationship between the psychiatrist and the 
parents. 

In this case, there are two claims for breach of fiduciary 
duty: one against Evans arising directly from the 
counseling relationship and one against the Church 
Defendants arising from their failure to protect Doe from 
Evans after she entered the counseling relationship. In fact, 
the second amended complaint alleges that the Church 
Defendants were “made aware early in the counseling 
process that Evans was abusing his position of trust.” Doe 
does not assert the violation of any tenets of the Episcopal 
faith as the basis for her breach of fiduciary duty cause of 
action. 

The counselor-counselee relationship has been 
characterized as a fiduciary one. See Eckhardt v. Charter 
Hosp., 124 N.M. 549, 953 P.2d 722, 727 (Ct.App.1997) 
(citing MacDonald v. Clinger, 84 A.D.2d 482, 446 
N.Y.S.2d 801, 805 (1982)). As the Colorado Supreme 
Court has explained, a clergy member who undertakes a 
counseling relationship creates a fiduciary duty “to engage 
in conduct designed to improve the [plaintiffs’] marital 
relationship. As a fiduciary, [the clergy member] was 
obligated not to engage in conduct which might harm [the 
plaintiffs’ marital] relationship.” Destefano v. Grabrian, 
763 P.2d 275, 284 (Colo.1988). The Colorado Supreme 
Court also applied this fiduciary relationship to *375 the 
diocese supervising the clergy member who engaged in 
sexual relations with the parishioner he was counseling. 
See id. at 289; see also Martinelli v. Bridgeport Roman 
Catholic Diocesan Corp., 196 F.3d 409, 430 (2d 
Cir.1999); Erickson v. Christenson, 99 Or.App. 104, 781 
P.2d 383, 386 (1989). 

[4] Accordingly, we hold that when a church, through its 
clergy, holds itself out as qualified to engage in marital 
counseling and a counseling relationship arises, that 
relationship between the church and the counselee is one 
that may be characterized as fiduciary in nature. We thus 
stress that the liability in this case rests on the assertion of 
an abuse of a marital counseling relationship through an 
inappropriate sexual relationship.3 Further, as to the 
relationships between Doe and Evans and between Doe 
and the Church Defendants, it is a question for the jury to 
determine whether a fiduciary relationship arose; the 
nature of that relationship; and whether as a result of the 
Church Defendants’ conduct, there was a breach of the 
Church Defendants’ duty as fiduciaries to Doe. See 
Palafrugell, 26 Fla. L. Weekly at D201, 825 So.2d at ----; 
Uvanile v. Denoff, 495 So.2d 1177, 1178-79 (Fla. 4th DCA 
1986); Vest, 480 So.2d at 1333. 
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3 Commentators have explained the power imbalance 
between counselor and counselee. See Janice D. Villiers, 
Clergy Malpractice Revisited: Liability for Sexual 
Misconduct in the Counseling Relationship, 74 Denv. 
L.Rev. 1, 46 (1996) (listing “six identifiable factors” that 
aggravate the imbalance of power between the parties in 
the counseling relationship, including “the counselee’s 
initial vulnerability; the counselor’s control of the 
environment; the confidentiality of the relationship; the 
leverage gained from unilateral self-revelation; the 
spiritual superiority or worthiness associated with the 
clergy; and finally, the counselee’s desire to achieve 
salvation”); Eduardo Cruz, Comment, When the 
Shepherd Preys on the Flock: Clergy Sexual 
Exploitation and the Search for Solutions, 19 Fla. St. 
U.L.Rev. 499, 501 (1991) (explaining that “[s]exual 
relationships between clergy and parishioners do not fall 
within the category of voluntary relationships between 
consenting adults”). 

The words of the New Jersey Supreme Court in addressing 
an identical claim are particularly apt in light of the 
dissenting opinions in this case: 

The dissent, nonetheless, would permit a clergyman to 
victimize a parishioner whose vulnerability has led the 
parishioner to seek refuge in pastoral counseling. In the 
final analysis, the dissent simply refuses to accept that 
pastoral counselors, like psychotherapists, may be liable 
for breach of a fiduciary relationship with a parishioner. 

Ordinarily, consenting adults must bear the 
consequences of their conduct, including sexual 
conduct. In the sanctuary of the church, however, 
troubled parishioners should be able to seek pastoral 
counseling free from the fear that the counselors will 
sexually abuse them. Our decision does no more than 
extend to the defenseless the same protection that the 
dissent would extend to infants and incompetents. 

F.G. v. MacDonell, 150 N.J. 550, 696 A.2d 697, 705 
(1997) (citation omitted). 

[5] Having concluded that Doe’s breach of fiduciary claim 
states a cognizable cause of action, we now address 
whether either the Free Exercise or the Establishment 
Clause would bar a breach of fiduciary duty claim against 
the Church Defendants in this case. In Evans, the Fourth 
District concluded that, as with the claim for negligent 
hiring and supervision, defining the fiduciary duty the 
Church Defendants owed to Doe “necessarily involves the 
secular court in church practices, doctrines, and belief.” 
718 So.2d at 293. The Fourth District explained that the 
Church *376 Defendants’ policies concerning its 
employees “undoubtedly differ from the rules of another 
employer, and may require the nonsecular employer to 
respond differently when faced with such allegations.” Id. 

Thus, the Fourth District ruled that determining whether 
the Church Defendants breached a fiduciary duty owed to 
Doe would improperly entangle the court in church law, 
policies, and practices. See id. 

In Martinelli, the Second Circuit rejected a similar 
argument that the Free Exercise Clause barred a claim for 
breach of fiduciary duty between a church and a 
parishioner, explaining: 

To the extent that the jury did consider religious 
teachings and tenets, moreover, it did so to determine 
not their validity but whether, as a matter of fact, [the 
plaintiff’s] following of the teachings and belief in the 
tenets gave rise to a fiduciary relationship between [the 
plaintiff] and the Diocese. The First Amendment does 
not prevent courts from deciding secular civil disputes 
involving religious institutions when and for the reason 
that they require reference to religious matters.... 

... Where a person’s beliefs are alleged to give rise to a 
special legal relationship between him and his church, 
we may be required to consider with other relevant 
evidence the nature of that person’s beliefs in order 
properly to determine whether the asserted relationship 
in fact exists. In doing so, we judge nothing to be heresy, 
support no dogma, and acknowledge no beliefs or 
practices of any sect to be the law. 

Martinelli, 196 F.3d at 431. 

We agree with the reasoning of the courts that have 
determined that the evaluation of whether a fiduciary 
relationship arose and whether a religious organization 
breached this duty does not require an adjudication of 
religious doctrine or beliefs. See, e.g., Martinelli, 196 F.3d 
at 431-32; Destefano, 763 P.2d at 284. Thus, allowing 
Doe’s claim to be adjudicated in a secular court neither 
infringes upon nor restricts the religious practices of the 
Church Defendants and thus does not constitute a Free 
Exercise Clause violation. See Church of Lukumi Babalu 
Aye v. City of Hialeah, 508 U.S. 520, 533, 113 S.Ct. 2217, 
124 L.Ed.2d 472 (1993). Moreover, even assuming that 
assessing the Church Defendants’ actions or inactions 
would have an incidental effect of burdening a particular 
religious practice, see Lukumi Babalu, 508 U.S. at 531, 113 
S.Ct. 2217, Doe’s breach of fiduciary duty claim is 
governed by neutral tort law principles of general 
application. See Smith v. O’Connell, 986 F.Supp. 73, 81 
(D.R.I.1997). 

[6] Further, we hold that allowing Doe to bring a breach of 
fiduciary duty claim against the Church Defendants does 
not run afoul of the Establishment Clause. The imposition 
of liability based on a breach of fiduciary duty has a secular 
purpose and the primary effect of imposing liability under 
the circumstances of this case neither advances nor inhibits 
religion. As noted above, the court in this case is not being 
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called upon to interpret ecclesiastical doctrine. Rather, the 
focus is on whether the Church Defendants had a fiduciary 
relationship with Doe giving rise to a duty and whether 
they breached this duty by failing to protect Doe from 
Evans. Moreover, the resolution of this dispute does not 
depend on “extensive inquiry by civil courts into religious 
law and polity,” Serbian Eastern Orthodox Diocese v. 
Milivojevich, 426 U.S. 696, 709, 96 S.Ct. 2372, 49 L.Ed.2d 
151 (1976), or interpretation and resolution of religious 
doctrine. Thus, we foresee no excessive entanglement 
based on the allegations of Doe’s amended complaint. 

*377 Therefore, we conclude that the First Amendment 
does not bar consideration of the claims in this case. As we 
explained in Malicki, “[b]y holding that the First 
Amendment does not bar the court’s consideration of the 
parishioners’ allegations, we expressly do not pass on the 
merits of the underlying case.” Op. at 365. Further, 
although for purposes of this opinion we have assumed that 
the romantic involvement was a sexual relationship, this 
opinion should not be read as determining the sufficiency 
of the underlying allegations of the operative complaint. 
On remand, the plaintiff should have the opportunity to 
amend the complaint to make more specific and definite 
the allegations of the underlying behavior complained of, 
and the Church Defendants should have the opportunity to 
attack the sufficiency of these allegations consistent with 
this opinion. Accordingly, we quash Evans and remand 
this case for further proceedings consistent with this 
opinion. 

It is so ordered. 

SHAW, ANSTEAD, LEWIS, and QUINCE, JJ., concur. 

QUINCE, J., concurs with an opinion, in which 
ANSTEAD, J., concurs. 

WELLS, C.J., and HARDING, J., dissents with opinions. 

QUINCE J., concurring. 

I concur fully in the majority opinion and write only to 
address the dissent’s discussions in this case concerning 
the sufficiency of the allegations of the second amended 
complaint and the complaint’s use of the term “involved in 
a romantic manner,” and to address my perception that the 
dissent’s views in this case place the protection of religious 
institutions over the protection of innocent victims of 
sexual and other abuse. 

The parties, and the Fourth District in its opinion, have 
treated this case at all times as if a viable cause of action 

was stated; the parties discussed and the courts ruled on 
whether the First Amendment prohibits Doe from suing the 
defendants. Indeed, the First Amendment issue is the only 
issue before us. Moreover, all the parties and the courts 
seem to understand what is meant by the term “involved in 
a romantic manner.” 

Nevertheless, in light of the dissent in this case and the 
concurring in result only opinion in Malicki, I feel it 
necessary to briefly clarify the state of this record. The 
defendants’ motion to dismiss the second amended 
complaint sought to dismiss the entire second amended 
complaint on First Amendment grounds and sought to 
dismiss only Count III, alleging outrageous conduct, on the 
additional ground that it failed to state a cause of action. 
Although prior motions filed by the defendants also had 
requested a more definite statement, the motion filed in 
response to the second amended complaint did not. See 
generally Fla. R. Civ. P. 1.140(b) (“Any ground not stated 
shall be deemed to be waived except any ground showing 
that the court lacks jurisdiction of the subject matter may 
be made at any time.”). Whether or not the second 
amended complaint states a cause of action is simply not 
the issue before this Court. 

Further, although the second amended complaint did not 
contain specific details as to the nature of the “involved in 
a romantic manner” allegation, in this case it is a polite way 
of referring to a sexual relationship between Doe and 
Evans as described in more detail and made unequivocally 
clear by the parties’ briefs. The defendants opined: 

The only factual difference between 
the case at bar and a sexual 
relationship is a priest and his 
alleged employers are religious 
*378 entities. There is little doubt 
that were Father Evans any other 
member of society, he could not be 
liable for engaging in a consensual 
sexual relationship with the 
Petitioner, nor could his alleged 
employers be liable for breaching a 
fiduciary duty and/or negligently 
hiring, supervising or retaining him. 

(Emphasis supplied.) The purpose of pleadings is to put the 
defendants on notice. In the context of this case, there is 
only one conclusion and that is that “involved in a romantic 
manner” is a euphemism for a sexual relationship. 

As for the dichotomy between the protection of religious 
institutions and the protection of the victims of abuse, it 
appears to me that the dissent has overlooked at least two 
important considerations. First, as the discussion above 
and the majority opinion made clear, no institution, 
religious or otherwise, may be held responsible unless that 
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institution is proven to be at fault under a cause of action 
recognized by our civil law. The burden of proving a 
recognized cause of action rests at all times with the 
claimants and alleged victims. We are simply denying 
immunity to those who may be found at fault. Second, and 
perhaps more important, the dissent overlooks the fact that 
all too often acts of sexual and other abuse are committed 
against especially vulnerable victims by those who occupy 
sensitive positions of trust or authority over them. In other 
words, it is often the case that both children and adults in 
need of emotional counseling are particularly vulnerable to 
abuse by those from whom they seek counseling; they 
often reveal their vulnerability and open their hearts and 
souls to those from whom they seek help. 

It is only when positions of trust are seriously abused that 
the law recognizes a claim for the victim. In my view, these 
wrongs are too serious to grant a blanket immunity to the 
offender and those that place them in a position to do harm, 
even though they are aware of the offender’s prior record 
or propensity for abuse. I do not believe the First 
Amendment requires such a result. 

ANSTEAD, J., concurs. 

WELLS, C.J., dissenting. 

I respectfully dissent. 

I approve of much of Judge Polen’s reasoning in his 
well-written opinion for the Fourth District Court of 
Appeal. See Doe v. Evans, 718 So.2d 286 (Fla. 4th DCA 
1998). Likewise, I agree with much of Justice Harding’s 
well-reasoned dissents in this case and in Malicki v. Doe, 
814 So.2d at 367-69 (Fla. 2002) (Harding, J., dissenting), 
except I would recognize the First Amendment bar 
exception stated in Doe v. Dorsey, 683 So.2d 614, 617 
(Fla. 5th DCA 1996) (indicating that tort action would not 
be barred by the First Amendment where the complaint 
alleges tortious conduct which constituted a violation of 
criminal law). I explained the basis of my reasoning for 
this exception in my separate opinion in Malicki. See 
Malicki, at 365-66 (Wells, C.J., concurring in result only). 

I would not, however, reach the First Amendment issue in 
this case because in my view the operative complaint does 
not state a cause of action based upon any tort which 
previously has been recognized under Florida law. I cannot 
agree with the majority or Justice Quince that we should 
overlook the cause of action analysis because neither the 
trial court nor the district court addressed the issue of 
whether the operative complaint failed to state a cause of 
action. Clearly, this analysis has *379 not been waived. See 
Fla. R. Civ. P. 1.140(h).4 

4 Florida Rule of Civil Procedure 1.140(h) provides: 
(1) A party waives all defenses and objections that 
the party does not present either by motion under 
subdivisions (b), (e), or (f) of this rule, or if the 
party has made no motion, in a responsive pleading 
except as provided in subdivision (h)(2). 
(2) The defenses of failure to state a cause of action 
or a legal defense or to join an indispensable party 
may be raised by motion for judgment on the 
pleadings or at the trial on the merits in addition to 
being raised either in a motion under subdivision 
(b) or in the answer or reply. The defense of lack of 
jurisdiction of the subject matter may be raised at 
any time. 

(Emphasis added.) 

It seems logically inescapable to me that before a court 
may determine whether a cause of action in tort is barred 
by the First Amendment a court must make the threshold 
decision that the allegations in the operative complaint 
assert ultimate facts sufficient to state a cause of action 
upon which there may be a recovery in tort. If the 
allegations in the operative complaint do not state a cause 
of action for a cognizable tort, then the issue of whether the 
First Amendment bars the suit is immaterial. Cf. Dorsey, 
683 So.2d at 617 (noting that the issue of whether First 
Amendment bars suit need not be reached where the suit is 
time-barred by the statute of limitations). 

Examining the First Amendment issue before examining 
procedural requirements would be logical only if the First 
Amendment precluded any suit against a religious 
organization or its agents. This must be so because if the 
First Amendment barred all suits, then there would be no 
need to examine the operative complaint for procedural 
bars, e.g., insufficient allegations in the operative 
complaint or a statute of limitations violation. As 
previously stated, however, I would recognize an 
exception to the bar of the First Amendment based upon 
allegations and proof of criminal sexual assault and 
battery. See Malicki, op. at 365-66 (Wells, C.J., concurring 
in result only); Dorsey, 683 So.2d at 617. Thus, I conclude 
that the initial inquiry a court must make when faced with 
this type of claim against a religious institution is whether 
there are ultimate facts pled that allege conduct which 
would come within the exception. 

Accordingly, to begin my review of this case, I read the 
operative complaint. 

What I found when I read the operative complaint was 
two-fold: First, I discovered that the operative complaint 
did not state a cause of action which would come within 
the First Amendment exception that I would recognize. See 
Malicki, op. at 366 (Wells, C.J., concurring in result only). 
Second, and more importantly, the operative complaint did 
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not state a cause of action based upon any cognizable tort 
under Florida law. The majority demonstrates my concern 
at the beginning of its opinion when the majority asserts 
that the claim is based upon alleged “sexual misconduct.” 
See id., op. at 361. “Sexual misconduct” is a phrase of 
inherent vagueness and has no meaning in Florida tort law. 

Torts have defined elements, whether intentional or 
negligent. Ultimate facts must be pled to allege that the 
conduct in question consists of those elements which make 
the conduct actionable in tort. For example, an assault is 
“the apprehension of immediate harmful or offensive 
contact with the plaintiff’s person, caused by acts intended 
to result in such contacts, or the apprehension of them, 
directed at the plaintiff or a third person[;]” a battery is 
*380 the “unpermitted, unprivileged contact[ ] with [the 
plaintiff’s] person, caused by acts intended to result in such 
contact[ ] ... directed at the [plaintiff’s person] or a third 
person.” William L. Prosser, Handbook of the Law of 
Torts, §§ 9-10 (1941). In contrast, the phrase used in the 
operative complaint in this case, i.e., “romantic 
involvement,” and the language used in the majority and 
concurring opinions, i.e., “sexual relationship” and “sexual 
misconduct,” simply have no similarly defined legal 
meaning. 

In the operative complaint in this case, Jane Doe alleges 
the following in her fiduciary duty count: 

18. Each of the Defendants directly solicited Plaintiff’s 
trust and confidence. 

19. The pastoral counselor-counselee relationship 
between Defendant, EVANS, and the Plaintiff, JANE 
DOE, began approximately December 27, 1991 and 
continued into mid February of 1992. 

20. During that period of time, the Defendant, EVANS, 
breached the duty alleged above to the Plaintiff by 
becoming involved with her in a romantic manner and in 
a way which made it impossible for him to adequately 
keep the Plaintiff’s interest paramount. 

21. The Defendants, HOLY REDEEMER, 
SCHOFIELD, and THE DIOCESE, were made aware 
early in the counseling process that the Defendant, 
EVANS, was abusing his position of trust. 

22. Each of the Defendants breached a fiduciary duty to 
the Plaintiff. 

(Emphasis added.) Doe adds in her count for negligent 
hiring: 

27. The Defendants, THE 
DIOCESE, SCHOFIELD, and 
HOLY REDEEMER, were 
negligent in the hiring and/or 

supervision and/or retention of 
Defendant, EVANS, in that they 
failed to protect against reasonably 
foreseeable harm. 

The complaint then seeks to recover for pain and suffering, 
mental anguish, and other damages. Importantly, there are 
no allegations that the alleged conduct resulted in any 
physical injury or that an intentional tort such as sexual 
battery occurred.5 

5 There was a count which petitioner labeled “Outrageous 
Conduct,” but that count was dismissed by the trial 
court. The Fourth District Court of Appeal affirmed the 
trial court’s dismissal. See Doe v. Evans, 718 So.2d at 
294-95. The petitioner did not pursue that count in this 
Court. 

With regard to Doe’s count one, breach of fiduciary duty, 
initially I must point out that I can locate no Florida case 
which has based a personal injury recovery on the breach 
of a fiduciary duty. It is my understanding that breach of 
fiduciary duty is a concept stemming from a business or 
trust relationship having to do with property; whereas 
professional relationships, including that of 
counselor-counselee, fit within concepts of malpractice. 
The placing of these claims within malpractice concepts 
allows for an evaluation of the conduct allegations under 
the traditional elements of negligence, i.e., duty, breach of 
duty, causation, and damages. To accept the present 
allegations as stating a cause of action results in there being 
an entirely unknown tort cause of action. This presents 
many questions. For example, what is the standard for the 
fiduciary duty? How is the standard to be evaluated? If this 
were pled as a malpractice action, the standard would be 
what a reasonably prudent counselor would or would not 
do under the circumstances. Of course, likely what is here 
being avoided is that a malpractice standard could inject 
*381 church doctrine into the case which would result in 
the First Amendment bar. 

With regard to Doe’s count two, negligent hiring, it is 
axiomatic that a claim in tort based upon negligent hiring 
or retention is inextricably bound to a cognizable tort. See 
Texas Skaggs, Inc. v. Joannides, 372 So.2d 985, 987 (Fla. 
2d DCA 1979). Judge Polen correctly makes this point in 
citing to Watson v. City of Hialeah, 552 So.2d 1146 (Fla. 
3d DCA 1989). See Evans, 718 So.2d at 289. Thus, the 
analysis circles back to whether what is alleged as the 
underlying tort states a cause of action. 

Though I fully acknowledge we have notice pleading in 
Florida, the specific allegation in paragraph 20 of the 
operative complaint, that two adults were “involved in a 
romantic manner,” simply has no meaning in tort law. The 
reach of “romantic manner” is plainly uncertain. Does 
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“romantic manner” refer to hugs, kisses, flirtation, or other 
more intimate physical sexual contact? 

Use of phrases like “sexual relationship” and “sexual 
misconduct” in an attempt to narrow “romantic 
involvement” are likewise problematic because “sexual 
relationship” covers the entire spectrum of human 
interaction. Are there any sexual relationships which are 
not actionable? For instance, is a consensual sexual 
relationship between adults actionable? If there are sexual 
relationships which are not actionable, what are the 
elements of a sexual relationship which are actionable? 
The phrase sexual misconduct is completely ambiguous 
without stating the acts or omissions of which it consists. 

I make these points because I believe it is essential for this 
Court to confront these types of questions prior to this 
Court approving tort claims that previously have gone 
unrecognized by Florida law. I do not agree that the 
dissents are choosing religious institutions over helpless 
victims. I view this case in a fundamentally different light 
despite the characterizations of the dissents. I conclude that 
the fundamental choice in this case is whether this Court 
will responsibly confront the complex questions which 
follow from making “romantic involvement,” “sexual 
relationships,” or “sexual misconduct” involving 
consenting adults actionable in tort or whether this Court 
will, without confronting the myriad of legal issues 
involved, impliedly recognize causes of action based upon 
such relationships by the use of broad, indefinite, and 
legally nonspecific language. 

If we follow the latter course, I have a deep concern that 
the counseling services provided by religious 
organizations will be jeopardized. Without elements, 
definitions, or limits, causes of action can be asserted 
which are extremely costly to defend, even if a jury 
ultimately finds the actions are baseless. This is a concern 
for religious organizations because these organizations are 
where these counseling services are provided at affordable 
rates to those who otherwise would be unable to receive 
such services. 

At this stage of the case, I do not view this case as 
involving the First Amendment. Rather, I simply view this 
case as involving a tort and pleading problem. 

Therefore, I respectfully dissent. 

HARDING, J., dissenting. 

I dissent for the reasons I expressed in Malicki v. Doe, 814 
So.2d 347 (Fla. 2002). While I recognize that the First 
Amendment does not shield a religious institution against 
all vicarious liability arising from the tortious actions of its 
employees, allowing a tort claim for negligent hiring and 

supervision or breach of fiduciary duty against the 
hierarchy of a religious institution *382 would necessarily 
require a secular court to impermissibly interpret the 
religious institution’s law, policies, and practices and 
would amount to excessive entanglement of religion by the 
state; therefore, such a claim is barred by the First 
Amendment. 

Furthermore, the majority quashes the lower court’s 
decision in this case on the basis of a questionable 
extension of Malicki. Unlike the instant case, Malicki 
involves a child victim and the complaint included specific 
allegations of criminal sexual battery (e.g., “unlawfully 
fondled, molested, touched, abused, sexually assaulted, 
and/or battered”). Indeed, a large number of the cases 
relied on by the majority in supporting its decision in 
Malicki involve specific allegations of child abuse or 
criminal sexual assault.6 Moreover, in reaching its 
conclusion in the instant case, the majority relies on a 
federal case where the complaint alleged a criminal sexual 
assault upon a minor. See Majority Op. at 376 (quoting 
Martinelli v. Bridgeport Roman Catholic Diocesan Corp., 
196 F.3d 409 (2d Cir.1999)). In this case, however, there is 
no allegation of criminal sexual assault against a minor or, 
for that matter, no specific allegation of sexual 
misconduct; therefore, it seems inappropriate to quash the 
district court’s decision in the instant case based on 
decisions so clearly distinguishable on their facts. 

6 See Smith v. O’Connell, 986 F.Supp. 73, 80 (D.R.I.1997) 
(holding that First Amendment did not bar minor’s claim 
of sexual molestation against priest and church for 
negligent supervision); Nutt v. Norwich Roman Catholic 
Diocese, 921 F.Supp. 66 (D.Conn.1995) (holding that 
Free Exercise Clause does not bar claim for negligent 
employment based upon alleged sexual abuse of altar 
boys by priest); Isely v. Capuchin Province, 880 F.Supp. 
1138, 1151 (E.D.Mich.1995) (holding no First 
Amendment bar to claim of negligent supervision by 
student sexual abuse victim, but First Amendment does 
bar claim of negligent hiring); Bear Valley Church of 
Christ v. DeBose, 928 P.2d 1315, 1323 (Colo.1996) 
(holding First Amendment not a bar to child’s various 
tort claims against pastor); Doe v. Malicki, 771 So.2d 
545, 548 (Fla. 3d DCA 2000) (holding child and adult’s 
claims of negligent hiring and supervision based on 
sexual assault by priest not barred by First Amendment); 
Konkle v. Henson, 672 N.E.2d 450, 456 
(Ind.Ct.App.1996) (holding that child victim of sexual 
molestation could bring claim of negligent hiring and 
supervision against church); Mrozka v. Archdiocese of 
St. Paul & Minneapolis, 482 N.W.2d 806, 812 
(Minn.Ct.App.1992) (holding that First Amendment is 
not violated by the imposition of punitive damages 
against church based upon priest’s sexual abuse of child 
); Kenneth R. v. Roman Catholic Diocese, 229 A.D.2d 
159, 654 N.Y.S.2d 791, 795-96 (N.Y.App.Div.1997) 
(holding that child’s negligent supervision and retention 
claims against diocese not barred by First Amendment); 

Page 20
Appendix E – 114

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0230941601&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002178802&pubNum=735&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002178802&pubNum=735&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999254402&pubNum=506&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999254402&pubNum=506&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997234842&pubNum=345&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_345_80&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_345_80
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996027044&pubNum=345&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996027044&pubNum=345&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995068466&pubNum=345&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_345_1151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_345_1151
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995068466&pubNum=345&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_345_1151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_345_1151
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996279497&pubNum=661&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_661_1323&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_661_1323
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996279497&pubNum=661&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_661_1323&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_661_1323
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000453542&pubNum=735&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_735_548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_735_548
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000453542&pubNum=735&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_735_548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_735_548
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996240704&pubNum=578&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_578_456&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_578_456
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996240704&pubNum=578&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_578_456&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_578_456
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992062414&pubNum=595&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_595_812&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_595_812
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992062414&pubNum=595&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_595_812&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_595_812
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992062414&pubNum=595&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_595_812&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_595_812
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997065267&pubNum=602&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_602_795&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_602_795
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997065267&pubNum=602&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_602_795&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_602_795


   
  

  
   

  
   

   
    

   
  

  
    

  
 
 

 
 

 
   

  
  

 
   

   
 

    
  

  
 

 
   

   
 

    
   

 

 
 

  
   

   
  

    
   

  
 

   
    

  
 

  
  

   
 

  
    
   

   

 
  

  
       

  
 
 

 
  
 

 
  
  

 
 
 
 

  
 

 
  

  
    

 
  

 
  

  
  

 
 

 
 

   
  

 
  

 
 

 
  

  
 

  
  

 
   

  
 

  
 

  
  
  

 
  

 
  
  

 
  

   
  

  

Erickson v. Christenson, 99 Or.App. 104, 781 P.2d 383, 
386 (1989) (holding that First Amendment did not bar 
child’s tort claims against church for actions of pastor 
who engaged in sexual misconduct during course of 
counseling relationship); C.J.C. v. Corporation of the 
Catholic Bishop of Yakima, 138 Wash.2d 699, 985 P.2d 
262, 277 (1999) (holding that First Amendment did not 
bar minor sexual abuse victim from bringing tort claims 
against priest and church); see also Amato v. Greenquist, 
287 Ill.App.3d 921, 223 Ill.Dec. 261, 679 N.E.2d 446, 
450, 454 (1997) (recognizing that negligent supervision 
claim may not be barred by First Amendment, but 
holding only that Illinois does not recognize claim of 
breach of fiduciary duty based upon relationship 
between cleric and parishioner because religion is the 
foundation of the claim). 

Moreover, the majority assumes facts not alleged in the 
plaintiff’s second amended complaint and 
mischaracterizes plaintiff’s allegation as “sexual 
misconduct,” an “inappropriate sexual relationship,” or 
“engaging in a sexual relationship.” Majority Op. at 371, 
373, 375. Strictly speaking, however, the plaintiff’s second 
amended complaint merely alleges the pastor’s misdeed as 
“becoming involved with [the plaintiff] in a romantic 
manner.” It is *383 totally inappropriate for this Court to 
assume or suggest facts not alleged in the complaint.7 

7 See Lewis v. Barnett Bank, 604 So.2d 937 (Fla. 3d DCA 
1992) (“On a motion to dismiss, the trial court is 
necessarily confined to the well-pled facts alleged in the 
four corners of the complaint....”); see also Jordan v. 
Griley, 667 So.2d 493 (Fla. 3d DCA 1996). 

Furthermore, the majority’s reliance on F.G. v. 
MacDonell, 150 N.J. 550, 696 A.2d 697 (1997) is 
misplaced. In F.G., the plaintiff specifically alleged that 
the defendant “improperly induced her to engage in a 
sexual relationship.” F.G., 696 A.2d at 702 (emphasis 
added). Therefore, contrary to the majority’s assertion, 
F.G. does not address an “identical claim” to the one 
alleged here. The majority also quotes F.G. to support its 
conclusion, stating, “[T]roubled parishioners should be 
able to seek pastoral counseling free from the fear that 
counselors will sexually abuse them.” Majority op. at 375. 
However, as discussed herein, there is nothing in plaintiff’s 
second amended complaint that alleges any form of 
“sexual abuse.” 

I am troubled by the majority granting the plaintiff 
“opportunity to amend the complaint to make more 
specific and definite the allegations,” particularly after 
suggesting what those allegations should be. By doing so, 
the majority grants relief which has not been requested 
and, thus, together with the assumptions it makes as to 
plaintiff’s allegation, attempts to conform the case to reach 

the result it seeks to achieve. 

For all of these reasons, I dissent. Instead, I would join the 
large number of jurisdictions which have concluded that 
allowing a tort claim for negligent hiring and supervision 
or breach of fiduciary duty against a religious organization 
violates the First Amendment of our Constitution and 
affirm the lower court’s decision8. 

8 Federal courts: Dausch v. Rykse, 52 F.3d 1425, 1429 
(7th Cir.1994) (holding that First Amendment barred 
parishioner’s negligent hiring and supervision and 
breach of fiduciary duty claims against pastor and 
church for sexual contact that occurred between pastor 
and parishioner during the course of a counseling 
relationship); Ayon v. Gourley, 47 F.Supp.2d 1246, 1250 
(D.Colo.1998) (holding that First Amendment barred 
negligent hiring and supervision claim against 
archdiocese for alleged sexual abuse of minor by priest), 
aff’d on other grounds, 185 F.3d 873 (10th Cir.1999) 
(unpublished decision); Schmidt v. Bishop, 779 F.Supp. 
321, 325-26 (S.D.N.Y.1991) (holding that First 
Amendment barred child’s breach of fiduciary duty 
claim against pastor). 

State courts: Louisiana: Roppolo v. Moore, 644 So.2d 
206, 207 (La.Ct.App.1994) (holding that negligent 
claims against clergy member and religious 
organization for alleged sexual misconduct during the 
course of a counseling relationship were tantamount 
to impermissible clergy malpractice claim); Maine: 
Bryan R. v. Watchtower Bible & Tract Society, 738 
A.2d 839, 848 (Me.1999) (stating in dicta that 
“[a]llowing a secular court or jury to determine 
whether a church and its clergy have sufficiently 
disciplined, sanctioned, or counseled a church 
member would insert the State into church matters in 
a fashion wholly forbidden by the Free Exercise 
Clause of the First Amendment”); Swanson v. Roman 
Catholic Bishop of Portland, 692 A.2d 441, 444 
(Me.1997) (holding that First Amendment barred 
negligent supervision claim against a church 
regarding sexual relationship between adult 
parishioner and priest during the course of a marital 
counseling); Michigan: Teadt v. Lutheran Church 
Missouri Synod, 237 Mich.App. 567, 603 N.W.2d 
816, 822-23 (1999) (holding that claim of breach of 
fiduciary duty against pastor for sexual relationship 
with parishioner during the course of pastoral 
counseling was tantamount to impermissible clergy 
malpractice claim); Minnesota: Mulinix v. Mulinix, 
No. CZ97-297, 1997 WL 585775, *6 (Minn.Ct.App. 
Sept.22, 1997) (holding that negligent retention and 
supervision claims based upon a pastor’s sexual 
contact with parishioners was barred by the First 
Amendment); Missouri: Gibson v. Brewer, 952 
S.W.2d 239, 246-48 (Mo.1997) (holding that First 
Amendment barred child victim of sexual abuse by 
priest from bringing negligent hiring and supervision 
claims, but that First Amendment would not be 
violated by adjudication of claim of intentional failure 
to supervise priest); H.R.B. v. J.L.G., 913 S.W.2d 92, 
98-99 (Mo.Ct.App.1995) (holding that First 
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Amendment barred child victim of sexual abuse by 
priest from bringing breach of fiduciary duty claim 
against priest, church official, and church); Nebraska: 
Schieffer v. Catholic Archdiocese of Omaha, 244 Neb. 
715, 508 N.W.2d 907, 911-13 (1993) (holding that 
First Amendment barred adult parishioner who 
engaged in sexual relationship with priest during the 
course of pastoral counseling from bringing 
intentional infliction of emotional distress, 
negligence, and breach of fiduciary duty claims); 
Texas: Hawkins v. Trinity Baptist Church, 30 S.W.3d 
446, 453 (Texas Ct.App.2000) (declining to recognize 
breach of fiduciary duty claim against pastor for 
sexual relationship with adult parishioner during the 
course of marital counseling because of “concerns 
towards treading upon the Free Exercise Clause”); 
Wisconsin: L.L.N. v. Clauder, 209 Wis.2d 674, 563 
N.W.2d 434, 445 (1997) (holding that First 
Amendment barred consideration of negligent 
supervision claim against diocese for sexual 
relationship between adult parishioner and priest 
while the priest was counseling the parishioner in his 
position as a chaplain); Pritzlaff v. Archdiocese of 

Milwaukee, 194 Wis.2d 302, 533 N.W.2d 780, 790 
(1995) (same). 

All Citations 

814 So.2d 370, 27 Fla. L. Weekly S229 

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works. 

Page 22
Appendix E – 116

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993236270&pubNum=595&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_595_911&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_595_911
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993236270&pubNum=595&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_595_911&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_595_911
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000448111&pubNum=4644&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_4644_453&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_4644_453
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000448111&pubNum=4644&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_4644_453&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_4644_453
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997115344&pubNum=595&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_595_445&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_595_445
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997115344&pubNum=595&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_595_445&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_595_445
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995138373&pubNum=595&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_595_790&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_595_790
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995138373&pubNum=595&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_595_790&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_595_790
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995138373&pubNum=595&originatingDoc=I70f757170c5d11d9bc18e8274af85244&refType=RP&fi=co_pp_sp_595_790&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_595_790


445 So.2d 1015 
(Cite as: 445 So.2d 1015) 

Supreme Court of Florida.

 
Emily GOODING, as personal representative of the

 
Estate of T. Hagood Gooding, deceased, Petitioner,

 

v.

 
UNIVERSITY HOSPITAL BUILDING, INC., d/

 
b/a Memorial Hospital of Jacksonville, etc., Re


spondent.

 

No. 62828.

 
Jan. 19, 1984.

 

Rehearing Denied March 22, 1984.

 

Personal representative of deceased brought 
wrongful death action against hospital alleging 
medical malpractice caused death of her decedent. 
The Circuit Court, Duval County, Sam Goodfriend, 
J., entered final judgment against hospital and hos
pital appealed. The District Court of Appeal, 419 
So.2d 1111, Booth, J., reversed and certified two 
questions of great public importance. Application 
was brought for review of the decision of the Dis
trict Court of Appeal. The Supreme Court, McDon
ald, J., held that: (1) jury could not reasonably find 
that but for the negligent failure to properly dia
gnose and treat decedent he would not have died; 
(2) plaintiff in medical malpractice action must 
show that injury more likely than not resulted from 
defendant's negligence in order to establish a jury 
question on proximate cause; (3) hospital could not 
be held liable where evidence did not show greater 
than even chance of survival for decedent in ab
sence of negligence of hospital; and (4) theory of 
recovery for loss of chance to survive predicated 
upon alleged medical malpractice is not actionable 
in Florida. 

Decision of District Court of Appeal approved. 

Adkins, J., dissented. 

West Headnotes 

[1] Health 198H 827 

Page 1 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(G) Actions and Proceedings 

198Hk827 k. Instructions. Most Cited 
Cases 

(Formerly 204k8 Hospitals) 
In action for wrongful death alleging negli

gence of hospital, adding to standard jury charges 
on legal cause an instruction that “if you find 
[decedent] had a significant chance of survival and 
if you find that negligence on the part of the de
fendant, its agents or servants, destroyed 
[decedent's] chances for survival, then the negli
gence of that defendant * * * is a legal cause of in
jury” was error. 

[2] Health 198H 611 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(B) Duties and Liabilities in General 

198Hk611 k. Elements of Malpractice or 
Negligence in General. Most Cited Cases 

(Formerly 299k18.1 Physicians and Surgeons) 
To prevail in a medical malpractice case a 

plaintiff must establish the following: standard of 
care owed by defendant, defendant's breach of 
standard of care, and that said breach proximately 
caused the damages claimed. 

[3] Negligence 272 1675 

272 Negligence 
272XVIII Actions 

272XVIII(C) Evidence 
272XVIII(C)5 Weight and Sufficiency 

272k1674 Proximate Cause 
272k1675 k. In General; Degrees of 

Proof. Most Cited Cases 
(Formerly 272k56(1.2), 272k119(1)) 
In negligence actions, Florida courts follow the 

more likely than not standard of causation and re

Page 23
Appendix E – 117

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1982137238
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1982137238
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198H
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198HV
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198HV%28G%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198Hk827
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=198Hk827
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=198Hk827
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198H
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198HV
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198HV%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198Hk611
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=198Hk611
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272XVIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272XVIII%28C%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272XVIII%28C%295
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272k1674
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=272k1675
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=272k1675


Page 2 
445 So.2d 1015 
(Cite as: 445 So.2d 1015) 

quire proof that the negligence probably caused 
plaintiff's injuries. 

[4] Health 198H 633 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(B) Duties and Liabilities in General 

198Hk630 Proximate Cause 
198Hk633 k. Loss of Chance and In

creased Risk of Harm. Most Cited Cases 
(Formerly 204k8 Hospitals) 
In action for wrongful death alleging negli

gence of hospital, testimony established a no better 
than even chance for decedent to survive, even had 
there been immediate diagnosis of his condition and 
emergency surgery; therefore, jury could not reas
onably find that but for the negligent failure to 
properly diagnose and treat decedent he would not 
have died. 

[5] Health 198H 826 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(G) Actions and Proceedings 

198Hk824 Questions of Law or Fact and 
Directed Verdicts 

198Hk826 k. Proximate Cause. Most 
Cited Cases 

(Formerly 299k18.1 Physicians and Surgeons) 
In medical malpractice action, plaintiff must 

show more than a decreased chance of survival be
cause of defendant's misconduct, that is, plaintiff 
must show that the injury more likely than not res
ulted from the defendant's negligence in order to es
tablish a jury question of proximate cause; plaintiff 
must show that what was done or failed to be done 
probably would have affected the outcome; disap
proving Hernandez v. Clinica Pasteur, Inc., 293 
So.2d 747, and Dawson v. Weems, 352 So.2d 1200. 

[6] Health 198H 633 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(B) Duties and Liabilities in General 

198Hk630 Proximate Cause 
198Hk633 k. Loss of Chance and In

creased Risk of Harm. Most Cited Cases 
(Formerly 204k8 Hospitals) 
In action for wrongful death alleging negli

gence of hospital, even though testimony estab
lished standard of care and hospital's breach of that 
standard when its emergency room staff failed to 
diagnose and treat decedent, hospital could not be 
held liable where evidence did not show a greater 
than even chance of survival for decedent in ab
sence of negligence. 

[7] Health 198H 633 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(B) Duties and Liabilities in General 

198Hk630 Proximate Cause 
198Hk633 k. Loss of Chance and In

creased Risk of Harm. Most Cited Cases 
(Formerly 299k18.12 Physicians and Surgeons) 
Theory of recovery for loss of a chance to sur

vive predicated upon alleged medical malpractice is 
not actionable in Florida. 

*1016 Richard W. Ervin, Brian S. Duffy and 
Robert King High, Jr., of Ervin, Varn, Jacobs, 
Odom & Kitchen, Tallahassee, and V. James Facci
olo of Searcy & Facciolo, Jacksonville, for petition
er. 

Bruce S. Bullock and Robert M. Sharp of Bullock, 
Sharp, Childs, Mickler & Cohen, Jacksonville, for 
respondent. 

Larry Klein, West Palm Beach, for Academy of 
Florida Trial Lawyers, amicus curiae. 

Joel D. Eaton of Podhurst, Orseck, Parks, Josefs
berg, Eaton, Meadow & Olin, Miami, for Dade 
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County Trial Lawyers Ass'n, amicus curiae. 

James E. Cobb and Jack W. Shaw, Jr. of Mathews, 
Osborne, McNatt, Gobelman & Cobb, and John E. 
Thrasher, Jacksonville, for Florida Medical Ass'n, 
amicus curiae. 

McDONALD, Justice. 
This case is before us to review a district court 

decision, *1017University Hospital Building, Inc. v. 
Gooding, 419 So.2d 1111 (Fla. 1st DCA 1982), 
which certified the following questions: 

1. WHETHER PLAINTIFF IN A WRONGFUL 
DEATH ACTION MUST PROVE THAT MORE 
LIKELY THAN NOT THE DEATH WAS 
CAUSED BY DEFENDANT'S NEGLIGENCE. 

2. WHETHER A THEORY OF RECOVERY 
FOR LOSS OF A CHANCE TO SURVIVE PRE
DICATED UPON ALLEGED MEDICAL MAL
PRACTICE IS ACTIONABLE IN FLORIDA; 
AND, IF SO, (A) WHETHER THE TRIAL 
COURT PROPERLY INSTRUCTED ON SAME, 
AND (B) WHAT IS THE APPROPRIATE 
MEASURE OF DAMAGES? 

Id. at 1115. We have jurisdiction under article 
V, section 3(b)(4) of the Florida Constitution. We 
answer the first question in the affirmative, the 
second question in the negative, and approve the 
decision under review. 

On the afternoon of October 14, 1976 T. Ha-
good Gooding suffered lower abdominal pain and 
fainted at home. Mr. Gooding's wife called the of
fice of Mr. Gooding's gastroenterologist, Dr. Bor
land, to inform Dr. Borland of these symptoms. Mr. 
Gooding was transported to the emergency room of 
Memorial Hospital of Jacksonville. The emergency 
room staff failed to take a history or to examine Mr. 
Gooding in the belief that Dr. Borland, who was in 
the hospital and aware that Mr. Gooding was com
ing to the emergency room, would arrive shortly. 
Dr. Borland did not respond to repeated paging. Mr. 
Gooding complained of increasing abdominal pain 

and asked to use a bedpan. Soon after straining on 
the bedpan, Mr. Gooding could not catch his breath. 
Dr. Borland arrived in the emergency room when 
Mr. Gooding went into cardiac arrest. Mr. Gooding 
died about forty-five minutes after arriving at the 
hospital. The autopsy revealed that he died from a 
ruptured abdominal aortic aneurysm which caused 
massive internal bleeding. 

[1] Emily Gooding, personal representative of 
Mr. Gooding's estate, brought a wrongful death ac
tion against the hospital alleging negligence by the 
emergency room staff in not taking an adequate his
tory, in failing to physically examine Mr. Gooding, 
and in not ordering the laboratory tests necessary to 
diagnose and treat Mr. Gooding's abdominal an
eurysm before he bled out and went into cardiac ar
rest. Mrs. Gooding's expert witness, Dr. Charles 
Bailey, a cardiologist, testified that the inaction of 
the emergency room staff violated accepted medical 
standards. Dr. Bailey, however, failed to testify that 
immediate diagnosis and surgery more likely than 
not would have enabled Mr. Gooding to survive. 
Even so, the trial court denied the hospital's motion 
for directed verdict on causation. In addition to the 
standard jury instruction on negligence and over the 
hospital's objection, the trial court instructed the 
jury that they could find for Gooding if the hospital 

FN1destroyed Mr. Gooding's chance to survive. 
The jury found the hospital liable and awarded 
$300,000 in compensatory damages to Gooding's 
estate. 

FN1. The actual causation instructions giv
en are as follows: 

“Negligence is a legal cause of death and 
damages if it directly and in natural and 
continuous sequence produces or con
tributes substantially to producing such 
death, so that it can reasonably be said 
that, but for the negligence, the death 
would not have occurred. If you find that 
Hagood Gooding had a significant 
chance of survival and if you find that 
negligence on the part of the defendant, 
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its agents or servants, destroyed Mr. 
Gooding's chances for survival, then the 
negligence of that defendant or defend-
ants-that defendant is a legal cause of in
jury ”. (Emphasis added.) In our view 
the trial judge erred in adding this 
change to the standard jury charges on 
legal cause. 

The hospital appealed. The district court re
versed on the grounds that the trial court should 
have directed a verdict in favor of the hospital be
cause Mr. Gooding's chances of survival under the 
best of conditions were no more than even. The 
plaintiff, therefore, could not meet the more likely 
*1018 than not test for causation. The district court 
certified the questions above and recognized the ap
parent conflict between this decision and the de
cisions of the third and fourth districts in Hernan
dez v. Clinica Pasteur, Inc., 293 So.2d 747 (Fla. 3d 
DCA 1974), and Dawson v. Weems, 352 So.2d 
1200 (Fla. 4th DCA 1977). 

[2] To prevail in a medical malpractice case a 
plaintiff must establish the following: the standard 
of care owed by the defendant, the defendant's 
breach of the standard of care, and that said breach 
proximately caused the damages claimed. Wale v. 
Barnes, 278 So.2d 601, 603 (Fla.1973). In this case 
Dr. Bailey's testimony established the standard of 
care and the hospital's breach of that standard when 
its emergency room staff failed to diagnose and 
treat Mr. Gooding. The critical issue here is wheth
er the district court correctly decided that the hos
pital was entitled to a directed verdict because the 
plaintiff failed to prove causation. We hold that it 
did and approve the decision of the district court. 

[3] In negligence actions Florida courts follow 
the more likely than not standard of causation and 
require proof that the negligence probably caused 
the plaintiff's injury. See Tampa Electric Co. v. 
Jones, 138 Fla. 746, 190 So. 26 (1939); Greene v. 
Flewelling, 366 So.2d 777 (Fla. 2d DCA 1978), 
cert. denied, 374 So.2d 99 (Fla.1979); Bryant v. Jax 
Liquors, 352 So.2d 542 (Fla. 1st DCA 1977), cert. 

denied, 365 So.2d 710 (Fla.1978). Prosser explored 
this standard of proof as follows: 

On the issue of the fact of causation, as on oth
er issues essential to his cause of action for negli
gence, the plaintiff, in general, has the burden of 
proof. He must introduce evidence which affords 
a reasonable basis for the conclusion that it is 
more likely than not that the conduct of the de
fendant was a substantial factor in bringing about 
the result. A mere possibility of such causation is 
not enough; and when the matter remains one of 
pure speculation or conjecture, or the probabilit
ies are at best evenly balanced, it becomes the 
duty of the court to direct a verdict for the de
fendant. 

Prosser, Law of Torts § 41 (4th Ed.1971) 
(footnotes omitted). 

[4] Mrs. Gooding first contends that the estate 
presented sufficient expert testimony for a jury to 
find the hospital's negligence more likely than not 
constituted a substantial factor in Mr. Gooding's 
death. She claims that the district court impermiss
ibly reweighed the evidence and substituted its own 
judgment in place of the jury verdict. This is not so. 
Our review of the evidence convinces us that the 
testimony established a no better than even chance 
for Mr. Gooding to survive, even had there been an 
immediate diagnosis of the aneurysm and emer
gency surgery. Therefore, a jury could not reason
ably find that but for the negligent failure to prop
erly diagnose and treat Mr. Gooding he would not 
have died. 

Mrs. Gooding also contends that Florida courts 
have recognized a cause of action for loss of a 
chance to survive, even where the patient's chances 
of survival were evenly balanced or less than likely 
in decisions of the third and fourth district courts of 
appeal in Hernandez v. Clinica Pasteur, Inc. and 
Dawson v. Weems. In Hernandez the wrongful 
death action was based upon the defendant's failure 
to diagnose and treat a heart condition when prompt 
diagnosis and treatment would have given the pa
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tient a better chance to live. The district court re
versed a directed verdict in favor of the defendants, 
on the grounds that the plaintiff introduced suffi
cient evidence to create a jury question on causa
tion. 

The issue of proximate cause was as to whether 
appellees' malpractice contributed to the cause of 
death. In this connection, the testimony that ap
pellant's decedent would have had a better chance 
to survive if he had received prompt medical at
tention was sufficient to form a basis for the sub
mission of the issue to the jury. 

293 So.2d at 750. In Dawson v. Weems the 
fourth district cited Hernandez to support *1019 a 
holding that a jury could properly find that a hospit
al caused a patient's death by giving him bank 
blood instead of the fresh blood requested, thereby 
depriving the patient of his “best chance” to sur
vive, notwithstanding the plaintiff's failure to prove 
this deprivation either contributed to the patient's 
death or made his survival unlikely. 352 So.2d at 
1203. These cases suggest a standard we cannot ac
cept. 

Neither Hernandez nor Dawson contains any 
reasoning or authority to support a rule relaxing the 
more likely than not standard of causation in med
ical malpractice actions although they do hold that 
a plaintiff may go to the jury on proximate cause 
merely by showing that the defendant decreased the 
chances for survival, no matter how small. Those 
cases are antithetical to our concept of proximate 
cause and are disapproved. 

There is some authority for the loss of a chance 
to survive theory from other jurisdictions. The reas
oning behind this theory was perhaps best stated in 
Hicks v. United States, 368 F.2d 626, 632 (4th 
Cir.1966) as follows: 

When a defendant's negligent action or inaction 
has effectively terminated a person's chance of 
survival, it does not lie in the defendant's mouth 
to raise conjectures as to the measure of the 

chances that he has put beyond the possibility of 
realization. If there was any substantial possibil
ity of survival and the defendant has destroyed it, 
he is answerable. Rarely is it possible to demon
strate to an absolute certainty what would have 
happened in circumstances that the wrongdoer 
did not allow to come to pass. The law does not 
in the existing circumstances require the plaintiff 
to show to a certainty that the patient would have 
lived had she been hospitalized and operated on 
promptly. 

The plaintiff in Hicks, however, also met the 
more likely than not test because expert testimony 
established that the patient “would have survived” 
with prompt diagnosis and surgery. Id. In Hamil v. 
Bashline, 481 Pa. 256, 392 A.2d 1280 (1978), the 
Supreme Court of Pennsylvania approved the loss 
of a chance theory, citing Hicks and section 323(a) 
of the Restatement (Second) of Torts (1965). The 
Hamil court held that 

once a plaintiff has demonstrated that defendant's 
acts or omissions, in a situation to which Section 
323(a) applies, have increased the risk of harm to 
another, such evidence furnishes a basis for the 
fact-finder to go further and find that such in
creased risk was in turn a substantial factor in 
bringing about the resultant harm; the necessary 
proximate cause will have been made out if the 
jury sees fit to find cause in fact. 

Id. at 272, 392 A.2d at 1288 (footnote omitted). 
The plaintiff in Hamil also met the more likely than 
not standard with expert testimony that the patient 
had a seventy-five percent chance of recovery with 
prompt treatment. Id. Other jurisdictions have al
lowed recovery even where the chance of survival 
was less than even. See James v. United States, 483 
F.Supp. 581 (N.D.Cal.1980) (negligent diagnosis 
which destroys even the smallest chance to prolong 
life or reduce suffering may be actionable); Kallen
berg v. Beth Israel Hospital, 45 A.D.2d 177, 357 
N.Y.S.2d 508 (N.Y.App.Div.1974), affirmed, 37 
N.Y.2d 719, 374 N.Y.S.2d 615, 337 N.E.2d 128 
(1975) (proximate cause is a jury question where 
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evidence indicates that the patient had a twenty to 
forty percent chance of survival with proper treat
ment); Hershovits v. Group Health Cooperative, 99 
Wash.2d 609, 664 P.2d 474 (1983) (negligent dia
gnosis that reduced a patient's chance of survival 
from thirty-nine to twenty-five percent created jury 
question on proximate cause). 

Relaxing the causation requirement might cor
rect a perceived unfairness to some plaintiffs who 
could prove the possibility that the medical mal
practice caused an injury but could not prove the 
probability of causation, but at the same time could 
create an injustice. Health care providers could find 
themselves defending cases simply because a pa
tient fails to improve or where serious disease pro
cesses are not *1020 arrested because another 
course of action could possibly bring a better result. 
No other professional malpractice defendant carries 
this burden of liability without the requirement that 
plaintiffs prove the alleged negligence probably 
rather than possibly caused the injury. See e.g. 
Freeman v. Rubin, 318 So.2d 540 (Fla. 3d DCA 
1975) (plaintiff in legal malpractice action must 
show that, but for the attorney's negligence, the 
plaintiff had a good cause of action in the underly

FN2ing suit). We cannot approve the substitution of 
such an obvious inequity for a perceived one. 

FN2. We have also held that a person con
victed of crime is not entitled to relief from 
his conviction because of ineffective as
sistance of his counsel unless he could 
show that this deficient conduct likely af
fected the outcome of court proceedings. 
Knight v. State, 394 So.2d 997 (Fla.1981). 

We believe the better course would be to retain 
the more likely than not standard of causation in 
medical malpractice actions, as stated by the Su
preme Court of Ohio as follows: 

In an action for wrongful death, where medical 
malpractice is alleged as the proximate cause of 
death, and plaintiff's evidence indicates that a 
failure to diagnose the injury prevented the pa

tient from an opportunity to be operated on, 
which failure eliminated any chance of the pa
tient's survival, the issue of proximate cause can 
be submitted to a jury only if there is sufficient 
evidence showing that with proper diagnosis, 
treatment and surgery the patient probably would 
have survived. 

Cooper v. Sisters of Charity of Cincinnati, Inc., 
27 Ohio St.2d 242, 253-54, 272 N.E.2d 97, 104 
(1971). In Cooper, as in the case at bar, the plaintiff 
sued a hospital and other health care providers for 
failing to properly diagnose and treat a patient in 
the hospital's emergency room. The patient in 
Cooper later died of a skull fracture which caused 
intracranial pressure and hemorrhage. The 
plaintiff's expert witness testified that the patient 
would have had about a fifty percent chance of sur
vival with surgery. The Cooper court affirmed a 
directed verdict for the defendants, rejecting the 
plaintiff's arguments for a lesser standard of causa
tion in loss of a chance cases. 

Lesser standards of proof are understandably 
attractive in malpractice cases where physical 
well being, and life itself, are the subject of litig
ation. The strong intuitive sense of humanity 
tends to emotionally direct us toward a conclu
sion that in an action for wrongful death an in
jured person should be compensated for the loss 
of any chance for survival, regardless of its re
moteness. However, we have trepidations that 
such a rule would be so loose that it would pro
duce more injustice than justice. 

Id., at 251-52, 272 N.E.2d at 103. Cooper has 
been followed in other jurisdictions, see Hiser v. 
Randolph, 126 Ariz. 608, 617 P.2d 774 
(Ct.App.1980); Morgenroth v. Pacific Medical 
Center, Inc., 54 Cal.App.3d 521, 126 Cal.Rptr. 681 
(Ct.App.1976), and reflects the majority rule of jur
isdictions considering this issue. 

[5][6] We agree with the majority rule as enun
ciated in Cooper and hold that a plaintiff in a med
ical malpractice action must show more than a de
creased chance of survival because of a defendant's 
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conduct. The plaintiff must show that the injury 
more likely than not resulted from the defendant's 
negligence in order to establish a jury question on 
proximate cause. In other words, the plaintiff must 
show that what was done or failed to be done prob
ably would have affected the outcome. In the case 
under review Mrs. Gooding failed to meet this test 
by presenting evidence of a greater than even 
chance of survival for Mr. Gooding in the absence 
of negligence. The district court properly ruled that 
the trial court should have granted the hospital's 
motion for directed verdict. 

[7] For the reasons stated above, we approve 
the decision under review and answer the first certi
fied question in the affirmative and retain the more 
likely than *1021 not standard of causation in med
ical malpractice actions. We answer the second 
question on allowing recovery for the loss of a 
chance to survive in the negative. We leave the 
question of a proper instruction and measure of 
damages to a future case meeting the standard for 
recovery. 

It is so ordered. 

ALDERMAN, C.J., and BOYD, OVERTON and
 
 
SHAW, JJ., concur.

 
ADKINS, J., dissents.

 

Fla.,1984.
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Patients brought negligence action against psy
chotherapist, alleging breach of confidentiality. The 
Circuit Court, Orange County, Richard F. Conrad, 
J., dismissed complaint. Patients appealed. The Dis
trict Court of Appeal, Antoon, C.J., 747 So.2d 475, 
affirmed and certified question to the Supreme 
Court. The Supreme Court, Lewis, J., held that: (1) 
psychotherapist who has created a fiduciary rela
tionship with his or her client owes that client a 
duty of confidentiality, and a breach of such duty is 
actionable in tort, and (2) impact rule was inapplic
able in cases in which psychotherapist created fidu
ciary relationship with patient and breached stat
utory duty of confidentiality to patient. 

So ordered. 

Pariente, J., concurred and filed separate opin
ion. 

Harding, Senior Justice, dissented and filed 
separate opinion in which Wells, J., concurred. 
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115III Grounds and Subjects of Compensatory 

Damages 
115III(A) Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
115III(A)2 Mental Suffering and Emo

tional Distress 
115k57.13 Negligent Infliction of 

Emotional Distress 
115k57.18 k. Particular Cases. 

Most Cited Cases 
(Formerly 115k50) 
Impact rule requiring that plaintiff seeking to 

recover emotional distress damages in negligence 
action prove that emotional distress flowed from 
physical injuries plaintiff sustained in impact upon 
his or her person was inapplicable in cases in which 
psychotherapist allegedly created fiduciary relation
ship with patient and breached statutory duty of 
confidentiality to patient; impact rule should not 
have been imposed to override clear legislative in
tent to protect patient from unauthorized disclosure 
of confidences reposed in psychotherapist, and lo
gical injuries flowing from violation of such protec
tion were emotional in nature. West's F.S.A. § 
491.0147. 

[3] Appeal and Error 30 919 

30 Appeal and Error 
30XVI Review 

30XVI(G) Presumptions 
30k915 Pleading 

30k919 k. Striking Out or Dismissal. 
Most Cited Cases 

Appellate review of dismissal is limited to ac
cepting all well-pled allegations of complaint as 
true. 
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[4] Fraud 184 7 

184 Fraud 
184I Deception Constituting Fraud, and Liabil

ity Therefor 
184k5 Elements of Constructive Fraud 

184k7 k. Fiduciary or Confidential Rela
tions. Most Cited Cases 

Elements of a cause of action for breach of fi
duciary duty are: (1) the existence of a fiduciary 
duty; (2) the breach of that duty; and (3) damage 
proximately caused by that breach. 

[5] Health 198H 578 

198H Health 
198HIV Relation Between Patient and Health 

Care Provider 
198Hk578 k. Fiduciary Duty. Most Cited 

Cases 
Non-physician psychotherapists stand in a con

fidential or fiduciary capacity as to their patients. 

[6] Appeal and Error 30 842(1) 

30 Appeal and Error 
30XVI Review 

30XVI(A) Scope, Standards, and Extent, in 
General 

30k838 Questions Considered 
30k842 Review Dependent on Whether 

Questions Are of Law or of Fact 
30k842(1) k. In General. Most 

Cited Cases 
The existence, vel non, of a duty is a question 

of law and is appropriate for an appellate court to 
review. 

[7] Health 198H 825 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(G) Actions and Proceedings 

198Hk824 Questions of Law or Fact and 
Directed Verdicts 

198Hk825 k. In General. Most Cited 

Cases 
Whether patients formed fiduciary relationship 

with psychotherapist, and, if formed, whether such 
relationship was breached, were determinations for 
finder of fact to make at trial of negligence claim 
by patient against psychotherapist for revealing 
confidential information. 

[8] Health 198H 196 

198H Health 
198HI Regulation in General 

198HI(B) Professionals 
198Hk191 Regulation of Professional 

Conduct; Boards and Officers 
198Hk196 k. Records and Duty to Re

port; Confidentiality in General. Most Cited Cases 
Although duty of confidentiality exists between 

patient and psychotherapist, such duty is not abso
lute. West's F.S.A. § 491.0147. 

[9] Damages 115 208(6) 

115 Damages 
115X Proceedings for Assessment 

115k208 Questions for Jury 
115k208(6) k. Mental Suffering and Emo

tional Distress. Most Cited Cases 

Health 198H 825 

198H Health 
198HV Malpractice, Negligence, or Breach of 

Duty 
198HV(G) Actions and Proceedings 

198Hk824 Questions of Law or Fact and 
Directed Verdicts 

198Hk825 k. In General. Most Cited 
Cases 

Whether psychotherapist breached duty of con
fidentiality to patients, whether breach was proxim
ate cause of emotional distress patients alleged they 
suffered, and determination regarding amount of 
damages to which patients might have been entitled 
for such a breach, were questions for jury. 

[10] Damages 115 57.16(2) 
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115 Damages 
115III Grounds and Subjects of Compensatory 

Damages 
115III(A) Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
115III(A)2 Mental Suffering and Emo

tional Distress 
115k57.13 Negligent Infliction of 

Emotional Distress 
115k57.16 Nature of Injury or 

Threat 
115k57.16(2) k. Physical Illness, 

Impact, or Injury; Zone of Danger. Most Cited 
Cases 

(Formerly 115k50) 
“Impact rule” requires that a plaintiff seeking 

to recover emotional distress damages in a negli
gence action prove that the emotional distress flows 
from physical injuries the plaintiff sustained in an 
impact upon his or her person. 

[11] Damages 115 57.16(2) 

115 Damages 
115III Grounds and Subjects of Compensatory 

Damages 
115III(A) Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
115III(A)2 Mental Suffering and Emo

tional Distress 
115k57.13 Negligent Infliction of 

Emotional Distress 
115k57.16 Nature of Injury or 

Threat 
115k57.16(2) k. Physical Illness, 

Impact, or Injury; Zone of Danger. Most Cited 
Cases 

(Formerly 115k50) 
Impact rule requiring that a plaintiff seeking to 

recover emotional distress damages in a negligence 
action prove that the emotional distress flows from 
physical injuries the plaintiff sustained in an impact 
upon his or her person is not applied to claims for 
loss of consortium. 

[12] Damages 115 57.16(2) 

115 Damages 
115III Grounds and Subjects of Compensatory 

Damages 
115III(A) Direct or Remote, Contingent, or 

Prospective Consequences or Losses 
115III(A)2 Mental Suffering and Emo

tional Distress 
115k57.13 Negligent Infliction of 

Emotional Distress 
115k57.16 Nature of Injury or 

Threat 
115k57.16(2) k. Physical Illness, 

Impact, or Injury; Zone of Danger. Most Cited 
Cases 

(Formerly 115k50) 
Emotional distress damages in invasion of pri

vacy claims typically are not subject to the stric
tures of the impact rule, that is, requiring a plaintiff 
seeking to recover emotional distress damages in a 
negligence action prove that the emotional distress 
flows from physical injuries the plaintiff sustained 
in an impact upon his or her person. 

*350 Nolan Carter and Karen R. Wasson, Orlando, 
FL, for Petitioners. 

James B. Thompson of Thompson, Goodis, 
Thompson, Groseclose & Richardson, P.A., St. 
Petersburg, FL, for Respondent. 

LEWIS, J. 
We have for review Gracey v. Eaker, 747 

So.2d 475 (Fla. 5th DCA 1999), in which the dis
trict court affirmed the dismissal of an action initi
ated by the petitioners, Donna and Joseph Gracey 
(“Graceys”), a couple allegedly injured by the 
counseling activities of a psychotherapist, against 
Dr. Donald W. Eaker (“Eaker”). The Graceys 
sought the recovery of emotional distress damages 
that were allegedly inflicted by Eaker's actions in 
revealing the most confidential of information dis
closed to him by each individual during and only as 
part of a confidential and fiduciary relationship. In 
affirming the dismissal of the Graceys' action, the 
district court held that their complaint sounded in 
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negligence and failed to adhere to the “requirement 
[of the impact rule] that some physical impact to a 
claimant ... be alleged and demonstrated before the 
claimant can recover [emotional distress] dam
ages.” Id. at 477. 

In addition to affirming the dismissal of the pe
titioners' action, the district court certified a ques
tion of great public importance: 

WHETHER AN EXCEPTION TO FLORIDA'S 
IMPACT RULE SHOULD BE RECOGNIZED 
IN A CASE WHERE INFLICTION OF EMO
TIONAL INJURIES RESULTED FROM THE 
BREACH OF A STATUTORY DUTY OF CON
FIDENTIALITY. 

Id. at 478. We have jurisdiction. See art. V, § 
3(b)(4), Fla. Const. We are concerned that the certi
fied question as phrased by the district court may 
be more expansive than necessary to resolve this 
case under the facts before us. Therefore, we reph
rase the certified question limited to the facts in

FN1volved here as follows: 

FN1. We have rephrased certified ques
tions in the past to conform them more 
properly to the true issue under review. 
See, e.g., Waite v. Waite, 618 So.2d 1360 
(Fla.1993). 

WHETHER FLORIDA'S IMPACT RULE IS AP
PLICABLE IN A CASE IN WHICH IT IS AL
LEGED THAT THE INFLICTION OF EMO
TIONAL INJURIES HAS RESULTED FROM A 
PSYCHOTHERAPIST'S BREACH OF A DUTY 
OF CONFIDENTIALITY TO HIS PATIENT, 
WHEN THE PSYCHOTHERAPIST HAS CRE
ATED A *351 STATUTORY CONFIDENTIAL 
RELATIONSHIP. 
For the reasons stated below, we answer the reph
rased certified question in the negative and hold 
that the impact rule is inapplicable to the facts of 
the case before us. 

FACTS 

In a fourth amended complaint, the Graceys 
averred that Eaker is a licensed psychotherapist 
who, for profit, provided treatment to them in indi
vidual counseling sessions, ostensibly seeking to 
intervene in the most personal of matters directed to 
marital difficulties. They also alleged that Eaker, 
during individual therapy sessions, 

would inquire about, and each of the [petitioners] 
would disclose to him, very sensitive and person
al information that neither had disclosed to the 
other spouse at any time during their relationship. 
[Petitioners] would disclose this information be
cause they were led to believe, by [Eaker], that 
such information was necessary for treatment 
purposes. 

The petitioners further alleged that a direct vi
olation of Florida law occurred in that despite being 
under a statutorily imposed duty to keep the dis

FN2closed information confidential, Eaker never
theless unlawfully divulged to each of the petition
ers “individual, confidential information which the 
other spouse had told him in their private sessions.” 
Subsequent to these disclosures, the Graceys set 
forth that they realized that Eaker had devised “a 
plan of action ... designed to get [them] to divorce 
each other.” The Graceys claimed that such actions 
by Eaker constituted “breaches ... of his fiduciary 
duty of confidentiality [that was] owed 
[individually] to [them].” 

FN2. Section 491.0147, Florida Statutes 
(1997), discussed infra, requires psycho
therapists to keep confidential the sub
stance of patient communications. 

With regard to the damages resulting from Eak
er's actions, the Graceys alleged that 

they have sustained severe mental anguish upon 
learning of [the] actions of the other spouse, of 
which they individually were not aware, and that 
[Eaker's] disclosure [of these actions] has caused 
irreparable damage to any trust that they would 
have had for each other.... [Moreover, they al

Page 33
Appendix E – 127

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999284395
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999284395
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLCNART5S3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLCNART5S3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1993112666
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1993112666
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1993112666
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS491.0147&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000006&DocName=FLSTS491.0147&FindType=L


Page 5 
837 So.2d 348, 27 Fla. L. Weekly S1052 
(Cite as: 837 So.2d 348) 

leged that Eaker's] actions have caused great 
mental anguish for the[m] individually in their 
personal relationships with others due to their in
ability to trust the others in those personal rela
tionships. 

Additionally, the Graceys asserted that they 
have incurred substantial costs and expenses in un
dergoing further treatment in an attempt to correct 
the mental damage inflicted upon them by Eaker's 
actions. 

In upholding the trial court's dismissal of the 
petitioners' action, the district court expressed that 
it was “constrained to agree” with Eaker's assertion 
that a dismissal was proper, “because Florida law 
does not recognize a cause of action for negligent 
infliction of emotional distress without an accom
panying physical injury.” Gracey, 747 So.2d at 477. 

ANALYSIS 
[1][2][3] We conclude that while the determin

ations by both the trial court and the district court 
relied upon general principles of Florida tort law 
and general application of the “impact rule,” such 
does not accommodate the intent and purpose of 
section 491.0147 of the Florida Statutes and renders 
its protection meaningless. Accepting all well-pled 
allegations as true, which we are required to do be
cause this case is before us on the dismissal of the 

FN3*352 action at the pleading stage, we determine 
that the plaintiffs have presented a cognizable claim 
for recovery of emotional damages under the theory 
that there has been a breach of fiduciary duty 
arising from the very special psychotherapist-pa
tient confidential relationship recognized and cre
ated under section 491.0147 of the Florida Statutes. 

FN3. See Londono v. Turkey Creek, Inc., 
609 So.2d 14, 19 n. 4 (Fla.1992). 

Decades ago, we commented on the nature of 
the fiduciary relationship: 

If a relation of trust and confidence exists 
between the parties (that is to say, where confid

ence is reposed by one party and a trust accepted 
by the other, or where confidence has been ac
quired and abused), that is sufficient as a predic
ate for relief. The origin of the confidence is im
material. 

Quinn v. Phipps, 93 Fla. 805, 113 So. 419, 421 
(1927). We have also accepted the concept that 
“[t]he purpose of a duty in tort is to protect soci
ety's interest in being free from harm.” Casa Clara 
Condominium Ass'n, Inc. v. Charley Toppino & 
Sons, Inc., 620 So.2d 1244, 1246 (Fla.1993). Here, 
the Graceys allege that Eaker advertised himself as 
a licensed psychologist with special competence as 
a marital therapist. The relationship between Eaker 
and the Graceys was not merely of a casual nature, 
which states typically do not regulate. For profit, 
Eaker intentionally interjected himself between the 
Graceys in the role of confidant and counselor, and 
under a veneer of trust and confidence encouraged 
each to reveal without hesitation the most private of 
thoughts, emotions, fears, and hopes. Without justi
fication or authorization, Eaker is alleged to have 
repaid this repositing of confidence in him by pla
cing the dagger of damage in the very soul of the 
Graceys' marriage, thereby exacerbating the prob
lem for which the Graceys sought his assistance. 

The Florida Legislature has recognized and 
found that one's emotional stability and survival 
must be protected to the same extent as physical 
safety and personal security. Our representatives 
have declared for the people of Florida that 
“emotional survival is equal in importance to phys
ical survival.” § 491.002, Fla. Stat. (2001). To pre
serve the health, safety, and welfare of Florida's cit
izens, our Legislature found itself compelled to take 
action to protect the confidentiality of the commu
nications involved in the most private and personal 
relationships interwoven with mental health practi
tioners. In undeniable terms the public policy of 
this state guards emotional survival, which the Le
gislature has declared “affects physical and psycho
physical survival.” It is with this background and 
structure that the Legislature intended to protect the 
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delicate and fragile disclosures within the profes
sional relationship when it established section 
491.0147 of the Florida Statutes, which states in 
pertinent part: “Any communication between any 
person licensed or certified under this chapter and 
her or his patient or client shall be confidential.” If 
this legislative provision is to have any life or 
meaning and afford reliable protection to Florida's 
citizens, our people must have access to the courts 
without an artificial impact rule limitation, to afford 
redress if and when the fiduciary duty flowing from 
the confidential relationship and statutory protec
tion is defiled by the disclosure of the most person
al of information. 

In addition to our stated public policy and stat
utory structure of protection for certain confidential 
relationships, we have recently recognized the fidu
ciary duty generally arising in counseling relation
ships in Doe v. Evans, 814 So.2d 370, 373-75 
(Fla.2002). There, one having marital difficulties 
*353 alleged that a priest intervened in the situation 
and during counseling activities breached a duty of 
trust and confidence by becoming sexually involved 
with her. See id. at 372-73. Recognizing the prin
ciples suggested in the Restatement (Second) of 
Torts, we noted that a fiduciary relationship does 
exist between persons when one is under a duty to 
act for or give advice for the benefit of another 
upon matters within the scope of the relationship. 
See id. at 374. Further, one in such a fiduciary rela
tionship is subject to legal responsibility for harm 
flowing from a breach of fiduciary duty imposed by 
the relationship. See id. 

With this backdrop of both common law and 
statutory protection the source of Eaker's duty to 
the petitioners is easily identified. The statutory 
scheme clearly mandated that the communications 
between the petitioners and Eaker “shall be confid
ential.” § 491.0147, Fla. Stat. (1997). This created a 
clear statutory duty that, if violated, generated a vi
able cause of action in tort. See, e.g., Lewis v. City 
of Miami, 127 Fla. 426, 173 So. 150, 152 (1937); 
Alford v. Meyer, 201 So.2d 489 (Fla. 1st DCA 

1967). 

[4][5] The elements of a claim for breach of fi
duciary duty are: the existence of a fiduciary duty, 
and the breach of that duty such that it is the prox

FN4imate cause of the plaintiff's damages. Florida 
courts have previously recognized a cause of action 
for breach of fiduciary duty in different contexts 
when a fiduciary has allegedly disclosed confiden
tial information to a third party. See Barnett Bank 
of Marion County, N.A. v. Shirey, 655 So.2d 1156 
(Fla. 5th DCA 1995) (plaintiff entitled to damages 
for breach of fiduciary duty because bank employee 
disclosed sensitive financial information to a third 

FN5party). Moreover, courts in other jurisdictions, 
along with legal commentators, have concluded that 
a fiduciary relationship exists between a mental 
health therapist and his patient. See, e.g., Hoopes v. 
Hammargren, 102 Nev. 425, 725 P.2d 238, 242 
(1986) (psychiatrists and all physicians have fidu
ciary relationship with patients); Eckhardt v. 
Charter Hosp. of Albuquerque, 124 N.M. 549, 953 
P.2d 722, 727-28 (Ct.App.1997) (non-physician 
mental health counselors have fiduciary relation
ship with their patients); MacDonald v. Clinger, 84 
A.D.2d 482, 446 N.Y.S.2d 801 (1982) (noting that 
fiduciary responsibilities were “implicit in and es
sential to” the relationship between patient and his 
psychiatrist); *354Watts v. Cumberland County 
Hosp. System, Inc., 75 N.C.App. 1, 330 S.E.2d 242, 
249-50 (1985) (fiduciary relationship exists 
between psychiatrist and patient), rev'd in part on 
other grounds, 317 N.C. 321, 345 S.E.2d 201 
(1986); see also Benjamin M. Schutz, Legal Liabil
ity in Psychotherapy 12 (1982); Charles Eger, Psy
chotherapists' Liability for Extrajudicial Breaches 
of Confidentiality, 18 Ariz. L.Rev. 1061, 1065 
(1976); Restatement (Second) of Torts, § 874 cmt. 
a. (“A fiduciary relation exists between two persons 
when one of them is under a duty to act for or to 
give advice for the benefit of another upon matters 
within the scope of that relation.”) (citation omit

FN6ted). 

FN4. See, e.g., Stevens v. Cricket Club 
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Condominium, Inc., 784 So.2d 517 (Fla. 3d 
DCA 2001) (examining damages as ele
ment in claim); Jacobs v. Vaillancourt, 634 
So.2d 667, 670 (Fla. 2d DCA 1994) 
(examining duty and breach of duty as ele
ments in claim); Bernstein v. True, 636 
So.2d 1364, 1367 (Fla. 4th DCA 1994) 
(examining causation as element in claim); 
see also Mosier v. Southern California 
Physicians Ins. Exchange, 63 Cal.App.4th 
1022, 74 Cal.Rptr.2d 550, 565 (1998) 
(“The elements of a cause of action for 
breach of fiduciary duty are: (1) the exist
ence of a fiduciary duty; (2) the breach of 
that duty; and (3) damage proximately 
caused by that breach.”). 

FN5. In O'Keefe v. Orea, 731 So.2d 680, 
686 (Fla. 1st DCA 1998), the district court 
noted the existence of a fiduciary relation
ship not only between a psychiatrist and 
his patient who was an emotionally 
troubled minor prone to violence, but also 
between the psychiatrist and the parents of 
the emotionally troubled minor. The par
ents had consulted with the psychiatrist on 
how best to control the behavior of their 
son. O'Keefe appears to be the case in 
which a Florida appellate court has most 
directly commented on the issue of wheth
er a fiduciary relationship exists between a 
mental health therapist and his patient. The 
cause of action in O'Keefe, however, was 
not described as an action for breach of fi
duciary duty. 

FN6. This Court, along with courts in other 
jurisdictions, has determined that a fidu
ciary relationship exists between physician 
and patient, whether the physician is a psy
chotherapist or not. See Nardone v. Reyn
olds, 333 So.2d 25, 39 (Fla.1976) 
(recognizing general nature of fiduciary re
lationship between physician and patient), 
receded from on other grounds, Hearndon 

v. Graham, 767 So.2d 1179 (Fla.2000); see 
also Morris v. Consolidation Coal Co., 
191 W.Va. 426, 446 S.E.2d 648, 651 
(1994); Alexander v. Knight, 197 Pa.Super. 
79, 177 A.2d 142, 146 (1962) (fiduciary 
relationship between physician and pa
tient). But see Quarles v. Sutherland, 215 
Tenn. 651, 389 S.W.2d 249 (1965) (stating 
there is no enforceable duty of confidenti
ality in physician-patient context, in ab
sence of statute contrary to common law 
rule); Boyd v. Wynn, 286 Ky. 173, 150 
S.W.2d 648 (1941) (same, dicta). 

In Alexander v. Knight, the court stated 
its belief that “members of a profession, 
especially the medical profession, stand 
in a confidential or fiduciary capacity as 
to their patients.” Alexander, 177 A.2d at 
146. We believe this statement is equally 
applicable to non-physician psychother
apists, who are as much engaged in the 
healing arts as are physicians. 

[6][7] Clearly evident in the decisions of courts 
that have determined that a fiduciary relationship 
existsinthepsychotherapist-patientandphysician-pa
tient contexts is the notion that a fiduciary has a 
duty not to disclose the confidences reposed in him 
by his patients. See Hoopes v. Hammargren, 725 
P.2d at 242 (psychiatrists and all physicians have 
duty to keep confidences of patients); Eckhardt v. 
Charter Hosp. of Albuquerque, 953 P.2d at 727-29 
(non-physician mental health therapists owed duty 
of confidentiality to patient); MacDonald v. 
Clinger, 446 N.Y.S.2d at 805 (“The relationship of 
the parties ... was one of trust and confidence out of 
which sprang a duty not to disclose [confidential in
formation].”); Watts v. Cumberland County Hosp. 
System, Inc., 330 S.E.2d at 249-50 (psychiatrist had 

FN7duty not to disclose confidential information). 
These cases are also persuasive authority and sup
port our conclusion that a psychotherapist who has 

FN8created a fiduciary relationship with his client 
owes that client a duty of confidentiality, and that a 
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FN9breach of such duty is actionable in tort. 

FN7. The existence, vel non, of a duty is a 
question of law and is appropriate for an 
appellate court to review. See, e.g., Mc
Cain v. Florida Power Corp., 593 So.2d 
500, 502 (Fla.1992). 

FN8. The Graceys allege that Eaker is li
censed under chapter 491, Florida Statutes 
(1997). 

FN9. We make no determination, in re
viewing the trial court's dismissal of the 
Graceys' action, that a fiduciary relation
ship was formed between Eaker and the 
Graceys (and if formed, that it was 
breached). Such determinations are for the 
finder of fact to make at trial. See Palafru
gell Holdings, Inc. v. Cassel, 825 So.2d 
937, 939 (Fla. 3d DCA 2001); Uvanile v. 
Denoff, 495 So.2d 1177, 1178-79 (Fla. 4th 
DCA 1986); Atlantic Nat'l Bank v. Vest, 
480 So.2d 1328, 1333 (Fla. 2d DCA 1985). 

We have previously stated that “ ‘[d]uty’ is not 
sacrosanct in itself, but only an expression of the 
sum total of those considerations of policy which 
lead the law to say that the particular plaintiff is en
titled to protection [or not].” Rupp v. Bryant, 417 
So.2d 658, 667 (Fla.1982) (quoting William L. 
Prosser, Handbook of the Law of Torts *355 § 53 at 
325-26 (4th ed.1971)). Here, the statute unambigu
ously indicates the intent of the Legislature to pro
tect from unauthorized disclosure the confidences 
reposed by a patient in his or her psychotherapist. A 
breach of this duty not to disclose is therefore ac
tionable under the common law cause of action for 
breach of fiduciary duty. See generally Berger v. 
Sonneland, 101 Wash.App. 141, 1 P.3d 1187, 
1192-93 (2000) (allowing action in tort for breach 
of physicians' duty of confidentiality delineated in 
state statute), rev'd on other grounds, 144 Wash.2d 
91, 26 P.3d 257 (2001); Eckhardt v. Charter Hosp. 
of Albuquerque, 953 P.2d at 728-29 (allowing ac
tion in tort for breach of psychological counselor's 

duty of confidentiality, the sources of such duty be
ing both fiduciary relationship and state statutes).
FN10 

FN10. The respondent argues that because 
section 491.0147 does not explicitly au
thorize a cause of action, the petitioners 
may not bring a cause of action for breach 
of the duty that the statute imposes. This 
assertion fails to take into account cases 
such as Lewis v. City of Miami and Alford 
v. Meyer, in which the plaintiffs sued un
der the common law for breach of a duty 
that was imposed by statute. 

[8][9] We emphasize that while we determine 
that a duty of confidentiality exists, it is not abso
lute. For instance, section 491.0147(1)-(3) of the 
Florida Statutes delineates three instances in which 
communications between patient and psychotherap
ist are not cloaked with confidentiality (none of 
which applies in the instant case). See also Mac
Donald v. Clinger, 446 N.Y.S.2d at 805 
(“Disclosure of confidential information by a psy
chiatrist to a spouse [is] justified whenever there is 
a danger to the patient, the spouse or another per
son; otherwise information should not be disclosed 
without authorization.”). It is unnecessary for us at 
this time to define the exact contours of the excep
tions to the duty of confidentiality. The Graceys 
satisfied the “breach” and “causation” elements of 
their claim by alleging that Eaker disclosed the con
fidences of one spouse to the other, and that these 
disclosures were the proximate cause of their emo
tional distress. The remaining element of their 
cause of action, for which the district court certified 
the question of great public importance, concerns 
the damage element. Specifically, the issue is 
whether the “impact rule” is applicable when a psy
chotherapist is alleged to have inflicted emotional 
distress on the patient as a result of breaching his 

FN11fiduciary duty of confidentiality. 

FN11. The questions of whether Eaker 
breached his duty of confidentiality to the 
Graceys, and whether that breach was the 
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proximate cause of the emotional distress 
the Graceys allege they suffered, are for 
the jury to determine. Also for the jury to 
determine is the amount of damages to 
which the Graceys may be entitled. 

[10] The “impact rule” requires that a plaintiff 
seeking to recover emotional distress damages in a 
negligence action prove that “the emotional distress 
... flow[s] from physical injuries the plaintiff sus
tained in an impact [upon his person].” R.J. v. Hu
mana of Florida, Inc., 652 So.2d 360, 362 
(Fla.1995). Florida's version of the impact rule has 
more aptly been described as having a “hybrid” 
nature, requiring either impact upon one's person 
or, in certain situations, at a minimum the manifest
ation of emotional distress in the form of a discern
ible physical injury or illness. See Kush v. Lloyd, 
616 So.2d 415, 422 (Fla.1992). We have stated that 
“the underlying basis for the [impact] rule is that al
lowing recovery for injuries resulting from purely 
emotional distress would open the floodgates for 
fictitious or speculative claims.” R.J., 652 So.2d at 
362. 

*356 [11] We have, however, in a limited num
ber of instances either recognized an exception to 

FN12the impact rule or found it to be inapplicable. 
In Kush v. Lloyd, we noted that the impact rule gen
erally “is inapplicable to recognized torts in which 
damages often are predominately emotional.” Kush, 
616 So.2d at 422. Also in Kush, we held that the 
emotional distress damages of parents who had en
dured the wrongful birth of their deformed child, 
after having been assured by medical personnel that 
they were not at risk of conceiving a deformed 
child, were not subject to proof under the impact 
rule. See id. at 423. We recognized that if the im
pact rule was inapplicable to emotional distress 
damages for torts such as defamation or invasion of 
privacy, in which the emotional distress of the vic
tim was likely less severe, it should also be inap
plicable to the more severe emotional distress of 
parents who had been assured that they were not at 
risk of bringing a deformed child into the world. 

FN13See id. at 422-23. 

FN12. See Time Ins. Co. v. Burger, 712 
So.2d 389 (Fla.1998) (within narrowly 
defined statutory parameters, emotional 
distress damages not subject to proof under 
impact rule); Tanner v. Hartog, 696 So.2d 
705 (Fla.1997) (impact rule inapplicable to 
claim for negligent stillbirth); Kush v. 
Lloyd, 616 So.2d 415 (Fla.1992) (impact 
rule inapplicable to parents' claim for 
wrongful birth of their severely deformed 
child); Champion v. Gray, 478 So.2d 17, 
20 (Fla.1985) (claimant “who, because of 
his relationship to [an] injured party and 
his involvement in the event causing that 
injury, is foreseeably injured,” is not re
quired to prove impact upon his person but 
is required to show proof of emotional dis
tress in form of discernible physical illness 
or injury). 

FN13. We also note that the impact rule is 
not applied to claims for loss of consorti
um. See, e.g., Frye v. Suttles, 568 So.2d 
983 (Fla. 1st DCA 1990); Albritton v. State 
Farm Mutual Automobile Ins. Co., 382 
So.2d 1267 (Fla. 2d DCA 1980). 

[12] The emotional distress that the Graceys al
lege they have suffered is at least equal to that typ
ically suffered by the victim of a defamation or an 
invasion of privacy. Indeed, we can envision few 
occurrences more likely to result in emotional dis
tress than having one's psychotherapist reveal 
without authorization or justification the most con
fidential details of one's life. Our reasoning in Kush 
thus provides ample support for the notion that the 
impact rule should be inapplicable to the instant 

FN14 case. 

FN14. The Graceys rely on Kush as 
primary support for a major revamping of 
the impact rule, which we decline to under
take. Eaker, on the other hand, argues that 
Kush is inapplicable to the case before us 
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because in Kush we said that “the impact 
doctrine should not be applied where emo
tional damages are an additional ‘parasitic’ 
consequence of conduct that itself is a 
freestanding tort apart from any emotional 
injury.” Kush, 616 So.2d at 422. Eaker as
serts that this statement means that the im
pact rule is inapplicable only when an in
dependent tort, such as wrongful birth, is 
committed and emotional distress damages 
are parasitically attached to that tort. He 
argues that no independent tort was com
mitted in the instant case because the 
Graceys' entire cause of action is bottomed 
on an allegation of the negligent infliction 
of emotional distress. 

Eaker misapprehends the import of our 
statement in Kush, which we made as an 
alternative basis for holding the impact 
rule inapplicable to wrongful birth 
claims; it clearly was not intended to im
pose a sine qua non for the recovery of 
emotional distress damages. Moreover, 
in Kush we also made clear our feeling 
that “[t]he essence of the impact rule re-
main[ed] intact because ... the tort [of 
wrongful birth] was committed directly 
against the mother and the father.” Id. at 
423 n. 5. The same logic holds true in 
the case before us, because the tort of 
breach of fiduciary duty is alleged to 
have been committed directly against the 
Graceys. 

We also find unavailing Eaker's reliance, 
as persuasive authority, on Doe v. Univi
sion Television Group, Inc., 717 So.2d 
63 (Fla. 3d DCA 1998). Eaker fails to 
consider that in Univision Television 
Group, the district court refused to dis
miss the plaintiff's claim for invasion of 
privacy. As we noted in Kush, emotional 
distress damages in invasion of privacy 
claims typically are not subject to the 

strictures of the impact rule. 

*357 Furthermore, in MacDonald v. Clinger, 
the New York appellate court considered a case 
very factually similar to the one before us. In Mac
Donald, it was alleged that during two extended 
courses of treatment with the defendant psychiat
rist, 

[the] plaintiff revealed intimate details about 
himself which [the] defendant later divulged to 
plaintiff's wife without justification and without 
consent. As a consequence of such disclosure, 
plaintiff alleges that his marriage deteriorated, 
that he lost his job, that he suffered financial dif
ficulty and that he was caused such severe emo
tional distress that he required further psychiatric 
treatment. 

446 N.Y.S.2d at 802. Similar to the instant 
case, the defendant in MacDonald filed a motion to 
dismiss, which was granted. 

The court in MacDonald characterized the rela
tionship between the plaintiff and his psychiatrist as 
“one of trust and confidence out of which sprang a 
duty not to disclose. Defendant's breach [of that 
duty] was ... a violation of a fiduciary responsibility 
to plaintiff implicit in and essential to [their] rela
tion[ship].” Id. at 805. Most important for our pur
poses is that the court in MacDonald did not subject 
the plaintiff to any special pleading requirements, 
such as proof under the strictures of the impact rule, 
regarding his emotional distress damages. Instead, 
the court concluded that “such [a] wrongful disclos
ure is a breach of the fiduciary duty of confidential
ity and gives rise to a cause of action sounding in 
tort.” Id. at 802. We see this line of reasoning in 
MacDonald as highly persuasive and hereby adopt 
it. 

Taking into consideration our decision in Kush, 
the decision in MacDonald v. Clinger, the case law 
on the nature of the fiduciary relationship in the 
psychotherapist-patient and physician-patient con
texts and the attendant duty of confidentiality im
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posed on the practitioner, along with the intent of 
the Legislature in passing section 491.0147 of the 
Florida Statutes, there is ample authority to determ
ine that the impact rule should be inapplicable in 
the case before us. Therefore, we hold that the im
pact rule is inapplicable in cases in which a psycho
therapist has created a fiduciary relationship and 
has breached a statutory duty of confidentiality to 
his or her patient. We therefore answer the reph
rased certified question in the negative. We make 
no comment or determination regarding the merits 
of the instant case. 

The concerns voiced that our decision today 
will “open the floodgates” of litigation are without 
merit. We note that the civil trial system in our 
country has withstood the test of time for more than 
200 years. It is a system in which the finder of fact 
ultimately determines which allegations of injury 
are meritorious and which are not. We are confident 
this system will continue to function well when it 
considers claims of the type now before us. Our Le
gislature has established the public policy of this 
state, has stated that emotional status is of equal 
importance as physical status, and has specifically 
declared the type of information allegedly disclosed 
as confidential and privileged. The only reasonable 
and logical injuries generally flowing from a viola
tion of the statutory protection are emotional in 
nature. Imposition of the impact rule in this context 
would render the legislative intent and its statutory 
implementation meaningless and without substance. 
The artificial impediment of an impact rule should 
not *358 be imposed to override clear legislative 
intent. 

On the other hand, our holding should not be 
construed as bringing into question the continued 
viability of the impact rule in other situations. Six 
years ago, this Court stated its belief in the overall 
efficacy of the impact rule: 

We reaffirm ... our conclusion that the impact 
rule continues to serve its purpose of assuring the 
validity of claims for emotional or psychic dam
ages, and find that the impact rule should remain 

part of the law of this state. 

R.J. v. Humana of Florida, Inc., 652 So.2d at 
363. Today we simply hold that the impact rule is 
inapplicable under the particular facts of the case 
before us. 

Accordingly, we quash the decision of the dis
trict court to the extent that it affirmed the dismissal 
of the petitioners' claim for emotional distress dam
ages on the basis of the applicability of the impact 
rule. We remand the cause to the district court with 
directions that the petitioners be allowed to pursue 
their claims without having to conform proof of 
their emotional distress damages to the strictures of 
the impact rule. 

It is so ordered. 

ANSTEAD, C.J., and SHAW and QUINCE, JJ.,

 
concur.

 
PARIENTE, J., concurs with an opinion.

 
HARDING, Senior Justice, dissents with an opin
 
ion, in which WELLS, J., concurs.

 
PARIENTE, J., concurring.

 

I agree with the majority's decision. However, I 
write to express my view that Florida should join 
the growing number of states that have abolished 
the arbitrary restriction on tort claims imposed by 

FN15the judicially created impact rule. 

FN15. “Although a majority of jurisdic
tions continue to adhere to the traditional 
rule requiring some form of physical injury 
... there is an emerging judicial trend to
wards the abolition of the physical injury 
requirement as a guarantee of the genuine
ness of claims for mental distress. These 
jurisdictions have abandoned the artificial 
restrictions and barriers to recovery ... in 
favor of a greater reliance on general tort 
law principles and the sophistication of 
jurors and the medical profession.” Scott 
D. Marrs, Mind Over Body: Trends Re
garding the Physical Injury Requirement 
in Negligent Infliction of Emotional Dis
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tress and “Fear of Disease” Cases, 28 
Tort & Ins. L.J. 1, 39 (1992). See, e.g., 
Taylor v. Baptist Medical Ctr. Inc., 400 
So.2d 369, 374 (Ala.1981); Molien v. Kais
er Found. Hosps., 27 Cal.3d 916, 167 
Cal.Rptr. 831, 616 P.2d 813, 817-21 
(1980); Montinieri v. Southern New Eng. 
Tel. Co., 175 Conn. 337, 398 A.2d 1180, 
1184 (1978); Rodrigues v. State, 52 Haw. 
156, 472 P.2d 509, 519-20 (1970); Corgan 
v. Muehling, 143 Ill.2d 296, 158 Ill.Dec. 
489, 574 N.E.2d 602, 606-09 (1991); Os
wald v. LeGrand, 453 N.W.2d 634, 639 
(Iowa 1990); Clomon v. Monroe City Sch. 
Bd., 572 So.2d 571, 574-78 (La.1990), 
cited in Nesom v. Tri Hawk Int'l, 985 F.2d 
208, 210 (5th Cir.1993); Bass v. Nooney 
Co., 646 S.W.2d 765, 772 (Mo.1983); 
Johnson v. Supersave Mkts., Inc., 211 
Mont. 465, 686 P.2d 209, 212-13 (1984); 
Sell v. Mary Lanning Mem'l Hosp. Ass'n, 
243 Neb. 266, 498 N.W.2d 522, 524-25 
(1993); Johnson v. Ruark Obstetrics & 
Gynecology Assocs., P.A., 327 N.C. 283, 
395 S.E.2d 85, 97-98 (1990); Paugh v. 
Hanks, 6 Ohio St.3d 72, 451 N.E.2d 759, 
765 (1983); St. Elizabeth Hosp. v. Gar
rard, 730 S.W.2d 649, 652 (Tex.1987), 
overruled in part by Boyles v. Kerr, 855 
S.W.2d 593 (Tex.1993); Bramer v. Dotson, 
190 W.Va. 200, 437 S.E.2d 773, 774-75 
(1993). 

The impact rule, as applied in Florida, holds 
that, in the absence of a discernible physical injury 
or illness flowing from emotional distress or an ac
tual impact, a person cannot recover compensatory 
damages for mental distress or psychiatric injury. 
See generally *359Hagan v. Coca-Cola Bottling 
Co., 804 So.2d 1234, 1236-38 (Fla.2001) . The ra
tionale for the impact rule as a limitation on certain 
claims is that it serves as a means of “assuring the 
validity of claims for emotional or psychic dam
ages.” R.J. v. Humana of Florida, Inc., 652 So.2d 
360, 363 (Fla.1995). However, this Court's wari

ness of psychic damages has not prevented it from 
carving out exceptions to the impact rule in a vari
ety of circumstances-as the present case demon
strates. See, e.g., Kush v. Lloyd, 616 So.2d 415, 
422-23 (Fla.1992); Champion v. Gray, 478 So.2d 
17, 19-20 (Fla.1985), receded from on other 
grounds in Zell v. Meek, 665 So.2d 1048, 1053 
(Fla.1995). 

In my view, the impact rule reflects an out
moded skepticism for damages resulting from men
tal injuries. As best summarized by the Illinois Su
preme Court: 

The requirement [of physical manifestation of 
emotional distress] is overinclusive because it 
permits recovery for mental anguish when the 
suffering accompanies or results in any physical 
impairment, regardless of how trivial the injury. 
More importantly, the requirement is underin
clusive because it arbitrarily denies court access 
to persons with valid claims they could prove if 
permitted to do so. 

Additionally, the requirement is defective be
cause it “encourages extravagant pleading and 
distorted testimony.” To continue requiring proof 
of physical injury when mental suffering may be 
equally recognizable standing alone would force 
“victim[s] to exaggerate symptoms of sick head
aches, nausea, insomnia, etc., to make out a tech
nical basis of bodily injury upon which to predic
ate a parasitic recovery for the more grievous dis
turbance, the mental and emotional distress she 
endured.” 

Corgan v. Muehling, 143 Ill.2d 296, 158 
Ill.Dec. 489, 574 N.E.2d 602, 608 (1991) (quoting 
St. Elizabeth Hosp. v. Garrard, 730 S.W.2d 649, 
652 (Tex.1987)) (citations omitted). 

I believe that the traditional foreseeability ana
lysis applicable to negligence claims is the more 
appropriate framework for a limitation on tort re
covery in this State. See McCain v. Florida Power 
Corp., 593 So.2d 500, 502 (Fla.1992) (“The duty 
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element of negligence focuses on whether the de
fendant's conduct foreseeably created a broader 
‘zone of risk’ that poses a general threat of harm to 
others.”). The respondent psychotherapist in this 
case owed a duty of confidentiality to the petition
ers. The petitioners allege that they were direct vic
tims of the respondent's breach of that duty because 
the respondent revealed the most confidential com
munications gained during the psychotherapist-cli
ent relationship. There should be no arbitrary limit
ation on the petitioners' ability to claim damages as 
a result of the substantial breach of a fiduciary duty 
such as the one that allegedly occurred in this case. 
It seems reasonable to entrust Florida juries, which 
are routinely asked to determine pain and suffering 
when an emotional injury is accompanied by a 
physical injury, to determine fault and damages sur
rounding claims of purely mental injuries. See Cor
gan, 158 Ill.Dec. 489, 574 N.E.2d at 609 (noting its 
faith in jurors or other judicial factfinders to discern 
whether a claimant has suffered emotional distress 
that should be compensated). Thus, I certainly con
cur with the majority that the impact rule should 
not bar the petitioners' recovery in this case. 

HARDING, Senior Justice, dissenting. 
While I am sympathetic to the wrong petition

ers allege, I see no reason to depart from the long
standing public policy and jurisprudence of this 
State requiring a plaintiff seeking emotional dis
tress damages to show that the alleged emotional 
*360 distress is evident in some form of physical 
injury, i.e., “impact.” With this decision, the major
ity, in effect, puts the whole camel under the tent, 
as it is more than likely that this Court will be 
presented with equally compelling scenarios of al
leged emotional trauma which will be difficult to 
distinguish from this case, and thus the public 
policy requiring the rule will no longer be policy at 
all. Indeed, there will be no requirement of impact, 
and this case is sure to become precedent allowing 
almost all parties who claim damages for emotional 
distress to survive dismissal of their actions despite 
speculative, or even fictitious, claims of emotional 
injury which the rule was designed to prevent. 

Moreover, I find that no rational basis has been 
presented here to abandon this long-established 
policy. Rather, by judicial fiat, the majority carves 
out a major exception based solely on the emotional 
injury alleged here, which effectively eviscerates 
the rule requiring any impact in the claim for emo
tional distress damages. At the outset of its analys
is, the majority asserts that the lower courts' de
terminations “do[ ] not accommodate the intent and 
purpose of section 491.0147 of the Florida Statutes 
.” Majority op. at 351 (emphasis added). Yet noth
ing in the express language of section 491.0147 or 
its legislative history comes close to expressing an 
“intent or purpose” to do away with Florida's long
standing “impact rule.” Contrary to the majority's 
assertion of the existence of “clear legislative in
tent,” majority op. at 358, the legislative history of 
section 491.0147 is non-illuminating as to any other 
intended purpose of the statute beyond the regulat

FN16ory context. Even if I were to “read in” a civil 
cause of action for its violation (as does the major
ity), I see nothing in the wording of the statute or 
its legislative history eliminating the requirement 
for an impact when alleging emotional distress un
der this statute. 

FN16. Chapter 491 of the Florida Statutes 
addresses the licensing and regulatory cri
teria to which psychotherapists must ad
here. 

Furthermore, based on our decision in Time In
surance Co. v. Burger, 712 So.2d 389 (Fla.1998), it 
also appears that the Legislature knows how to 
write a statute which allows for emotional distress 
damages to be claimed under it, without being sub
ject to the impact rule, if it chooses to do so. Spe
cifically, in Time Insurance, this Court considered 
whether the fact that section 624.155, Florida Stat
utes (1991), authorized damages for first-party suits 
against certain insurance carriers for bad-faith fail
ure to pay claims, did so in such a manner that 
proof of emotional distress damages would not be 
required under the strictures of the impact rule. In 
holding that emotional distress damages claimed 
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pursuant to the statute were not subject to proof un
der the impact rule, this Court based its reasoning 
on the language of the statute itself, which stated 
that damages “shall include those ... which are reas
onably foreseeable result of a specified violation of 
this section.” 712 So.2d at 392. In this case, 
however, the Legislature has made no such author
ization under the statute at issue and, therefore, 
strictly as a matter of statutory interpretation and 
this Court's jurisprudence, damages for emotional 
distress incurred as a result of a violation of section 
491.0147 should not be recoverable in the absence 
of proof which satisfies the impact rule. 

In addition, despite the majority's characteriza
tion of the requirement to allege some sort of phys
ical manifestation of injury when making a claim 
for emotional distress damages as “an artificial 
‘impact rule’ limitation,” majority op. at 352, this 
*361 Court has for over a century repeatedly stated 
that the impact rule supplies a useful function of 
weeding out fraudulent claims for negligent inflic
tion of emotional distress. 

The impact rule has had a long legal history in 
this state, beginning with this Court's decision in 
International Ocean Telegraph Co. v. Saunders, 
32 Fla. 434, 14 So. 148 (1893). In essence, the 
impact rule requires that “before a plaintiff can 
recover damages for emotional distress caused by 
the negligence of another, the emotional distress 
suffered must flow from physical injuries the 
plaintiff sustained in an impact.” Reynolds v. 
State Farm Mut. Auto. Ins. Co., 611 So.2d 1294, 
1296 (Fla. 4th DCA 1992), review denied, 623 
So.2d 494 (Fla.1993). As explained by one com
mentator, the underlying basis for the rule is that 
allowing recovery for injuries resulting from 
purely emotional distress would open the 
floodgates for fictitious or speculative claims. 1 
Thomas M. Cooley, Cooley on Torts 97 (3d 
ed.1906). As this Court stated in Saunders, com
pensatory damages for emotional distress are 
“spiritually intangible,” are beyond the limits of 
judicial action, and should be dealt with through 

legislative action rather than judicial decisions. 
32 Fla. at 448, 14 So. at 152. Another comment
ator has stated that the requirement of a physical 
impact gives courts a guarantee that an injury to a 
plaintiff is genuine. W. Page Keeton et al., Pross
er and Keeton on the Law of Torts §§ 54, at 363 
(5th ed.1984). Further, without an impact require
ment, defendants would not be sure whom they 
had injured or where they may have injured a 
person, thus paralyzing their ability to defend 
themselves. Id. at 364. 

In recent years, we have continued to uphold 
the impact rule, finding that the underlying basis 
for the rule still exists and that no new reason has 
been shown to justify overruling prior decisions 
of this Court regarding this issue. For instance, in 
Gilliam v. Stewart, 291 So.2d 593 (Fla.1974), we 
found that an individual whose physical injuries 
were allegedly due to physical fright suffered 
when an automobile struck her house could not 
recover for those injuries because she had failed 
to show the requisite physical impact. Similarly, 
in Brown v. Cadillac Motor Car Division, 468 
So.2d 903 (Fla.1985), we found that the driver of 
a defective automobile that struck and killed the 
driver's mother had no cause of action for his 
mental distress because he sustained no physical 
injury. 

R.J. v. Humana of Florida, Inc., 652 So.2d 360, 
362-63 (Fla.1995) (emphasis added). 

Furthermore, the exceptions to the impact rule 
are few. The first truly recognized exception to the 
impact rule was recognized in Champion v. Gray, 
478 So.2d 17 (Fla.1985). In Champion, this Court 
recognized the claim of negligent infliction of emo
tional distress (not unlike the claim alleged here) in 
situations in which “damages flow from a signific
ant discernible physical injury when such injury is 
caused by psychic trauma resulting from negligent 
injury imposed on another who, because of his rela
tionship to the injured party and his involvement in 
the event causing that injury, is foreseeably in
jured.” Id. at 20. It is important to note, however, 
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that Champion provided only a partial exception to 
the impact rule, because while the claimant was not 
required to show impact or impingement upon her 
physical person, she was nevertheless still required 
to show a “significant discernible physical injury” 
as evidence of the alleged psychic trauma. Id. 

*362 Other exceptions to the impact rule come 
in the form of judicial decrees that the impact rule 
should not apply to the seeking of emotional dis
tress damages in connection with certain torts be
cause, unlike the circumstances of the instant case, 
the very commission of those torts is proof enough 
that significant emotional distress for the victims 
will ensue. See Kush v. Lloyd, 616 So.2d 415, 422 
(Fla.1992) (holding impact rule does not apply 
when emotional distress damages are sought in con
nection with the tort of wrongful birth, because 
those damages are inseparably connected to, and 
obviously inure to the victims of, that tort); see also 
Tanner v. Hartog, 696 So.2d 705, 708 (Fla.1997) 
(holding impact rule inapplicable to tort of negli
gent stillbirth because the emotional distress dam
ages flow obviously from the cause of action). 

Moreover, in both Kush and Tanner, this Court 
took great pains to say that it was finding the im
pact rule inapplicable only in very strictly confined 
circumstances. See Tanner, 696 So.2d at 709 
(noting the desirability of the impact rule for prov
ing the genuineness of emotional distress claims 
and holding the impact rule inapplicable only to 
“narrow classes of cases” like negligent stillbirth 
and wrongful birth); Kush, 616 So.2d at 423 n. 5 
(noting the inapplicability of impact rule to wrong
ful birth situations likely reaches the “outer limits” 
of recovery in the absence of showing of impact 
and consequent mental distress manifested by phys
ical injury). 

While it is also true that emotional distress 
damages connected with some predominately emo
tional torts, like defamation and invasion of pri
vacy, are not subject to proof under the impact rule, 
this Court in R.J. v. Humana of Florida, Inc., 652 
So.2d 360 (Fla.1995), also held that emotional dis

tress damages pursuant to a claim for negligent 
(false) diagnosis of HIV-positive status are subject 
to the impact rule. In R.J., a patient who was mis
diagnosed as being HIV-positive brought suit 
against the hospital, laboratory, and physician re
sponsible for misdiagnosis. This Court held that al
though the patient claimed to have suffered “bodily 
injury including hypertension, pain and suffering, 
mental anguish, [and] loss of capacity for the en
joyment of life,” he did not prove a physical mani
festation of resultant emotional distress to satisfy 
the requirements of the impact rule. Id. at 364. Al
though this Court was not unsympathetic to the 
possibility that emotional distress might accompany 
a misdiagnosis of HIV-positive status, it neverthe
less declined the plaintiff's request to abolish the 
impact rule entirely or carve out a further exception 
to it for victims of a misdiagnosis of HIV-positive 
status. The Court affirmatively stated that “the im
pact rule continues to serve its purpose of assuring 
the validity of claims for emotional or psychic dam
ages, and ... the impact rule should remain part of 
the law of this state.” Id. at 363. 

As I expressed at the outset of this opinion, I 
am sympathetic the situation surrounding petition
ers' claim. However, I also recognize that, unfortu
nately, the law does not provide a remedy for every 
wrong. Despite the majority's assessment of the fac
tual circumstances of this case (e.g., “placing the 
dagger of damage in the very soul of the Gracey's 
marriage,” majority op. at 352), the essence of the 
impact rule is in its demand for objective, quantifi
able proof of the genuineness of claimed emotional 
distress. Therefore, I would find reliance on a New 
York case a slim reed upon which to abandon Flor
ida's long-standing public policy of preventing 
speculative and fictitious claims for emotional dis
tress damages in negligence actions. 

*363 Instead, I would approve district court's 
finding that the trial court was correct in dismissing 
with prejudice petitioners' complaint because the 
complaint alleged a claim of negligence resulting in 
only emotional injuries, and petitioners failed to al
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lege an impact or impingement upon their person or 
any physical manifestation of their alleged emo
tional distress. Accordingly, I would answer the 
certified question in the affirmative. 

WELLS, J., concurs. 

Fla.,2002. 
Gracey v. Eaker 
837 So.2d 348, 27 Fla. L. Weekly S1052 

END OF DOCUMENT 
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Supreme Court of Florida.

 
Thomas McCAIN, Petitioner,

 

v. 
FLORIDA POWER CORPORATION, Respondent. 

No. 75637.

 
Jan. 23, 1992.

 

Rehearing Denied March 4, 1992.

 

Operator of electrical trencher who was injured 
when trencher blade struck underground electrical 
cable filed personal injury action against electrical 
utility. The District Court, Pasco County, awarded 
operator $175,000, including 30% reduction for 
comparative negligence. On appeal, the District 
Court of Appeal, 555 So.2d 1269, reversed and re
manded for entry of directed verdict for utility, con
cluding that injury was not foreseeable. On review, 
the Supreme Court, Kogan, J., held that: (1) electric 
utility had ability to foresee zone of risk created by 
maintenance of underground electrical cable and 
thus had to shoulder greater than usual duty of care 
in proportion to that zone of risk, and (2) evidence 
supported jury conclusion that injury to mechanical 
trencher operator was proximately caused by elec
trical utility's breach of duty to indicate where un
derground electrical cable lay based on evidence in
dicated that utility's agent may have been negligent 
when marking areas where operator could safely 
dig, with foreseeable consequence that electricity 
might escape from cable and injure operator, not
withstanding existence of safety equipment or fact 
that no similar accident had occurred in the past. 

Opinion quashed and jury verdict reinstated. 

Overton, J., filed specially concurring opinion. 

West Headnotes 

[1] Negligence 272 1692 

272 Negligence 

Page 1 

272XVIII Actions 
272XVIII(D) Questions for Jury and Direc

ted Verdicts 
272k1692 k. Duty as Question of Fact or 

Law Generally. Most Cited Cases 
(Formerly 272k136(14)) 
Existence of duty of care in a negligence action 

is a question of law. 

[2] Appeal and Error 30 866(3) 

30 Appeal and Error 
30XVI Review 

30XVI(A) Scope, Standards, and Extent, in 
General 

30k862 Extent of Review Dependent on 
Nature of Decision Appealed from 

30k866 On Appeal from Decision on 
Motion for Dismissal or Nonsuit or Direction of 
Verdict 

30k866(3) k. Appeal from Ruling 
on Motion to Direct Verdict. Most Cited Cases 

Once a motion for directed verdict is overruled 
and additional evidence is produced, any later re
view of the matter by the trial or appellate courts 
must take into account all facts adduced both before 
and after the initial motion. 

[3] Electricity 145 19(6.1) 

145 Electricity 
145k12 Injuries Incident to Production or Use 

145k19 Actions 
145k19(6) Questions for Jury 

145k19(6.1) k. In General. Most Cited 
Cases 

(Formerly 145k19(6)) 
Negligence by electrical utility was a question 

for jury where utility was clearly under duty to take 
reasonable actions to prevent persons from coming 
into contact with buried electrical cable and evid
ence indicated that utility's employee had marked 
areas where it would be safe to use mechanical 
trencher, and there was some evidence indicating 
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that trencher operator was in an area marked “safe” 
when he struck cable. 

[4] Negligence 272 213 

272 Negligence 
272II Necessity and Existence of Duty 

272k213 k. Foreseeability. Most Cited Cases 
(Formerly 272k2) 
Duty element of negligence focuses on whether 

the defendant's conduct foreseeably created a 
broader “zone of risk” that poses a general threat of 
harm to others. 

[5] Negligence 272 380 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k380 k. Substantial Factor. Most Cited 
Cases 

(Formerly 272k56(1.9)) 

Negligence 272 387 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k387 k. Foreseeability. Most Cited 
Cases 

(Formerly 272k59) 
Proximate causation element of negligence is 

concerned with whether and to what extent defend
ant's conduct foreseeably and substantially caused 
specific injury that actually occurred. 

[6] Negligence 272 213 

272 Negligence 
272II Necessity and Existence of Duty 

272k213 k. Foreseeability. Most Cited Cases 
(Formerly 272k10) 

Negligence 272 387 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k387 k. Foreseeability. Most Cited 
Cases 

(Formerly 272k59) 
Foreseeability aspect of duty is minimal 

threshold legal requirement for opening the court
house doors, whereas foreseeability aspect of prox
imate causation is part of the much more specific 
factual requirement that must be proved to win the 
case once the courthouse doors are open, in order to 
find defendant liable for negligence. 

[7] Negligence 272 213 

272 Negligence 
272II Necessity and Existence of Duty 

272k213 k. Foreseeability. Most Cited Cases 
(Formerly 272k10) 
Trial and appellate courts cannot find a lack of 

duty by a negligence defendant if a foreseeable 
zone of risk more likely than not was created by the 
defendant. 

[8] Negligence 272 387 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k387 k. Foreseeability. Most Cited 
Cases 

(Formerly 272k59) 
On the question of proximate causation, fore

seeability is concerned with the specific, narrow 
factual details of the case, not with the broader zone 
of risk the defendant created. 

[9] Negligence 272 1713 

272 Negligence 
272XVIII Actions 

272XVIII(D) Questions for Jury and Direc
ted Verdicts 
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272k1712 Proximate Cause 
272k1713 k. In General. Most Cited 

Cases 
(Formerly 272k136(25)) 
Unlike any “duty” context, the question of 

foreseeability as it relates to proximate causation 
must be left to the fact finder where reasonable per
sons could differ as to whether the facts established 
proximate causation, i.e., whether the specific in
jury was generally foreseeable. 

[10] Electricity 145 15(1) 

145 Electricity 
145k12 Injuries Incident to Production or Use 

145k15 Licensees and Trespassers 
145k15(1) k. In General. Most Cited 

Cases 
By its nature, power-generating equipment cre

ates a zone of risk that encompasses all persons 
who foreseeably may come in contact with that 
equipment. 

[11] Electricity 145 15(2) 

145 Electricity 
145k12 Injuries Incident to Production or Use 

145k15 Licensees and Trespassers 
145k15(2) k. Liability in Respect to Per

sons Working About Wires. Most Cited Cases 
Electrical utility's maintenance of underground 

electrical cable created a zone of risk for persons 
operating excavation equipment and thus utility had 
duty of care to protect from injury which was coex
tensive with greater than usual zone of risk associ
ated with electricity. 

[12] Electricity 145 14(1) 

145 Electricity 
145k12 Injuries Incident to Production or Use 

145k14 Care Required in General 
145k14(1) k. In General. Most Cited 

Cases 
Although power companies are not insurers, 

they nevertheless must shoulder a greater

than-usual duty of care in proportion to the greater
than-usual zone of risk associated with the business 
enterprise they have undertaken. 

[13] Electricity 145 19(5) 

145 Electricity 
145k12 Injuries Incident to Production or Use 

145k19 Actions 
145k19(5) k. Weight and Sufficiency of 

Evidence. Most Cited Cases 
Evidence supported jury conclusion that injury 

to mechanical trencher operator was proximately 
caused by electrical utility's breach of duty to indic
ate where underground electrical cable lay based on 
evidence indicated that utility's agent may have 
been negligent when marking areas where operator 
could safely dig, with foreseeable consequence that 
electricity might escape from cable and injure oper
ator, notwithstanding existence of safety equipment 
or fact that no similar accident had occurred in the 
past. 

*501 Robert A. Herce of Herce & Herce, and J. 
Thomas Wright, Tampa, for petitioner. 

Kenneth C. Deacon, Jr. and Marian B. Rush of Har
ris, Barrett, Mann & Dew, St. Petersburg, for re
spondent. 

KOGAN, Justice. 
We have for review Florida Power Corp. v. 

McCain, 555 So.2d 1269 (Fla. 2d DCA 1989), 
based on express and direct conflict with Kaisner v. 
Kolb, 543 So.2d 732 (Fla.1989), and Gulf Heating 
& Refrigeration Co. v. Iowa Mutual Insurance Co., 
193 So.2d 4 (Fla.1966). We have jurisdiction. Art. 
V, § 3(b)(3), Fla. Const. 

Thomas McCain was injured when the blade of 
a mechanical trencher he was operating struck an 
underground Florida Power Corporation electrical 
cable. An employee of Florida Power had come out 
earlier and marked those areas where it would be 
safe to use the trencher. Although the evidence at 
trial was conflicting, there was some evidence in
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dicating that McCain was in an area marked “safe” 
when he struck the cable. Later, a jury awarded Mc
Cain a verdict of $175,000, including a thirty-per
cent reduction for McCain's own comparative neg
ligence. 

[1] On appeal, the Second District reversed and 
remanded for entry of a directed verdict for Florida 
Power, concluding that the injury was not foresee
able. The *502 method of analysis used to reach 
this conclusion is somewhat unclear. The district 
court first cited a number of cases suggesting that 
foreseeability itself gives rise to the duty of care in 
a negligence action. McCain, 555 So.2d at 1270–71 
. Since duty is a question of law, an appellate court 
obviously could reverse based on its purely legal 
conclusion that no such duty existed. 

Then, the district court acknowledged the 
seemingly contradictory holding of some Florida 
courts “that the question of foreseeability is for the 
trier of fact.” Id. at 1271 (citing Crislip v. Holland, 
401 So.2d 1115 (Fla. 4th DCA), review denied, 411 
So.2d 380 (Fla.1981)) (emphasis added). Without 
expressly disagreeing with this precedent, the dis
trict court went on to suggest that no duty existed in 
the present case as a matter of law because the spe
cific injury suffered by McCain was not foresee
able. See id. 

Finally, the court expressly stated that its opin
ion was based solely on the evidence adduced up to 
the time of Florida Power's motion for directed ver
dict, which occurred at the end of McCain's case
in-chief. The district court concluded that the denial 
of this motion was error and that everything occur
ring afterward was a nullity. Id. at 1270. 

[2] Initially, we note that the district court 
erred on this last matter. The law in Florida is clear 
that, once the motion for directed verdict is over
ruled and additional evidence is produced, any later 
review of the matter by the trial or appellate courts 
must take into account all the facts adduced both 
before and after the initial motion. Gulf Heating & 
Refrigeration Co. v. Iowa Mut. Ins. Co., 193 So.2d 

4 (Fla.1966). 

[3] On the merits, we find that the district court 
erred in ordering a directed verdict. In the present 
case, Florida Power clearly was under a duty to 
take reasonable actions to prevent the general type 
of injury that occurred here. Moreover, there is suf
ficient evidence in the record to justify a reasonable 
person in believing that Florida Power breached 
this duty and that the breach proximately (i.e., fore
seeably and substantially) contributed to the specif
ic injury McCain suffered. Thus, the question of 
negligence could not be removed from the jury. 

The confusion evident in the district court's 
opinion apparently arose from the fact that the 
question of foreseeability can be relevant both to 
the element of duty (the existence of which is a 
question of law) and the element of proximate caus
ation (the existence of which is a question of fact). 
The temptation therefore is to merge the two ele
ments into a single hybrid “foreseeability” analysis, 
or to otherwise blur the distinctions between them. 
A review of both precedent and public policy con
vinces us that such blurring would be incorrect, 
even though it often will yield the correct result. 
The present cause happens to be one of a minority 
of cases in which an imprecise foreseeability ana
lysis would lead to the wrong result. 

[4][5][6] Contrary to the tacit assumption made 
by the district court, foreseeability relates to duty 
and proximate causation in different ways and to 
different ends. The duty element of negligence fo
cuses on whether the defendant's conduct foresee-
ably created a broader “zone of risk” that poses a 
general threat of harm to others. See Kaisner, 543 
So.2d at 735 (citing Stevens v. Jefferson, 436 So.2d 
33, 35 (Fla.1983)). The proximate causation ele
ment, on the other hand, is concerned with whether 
and to what extent the defendant's conduct foresee-
ably and substantially caused the specific injury 
that actually occurred. In other words, the former is 

FN1 a minimal threshold legal requirement for 
opening the courthouse doors, whereas the latter is 
part of the much more specific factual requirement 
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that must be proved to win the case once the court
house doors are open. As is obvious, a defendant 
might be under a legal duty of care to a specific 
plaintiff, *503 but still not be liable for negligence 
because proximate causation cannot be proven. 

FN1. Of course, to determine this legal 
question the court must make some inquiry 
into the factual allegations. The objective, 
however, is not to resolve the issues of 
comparative negligence or other specific 
factual matters relevant to proximate caus
ation, but to determine whether a foresee
able, general zone of risk was created by 
the defendant's conduct. 

It might seem theoretically more appealing to 
confine all questions of foreseeability within either 
the element of duty or the element of proximate 
causation. However, precedent, public policy, and 
common sense dictate that this is not possible. 
Foreseeability clearly is crucial in defining the 
scope of the general duty placed on every person to 
avoid negligent acts or omissions. Florida, like oth
er jurisdictions, recognizes that a legal duty will 
arise whenever a human endeavor creates a general

FN2ized and foreseeable risk of harming others. As 
we have stated: 

FN2. Obviously, the duty can arise from 
other sources such as statutes or a person's 
status (e.g., the duty a parent owes a child). 
The Restatement (Second) of Torts, for ex
ample, recognizes four sources of duty: (1) 
legislative enactments or administration 
regulations; (2) judicial interpretations of 
such enactments or regulations; (3) other 
judicial precedent; and (4) a duty arising 
from the general facts of the case. Restate
ment (Second) of Torts § 285 (1965). In the 
present case, we deal with the last cat
egory—i.e., that class of cases in which the 
duty arises because of a foreseeable zone 
of risk arising from the acts of the defend
ant. 

Where a defendant's conduct creates a foresee
able zone of risk, the law generally will recognize 
a duty placed upon defendant either to lessen the 
risk or see that sufficient precautions are taken to 
protect others from the harm that the risk poses. 
Kaisner, 543 So.2d at 735 (citing Stevens v. Jef
ferson, 436 So.2d 33, 35 (Fla.1983)) (emphasis 
added); see Webb v. Glades Elec. Coop., Inc., 
521 So.2d 258 (Fla. 2d DCA 1988). Thus, as the 
risk grows greater, so does the duty, because the 
risk to be perceived defines the duty that must be 
undertaken. J.G. Christopher Co. v. Russell, 63 
Fla. 191, 58 So. 45 (1912). 

[7] The statute books and case law, in other 
words, are not required to catalog and expressly 
proscribe every conceivable risk in order for it to 
give rise to a duty of care. Rather, each defendant 
who creates a risk is required to exercise prudent 
foresight whenever others may be injured as a res
ult. This requirement of reasonable, general 
foresight is the core of the duty element. For these 
same reasons, duty exists as a matter of law and is 
not a factual question for the jury to decide: Duty is 
the standard of conduct given to the jury for 
gauging the defendant's factual conduct. As a corol
lary, the trial and appellate courts cannot find a lack 
of duty if a foreseeable zone of risk more likely 
than not was created by the defendant. 

[8] On the question of proximate causation, the 
legal concept of foreseeability also is crucial, but in 
a different way. In this context, foreseeability is 
concerned with the specific, narrow factual details 
of the case, not with the broader zone of risk the de
fendant created. 

In the past, we have said that harm is 
“proximate” in a legal sense if prudent human 
foresight would lead one to expect that similar 
harm is likely to be substantially caused by the spe
cific act or omission in question. In other words, 
human experience teaches that the same harm can 
be expected to recur if the same act or omission is 

FN3repeated in a similar context. Cone v. Inter 
County Tel. & Tel. Co., 40 So.2d 148, 149 
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(Fla.1949). However, as the Restatement (Second) 
of Torts has noted, it is immaterial that the defend
ant could not foresee the precise manner in which 
the injury occurred or its exact extent. Restatement 
(Second) of Torts § 435 (1965). In such instances, 
the true extent of the liability would remain ques
tions for the jury to decide. 

FN3. Obviously, there is no requirement 
that the harm must recur every time, only 
that recurrence is likely. 

On the other hand, an injury caused by a freak
ish and improbable chain of events would not be 
“proximate” precisely because it is unquestionably 
unforeseeable, even where the injury may have 
arisen from a zone of risk. The law does not impose 
liability for freak injuries that were utterly unpre
dictable in light of common human experience. 
Thus, as the Restatement (Second) of Torts has 
noted, a trial court has discretion to remove the is
sue *504 from the jury if, “after the event and look
ing back from the harm to the actor's negligent con
duct, it appears to the court highly extraordinary 
that [the conduct] should have brought about the 
harm.” Restatement (Second) of Torts § 435(2) 
(1965). 

[9] Unlike in the “duty” context, the question 
of foreseeability as it relates to proximate causation 
generally must be left to the fact-finder to resolve. 
Thus, where reasonable persons could differ as to 
whether the facts establish proximate causa
tion—i.e., whether the specific injury was genu
inely foreseeable or merely an improbable 
freak—then the resolution of the issue must be left 
to the fact-finder. Vining v. Avis Rent–A–Car Sys
tems, Inc., 354 So.2d 54, 56 (Fla.1977); Florida 
Power & Light Co. v. Bridgeman, 133 Fla. 195, 182 
So. 911 (1938). The judge is free to take this matter 
from the fact-finder only where the facts are un
equivocal, such as where the evidence supports no 
more than a single reasonable inference. Tatom v. 
Seaboard Air Line Ry. Co., 93 Fla. 1046, 113 So. 
671 (1927). 

We believe the district court below erred in that 
it confused the duty and proximate causation ele
ments, resulting in a mistaken assumption that Flor
ida Power's duty was to foresee the specific se
quence of events that led to McCain's injury, in 
light of the precautionary measures the company 

FN4already had taken. See McCain, 555 So.2d at 
1272 (Threadgill, J., dissenting). This approach in 
effect allowed the duty element to subsume the 
question of proximate causation, with the result that 
the district court improperly attempted to resolve 
on appeal a factual question that should have been 
left with the jury. As to duty, the proper inquiry for 
the reviewing appellate court is whether the defend
ant's conduct created a foreseeable zone of risk, not 
whether the defendant could foresee the specific in
jury that actually occurred. 

FN4. Obviously, this error was exacer
bated by the district court's incorrect hold
ing that it could only review those portions 
of the record occurring before the initial 
motion for directed verdict. 

[10][11] Here, there can be no question but that 
Florida Power had the ability to foresee a zone of 
risk. By its very nature, power-generating equip
ment creates a zone of risk that encompasses all 
persons who foreseeably may come in contact with 
that equipment. The extensive precautionary meas
ures taken by Florida Power show that it under
stood or should have understood the extent of the 
risk involved. The very fact that Florida Power 
marked the property for McCain itself recognizes 
that McCain would be within a zone of risk while 
operating the trencher. 

[12] While it is true that power companies are 
not insurers, they nevertheless must shoulder a 
greater-than-usual duty of care in proportion to the 
greater-than-usual zone of risk associated with the 
business enterprise they have undertaken. Escambia 
County Elect. Light & Power Co. v. Sutherland, 61 
Fla. 167, 55 So. 83 (1911). Electricity has unques
tioned power to kill or maim. This is the precise 
reason the duty imposed upon power companies is a 
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heavy one, because the risk defines the duty. Cobb 
v. Twitchell, 91 Fla. 539, 108 So. 186 (1926). Thus, 
if there is any general and foreseeable risk of injury 
through the transmission of electricity, the courts 
are not free to relieve the power company of this 
duty. 

Certainly, the power company is entitled to 
give the fact-finder all available evidence about in
tervening causes, precautions taken against the risk, 
the fact that no similar injury has occurred in the 
past, and the comparative negligence of the 
plaintiff, among other matters. These questions 
clearly are relevant to the fact-based elements of 
breach or proximate causation. But the mere fact 
that such evidence exists—even if it ultimately may 
persuade the fact-finder—does not relieve the 
power company of its duty. Here, the zone of risk 
was foreseeable, giving rise to a coextensive duty 
of care as a matter of law. A reasonable jury then 
could have concluded as a matter of fact that Mc
Cain's injury fell within this zone of risk and that 
Florida Power breached the duty it owed to Mc
Cain. 

[13] *505 We also believe the jury was justi
fied in concluding that the injury was proximately 
caused by Florida Power's breach. In so concluding, 
we acknowledge that reasonable minds can differ 
about the conclusions drawn from this record. Flor
ida Power clearly undertook an impressive program 
of precautionary measures; and the record indicates 
that McCain's injury may have been the first to oc
cur when a power cable of this type was severed ac
cidentally. There was evidence that McCain was 
comparatively negligent, as the jury found. In many 
ways, the evidence is conflicting. Nevertheless, 
keeping in mind the standard of review for proxim
ate causation, we cannot say that the only reason
able inference is that McCain's injury was factually 
unforeseeable. 

In this instance, the power company's agent 
marked those areas where McCain could safely dig. 
There is sufficient evidence in this record to justify 
a reasonable person in concluding that this marking 

was done negligently, causing McCain to operate 
the trencher in an area where an energized cable lay 
buried. A foreseeable consequence of this sequence 
of events is that electricity might escape from a 
severed cable and injure McCain, notwithstanding 
the existence of safety equipment to prevent this 
result and notwithstanding the fact that no similar 
accident has occurred in the past on cables 
equipped with such safety equipment. Human ex
perience teaches that safety equipment can fail and 
that the severing of any engergized cable is a dan
gerous event likely to lead to an electrical shock, 
even if safety equipment fails for only a split 
second. Indeed, if a jury believed the available 
evidence that McCain suffered a shock, it reason
ably could have inferred that the safety equipment 
had failed. 

There thus is sufficient evidence in this record 
that would justify a reasonable juror in concluding 
that McCain's injury was proximately caused by a 
breach of a duty imposed by law. The factual issues 
were for the jury, not the court, because reasonable 
persons may differ in resolving them. E.g., Vining; 
Bridgeman. Accordingly, the district court erred in 
remanding for entry of a directed verdict. The opin
ion under review is quashed and the jury's verdict is 
reinstated. 

It is so ordered. 

SHAW, C.J. and McDONALD, BARKETT and

 
GRIMES, JJ., concur.

 
OVERTON, J., concurs specially with an opinion.

 
OVERTON, Justice, specially concurring.

 

I concur in the majority opinion. In doing so, I 
wish to emphasize that the act of marking and oth
erwise identifying the location of buried cables, 
when done properly, will serve to reduce or elimin
ate a power company's liability under the proximate 
causation prong of negligence theory. For example, 
persons digging in areas they know or should know 
to be “unsafe” will normally shoulder all or at least 
most of the liability under the principles of compar
ative negligence. Therefore, although the power 
company would still be under a duty of care be
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cause the zone of risk would still exist, the plaintiff
 
 
would have a difficult time establishing proximate
 
 
cause.

 

Fla.,1992.

 
McCain v. Florida Power Corp.

 
593 So.2d 500, 17 Fla. L. Weekly S64
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Supreme Court of Florida.

 
Shandalyn SANDERS, etc., Petitioner,

 

v.

 
ERP OPERATING LIMITED PARTNERSHIP,

 

etc., Respondent.

 

No. SC12–2416.

 
Feb. 12, 2015.

 

Background: Personal representative of the estates 
of two murder victims brought negligence action 
against owner of the apartment complex where the 
victims lived and were murdered. The Seventeenth 
Judicial Circuit Court, Broward County, Thomas 
M. Lynch, IV, J., entered judgment on a jury ver
dict finding owner of the apartment complex 40% 
comparatively negligent and awarding $4.5 million 
in damages. Owner of the apartment complex ap
pealed, and cross-appeal was taken. The Court of 
Appeal, 96 So.3d 929, reversed. Personal represent
ative appealed. 

Holding: The Supreme Court, Quince, J., held that 
evidence of gaps in security raised fact issue for 
jury as to whether those failures allowed assailants 
to more easily gain access to decedents' apartment. 

Question certified and decision quashed. 

Polston, J., dissented and filed separate opin
ion. 

West Headnotes 

[1] Negligence 272 380 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k380 k. Substantial factor. Most Cited 
Cases 

Negligence 272 387 

272 Negligence 
272XIII Proximate Cause 

272k374 Requisites, Definitions and Distinc
tions 

272k387 k. Foreseeability. Most Cited 
Cases 

Negligence 272 1713 

272 Negligence 
272XVIII Actions 

272XVIII(D) Questions for Jury and Direc
ted Verdicts 

272k1712 Proximate Cause 
272k1713 k. In general. Most Cited 

Cases 
Whether or not proximate causation exists is a 

question of fact, involving an inquiry into whether 
the respondent's breach of duty foreseeably and 
substantially contributed to the plaintiff's injuries. 

[2] Negligence 272 1675 

272 Negligence 
272XVIII Actions 

272XVIII(C) Evidence 
272XVIII(C)5 Weight and Sufficiency 

272k1674 Proximate Cause 
272k1675 k. In general; degrees of 

proof. Most Cited Cases 
In negligence actions Florida courts require 

proof that the negligence probably caused the 
plaintiff's injury. 

[3] Trial 388 142 

388 Trial 
388VI Taking Case or Question from Jury 

388VI(A) Questions of Law or of Fact in 
General 

388k142 k. Inferences from evidence. 
Most Cited Cases 

In order for a court to remove the case from the 
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trier of fact and grant a directed verdict, there must 
only be one reasonable inference from the 
plaintiff's evidence. 

[4] Negligence 272 1713 

272 Negligence 
272XVIII Actions 

272XVIII(D) Questions for Jury and Direc
ted Verdicts 

272k1712 Proximate Cause 
272k1713 k. In general. Most Cited 

Cases 
Where the jury only has to draw one inference 

from direct evidence to reach a decision regarding 
the defendant's negligence, the jury is entitled to 
make the ultimate factual determination regarding 
whether the defendant's breach was the proximate 
cause of the harm suffered; thus, if the jury is 
forced to stack inferences to find that the plaintiff 
presented a prima facie case of the defendant's neg
ligence, then a directed verdict is warranted. 

[5] Appeal and Error 30 866(3) 

30 Appeal and Error 
30XVI Review 

30XVI(A) Scope, Standards, and Extent, in 
General 

30k862 Extent of Review Dependent on 
Nature of Decision Appealed from 

30k866 On Appeal from Decision on 
Motion for Dismissal or Nonsuit or Direction of 
Verdict 

30k866(3) k. Appeal from ruling on 
motion to direct verdict. Most Cited Cases 

Appeal and Error 30 927(7) 

30 Appeal and Error 
30XVI Review 

30XVI(G) Presumptions 
30k927 Dismissal, Nonsuit, Demurrer to 

Evidence, or Direction of Verdict 
30k927(7) k. Effect of evidence and 

inferences therefrom on direction of verdict. Most 

Cited Cases 
An appellate court reviewing the grant of a dir

ected verdict must view the evidence and all infer
ences of fact in the light most favorable to the non-
moving party, and can affirm a directed verdict 
only where no proper view of the evidence could 
sustain a verdict in favor of the non-moving party. 

[6] Landlord and Tenant 233 1362(2) 

233 Landlord and Tenant 
233V Enjoyment and Use of Premises 

233V(J) Liability for Dangerous or Defective 
Conditions 

233V(J)9 Actions 
233k1360 Trial 

233k1362 Questions of Law or Fact 
233k1362(2) k. Injuries to ten

ants or occupants and their employees. Most Cited 
Cases 

Evidence in negligent security action that 
apartment complex security gate was inoperable, in 
addition to complex owner's failure to have its 
courtesy officer visible raised fact issue for jury as 
to whether those failures probably allowed assail
ants to get to decedents' door more easily without 
being detected, notwithstanding no sign of a forced 
entry. 

*274 Jeffery Lee Allen of the Law Offices of Jef
fery Allen, Miami, FL; Thaddeus L. Hamilton of 
Thaddeus Hamilton, P.A., Plantation, FL; and 
Philip Mead Burlington of Burlington & Rocken
bach, P.A., West Palm Beach, FL, for Petitioner. 

Richard A. Sherman, Sr., and James Warren Sher
man of the Law Offices of Richard A. Sherman, 
P.A., Fort Lauderdale, FL; and Joel Richard Wolpe 
of Wolpe, Leibowitz, Alvarez & Fernandez, L.L.P., 
Miami, FL, for Respondent. 

QUINCE, J. 
Shandalyn Sanders seeks review of the de

cision of the Fourth District Court of Appeal in 
ERP Operating Ltd. Partnership v. Sanders, 96 
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So.3d 929 (Fla. 4th DCA 2012), on the ground that 
it expressly and directly conflicts with this Court's 
decision in Cox v. St. Josephs Hospital, 71 So.3d 
795 (Fla.2011), and the Third District's decision in 
Holley v. Mt. Zion Terrace Apartments, Inc., 382 

FN1So.2d 98 (Fla. 3d DCA 1980), regarding when 
a defendant*275 is entitled to a directed verdict in a 
negligence action. We have jurisdiction. See art. V, 
§ 3(b)(3), Fla. Const. For the following reasons, we 
quash the decision of the Fourth District and re
mand for proceedings not inconsistent with this de
cision. 

FN1. We acknowledge that following this 
Court's acceptance of jurisdiction based on 
an alleged conflict with Cox, Sanders al
leged express and direct conflict with vari
ous Florida appellate court cases. 
However, we have determined that many 
of those cases are factually distinguishable, 
and do not warrant discussion. 

FACTS AND PROCEDURAL HISTORY 
In late 2004, two young adults moved into an 

apartment complex marketed as a “gated com
munity” with a gated front entrance. Water sur
rounded approximately seventy percent of the 
complex, and a wall or fence surrounded the re
mainder. The complex had a policy of providing 
reasonable lighting, locks, and peepholes. The 
apartments contained alarm systems, which the 
residents could activate. 

A year after they moved in, the victims were 
shot to death by unknown assailants inside their 
apartment. Although there was no sign of forced 
entry, an engagement ring, cash, credit cards, and 
a computer modem were stolen from the apart
ment. 

Evidence revealed that in the three years prior 
to the murders, there were two criminal incidents 
where the gate had been broken and perpetrators 
followed the residents onto the premises. One of 
these incidents resulted in an armed robbery; the 
other resulted in an assault. The entrance gate 

was broken for approximately two months prior 
to the murders. 

The defendant, a national company owning ap
proximately one hundred properties, owned the 
complex. It had a manual providing that a notice 
to residents is recommended when “a significant 
crime” occurs on the property, especially a viol
ent crime or forced entry burglary. The manual 
recommended that such notice be provided to res
idents on the same day that management becomes 
aware of the incident, and provided a form for 
such notices. No notices were sent to the resid
ents of the twenty criminal incidents (including 
seven apartment burglaries, two robberies, and 
ten motor vehicle thefts) that occurred in the 
three years prior to the murders. 

The plaintiff, as personal representative of the 
decedents' estate[s], filed a complaint against the 
defendant, alleging the defendant's negligence 
was a proximate cause of the deaths. The com
plaint alleged the defendant did not maintain the 
premises in a reasonably safe condition by failing 
to: (1) maintain the front gate; (2) have adequate 
security; (3) prevent dangerous persons from 
gaining access to the premises; and (4) protect 
and warn residents of dangerous conditions and 
criminal acts. 

During discovery, the defendant deposed the 
boyfriend of one of the decedents. He testified 
that he was on the phone with the decedent prior 
to eleven o'clock in the evening. The call ended 
when the decedent told him that two identified 
people known to the decedent were at the door. 
When the boyfriend called back, no one 
answered. 

The case proceeded to trial. The plaintiff 
moved in limine to exclude the boyfriend's state
ment about who was at the door on the night of 
the murders. The plaintiff argued that the state
ment constituted hearsay—in fact double 
hearsay—because the boyfriend did not testify at 
trial. The defendant argued that the statements 
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were admissible as *276 spontaneous statements. 
Alternatively, the statements were admissible be
cause they did not fall within the definition of 
hearsay. The trial court ruled the statements inad
missible.... 

.... 

Later in the trial, the plaintiff offered the testi
mony of a criminology expert. He testified that 
most of the crimes at the complex in the three 
years prior to the murders were opportunistic in 
nature. Opportunistic crimes are those committed 
by perpetrators who look for easy targets. He fur
ther testified that such precursor crimes need to 
be monitored by the landowner because aware
ness is the cornerstone of crime prevention. He 
also noted that the defendant's training video in
formed its personnel that they needed to minim
ize such problems “through awareness.” 

The expert noted that the training video also 
addressed the importance of repairs to mechanic
al failures. Yet, the evidence demonstrated the 
gate had been inoperable for four months during 
the year of these murders. The expert testified 
that it appeared the murders occurred in the 
course of another felony, such as a home inva
sion—an opportunistic crime. However, the ex
pert agreed that there had never been a murder, 
shooting, or rape at the complex. The expert ac
knowledged there was no way of knowing pre
cisely how the murders took place. 

The defense expert, a security consultant, testi
fied that the murders were not foreseeable. Of the 
twenty crimes which occurred on the premises in 
the three years leading up to the murders, none 
were violent crimes nor predicted homicide. 

The defense expert explained that crimes such 
as stabbings, shootings, murders, or rapes consti
tute “predictors” of future violent crimes, but 
none of those had occurred at the location so 
there was no reason to foresee these murders. The 
defense expert opined that the security measures 

were “more than reasonable” and met or ex
ceeded the industry standard of security for com
plexes in that location. He did not believe the 
gate was necessary given the low level of crime 
reported at that location. In conclusion, the de
fense expert testified: 

The [complex] provided [the decedents] with a 
secure locked environment, an apartment with 
one entrance, a steel door, and a dead bolt lock. 
There is no sign of forced entry. The materials 
that I received lead me to believe that the door 
was opened to the person that committed this 
particular crime. 

The defendant moved for directed verdict, ar
guing the plaintiff had not established proximate 
cause or that the defendant had control over the 
apartment complex. The trial court denied the 
motion. The jury found the defendant forty per
cent comparatively negligent, and awarded dam
ages of 4.5 million dollars apportioned to various 
survivors of the decedents. 

The defendant moved for a new trial and a judg
ment notwithstanding the verdict, which the trial 
court denied. 

ERP, 96 So.3d at 930–32. 

ERP appealed the judgment and orders to the 
Fourth District. Id. at 932. The Fourth District re
versed the trial court's ruling on ERP's motion for 
directed verdict, stating that “[w]ithout proof of 
how the assailants gained entry into the apartment, 
[Sanders] simply could not prove causation.” Id. at 
933. Sanders seeks review in this Court, alleging 
that the Fourth District's finding that she failed, as a 
matter of law, to present evidence sufficient*277 to 
create a factual issue regarding causation conflicts 
with case law of this Court and other Florida dis
trict courts. 

THIS CASE 
This Court accepted jurisdiction in this case to 

determine whether the Fourth District erred in re
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versing the jury verdict and finding that Sanders did 
not present sufficient evidence to establish that 
ERP's breach of duty was the proximate cause of 
the deaths of the decedents in this negligent secur
ity action, thereby warranting a directed verdict for 
ERP. 

PROXIMATE CAUSATION AND DIRECTED VER
DICT 

[1][2] Whether or not proximate causation ex
ists is a question of fact, involving an inquiry into 
whether the respondent's breach of duty foreseeably 
and substantially contributed to the plaintiff's injur
ies. See McCain v. Fla. Power Corp., 593 So.2d 
500, 502 (Fla.1992). This Court has made clear that 
plaintiffs alleging negligence in Florida must meet 
“the more likely than not standard of causation” as 
Florida courts “require proof that the negligence 
probably caused the plaintiff's injury.” Gooding v. 
Univ. Hosp. Bldg., Inc., 445 So.2d 1015, 1018 
(Fla.1984). 

[A plaintiff] must introduce evidence which af
fords a reasonable basis for the conclusion that it 
is more likely than not that the conduct of the de
fendant was a substantial factor in bringing about 
the result. A mere possibility of such causation is 
not enough; and when the matter remains one of 
pure speculation or conjecture, or the probabilit
ies are at best evenly balanced, it becomes the 
duty of the court to direct a verdict for the de
fendant. 

Id. (quoting Prosser, Law of Torts § 41 (4th ed. 
1971)). 

[3][4][5] In order for a court to remove the case 
from the trier of fact and grant a directed verdict, 
there must only be one reasonable inference from 
the plaintiff's evidence. See Owens v. Publix Super
markets, Inc., 802 So.2d 315, 322 (Fla.2001). 
Where the jury only has to draw one inference from 
direct evidence to reach a decision regarding the 
defendant's negligence, the jury is entitled “to make 
the ultimate factual determination” regarding 
whether the defendant's breach was the proximate 

cause of the harm suffered. Id. at 329. Thus, if the 
jury is forced to stack inferences to find that the 
plaintiff presented a prima facie case of the defend
ant's negligence, then a directed verdict is warran
ted. An appellate court reviewing the grant of a dir
ected verdict must view the evidence and all infer
ences of fact in the light most favorable to the non-
moving party, and can affirm a directed verdict 
only where no proper view of the evidence could 
sustain a verdict in favor of the non-moving party. 
Id. 

THE FOURTH DISTRICT'S DECISION 
ERP argued to the Fourth District that the trial 

court erred in denying its motion for directed ver
dict because Sanders failed to establish proximate 
cause for the deaths, based on the plaintiff's inabil
ity to explain how the assailants gained entry into 
the apartment. ERP, 96 So.3d at 932. ERP also ar
gued that the murders were not reasonably foresee
able in light of the relatively small number of prop
erty crimes that occurred on the premises in the 
three years prior to the murders. Id. Sanders respon
ded that the murders were reasonably foreseeable 
and that the proof of gaps in security established 
the requisite causation. Id. The Fourth District de
termined that its previous decision in Brown v. 
Motel 6 Operating, L.P., Ltd., 989 So.2d 658 (Fla. 
4th DCA 2008), rev. denied, 1 So.3d 171 
(Fla.2009), “dictate[d] the outcome of *278 this 
case and reverse[d] the judgment.” Id. at 930. 

In Brown, the decedent was murdered in his 
hotel room and his estate filed a wrongful death ac
tion against the motel, alleging that it should have 
taken greater security precautions in light of past 
criminal activity. Brown, 989 So.2d at 658. The 
motel in Brown was described as “an open type, 
with room access through outside stairways and 
balconies.” Id. at 659. There were two security 
cameras on the premises, one at the front door and 
one at the front desk. Id. There was a security guard 
on duty every day from 9:00 p.m. to 5:00 a.m. Id. 
There had been a number of incidents reported to 
the sheriff during the two-year period preceding 

Page 58
Appendix E – 152

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=1992030830&ReferencePosition=502
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=1992030830&ReferencePosition=502
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=1992030830&ReferencePosition=502
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=1984104306&ReferencePosition=1018
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=1984104306&ReferencePosition=1018
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=1984104306&ReferencePosition=1018
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=1984104306&ReferencePosition=1018
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=2001962524&ReferencePosition=322
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=2001962524&ReferencePosition=322
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=2001962524&ReferencePosition=322
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=2001962524&ReferencePosition=329
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=2001962524&ReferencePosition=329
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0003926&FindType=Y&ReferencePositionType=S&SerialNum=2028228779&ReferencePosition=932
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0003926&FindType=Y&ReferencePositionType=S&SerialNum=2028228779&ReferencePosition=932
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&SerialNum=2016444118
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&SerialNum=2016444118
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&SerialNum=2016444118
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&SerialNum=2016444118
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0003926&FindType=Y&SerialNum=2017841237
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0003926&FindType=Y&SerialNum=2017841237
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0003926&FindType=Y&ReferencePositionType=S&SerialNum=2028228779&ReferencePosition=930
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0003926&FindType=Y&ReferencePositionType=S&SerialNum=2028228779&ReferencePosition=930
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=2016444118&ReferencePosition=658
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=2016444118&ReferencePosition=658
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=2016444118&ReferencePosition=659
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000735&FindType=Y&ReferencePositionType=S&SerialNum=2016444118&ReferencePosition=659


Page 6 
157 So.3d 273, 40 Fla. L. Weekly S85 
(Cite as: 157 So.3d 273) 

this incident, but none were homicides; once, a 
guest was robbed after opening the door to an un
known person during the night. Id. The Fourth Dis
trict decided that a jury could find that the motel 
breached its duty to provide adequate security. Id. 
The problem with the plaintiff's evidence, accord
ing to the Fourth District, was that it did not 
demonstrate that the injury resulted from the breach 
of duty. Id. 

Plaintiff's expert on security acknowledged that 
there was no evidence as to how the person or 
persons who killed the decedent entered the 
room. There was no evidence of a forced entry to 
the decedent's room, nor any evidence as to any 
activity other than the shooting. The door had a 
steel frame, an electronic door lock that would 
automatically close, and a peep hole. The expert 
agreed that the door met minimum standards for 
protecting access to the room, and that the de
cedent could have been shot by someone he knew 
and had allowed into the room. 

Plaintiff's expert based his opinion that security 
was lax on five police reports made during the 
previous two-year period: 1) a burglary to a room 
in which property was taken without force; 2) a 
sale of crack cocaine set up by a police inform
ant; 3) an officer observing a person in a car with 
nine baggies of marijuana; 4) an armed robbery 
after a guest opened the door in response to a 
knock; and 5) an ex-employee jumping over the 
front desk in order to gain access to the area 
where the room keys were kept. 

Id. (emphasis added). The trial judge granted 
summary judgment in favor of the motel and the 
Fourth District affirmed, finding that summary 
judgment was proper “[b]ecause there was no evid
ence of a forced entry, nor any evidence that the 
shooting could have been prevented with greater se
curity.” Id. at 658–59. 

In comparing Brown to this case, the Fourth 
District stated: “The victims were murdered inside 
their apartment. There was no sign of a forced 

entry. [Sanders'] expert acknowledged that it was 
unknown what happened on the night of the 
murders. Without proof of how the assailants 
gained entry into the apartment, [Sanders] simply 
could not prove causation.” ERP, 96 So.3d at 933. 
This finding led the Fourth District to reverse the 
trial court's judgment on the jury's verdict and its 
ruling on ERP's motion for directed verdict. Id. 

ALLEGED CONFLICT CASES 
Sanders alleges that the Fourth District's de

cision conflicts with this Court's decision in Cox. In 
that case, William Cox and his wife sued the hos
pital that treated him after a stroke, claiming that 
the conduct of the emergency room staff caused 
him to suffer devastating damages. Id. at 796. The 
key issue was “whether more likely than not, the 
administration of a tissue plasminogen activator 
(tPA), a drug that dissolves blood clots, would have 
prevented*279 or mitigated the devastating con
sequences of the stroke.” Id. The plaintiffs' expert 
and the defense expert specifically disagreed re
garding whether a 1995 clinical study of tPA estab
lished that there was a “more likely than not” 
chance of improvement from the effects of the 
stroke. Id. at 798. The trial court denied the defend
ant's motion for directed verdict, and the jury awar
ded substantial damages to the plaintiffs. Id. 

On appeal, the Second District reversed the 
jury award, determining that the plaintiffs failed to 
meet their burden of proving causation “because the 
testimony of the expert witnesses was based only 
on speculation.” Id. “[T]he Second District held the 
cases relied upon by the plaintiffs were distinguish
able because in those cases, the expert testimony 
was not constrained by statistical evidence reveal
ing a success rate of less than fifty percent.” Id. 
After accepting review based on express and direct 
conflict of decisions, this Court concluded that the 
Second District reweighed evidence regarding the 
cause of the plaintiff's injuries, thereby conflicting 
with prior decisions of this Court. Id. at 796. This 
Court acknowledged that the rule that “a plaintiff 
cannot sustain this burden of proof by relying on 
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pure speculation ... also applies to medical experts.” 
Id. at 799–800. However, this Court determined 
that the plaintiffs' medical expert 

did not simply provide a summary conclusion 
without a factual basis. She conducted a full re
view of Mr. Cox's medical records, provided a 
detailed analysis as to why she believed that Mr. 
Cox would have been an excellent candidate for 
tPA therapy, and based her testimony on her ex
perience, the relevant medical literature, and her 
knowledge about the facts and records involved 
in this case, including an in-depth analysis of Mr. 
Cox's CT scan. Defense counsel had the oppor
tunity to cross-examine her as to the foundation 
of her opinion, which he did. However, during 
cross-examination, Dr. Futrell expounded on the 
factual foundation for her opinion regarding the 
NINDS study. In fact, Dr. Futrell explained dur
ing cross-examination that she disagreed with de
fense counsel's characterization of the NINDS 
study and explained why she believed that de
fense counsel was inaccurate. 

Id. at 801 (footnote omitted). This Court con
cluded that “[i]t was within the jury's province to 
evaluate Dr. Futrell's credibility and weigh her 
testimony [and] [t]he Second District misapplied 
our precedent by reweighing the evidence and re
jecting Dr. Futrell's explanation.” Id. at 801–02. 

Sanders also alleges that the Fourth District's 
decision conflicts with Holley. In that case, the de
cedent was raped and murdered inside her apart
ment, while she was a tenant in the defendant's 
apartment complex. Id. at 99. The “intruder, 
thought to have been a co-tenant ... apparently 
gained access into [the] second story apartment 
through a window which fronted onto a common 
outside walkway.” Id. The decedent's estate brought 
an action against the apartment complex alleging 
“negligent failure to provide reasonable security 
measures in the building's common areas.” Id. After 
the trial judge entered summary judgment for the 
apartment complex, the plaintiff appealed to the 
Third District Court of Appeal. Id. 

The district court in Holley determined the re
cord indicated that the landlord had “recognized the 
dangerous nature of its premises in at least two 
ways”: (a) by not accepting cash rental payments, 
and (b) by previously hiring uniformed armed 
guards to patrol and protect the complex and char
ging each tenant an additional five dollars a month 
for this service, a practice that had been abandoned 
by the time the *280 decedent was killed. Id. The 
district court held that since “[t]he basis of the 
plaintiff's case is the almost indisputed fact that the 
intruder could have entered the apartment only 
through the common walkway adjacent to the de
cedent's window ... it was for the jury to determine 
whether the defendant's alleged breach of duty as to 
the areas outside the apartment was a legal cause of 
what happened inside.” Id. at 101. As to the apart
ment complex's argument that because the assailant 
was probably a co-tenant, reasonable security meas
ures would not have prevented the tragedy, the 
Third District found that the apartment complex did 
not affirmatively demonstrate that the security 
measures would not have deterred the assailant, or 
that the security officers would not have seen and 
stopped the assailant from entering the apartment. 
Id. at 101–02. 

Although not raised by the parties, even more 
recently than Cox, this Court has addressed the is
sue regarding when a district court may properly re
verse a jury verdict and hold that a defendant's mo
tion for directed verdict should have been granted. 
In Friedrich v. Fetterman & Associates, P.A., 137 
So.3d 362 (Fla.2013), the plaintiff was injured 
when the chair he sat on, inside of the defendant's 
law office, collapsed. Id. at 363. The plaintiff's ex
pert and the defendant's expert disagreed as to 
whether the defendant “should have or could have 
discovered the defect of the chair upon reasonable 
inspection.” Id. at 366. The defendant moved for a 
directed verdict at various points during the trial, 
claiming that the plaintiff had not established duty 
or causation. Id. at 364. The trial court denied the 
motions and ultimately issued a final judgment 
against the defendant, in accordance with the jury 
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verdict. Id. The defendant appealed. See Fetterman 
& Assocs., P.A. v. Friedrich, 69 So.3d 965 (Fla. 4th 
DCA 2011). The district court reversed the trial 
court's decision and remanded the case for entry of 
a directed verdict in favor of the defendant. Id. at 
968. Based on the plaintiff's expert's contradictory 
statements regarding when the dangerous condition 
of the chair could have been revealed, the district 
court determined that “the jury had no basis from 
which to conclude that Fetterman would have dis
covered the defect in the chair,” which the district 
court determined to be “an indispensable factor in 
determining liability.” Id. 

After accepting the plaintiff's petition for re
view, this Court reiterated the standard for granting 
a directed verdict: 

In Florida, “[a]n appellate court ... must view the 
evidence and all inferences of fact in the light 
most favorable to the nonmoving party, and can 
affirm a directed verdict only where no proper 
view of the evidence could sustain a verdict in fa
vor of the nonmoving party.” Owens, 802 So.2d 
at 329. A defendant is entitled to a directed ver
dict when “the plaintiff has failed to provide 
evidence that the negligent act more likely than 
not caused the injury,” but a directed verdict is 
improper “[i]f the plaintiff has presented evid
ence that could support a finding that the defend
ant more likely than not caused the injury.” Cox, 
71 So.3d at 801 (emphasis in original). A direc
ted verdict “is not appropriate in cases where 
there is conflicting evidence as to the causation 
or the likelihood of causation.” Id. When determ
ining whether a directed verdict is appropriate, 
the reviewing court may not reweigh the evidence 
or substitute its judgment concerning credibility 
of the witnesses for that of the trier of fact. Id. at 
801 (“It was within the jury's province to evalu
ate [the witness's] credibility and weigh her testi
mony.”). 

Friedrich, 137 So.3d at 365. This Court de
termined that the district court impermissibly*281 
reweighed the testimony of the expert witnesses 

during trial and quashed the district court's de
cision. 

PLAINTIFF'S PRIMA FACIE CASE OF DEFEND
ANT'S LIABILITY 

[6] The Fourth District erred in directing a ver
dict for ERP. The decedents lived on the property 
for approximately nine months before they were 
murdered. At trial, the jury heard testimony regard
ing the criminal activity that occurred on the 
premises within the three-year period preceding the 
decedents' deaths. The evidence indicated twenty 
incidents on the premises of the apartment complex 
in that time: one armed robbery of a female victim 
who was robbed at gunpoint while walking from 
her car to her apartment; one strong-armed robbery 
of a pizza delivery man (where three supposed non-
tenants exited a car and stole pizza and money from 
the delivery man, without a weapon); one domestic 
violence forced entry (where an ex-boyfriend con
fronted an ex-girlfriend in the common area and 
forced her to unlock the door to her apartment); 
nine car thefts; one attempted car theft; one crimin
al mischief incident involving teenagers who dam
aged the complex's property; one burglary of a 
dwelling (which may or may not have been occu
pied); and five burglaries (four involving unoccu
pied dwellings and one involving a dispute between 
tenants where one broke into the other's apartment 
to gain possession of a phone). 

Sanders' expert witness, Dr. George Kirkham, 
testified regarding the five crimes that occurred on 
the property during the time that the victims lived 
there, one of those crimes being the burglary of an 
unoccupied apartment, and the others being attemp
ted and completed car thefts. Kirkham admitted on 
cross-examination that there were no violent crimes 
on the property in the four months preceding this 
event, when the gate was inoperable. He explained, 
however, that of the twenty crimes that occurred on 
the property within the previous three-year period, 
two were violent crimes, i.e. the robbery of a pizza 
man and the robbery of a female tenant, at gun
point. In the case of the female tenant who was 
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robbed, she believed that a car had followed her in
to the complex but could not say with certainty 
whether the assailant came from that particular car. 
Neither victims of the robberies were physically in
jured. 

Defense counsel implied that Dr. Kirkham's 
theory that the female victim may have been accos
ted by someone in the parking lot while getting out 
of her Mercedes–Benz was pure speculation. 
However, based on the history of car thefts in the 
complex that the residents were not notified about, 
the robbery of the pizza man by supposed unauthor
ized non-residents, the robbery of a different female 
tenant in the same manner approximately one year 
prior and the fact that on the night of the incident, 
the gate was not serving its purpose to limit access 
only to people authorized to be on the premises, 
this theory does not appear to be pure speculation, 
but a reasoned presumption based on the evidence. 
Whether or not it was foreseeable that the residents 
were in danger of harm because of criminals being 
allowed on the premises and that ERP's failure to 
limit the unauthorized access caused the deaths of 
the decedents was an issue of fact for the jury to de
cide. 

Similar to the Third District's decision in Hol
ley, it appears that Sanders raised a reasonable in
ference that the landlord's breach on the outside of 
the apartment, the inoperable gate, may have con
tributed to what happened on the inside of the 
apartment. 382 So.2d at 101. Even considering 
ERP's argument, and the Fourth District's apparent 
conclusion, that the *282 decedents opened the 
door for their assailants, this is something which 
should properly be considered by a jury in a com
parative negligence analysis and is not a basis for a 
directed verdict. See generally Green Cos. v. Divin
cenzo, 432 So.2d 86 (Fla. 3d DCA 1983). 

Sanders' evidence created a question of fact as 
to whether ERP more likely than not caused the de
cedents' deaths. Sanders' expert testified that the 
majority of the crimes that happened at the apart
ment complex were opportunistic crimes, including 

an armed robbery initiated when a resident was ac
costed in the parking lot of the complex. 

The fact that the apartment complex in this 
case had an inoperable security gate distinguishes 
this case from Brown, where the motel was de
scribed as “an open type, with room access through 
outside stairways and balconies.” 989 So.2d at 659. 
The gate in this case was purposed to limit access 
to the premises only to those authorized to be on 
the grounds. A reasonable jury could have determ
ined that ERP's failure to maintain the security gate 
and failure to have the courtesy officer visible prob
ably allowed the assailant(s) to get to the decedents' 
door more easily without being detected, which 
may not have been a consideration in Brown, where 
the motel only had two security cameras to observe 
what was happening on the premises, but not neces
sarily to limit the access to the resident's door. 
Therefore, the lack of forced entry in both cases is 
not dispositive of the causation issue. 

CONCLUSION 
Because Sanders presented evidence that could 

support a finding that ERP more likely than not 
substantially contributed to the deaths in this case, 
we quash the Fourth District's decision granting a 
directed verdict to the defendant and remand for 
further proceedings consistent with this decision. 

It is so ordered. 

LABARGA, C.J., and PARIENTE, LEWIS, and

 
PERRY, JJ., concur.

 
POLSTON, J., dissents with an opinion, in which
 
 
CANADY, J., concurs.

 

POLSTON, J., dissenting. 
 
I would discharge this case because the de

cision of the Fourth District in ERP Operating Ltd. 
Partnership v. Sanders, 96 So.3d 929 (Fla. 4th 
DCA 2012), does not expressly and directly con
flict with this Court's decision in Cox v. St. Josephs 
Hospital, 71 So.3d 795 (Fla.2011), or the Third 
District's decision in Holley v. Mt. Zion Terrace 
Apartments, Inc., 382 So.2d 98 (Fla. 3d DCA 1980) 
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. 

ERP is entirely consistent with Cox as both 
cases applied the same rule of law and only reached 
different conclusions due to the differing circum
stances of the two cases. Specifically, in Cox, 71 
So.3d at 801–02, this Court disapproved of the dis
trict court rejecting an expert's explanation of why 
the negligent act probably caused the injury. This 
Court in Cox explained that “a directed verdict is 
appropriate in cases where the plaintiff has failed to 
provide evidence that the negligent act more likely 
than not caused the injury,” although it is inappro
priate “in cases where there is conflicting evidence 
as to the causation or the likelihood of causation.” 
Id. at 801. However, as opposed to Cox, where this 
Court held that a directed verdict was improper, 
Sanders did not present conflicting expert testi
mony that the apartment complex's negligence 
caused the injuries in this case. Instead, Sanders' 
expert testified only that the crime appeared to be 
opportunistic in nature and that there was no way to 
know *283 how the murders occurred. ERP, 96 
So.3d at 931–32. 

The majority opinion also states that ERP con
flicts with Holley, a case the petitioner did not dis
cuss during jurisdictional briefing and a case the 
majority admits this Court did not base its jurisdic
tion upon when granting review. See majority op. at 
274–75 n. 1. However, even if it were appropriate 
to base our conflict jurisdiction on such a case, Hol
ley is factually distinguishable. As the Fourth Dis
trict explained, in Holley (unlike in ERP ), “the 
complex had been plagued with violent crime, and 
evidence established that an intruder entered the 
apartment through a second story window facing a 
common walkway.” ERP, 96 So.3d at 933 n. 2. 

Accordingly, because this Court does not have 
conflict jurisdiction in this case, I respectfully dis
sent. 

CANADY, J., concurs. 

Sanders v. ERP Operating Ltd. Partnership 
157 So.3d 273, 40 Fla. L. Weekly S85 

END OF DOCUMENT 

Fla.,2015. 
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###.## EXISTENCE OF FIDUCIARY DUTY DISPUTED 

(Claimant) claims that (Defendant) owed a fiduciary duty to 
[him][her][it]. 

To prove a fiduciary duty existed, (Claimant) must prove the following: 

A relationship existed between (Claimant) and (Defendant) in which 
(Claimant) put [his] [her] [its] trust in the (Defendant) to protect the 
(Claimant’s) [financial or property interests] [secrets] [confidences] [private 
information] and the (Defendant) accepted that trust. 

NOTES ON USE 

1. This instruction should not be read if the defendant admits the 
existence of a common law or statutory fiduciary duty. 

2. The Committee recognizes that there may be claims for breach of 
fiduciary duty in non-business or contract cases. See Doe v. Evans, 814 So. 2d 370 
(Fla. 2002). The Committee expresses no opinion as to those causes of action. 

SOURCES AND AUTHORITIES 

1. The Florida Supreme Court has characterized a fiduciary relationship 
in the following manner: 

The relation and duties involved need not be legal; they may be moral, 
social, domestic or personal. If a relation of trust and confidence exists 
between the parties (that is to say, where confidence is reposed by one party 
and trust accepted by the other, or where confidence has been acquired and 
abused), that is sufficient as a predicate for relief. The origin of the 
confidence is immaterial. 

Doe v. Evans, 814 So.2d 370, 374 (Fla. 2002) (quoting Quinn v. Phipps, 93 Fla. 
805, 113 So. 419, 421 (Fla. 1927)). 

2. “A fiduciary relationship may be implied by law, and such 
relationships are ‘premised upon the specific factual situation surrounding the 
transaction and the relationship of the parties.’” Id. (quoting Capital Bank v. MVB, 
Inc., 644 So.2d 515, 518 (Fla. 3d DCA 1994)). 
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###.## BREACH OF FIDUCIARY DUTY 

(Claimant) claims that (Defendant) breached a fiduciary duty [he] [she] 
[it] owed to (Claimant) and was damaged as a result. 

You must decide whether (Defendant) breached a fiduciary duty to 
(Claimant) and whether the breach was the legal cause of damages. 

A breach of a fiduciary duty occurs when 

a. the (Defendant) failed to protect the (Claimant’s) financial or 
property interests; or 

b. the (Defendant) failed to protect the (Claimant’s) [secrets] 
[confidences] [private information]; or 

c. the (Defendant) used such information to the detriment of 
(Claimant) 

and breach of the fiduciary duty is a legal cause of damage to 
(Claimant). 

Breach of a fiduciary duty is a legal cause of damage if it directly and in 
natural and continuous sequence produces or contributes substantially to 
producing such damage, so that it can reasonably be said that, but for the 
breach of fiduciary duty, the damage would not have occurred. 

NOTES ON USE 

1. These instructions have been prepared to cover many of the 
circumstances under which fiduciary duties have been held to arise. Modification 
may be required to address other circumstances which give rise to fiduciary duties. 

2. A breach of fiduciary duty can be negligent or intentional. Palafrugell 
Holdings, Inc. v. Cassel, 825 So. 2d 937, 939 n. 1 (Fla. 3d DCA 2001). 

3. As the facts dictate, appropriate defense instructions may be 
necessary. 

4. In the appropriate case, the court should consider whether to give 
instructions on concurring or intervening cause. 
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###.## EXISTENCE OF FIDUCIARY DUTY DISPUTED 

(Claimant) claims that (Defendant) owed a fiduciary duty to 
[him][her][it]. 

To prove a fiduciary duty existed, (Claimant) must prove the following: 

A relationship existed between (Claimant) and (Defendant) in which 
(Claimant) put [his] [her] [its] trust in the (Defendant) to protect the 
(Claimant’s) [financial or property interests] [secrets] [confidences] [private 
information] and the (Defendant) accepted that trust. 

NOTES ON USE 

1. This instruction should not be read if the defendant admits the 
existence of a common law or statutory fiduciary duty. 

2. The Committee recognizes that there may be claims for breach of 
fiduciary duty in non-business or contract casesmay arise in different 
circumstances in addition to those listed above. See Doe v. Evans, 814 So. 2d 370 
(Fla. 2002). The Committee expresses no opinion as to those causes of action. 

SOURCES AND AUTHORITIES 

1. The Florida Supreme Court has characterized a fiduciary relationship 
in the following manner: 

The relation and duties involved need not be legal; they may be moral, 
social, domestic or personal. If a relation of trust and confidence exists 
between the parties (that is to say, where confidence is reposed by one party 
and trust accepted by the other, or where confidence has been acquired and 
abused), that is sufficient as a predicate for relief. The origin of the 
confidence is immaterial. 

Doe v. Evans, 814 So.2d 370, 374 (Fla. 2002) (quoting Quinn v. Phipps, 93 Fla. 
805, 113 So. 419, 421 (Fla. 1927)). 

2. “A fiduciary relationship may be implied by law, and such 
relationships are ‘premised upon the specific factual situation surrounding the 
transaction and the relationship of the parties.’” Doe v. Evans, 814 So.2d 370, 374 
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(Fla. 2002) (quoting Capital Bank v. MVB, Inc., 644 So.2d 515, 518 (Fla. 3d DCA 
1994)). 

3. These instructions address cases in which a breach of fiduciary duty 
creates a jury instruction. But see King Mountain Condominium Ass’n v. Gundlach, 
425 So. 2d 569 (Fla. 4th DCA 1982) (holding that a plaintiff seeking purely 
equitable relief for breach of fiduciary duty is not entitled to a jury trial). 
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###.## EXISTENCE OF FIDUCIARY DUTY DISPUTED 

(Claimant) claims that (Defendant) owed a fiduciary duty to 
[him][her][it]. 

To prove a fiduciary duty existed, (Claimant) must prove the following: 

A relationship existed between (Claimant) and (Defendant) in which 
(Claimant) put [his] [her] [its] trust in the (Defendant) to protect the 
(Claimant’s) [financial or property interests] [secrets] [confidences] [private 
information] and the (Defendant) accepted that trust. 

NOTES ON USE 

1. This instruction should not be read if the defendant admits the 
existence of a common law or statutory fiduciary duty. 

2. The Committee recognizes that there may be claims for breach of 
fiduciary duty in non-business or contract cases. See Doe v. Evans, 814 So. 2d 370 
(Fla. 2002). The Committee expresses no opinion as to those causes of action. 

SOURCES AND AUTHORITIES 

1. The Florida Supreme Court has characterized a fiduciary relationship 
in the following manner: 

The relation and duties involved need not be legal; they may be moral, 
social, domestic or personal. If a relation of trust and confidence exists 
between the parties (that is to say, where confidence is reposed by one party 
and trust accepted by the other, or where confidence has been acquired and 
abused), that is sufficient as a predicate for relief. The origin of the 
confidence is immaterial. 

Doe v. Evans, 814 So.2d 370, 374 (Fla. 2002) (quoting Quinn v. Phipps, 93 Fla. 
805, 113 So. 419, 421 (Fla. 1927)). 

2. “A fiduciary relationship may be implied by law, and such 
relationships are ‘premised upon the specific factual situation surrounding the 
transaction and the relationship of the parties.’” Doe v. Evans, 814 So.2d 370, 374 
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(Fla. 2002) (quoting Capital Bank v. MVB, Inc., 644 So.2d 515, 518 (Fla. 3d DCA 
1994)). 
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Wed 4/13/2016 3:31 PM 
Farach, Manny mfarach@mcglinchey.com 
Re: Instructions for publication 
To: Zhelesnik, Gregory GZhelesnik@floridabar.org 
Cc: Judge Paul Huey (paullhuey@yahoo.com) 

I still think we need to label the Breach of Fiduciary Duty (Existence of Duty Admitted)
 

Sent from my iPhone
 

On Apr 13, 2016, at 3:09 PM, Zhelesnik, Gregory <GZhelesnik@floridabar.org> wrote:
 

Manny & Judge Huey,
 

Attached are the instructions that are ready to be published. Can you please review them for any
 
concerns before I send them along to Josh to have posted on the website.
 

Thank you.
 

Greg
 

Gregory A. Zhelesnik, J.D.
Attorney Liaison - Rules 
The Florida Bar 
850-561-5709 
gzhelesnik@flabar.org 

Please note: Florida has very broad public records laws. Many written communications to or
 
from The Florida Bar regarding Bar business may be considered public records, which must be
 
made available to anyone upon request. Your e-mail communications may therefore be subject to
 
public disclosure.  

<Breach of Fiduciary Duty - 10.15.15 FINAL.docx>
 
<Existence of Fiduciary Duty Disputed - 10.15.15 FINAL.docx>
 
<416.26 Affirmative Defense - Unilateral Mistake of Fact - FINAL.docx> 
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###.## BREACH OF FIDUCIARY DUTY  

(Claimant)  claims that  (Defendant)  breached a fiduciary duty [he] [she]  
[it] owed to  (Claimant)  and  was damaged as a result.  

You must  decide  whether  (Defendant)  breached  a  fiduciary duty to 
(Claimant)  and whether  the breach  was the legal cause  of  damages.  

A breach  of a fiduciary duty  occurs  when  the  (Defendant)  failed to act  
[with the utmost  good faith, fairness,  and honesty] [with the highest  and finest  
loyalty] and:  

a.  the  (Defendant)  failed to protect the (Claimant’s)  financial or  
property interests; or  

b.  the  (Defendant)  failed to protect the (Claimant’s)  [secrets] 
[confidences] [private information];  or  

c.  the  (Defendant)  used  such information to the detriment of  
(Claimant)  

and  breach  of the fiduciary duty  is a legal  cause of  damage  to  
(Claimant).  

Breach of  a fiduciary duty is a legal cause of damage if  it directly and in  
natural and continuous sequence  produces or  contributes  substantially to 
producing such damage, so that  it can reasonably be  said that, but for the  
breach of fiduciary duty, the damage  would not have occurred.  

NOTES  ON USE  

1.  These  instructions have been prepared to cover many of the  
circumstances under which fiduciary duties have  been held to arise.  Courts have  
described the  standard for a fiduciary’s duty as being “utmost good faith, fairness,  
and honesty,” or  “the finest and highest loyalty.”  See,  e.g.,  Gossett v.  St. Paul Fire  
and Marine Insurance Co., 427 So. 2d 386, 387 (Fla. 4th DCA 1983).  
Modification may be  required to address otherThe choice  of the  particular standard 
or standards will depend on the  circumstances whichthat  give  rise to the  fiduciary  
dutiesduty.  Other standards not listed in this instruction may apply.  
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June 9-10, 2016 SJI Contract and Business Cases Committee meeting agenda

2. A breach of fiduciary duty can be negligent or intentional. Palafrugell 
Holdings, Inc. v. Cassel, 825 So. 2d 937, 939 n. 1 (Fla. 3d DCA 2001). 

3. As the facts dictate, appropriate defense instructions may be 
necessary. 

4. In the appropriate case, the court should consider whether to give 
instructions on concurring or intervening cause. 

LEGAL CAUSE 

a. Legal cause generally: 

Breach of a fiduciary duty is a legal cause of [loss] [injury] [or] 
[damage] if it directly and in natural and continuous sequence produces or 
contributes substantially to producing such [loss] [injury] [or] [damage], so 
that it can reasonably be said that, but for the breach of fiduciary duty, the 
[loss] [injury] [or] [damage] would not have occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] a 
breach of the fiduciary duty need not be the only cause. A breach of a 
fiduciary duty may be a legal cause of [loss] [injury] [or] [damage] even 
though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] if the breach of fiduciary duty contributes 
substantially to producing such [loss] [injury] [or] [damage]. 

c. Intervening cause: 

Do not use the bracketed first sentence if this instruction is preceded by the 
instruction on concurring cause:* 

*[In order to be regarded as a legal cause of [loss] [injury] [or] 
[damage], breach of fiduciary duty need not be its only cause.] Breach of 
fiduciary duty may also be a legal cause of [loss] [injury] [or] [damage] even 
though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] occurring after the breach of fiduciary duty 
occurs if [such other cause was itself reasonably foreseeable and the breach of 
fiduciary duty contributes substantially to producing such [loss] [injury] [or] 
[damage]] [or] [the resulting [loss] [injury] [or] [damage] was a reasonably 
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foreseeable consequence of the breach of fiduciary duty and the breach of 
fiduciary duty contributes substantially to producing it]. 
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###.## BREACH OF FIDUCIARY DUTY 

(Claimant) claims that (Defendant) breached a fiduciary duty [he] [she] 
[it] owed to (Claimant) and was damaged as a result. 

You must decide whether (Defendant) breached a fiduciary duty to 
(Claimant) and whether the breach was the legal cause of damages. 

A breach of a fiduciary duty occurs when 

a. the (Defendant) failed to protect the (Claimant’s) financial or 
property interests; or 

b. the (Defendant) failed to protect the (Claimant’s) [secrets] 
[confidences] [private information]; or 

c. the (Defendant) used such information to the detriment of 
(Claimant) 

and breach of the fiduciary duty is a legal cause of damage to 
(Claimant). 

Breach of a fiduciary duty is a legal cause of damage if it directly and in 
natural and continuous sequence produces or contributes substantially to 
producing such damage, so that it can reasonably be said that, but for the 
breach of fiduciary duty, the damage would not have occurred. 

NOTES ON USE 

1. These instructions have been prepared to cover many of the 
circumstances under which fiduciary duties have been held to arise. Modification 
may be required to address other circumstances which give rise to fiduciary duties. 

2. A breach of fiduciary duty can be negligent or intentional. Palafrugell 
Holdings, Inc. v. Cassel, 825 So. 2d 937, 939 n. 1 (Fla. 3d DCA 2001). 

3. As the facts dictate, appropriate defense instructions may be 
necessary. 

4. In the appropriate case, the court should consider whether to give 
instructions on concurring or intervening cause. 
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SECTION 450 — JOINT SUBSTANTIVE INSTRUCTIONS
 
FOR USE IN BOTH THE STANDARD JURY INSTRUCTIONS  


IN CIVIL CASES  


AND THE 


STANDARD JURY INSTRUCTIONS IN  

CONTRACT AND BUSINESS CASES
 

451 Fiduciary Duty 
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SECTION 451 — FIDUCIARY DUTY 

451.# Existence of Fiduciary Duty Disputed 
451.# Breach of Fiduciary Duty  
451.# Legal Cause 
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451.## EXISTENCE OF FIDUCIARY DUTY DISPUTED 

(Claimant) claims that (defendant) owed a fiduciary duty to [him] [her] 
[it]. 

To prove a fiduciary duty existed, (claimant) must prove the following: 

A relationship existed between (claimant) and (defendant) in which 
(claimant) put [his] [her] [its] trust in (defendant) to protect (claimant’s) 
[financial or property interests] [secrets] [confidences] [private information] 
and (defendant) accepted that trust. 

NOTES ON USE 

1. This instruction should not be read if the defendant admits the 
existence of a common law or statutory fiduciary duty. 

2. These instructions address cases in which a breach of fiduciary duty 
creates a jury issue. But see King Mountain Condominium Ass’n v. Gundlach, 425 
So. 2d 569 (Fla. 4th DCA 1982) (holding that a plaintiff seeking purely equitable 
relief for breach of fiduciary duty is not entitled to a jury trial). 

3. The Committee recognizes that claims for breach of fiduciary duty 
may arise in different circumstances in addition to those listed above. See Doe v. 
Evans, 814 So. 2d 370 (Fla. 2002). 

SOURCES AND AUTHORITIES 

1. The Florida Supreme Court has characterized a fiduciary relationship 
in the following manner: 

The relation and duties involved need not be legal; they may be moral, 
social, domestic or personal. If a relation of trust and confidence exists 
between the parties (that is to say, where confidence is reposed by one party 
and trust accepted by the other, or where confidence has been acquired and 
abused), that is sufficient as a predicate for relief. The origin of the 
confidence is immaterial. 

Doe v. Evans, 814 So.2d 370, 374 (Fla. 2002) (quoting Quinn v. Phipps, 93 Fla. 
805, 113 So. 419, 421 (Fla. 1927)). 
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2. “A fiduciary relationship may be implied by law, and such 
relationships are ‘premised upon the specific factual situation surrounding the 
transaction and the relationship of the parties.’” Doe v. Evans, 814 So.2d 370, 374 
(Fla. 2002) (quoting Capital Bank v. MVB, Inc., 644 So.2d 515, 518 (Fla. 3d DCA 
1994)). 

Committee on SJI--Contracts and Business November 2016 Agenda--52
Appendix E – 172



 

 

 
 

 

451.## BREACH OF FIDUCIARY DUTY 

(Claimant) claims that (defendant) breached a fiduciary duty [he] [she] 
[it] owed to (claimant) and was damaged as a result. 

You must decide whether (defendant) breached a fiduciary duty to 
(claimant) and whether the breach was the legal cause of damages. 

A breach of a fiduciary duty occurs when (defendant) failed to act [with 
the utmost good faith, fairness, and honesty] [with the highest and finest 
loyalty] and: 

a. failed to protect (claimant’s) financial or property interests; or 

b. failed to protect (claimant’s) [secrets] [confidences] [private 
information]; or 

c. used such information to the detriment of (claimant) 

and breach of the fiduciary duty is a legal cause of damage to (claimant). 

NOTES ON USE 

1. These instructions have been prepared to cover many of the 
circumstances under which fiduciary duties have been held to arise. Courts have 
described the standard for a fiduciary’s duty as being “the finest and highest 
loyalty,” Donahue v. Davis, 68 So. 2d 163 (Fla. 1953), and “utmost good faith, 
fairness, and honesty,” Gossett v. St. Paul Fire and Marine Insurance Co., 427 So. 
2d 386, 387 (Fla. 4th DCA 1983). The choice of the particular standard or 
standards will depend on the circumstances that give rise to the fiduciary duty. 
Other standards not listed in this instruction may apply. 

2. A breach of fiduciary duty can be negligent or intentional. Palafrugell 
Holdings, Inc. v. Cassel, 825 So. 2d 937, 939 n. 1 (Fla. 3d DCA 2001). 

3. As the facts dictate, appropriate defense instructions may be 
necessary. 

4. In the appropriate case, the court should consider whether to give 
instructions on concurring or intervening cause. 
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451.## LEGAL CAUSE 

a. Legal cause generally: 
Breach of a fiduciary duty is a legal cause of [loss] [injury] [or] 

[damage] if it directly and in natural and continuous sequence produces or 
contributes substantially to producing such [loss] [injury] [or] [damage], so 
that it can reasonably be said that, but for the breach of fiduciary duty, the 
[loss] [injury] [or] [damage] would not have occurred. 

b. Concurring cause: 
In order to be regarded as a legal cause of [loss] [injury] [or] [damage] a 

breach of the fiduciary duty need not be the only cause. A breach of a 
fiduciary duty may be a legal cause of [loss] [injury] [or] [damage] even 
though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] if the breach of fiduciary duty contributes 
substantially to producing such [loss] [injury] [or] [damage]. 

c. Intervening cause: 
Do not use the bracketed first sentence if this instruction is preceded by the 

instruction on concurring cause:* 

*[In order to be regarded as a legal cause of [loss] [injury] [or] 
[damage], breach of fiduciary duty need not be its only cause.] Breach of 
fiduciary duty may also be a legal cause of [loss] [injury] [or] [damage] even 
though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] occurring after the breach of fiduciary duty 
occurs if [such other cause was itself reasonably foreseeable and the breach of 
fiduciary duty contributes substantially to producing such [loss] [injury] [or] 
[damage]] [or] [the resulting [loss] [injury] [or] [damage] was a reasonably 
foreseeable consequence of the breach of fiduciary duty and the breach of 
fiduciary duty contributes substantially to producing it]. 
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SECTION 450 — JOINT SUBSTANTIVE INSTRUCTIONS
 
FOR USE IN BOTH THE 


STANDARD JURY INSTRUCTIONS IN CIVIL CASES
 
AND THE 


STANDARD JURY INSTRUCTIONS IN CONTRACT AND BUSINESS
 
CASES
 

451 Fiduciary Duty 
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SECTION 451 — FIDUCIARY DUTY 

451.1 Introduction
 

451.2 Summary of Claims
 

451.3 Greater Weight of the Evidence
 

451.4 Existence of Fiduciary Duty Disputed
 

451.5 Breach of Fiduciary Duty
 

451.6 Legal Cause
 

451.7 Preemptive Charges
 

451.8 Preliminary Issues – Vicarious Liability
 

451.9 Burden of Proof on Preliminary Issues
 

451.10 Issues on Main Claim
 

451.11 Burden of Proof on Main Claim
 

451.12 Defense Issues
 

451.13 Burden of Proof on Defense Issues
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451.1  INTRODUCTION 

Members of the jury, you have now heard and received all of the 
evidence in this case. I am now going to tell you about the rules of law that you 
must use in reaching your verdict. [You will recall at the beginning of the case 
I told you that if, at the end of the case I decided that different law applies, I 
would tell you so. These instructions are (slightly) different from what I gave 
you at the beginning and it is these rules of law that you must now follow.] 
When I finish telling you about the rules of law, the attorneys will present 
their final arguments and you will then retire to decide your verdict. 

NOTES ON USE FOR 451.1 

1. When instructing the jury before taking evidence, use instruction 
202.1 in lieu of instruction 451.1. See Model Instruction No. 1. Instruction 451.1 is 
for instructing the jury after the evidence has been concluded. Use the bracketed 
language in instruction 451.1 when the final instructions are different from the 
instructions given at the beginning of the case. If the instructions at the end of the 
case are different from those given at the beginning of the case, the committee 
recommends that the court point out the differences with appropriate language in 
the final instructions, including an explanation for the difference, such as where the 
court has directed a verdict on an issue. 

2. Florida Rule of Civil Procedure 1.470(b) authorizes instructing the 
jury during trial or before or after final argument. The timing of instructions is 
within the sound discretion of the trial judge, to be determined on a case-by-case 
basis, but the committee strongly recommends instructing the jury before final 
argument. 

3. Each juror must be provided with a full set of jury instructions for use 
during their deliberations. Fla.R.Civ.P. 1.470(b). The trial judge may find it useful 
to provide these instructions to the jurors when the judge reads the instructions in 
open court so that jurors can read along with the judge, as the judge reads the 
instructions aloud. 
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451.2 SUMMARY OF CLAIMS OR CONTENTIONS 

The claims [and defenses] in this case are as follows. (Claimant) claims 
[that [(defendant) owed a fiduciary duty to [him][her]),] that (defendant) failed 
to protect (claimant’s) [financial interests] [property interests] [secrets] 
[confidences] [private information] [used such information to the detriment of 
claimant], and that this [failure] [use] caused harm to (claimant). 

(Defendant) denies that claim [and also claims that (describe any 
affirmative defenses).] 

The parties must prove all claims [and defenses] by the greater weight 
of the evidence. I will now define some of the terms you will use in deciding 
this case. 
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451.3  GREATER WEIGHT OF THE EVIDENCE 

“Greater weight of the evidence” means the more persuasive and 
convincing force and effect of the entire evidence in the case. 

NOTES ON USE FOR 451.3 

1. Greater or lesser number of witnesses. The committee recommends 
that no instruction be given regarding the relationship (or lack of relationship) 
between the greater weight of the evidence and the greater or lesser number of 
witnesses. 

2. Circumstantial evidence. The committee recommends that no 
instruction generally be given distinguishing circumstantial from direct evidence. 
See Nielsen v. City of Sarasota, 117 So. 2d 731 (Fla. 1960). 
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451.4 EXISTENCE OF FIDUCIARY DUTY DISPUTED 

(Claimant) claims that (defendant) owed a fiduciary duty to [him] [her] 
[it]. 

To prove a fiduciary duty existed, (claimant) must prove the following: 

A relationship existed between (claimant) and (defendant) in which 
(claimant) put [his] [her] [its] trust in (defendant) to protect (claimant’s) 
[financial or property interests] [secrets] [confidences] [private information] 
and (defendant) accepted that trust. 

NOTES ON USE 

1. This instruction should not be read if the defendant admits the 
existence of a common law or statutory fiduciary duty. If the defendant admits the 
existence of such a duty, the preemptive charge at instruction 451.7a should be 
given instead. 

2. These instructions address cases in which a breach of fiduciary duty 
creates a jury issue. But see King Mountain Condominium Ass’n v. Gundlach, 425 
So. 2d 569 (Fla. 4th DCA 1982) (holding that a plaintiff seeking purely equitable 
relief for breach of fiduciary duty is not entitled to a jury trial). 

3. The committee recognizes that claims for breach of fiduciary duty 
may arise in different circumstances in addition to those listed above. See Doe v. 
Evans, 814 So. 2d 370 (Fla. 2002). 

SOURCES AND AUTHORITIES 

1. The Florida Supreme Court has characterized a fiduciary relationship 
in the following manner: 

The relation and duties involved need not be legal; they may be moral, 
social, domestic or personal. If a relation of trust and confidence exists 
between the parties (that is to say, where confidence is reposed by one party 
and trust accepted by the other, or where confidence has been acquired and 
abused), that is sufficient as a predicate for relief. The origin of the 
confidence is immaterial. 
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Doe v. Evans, 814 So. 2d 370, 374 (Fla. 2002) (quoting Quinn v. Phipps, 93 Fla. 
805, 113 So. 419, 421 (Fla. 1927)). 

2. “A fiduciary relationship may be implied by law, and such 
relationships are ‘premised upon the specific factual situation surrounding the 
transaction and the relationship of the parties.’” Doe v. Evans, 814 So. 2d 370, 374 
(Fla. 2002) (quoting Capital Bank v. MVB, Inc., 644 So. 2d 515, 518 (Fla. 3d DCA 
1994)). 
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451.5 BREACH OF FIDUCIARY DUTY 

(Claimant) claims that (defendant) breached a fiduciary duty [he] [she] 
[it] owed to (claimant) and was damaged as a result. 

You must decide whether (defendant) breached a fiduciary duty to 
(claimant) and whether the breach was a legal cause of damages. 

A breach of a fiduciary duty occurs when (defendant) failed to act [with 
the utmost good faith, fairness, and honesty] [with the highest and finest 
loyalty] and: 

a. failed to protect (claimant’s) financial or property interests; or 

b. failed to protect (claimant’s) [secrets] [confidences] [private 
information]; or 

c. used such information to the detriment of (claimant) 

and breach of the fiduciary duty is a legal cause of damage to (claimant). 

NOTES ON USE 

1. These instructions have been prepared to cover many of the 
circumstances under which fiduciary duties have been held to arise. Courts have 
described the standard for a fiduciary’s duty as being “the finest and highest 
loyalty,” Donahue v. Davis, 68 So. 2d 163 (Fla. 1953), and “utmost good faith, 
fairness, and honesty,” Gossett v. St. Paul Fire and Marine Insurance Co., 427 So. 
2d 386, 387 (Fla. 4th DCA 1983). The choice of the particular standard or 
standards will depend on the circumstances that give rise to the fiduciary duty. 
Other standards not listed in this instruction may apply. 

2. A breach of fiduciary duty can be negligent or intentional. Palafrugell 
Holdings, Inc. v. Cassel, 825 So. 2d 937, 939 n. 1 (Fla. 3d DCA 2001). 

3. As the facts dictate, appropriate defense instructions may be 
necessary. 

4. In the appropriate case, the court should consider whether to give 
instructions on concurring or intervening cause. 
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451.6 LEGAL CAUSE
 

a. Legal cause generally: 

Breach of a fiduciary duty is a legal cause of [loss] [injury] [or] 
[damage] if it directly and in natural and continuous sequence produces 
or contributes substantially to producing such [loss] [injury] [or] 
[damage], so that it can reasonably be said that, but for the breach of 
fiduciary duty, the [loss] [injury] [or] [damage] would not have 
occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage] a 
breach of the fiduciary duty need not be the only cause. A breach of a 
fiduciary duty may be a legal cause of [loss] [injury] [or] [damage] even 
though it operates in combination with [the act of another] [some 
natural cause] [or] [some other cause] if the breach of fiduciary duty 
contributes substantially to producing such [loss] [injury] [or] 
[damage]. 

c. Intervening cause: 

Do not use the bracketed first sentence if this instruction is preceded by the 
instruction on concurring cause:* 

*[In order to be regarded as a legal cause of [loss] [injury] [or] 
[damage], breach of fiduciary duty need not be its only cause.] Breach 
of fiduciary duty may also be a legal cause of [loss] [injury] [or] 
[damage] even though it operates in combination with [the act of 
another] [some natural cause] [or] [some other cause] occurring after 
the breach of fiduciary duty occurs if [such other cause was itself 
reasonably foreseeable and the breach of fiduciary duty contributes 
substantially to producing such [loss] [injury] [or] [damage]] [or] [the 
resulting [loss] [injury] [or] [damage] was a reasonably foreseeable 
consequence of the breach of fiduciary duty and the breach of fiduciary 
duty contributes substantially to producing it]. 
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451.7 PREEMPTIVE CHARGES 

The court has determined and now instructs you that: 

a. Existence of a fiduciary duty: 

A relationship existed between (claimant) and (defendant) in which 
(claimant) put [his] [her] [its] trust in (defendant) to protect (claimant’s) 
[financial or property interests] [secrets] [confidences] [private 
information] and (defendant) accepted that trust. 

(Skip to instructions on breach of fiduciary duty (451.5), legal cause (451.6), and 
damages (section 500).) 

NOTES ON USE FOR 451.7a 

1. This preemptive charge should be given only when the defendant 
admits or stipulates, or the court has ruled as matter of law, that a common law or 
statutory fiduciary duty exists between the claimant and the defendant. Otherwise, 
instruction 451.4 should be given. 

2. The Committee takes no position on whether all the types of damages 
specified in section 500 are awardable for a breach of fiduciary duty claim. 

b. Directed verdict on liability: 

(Defendant) breached a fiduciary duty and that breach was a legal cause 
of [loss] [injury] [or] [damage] to (claimant). (Claimant) is therefore 
entitled to recover from (defendant) for the [loss] [injury] [or] [damage] 
as is shown by the greater weight of the evidence to have thus been 
caused by (defendant). 

(Skip to instructions on damages (section 500).) 

NOTE ON USE FOR 451.7b 

This charge should be given only when the defendant admits or stipulates, or 
the court has ruled a matter of law, that the defendant has breached a fiduciary duty 
and that breach is a legal cause of damages to the plaintiff. Otherwise, instructions 
451.5 and 451.6 should be given. 
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451.8  PRELIMINARY ISSUE—VICARIOUS LIABIITY 

NOTE ON USE FOR 451.8 

At this time, the Committee does not propose a standard instruction on 
preliminary issues in a breach of fiduciary duty case. A special instruction on 
vicarious liability may be considered. See Testa v. S. Escrow & Title, LLC, 36 So. 
3d 713, 715 (Fla. 1st DCA 2010) (noting the possibility of pleading a claim for 
vicarious liability for breach of fiduciary duty). 
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451.9  BURDEN OF PROOF ON PRELIMINARY ISSUES 

If the greater weight of the evidence does not support (claimant’s) claim 
on [this issue] [these issues], that (describe preliminary issue), then your verdict 
on the claim of (claimant) *[because of the claimed breach of fiduciary duty by 
(name)] should be for (defendant). 

If, however, the greater weight of the evidence supports  (claimant’s) 
claim on [this issue] [these issues], that (describe preliminary issue), then you 
shall consider the other issues on (claimant’s) claim. 

NOTES ON USE FOR 451.9 

1. Give instruction 451.9 if instructing the jury on any preliminary 
issues. 

2. If there are multiple defendants, this instruction will have to be 
modified to account for the issues related to each defendant. 

3. *There is no need to give that portion of the charge contained within 
brackets unless the claimant makes multiple claims involving other defendants. In 
such a case it is necessary to distinguish this claim from claims against other 
defendants. 
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451.10  ISSUES ON MAIN CLAIM 

The [next] issues you must decide on (claimant’s) claim against 
(defendant) are: 

a. Breach of fiduciary duty: 

whether (defendant) breached a fiduciary duty by (describe conduct in 
question), and, if so, whether that breach was a legal cause of the [loss] 
[injury] [or] [damage] to (claimant, decedent, or person for whose injury 
claim is made). 

b. Breach of fiduciary duty by multiple defendants: 

whether (defendant) or (defendant) breached a fiduciary duty or whether 
both breached a fiduciary duty in (describe alleged breach of fiduciary 
duty) and, if so, whether that breach was a legal cause of the [loss] 
[injury] [or] [damage] to (claimant, decedent, or person for whose injury 
claim is made). 

NOTE ON USE FOR 451.10 

“The elements of a claim for breach of fiduciary duty are: the existence of a 
fiduciary duty, and the breach of that duty such that it is the proximate cause of the 
plaintiff’s damages.” Gracey v. Eaker, 837 So. 2d 348, 353 (Fla. 2002). 
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451.11 BURDEN OF PROOF ON MAIN CLAIM 

If the greater weight of the evidence does not support [one or more of] 
(claimant’s) claim[s], your verdict should be for (defendant) [on [that] [those] 
claim[s]]. 

[However, if the greater weight of the evidence supports [one or more 
of] (claimant’s) claim[s], then your verdict should be for (claimant) and against 
(defendant) [on [that] [those] claim[s]]. 

NOTES ON USE FOR 451.11 

1. Use the first paragraph in all cases. If there is an affirmative defense 
to the claim that is the subject of the charge, do not use the bracketed paragraph; 
instead, use instruction 451.12. 

2. The Committee takes no position on whether a comparative 
negligence instruction would be appropriate. 
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451.12 DEFENSE ISSUES 

If, however, the greater weight of the evidence supports  [(claimant’s) 
claim] [one or more of (claimant’s) claims], then you shall consider the 
defense(s) raised by (defendant). 

On the [first]* defense, the issue(s) for you to decide [is] [are]: 

[Insert any special instructions on defense issues] 

NOTE ON USE FOR 451.12 

At this time, the Committee does not propose standard instructions on any 
particular defenses that may be raised. 
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451.13 BURDEN OF PROOF ON DEFENSE ISSUES 

If the greater weight of the evidence does not support (defendant’s) 
defense[s] of (describe defense) and the greater weight of the evidence supports 
(claimant’s) claim, then [your verdict should be for (claimant) in the total 
amount of [his] [her] damages] 

NOTES ON USE FOR 451.13 

1. Preemptive charges on defense issues. If a preemptive charge for 
claimant is appropriate on a defense issue, an instruction in the form of 451.7 
should be given immediately following instruction 451.11. If a preemptive charge 
for defendant is required on some aspect of a defense, a preemptive charge 
announcing the ruling should be given immediately after framing the applicable 
defense issue. 

2. Charges on issues raised by replies to affirmative defenses. Plaintiff 
bears the burden of proof on issues raised by any replies to affirmative defenses, 
and instruction 451.13 should be modified as appropriate for those issues. 
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