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SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS (CIVIL) 

 
MINUTES 

 
Tampa, FL  

Hillsborough County Courthouse 
 

March, 4, 2010 (1:00 p.m. to 5:00 p.m.)  
March 5, 2010 (8:30 a.m. to noon) 

 
Members Present: Tracy Raffles Gunn (Chair); James Manly Barton, II; Ralph 
Artigliere; Jerald Bagley; Karen A. Barnett; Tyrie W. Boyer; Lucy Chernow Brown; 
Dedee S. Costello; Thomas Stoneham Edwards, Jr.; Gary M. Farmer; Donald 
Hinkle; J. Charles Ingram; Charles Jules Kahn, Jr.; John Marshall Kest; Joseph H. 
Lang, Jr.; Lake Lytal; Louis K. Rosenbloum; Elizabeth K. Russo; Cynthia N. Sass; 
Alan Frederick Wagner. 
 
Present only on Thursday:  Sally Gertz; Edward Camille LaRose.  
 
Present only on Friday: Joseph L. Amos, Neal A. Roth.  
 
Also Present: Robert E. Austin (Ex Officio); Laura Whitmore (Reporter); Jodi 
Jennings (Bar Staff Liaison).  
 
Members Absent: Jennifer Drechsel Bailey; Philip Burlington; Pete L. DeMahy; 
Gregorio Francis; Jeffrey Curtis Fulford; Wendell Mitchell Graham; Jacqueline R. 
Griffin; Dixon Ross McCloy, Jr.; John H. Richards; Rebecca Mercier Vargas. 
 

Bad Faith 

The Committee needs to decide where this instruction should go. The 
subcommittee recommends putting it adjacent to instruction 404.4 
(failure to settle).   

Edwards posed the question of whether an additional instruction on 
duty to defend is needed.  Edwards explained that most of the 
subcommittee felt that issue would be resolved as a legal question in an 
action for declaratory judgment.  Another question is whether an 



Appendix D – 3 

instruction is needed for a case involving “adequacy of defense.”  The 
subcommittee does not recommend such an instruction at this time. The 
other potential instruction is an instruction regarding the duty of a 
carrier to institute settlement regardless of whether there has been an 
offer to settle by the plaintiff.  This arises from Powell v. Prudential 
Prop. & Cas. Ins. Co., 584 So. 2d 12 (Fla. 3d DCA 1991).  The 
subcommittee believes more case law on this issue is needed before an 
instruction is proper.  

Lytal questioned why an insurer’s fiduciary duty is not addressed.  The 
Committee discussed this.  

The subcommittee will look at the fiduciary duty issue and other 
instructions where there are similar concepts. Roth pointed out 
fiduciary duty may be an issue of law that requires a preemptive 
instruction by the judge, and suggested that may be the easiest 
solution.  The subcommittee will consider this also.  The 
subcommittee will add notes on use explaining other harm cases (to 
instruction 404.1).  Roth, Lytal, Russo, and Costello will join the 
subcommittee.  

 
SUPREME COURT COMMITTEE ON  

STANDARD JURY INSTRUCTIONS (CIVIL) 
 

MINUTES 
 

Tampa, FL  
George Edgecomb Courthouse 

 
July 14, 2011 (1:00 p.m. to 5:00 p.m.)  
July 15, 2011 (8:30 a.m. to 12:00 p.m.) 

 
Members Present:  James M. Barton (Chair); Ralph Artigliere; Jerald Bagley; Karen 
A. Barnett; Dedee S. Costello; Thomas S. Edwards, Jr. (by telephone); Sally Gertz; 
Donald Hinkle; J. Charles Ingram; John Marshall Kest; Joseph Lang; Edward C. 
LaRose; Joseph Lewis; Lake Lytal, Jr.; D. Ross McCloy, Jr.; Louis K. Rosenbloum; 
Neal A. Roth; Cynthia N. Sass; Rebecca Mercier Vargas; Alan F. Wagner; Allan 
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Campo (ex officio). 
 

Present only on Thursday:  Artigliere; Campo; Edwards (by telephone). 
 
Also Present:  Molly Chafe (intern for Judge LaRose); Jodi Jennings (Bar Staff 
Liaison); Daniel B. Rogers (Reporter); Laura Whitmore; Jennifer Zumarraga (Sass’s 
associate; Thursday only).  
 
Members Absent:  Joseph L. Amos; Jennifer Bailey; Tyrie W. Boyer; Philip M. 
Burlington; Pedro L. DeMahy; Gregorio Francis; Jeffrey C. Fulford; Tracy Raffles 
Gunn; Bruce Jacobus; John H. Richards; Elizabeth K. Russo; Richard J. Suarez; 
Robert E. Austin (ex officio).  
 

FIDUCIARY DUTY and BUSINESS & CONTRACTS INSTRUCTIONS 
UPDATE 

 
Roth began the discussion by noting the absence of Russo, who had done 
substantial work on this issue, and that the Committee should not come to a 
final resolution without her present.   
 
Kest inquired whether the Committee on Instructions for Contract and 
Business Cases had been consulted in connection with this issue.  Barton 
asked Vargas to report on the status of the work of that committee.  Vargas 
stated that committee is not drafting a fiduciary duty instruction.  Barton noted 
the deadline for comments on published business instructions was July 16, 
2011.  Rosenbloum and Roth asked if those instructions would be in a separate 
book, and Barton and Jennings confirmed they would be.  Jennings will re-
raise the issue of whether a separate book is needed.  Barton asked 
Jennings to contact the chair of the business instructions committee about 
its use of the 200s and other standard instructions.  Kest stated the business 
instructions should use the same numbering system to avoid confusion.  
Barton asked Kest to contact the chair of the business instructions 
committee (Smith) about that issue.   
 
Barton asked Roth if it was possible to have a “one size fits all” fiduciary duty 
instruction.  Roth stated there are a few different ones that need to be 
addressed and directed the Committee to the drafts (p. 293 of the materials).  
Ingram noted use of the word “dissemination” in the draft instruction for 
“Fiduciary as to confidences and private information of another” and believed 
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it was not plain English.  Roth said they would find a replacement word 
for “dissemination.”   
 
Barton asked Committee members to review the draft and send 
comments to the Subcommittee, which should keep working on 
developing a final recommended fiduciary duty instruction. 
 

 
SUPREME COURT COMMITTEE ON  

STANDARD JURY INSTRUCTIONS (CIVIL)  
 

MINUTES 
 

Coral Gables, FL  
Office of DeMahy Labrador Drake Victor Payne & Cabeza 

 
October 20, 2011 (1:00 p.m. to 5:00 p.m.) 
October 21, 2011 (8:30 a.m. to 12:00 p.m.) 

 
Members Present:  James Barton (Chair); Joseph Amos; Jerald Bagley; Jennifer 
Bailey; Karen Barnett; Tyrie Boyer; Pedro DeMahy; Sally Gertz; Donald Hinkle; 
Joseph Lang (Vice Chair); Edward LaRose (by telephone); Joseph Lewis; Lake 
Lytal, Jr.; Neal Roth; Elizabeth Russo; Cynthia Sass; Rebecca Mercier Vargas; Alan 
Wagner; Laura Whitmore. 
 

Present only on Thursday:  Wagner 
Present only on Friday:  LaRose (by telephone) 

 
Also Present:  Gary Fox (member beginning 2012); Jodi Jennings (Bar Staff 
Liaison); Kendra Presswood (Sass’s associate); Daniel Rogers (Reporter); David 
Sales (member beginning 2012).  
 

Present only on Thursday:  Sales 
 
Members Absent:  Ralph Artigliere; Philip Burlington; Dedee Costello; Thomas 
Edwards, Jr.; Gregorio Francis; Jeffrey Fulford; J. Charles Ingram; Bruce Jacobus; 
John Marshall Kest; D. Ross McCloy, Jr.; Louis Rosenbloum; Richard Suarez; Allan 
Campo (ex officio).  
 

FIDUCIARY DUTY 
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Roth distributed a new draft of the proposed instruction: 
 

___._  Fiduciary as to confidences and private information of 
another 

 
 A fiduciary relationship is created when one knowingly accepts 
entrustment of the confidences or private information of another. One 
so entrusted is called a “fiduciary.” The fiduciary’s duty in such a 
relationship is to protect the confidences or private information of the 
other from dissemination to any third parties, and to refrain from using 
such information to the detriment of the person [entity] who entrusted 
the confidences or private information to the fiduciary. 
 

___._  Fiduciary as to financial interests of another 
 
 A fiduciary is one who has the right or ability to control or affect 
decisions involving the financial interests of another. The fiduciary’s 
duty is to exercise utmost good faith to protect the other’s interests and 
to take only such actions with respect to the other’s interests as a 
reasonably prudent person would take to protect his or her own 
interests.  
 

___._   Liability for breach of fiduciary duty 
 
 A fiduciary is liable to another [whose confidences and private 
information the fiduciary is bound to  protect] [whose financial interests 
the fiduciary is bound to protect] if a breach of the fiduciary’s duty is a 
legal cause of loss, injury or damage to the other.  
 

___._ Legal cause 
  
a.  Legal cause generally: 
 
 A breach of fiduciary duty is a legal cause of [loss] [injury] [or] 
[damage] if it directly and in natural and continuous sequence produces 
or contributes substantially to producing such [loss] [injury] [or] 
[damage], so that it can reasonably be said that, but for the breach of 
fiduciary duty, the [loss] [injury] [or] [damage] would not have 
occurred. 
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b.  Concurring cause: 
 
 In order to be regarded as a legal cause of [loss] [injury] [or] 
[damage], a breach of fiduciary duty need not be the only cause. A 
breach of fiduciary duty may be a legal cause of [loss] [injury] [or] 
[damage] even though it operates in combination with [the act of 
another] [some natural cause] [or] [some other cause] if the breach of 
fiduciary duty contributes substantially to producing such [loss] 
[injury] [or] [damage]. 
 
c. Intervening cause: 
 
Do not use the bracketed first sentence if this instruction is preceded by 
the instruction on concurring cause:* 
 
*[In order to be regarded as a legal cause of [loss] [injury] [or] 
[damage], a breach of fiduciary duty need not be its only cause.] A 
breach of fiduciary duty may also be a legal cause of [loss] [injury] [or] 
[damage] even though it operates in combination with [the act of 
another] [some natural cause] [or] [some other cause] occurring after 
the breach of fiduciary duty occurs if [such other cause was itself 
reasonably foreseeable and the breach of fiduciary duty contributes 
substantially to producing such [loss] [injury] [or] [damage]] [or] [the 
resulting [loss] [injury] [or] [damage] was a reasonably foreseeable 
consequence of the breach of fiduciary duty and the breach of fiduciary 
duty contributes substantially to producing it]. 
 

NOTE ON USE 
 
 These instructions have been prepared to cover many of the 
circumstances under which fiduciary duties have been held to arise. 
Modification may be required to address other circumstances which 
give rise to fiduciary duties.     

 
Russo discussed the changes in this version.  Gertz asked who must have 
knowledge of the fiduciary relationship – the person imparting the 
information, the person receiving it, or both.  Gertz also inquired about why 
one proposed instruction defines a “fiduciary relationship” and another 
defines a “fiduciary” – she believed “fiduciary” is better.  Russo and DeMahy 
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agreed.   
 
Bailey noted that “entrustment” and in “confidence” were not plain English.  
She also noted that it was not clear that a fiduciary relationship exists if the 
confidential information is imparted through a third party.  Bailey believed 
the law in that latter area is unclear and should be an issue to follow up on.  
DeMahy inquired whether that issue would be decided on summary judgment, 
so it may never be a jury issue and no instruction is needed.  Hinkle believed 
the law is that acceptance of confidential information, whether directly or 
through a third party, creates a fiduciary duty.  Barton noted that the existence 
of the relationship may be a factual issue, per Supreme Court case law.  
DeMahy believed the instruction is correct to resolve that factual issue, if it is 
a factual issue in a particular case.   
 
DeMahy inquired whether something should be added to account for the 
plaintiff’s reasonable expectation that the information was confidential and 
that a fiduciary relationship was created.  Hinkle was not sure reasonable 
expectation was a requirement under the law.  Bailey noted that there may be 
a scenario where private information is imparted without a fiduciary 
relationship being created.  Roth believed the issue of whether the plaintiff 
must have a reasonable expectation that the information will be kept in 
confidence is real and should be researched and considered.  Barton agreed 
that the issue should be considered and addressed in the evolving development 
of this overall fiduciary duty instruction.  Russo noted that, in many cases, 
there will be a preemptive charge on the existence of the fiduciary 
relationship. 
 
Vargas inquired whether a catch-all general fiduciary instruction is needed to 
cover the other situations where fiduciary relationships can be created.  Lytal 
agreed the scope of the relationship is broad.  Roth noted this has been 
considered by the subcommittee and its proposal would cover most situations, 
adding more may create problems.  Russo noted that the most common 
relationships in the case law are the ones addressed in the proposal; it is 
difficult to create a catch-all fiduciary definition.   
 
Bailey noted that, to create a fiduciary relationship, there must be private 
information imparted and the expectation that it will be kept private by the 
person it is imparted to; DeMahy agreed.  Lang inquired if there is a reliance 
element; DeMahy believed there may be; Hinkle did not.   
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Roth inquired whether the location where the confidence was imparted was 
relevant; DeMahy believed it is relevant to defining whether a fiduciary 
relationship exists.  The Committee discussed a hypothetical scenario of 
confidential information imparted over drinks at a bar and whether a fiduciary 
relationship could be created.  DeMahy believed a fiduciary relationship exists 
only if both parties agree to it.  Roth noted that the case law contemplates a 
fiduciary relationship can arise in situations where there is no formal 
agreement.   
 
Bailey believed, going forward, there should a focus on the reasonable 
expectations of both sides of the conversation imparting the information; 
people receiving the information may have no expectation the information 
received is private and that they are now a fiduciary by receiving the 
information.  Bagley noted that some people, like judges, cannot ever have 
that relationship because they have a limited ability to offer legal advice.  
DeMahy agreed there must a bilateral relationship, both sides need to agree to 
keep information confidential.  Hinkle noted that the case law is old and may 
not be too relevant to today’s situations where information is not generally 
private.   
 
DeMahy inquired if the proposed instruction needed to define who’s 
expectation is at issue – must both sides expect it will not be disclosed?  Bailey 
believed this expectation issue must be researched and decided.  Lytal 
believed the issue is the definition of private information.  DeMahy believed 
it is an important issue but may be an issue for the court.  Lytal believed both 
sides must expect it will be kept private.  Bailey stated that belief must exist 
at the time the information is imparted and there must be an acceptance on 
both sides and belief on both sides.  Roth noted that if the instruction defines 
private, then it needs to define confidences, etc.  Bagley believed the issue is 
defining the relationship and not whether the information is private; Bailey 
agreed the private information is that which the parties believe when the 
information is imparted.  Lytal asked whether the expectation should be 
“reasonable.”   
 
Barton inquired whether the proposed instruction should keep the two 
categories defining fiduciary relationship.  DeMahy believed the court may 
need to craft an instruction for each case on its facts.  Bailey noted the duty is 
different in the financial context than in the information context.  Roth noted 
the two categories address the situations that often arise, with a Note on how 
this does not cover every scenario.   
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On the financial interests proposal, Bailey suggested replacing “reasonably 
prudent person” with “reasonable person” to be more plain English.  Gertz 
found it odd that the money must be kept in the same way as the fiduciary 
keeps its own money, as people may have different levels of risk in investment 
they may accept.  Lytal and Roth noted the instruction language is from the 
case law.  DeMahy believed the “reasonableness” standard covers Gertz’s 
concern.   
 
Bailey inquired whether there should be internal consistency in the proposed 
instruction between “decisions” and “actions”.  Roth said the subcommittee 
will look at that issue.  Bailey believed the proposal is inconsistent with the 
Patraka v Orlinsky.  The subcommittee will also look at that case.  Roth 
inquired whether the different legal cause instructions should be included in 
the proposal, and the Committee agreed they should.   
 
Barton directed that new drafts of the proposed instruction be circulated 
for the next meeting as a proposal for a stand-alone Instruction 416, with 
instructions for when a relationship exists, a preemptive charge if 
determined by the court, and instructions going all the way through 
damages.     
 

 
SUPREME COURT COMMITTEE ON  

STANDARD JURY INSTRUCTIONS (CIVIL) 
 

MINUTES 
 

Orlando, FL  
Orange County Courthouse 

 
March 8, 2012 (1:00 p.m. to 5:00 p.m.)  
March 9, 2012 (8:30 a.m. to 12:00 p.m.) 

 
Members Present:  James Barton (Chair); Joseph Lang (Vice Chair); Joseph Amos; 
Ralph Artigliere; Karen Barnett; Tyrie Boyer; Philip Burlington; Dedee Costello; 
Thomas Dukes; Gary Fox; Sally Gertz; Donald Hinkle; J. Charles Ingram; Bruce 
Jacobus; John Marshall Kest; Edward LaRose; Joseph Lewis; Matthew Lucas; D. 
Ross McCloy, Jr.; Louis Rosenbloum; Neal Roth; Elizabeth Russo; David Sales; 
Cynthia Sass; Rebecca Mercier Vargas; Laura Whitmore. 
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Also Present:  Gary Farmer (ex officio); Jodi Jennings (Bar Staff Liaison); Daniel 
Rogers (Reporter).  
 
Members Absent:  Jerald Bagley; Cory Ciklin; Pedro DeMahy; Gregorio Francis; 
Lake Lytal, Jr.; Richard Suarez; Allan Campo (ex officio).  
 

FIDUCIARY DUTY 
 
Roth directed the Committee to simplified proposed instructions (p. 90 of the 
materials): 
 

A fiduciary is one who knowingly accepts private information from 
another with the reasonable expectation that the private 
information will not be disclosed.  The fiduciary’s duty is protect 
the private information from disclosure to others and to refrain 
from using the confidences or private information to the detriment 
of the other. 
 
A fiduciary is one who knowingly accepts private information with 
the reasonable expectation that the information will not be 
disclosed.  The fiduciary’s duty is to protect the private information 
from disclosure to others. 

 
Hinkle prepared them from the October 2011 meeting discussion on the prior 
proposals (p. 88 of the materials).  Roth noted that there are multiple 
circumstances where a fiduciary duty can arise and these proposals cover 
some circumstances (private information) but not all.  The subcommittee has 
not gone further on the second proposal from the last meeting (p. 88 of the 
materials). 
 
Hinkle believed his second proposal above is more succinct.  It incorporates 
the concepts of “knowingly accepted” and “protecting from disclosure.”  
Russo favored the concepts in the first proposal and believed the second is 
ambiguous about who has the reasonable expectation.  It is the person giving 
the information that has the expectation.  Russo also noted the elimination in 
the second proposal of the concept of using private information to the 
detriment of the other.  Hinkle agreed.  The Committee focused on the first 
proposal above.  It was suggested and agreed to substitute “who has a” instead 
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of “with” in the first sentence.  Costello and Ingram wondered if the second 
sentence was redundant.  Hinkle believed they spell out distinct concepts.  
Costello agreed but thought a jury may be confused.  Dukes inquired if this 
proposal is broad and should be limited to legal relationships.  Russo noted 
that issue was grappled with last time and this proposal was intended to cover 
it.  Hinkle noted the case law is very broad.  Kest asked why “confidences” 
was added to second sentence; Hinkle does not recall specifically but 
suggested it may be from the case law.  This was suggested to be deleted.  
Gertz suggested rewriting the first sentence “who reasonably expects that the 
private information will not be disclosed.”  Dukes wondered if both parties 
need to have the reasonable expectation.  Gertz believed “expects” covers that.  
Sales wondered when a jury will be deciding if a fiduciary relationship exists.  
Russo noted the breadth of the case law on when the relationship arises and it 
may not be an issue of law in every case.  Burlington inquired if this is 
intended only for when there was a factual issue of whether the relationship 
exists; Russo said that was the intent.  Hinkle noted that it does not always 
have to be the private information of the person imparting it, but could be 
information held by others (e.g., client’s medical records).  Kest wondered if 
the breach was disclosing information and using it to the detriment.  Russo 
believed both were required.  Russo also believed some sort of 
communication to keep the matter confidential is needed to create a 
reasonable expectation of confidentiality.  Farmer questioned whether the 
issue is breach or duty and whether the jury needs to be instructed on duty.  
Farmer further questioned if the jury needs to hear the fiduciary issue, as the 
regular negligence instructions may cover it.  Ingram noted this is a separate 
tort.  Artigliere noted that duty is for the court to determine.  Barton noted that 
case law can throw the duty issue to the jury in this context.  Artigliere said 
the jury should decide if there was a reasonable expectation that the 
information would be kept private and, if so, was that breached.  Farmer 
suggested taking the word “fiduciary” out.  Artigliere agreed.  Roth observed 
that whether a fiduciary duty exists can be a factual question and this proposal 
is for that contingency, with a preemptive charge for when it is decided by the 
court.   
 
Roth asked if it the Committee should sign off on the financial interest 
fiduciary duty proposal (p. 88 of the materials): 
 

___._  Fiduciary as to financial interests of another 
 
 A fiduciary is one who has the right or ability to control 
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decisions affecting the financial interests of another.  The 
fiduciary’s duty is to exercise utmost good faith to protect the 
other’s interests and to take only such actions with respect to the 
other’s interests as a reasonably prudent person would take to 
protect his or her own interests.   

 
Ingram asked if “utmost” was from a case; Russo believed so.  Farmer 
believed “utmost” is not plain English, suggesting “highest level.”  The 
Committee agreed.  Burlington wondered if “good faith” can be qualified as 
high or low, either you have done it in good faith or not.  Rosenbloum 
suggested a jury may not know what good faith is.  Sales thought the nature 
of a fiduciary duty, being the highest recognized by law, deserves such 
qualifying language.  Farmer suggested “do everything reasonably possible to 
protect the information.”  Ingram questioned using “reasonable” in this 
context.  Hinkle noted the cases say it is more than reasonable.  Burlington 
thought “high” and “low” are linear and suggested using a different scale.  
Russo noted the case law uses the “highest standard” language.  Farmer agreed 
but said that is not language for jurors.  Russo believed it needs to be conveyed 
that it is more than reasonable.  Hinkle suggested “the greatest possible degree 
of good faith” or “the greatest possible degree of honesty.”  Gertz inquired 
what “good faith” means.  Sales believed it was to do whatever is best for the 
principal.  Boyer and Sales believed “utmost” is something a jury could 
understand.  Roth directed the Committee to the instruction on “bad faith.”  
Sales believed it is not the same to say “an absence of good faith.”  Sales noted 
that you can act honestly and fairly and still breach a fiduciary duty.   
 
Barton observed that the Committee was trending back to the format on p. 88 
and that it is helpful to break it down by each element.  Rosenbloum agreed 
that the whole thing should be put in context.  Barnett agreed and added that 
looking at the verdict form will bear it out.  Barton suggested a new chapter 
of the book with all elements included and asked the subcommittee to 
prepare a full proposal.  Roth will bring back a new proposal to the next 
meeting that lays all the elements out.   

 
 

SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS (CIVIL) 

 
MINUTES 
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Tampa, FL  
Hillsborough County Edgecomb Courthouse 

 
July 12, 2012 (1:00 p.m. to 5:00 p.m.)  
July 13, 2012 (8:30 a.m. to 12:00 p.m.) 

 
Members Present:  James Barton (Chair); Joseph Lang (Vice Chair); Ralph 
Artigliere; Karen Barnett; Tyrie Boyer; Philip Burlington; Dedee Costello; Thomas 
Dukes; Gary Fox; Donald Hinkle; J. Charles Ingram; John Marshall Kest; Edward 
LaRose; Joseph Lewis; Lake Lytal, Jr.; Louis Rosenbloum; Neal Roth; David Sales; 
Cynthia Sass; Rebecca Mercier Vargas (by telephone); Laura Whitmore. 
 
 Present only on Thursday:  Artigliere. 
 
Also Present:  Karri Becker (LaRose’s Intern); Jodi Jennings (Bar Staff Liaison); 
Kendra Presswood (Sass’s Associate); Daniel Rogers (Reporter); Jennifer 
Zumarraga (Sass’s Associate).  
 
 Present only on Thursday:  Zumarraga. 

Present only on Friday:  Becker; Presswood. 
 
Members Absent:  Joseph Amos; Jerald Bagley; Allan Campo (ex officio); Cory 
Ciklin; Pedro DeMahy; Gary Farmer (ex officio); Gregorio Francis; Sally Gertz; 
Bruce Jacobus; Matthew Lucas; D. Ross McCloy, Jr.; Elizabeth Russo; Richard 
Suarez.  
 

Fiduciary Duty 

Roth reported that the subcommittee is working on putting together a final 
instruction in a format that it would appear in the book.  They will get it done 
for the next meeting. 

 
 
 

SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS (CIVIL) 

 
MINUTES 
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Jacksonville, FL  
Duval County Courthouse  

 
October 25, 2012 (1:00 p.m. to 5:00 p.m.) 
October 26, 2012 (8:30 a.m. to 12:00 p.m.) 

 
Members Present:  James Barton (Chair); Joseph Lang (Vice Chair); Brian Baggot; 
Karen Barnett; Tyrie Boyer; Gary Fox; Donald Hinkle; J. Charles Ingram; John 
Marshall Kest; Joseph Lewis; Matthew Lucas; Lake Lytal, Jr.; Cynthia Sass; 
Rebecca Mercier Vargas; Laura Whitmore; Charles Wiggins. 
 
 Thursday only:  Lucas; Lang. 
 
Also Present:  Jodi Jennings (Bar Staff Liaison); Donald Moran (Chief Judge of the 
Fourth Circuit); Daniel Rogers (Reporter). 

 Thursday only:  Moran (partial attendance) 

Members Absent:  Joseph Amos; Ralph Artigliere; Jerald Bagley; Philip Burlington; 
Allan Campo (ex officio); Cory Ciklin; Dedee Costello; Pedro DeMahy; Thomas 
Dukes; Gary Farmer (ex officio); Gregorio Francis; Sally Gertz; Bruce Jacobus; 
Edward LaRose; D. Ross McCloy, Jr.; Louis Rosenbloum; Neal Roth; Elizabeth 
Russo; David Sales; Richard Suarez.  
 

Fiduciary Duty 

The substantive discussion on fiduciary duty instructions was deferred to the 
next meeting.  Barton asked if people are seeing fiduciary duty cases going to 
trial.  Kest said he has seen a few cases, but no recent trials.  Barton asked if 
the Business Instructions Committee is working on fiduciary duty 
instructions.  Vargas and Kest said this Committee is the one that should take 
it up.  The Business Instructions Committee has completed its work for now 
and has not done anything on fiduciary duty issues.   

Kest observed that the Fiduciary Duty Subcommittee appears confused and 
needs more guidance from the Committee on what to do with its proposals.  
Kest noted confusion exists on the types of fiduciary duties; there are so many 
types it could take up a whole book.  Barton noted that the current proposal 
(p. 69 of the materials) has a definition of a fiduciary, which Barton thinks is 
fine in some settings but not others (e.g., a nursing home case he is currently 
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dealing with).  Vargas said she has a current appeal involving a fiduciary duty 
that does not fit that definition either.  Barton observed that there are different 
instructions for different classes in the premises liability instructions and 
wondered if that type of format could work here for fiduciary duties.  Ingram 
noted that, here, we are defining a fiduciary rather than defining a fiduciary’s 
duty, as opposed to premises liability instructions that define duty and not a 
landowner.  Hinkle noted that whether the party is a fiduciary is usually the 
issue.  Lucas said he tried a case where they lifted the legal definition of a 
fiduciary from the case law and put it in the instruction, as it is tough to capture 
all types.  Hinkle thinks the Committee should look to how other states are 
handling the issue; Barton agreed.   

Wiggins is added as a member of the Fiduciary Duty Subcommittee. 

 

SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS (CIVIL) 

 
MINUTES 

 
Coral Gables, FL  

Office of Kozyak Tropin & Throckmorton  
(Hosted by Neal Roth) 

 
March 7, 2013 (1:00 p.m. to 5:00 p.m.)  
March 8, 2013 (8:30 a.m. to 12:00 p.m.) 

 
Members Present:  James Barton (Chair); Joseph Lang (Vice Chair); Joseph Amos; 
Brian Baggot; Karen Barnett; Tyrie Boyer; Philip Burlington; Dedee Costello; Pedro 
DeMahy; Gary Fox; Sally Gertz; Donald Hinkle; J. Charles Ingram; Edward LaRose 
(by telephone); Joseph Lewis; Lake Lytal, Jr.; D. Ross McCloy, Jr.; Neal Roth; 
Elizabeth Russo; David Sales; Rebecca Mercier Vargas; Laura Whitmore; Charles 
Wiggins. 
 
 Thursday only:  Barnett; LaRose (by telephone).   
 
Also Present:  Jodi Jennings (Bar Staff Liaison); Daniel Rogers (Reporter).  

Members Absent:  Jerald Bagley; Allan Campo (ex officio); Cory Ciklin; Thomas 
Dukes; Gary Farmer (ex officio); Gregorio Francis; Bruce Jacobus; Matthew Lucas; 
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Louis Rosenbloum; Cynthia Sass; Richard Suarez. 
 

Fiduciary Duty 

Roth noted that, after reviewing minutes of past meetings, there were still many 
open issues in developing a standard fiduciary duty instruction and wondered 
whether developing an instruction on fiduciary duty may not be a worthwhile 
endeavor for the Committee given the breadth of this area of the law.   

Russo noted that she researched other states with standard fiduciary duty 
instructions (pp. 94-103 of the materials).  She does not think any are worthy of 
adoption in Florida.  Russo noted that her research found that there are two main 
categories of fiduciary duties:  financial fiduciaries and confidential information 
fiduciaries.  She tried to develop instructions on those areas, and some progress 
was made.  California addresses only financial fiduciaries, and Russo believes it 
has poor language compared to what this Committee has been developing.  
Minnesota says there are too many types of fiduciary duties to have standard 
instructions.  Oklahoma and Pennsylvania have “bare bones” instructions that do 
not get down into the definitions of fiduciary duties, which is what this 
Committee is trying to develop.  Arkansas only has a standard instruction for 
medical malpractice cases.  Russo believed Colorado (p. 100 of the materials) 
had the best instruction, trying to define the relationship and breaking it down 
into the elements.  That instruction was close to what this Committee had arrived 
at, though the Committee had consolidated it into one sentence.  Russo then read 
the Committee’s prior proposals.   

Russo was concerned about Colorado breaking the instruction down to each 
element that must be proven and apparently found by the jury, when this 
Committee’s proposal basically educates the jury on what a fiduciary actually is.  
Sales noted that it asks the jury to decide if there was a fiduciary duty, when that 
duty can arise as a matter of law.  He believes it is resolved as a matter of law in 
most instances.  DeMahy generally agreed but said there are instances in which  
factual disputes about whether there was a fiduciary exist and need to be resolved 
by the jury with an appropriate instruction.  Barton noted that there are cases, 
including a Supreme Court case, saying it can be a factual issue.  DeMahy 
believes there needs to be an instruction on what a fiduciary is even when it is 
determined as a matter of law.  Fox noted that there can be many factual issues 
as to the existence of a fiduciary duty in a specific case, such as the “knowing” 
acceptance of private information.  DeMahy believes there needs to be an 
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instruction to help the jury decide if a fiduciary duty exists when the facts are 
disputed; whether that duty was breached always needs an instruction.   

Lytal asked if the Committee wants the subcommittee to proceed with this 
project.  Roth observed that the concern expressed by others is that there are so 
many areas of fiduciary duties that it may be too tough to develop standard 
instructions.  Barton agreed there are numerous types of fiduciary duties in the 
case law but noted that some of the other states have broken that down by 
different types.  Barton asked how frequently these cases are tried and whether 
standard instructions are needed.  DeMahy thinks there is a need for a standard 
instruction.  Barton believes it is impossible to do an instruction for every type of 
fiduciary duty.  He thinks the subcommittee should develop something for the 
most common situations.  DeMahy does not think specific relationship 
instructions are needed, only a generic one defining the elements, like Colorado 
has, so the jury has a framework to decide if there is a fiduciary duty.  DeMahy 
has seen many cases in which the purported fiduciary disputes having undertook 
the duty to accept the confidential information or money.   

Boyer asked if the elements are pled in the complaint.  DeMahy observed that 
many judges do not care about the pleading and say get the specifics in discovery.  
Amos asked about whether the Business Instructions Committee tried to work on 
instructions in this area.  Barton said they have not done it and have no specific 
plans to do so.  Fox does not believe this Committee should stop its work on this 
topic because of the diverse types of duties.  He thinks an intelligible instruction 
should be developed to encompass the elements and then tailored to a specific 
case – e.g., a premises liability instruction is general and can be tailored to the 
facts of the case.   

Roth asked if the path forward will be to use the Colorado instructions as a model 
and develop a general Florida instruction.  DeMahy thinks that is appropriate, as 
a standard instruction with the elements is needed to avoid problems with 
conflicting instructions.  DeMahy thinks the breach issue is simple and not 
controversial.  The issue that needs a standard instruction is the elements of 
creating a fiduciary duty.  Roth asked what happens when the court finds a 
fiduciary duty exists as a matter of law.  DeMahy said a simple preemptive 
instruction should be given that there is a fiduciary duty without really defining 
it, which is the controversial part.  Roth asked if the Committee also needs to 
create an instruction that defines a fiduciary duty generically when it is decided 
as a matter of law.  Barnett noted that such a preemptive instruction exists for 
negligence cases.  Ingram asked about causation, and Roth believed the current 
legal cause instruction works.  Vargas agreed.  DeMahy pointed to Arizona (p. 



Appendix D – 19 

102 of the materials) as an example of a preemptive instruction defining the duty, 
removing the specific reference to the type of fiduciary and making sure it 
comports with Florida case law.   

The subcommittee will work on instructions similar to the Colorado 26.2 
approach that defines the elements, provides a broad definition of a 
fiduciary duty, and includes legal cause and damages instructions.  Sales 
suggested a note on use listing examples of the type of fiduciary duties.  Roth 
concluded by thanking Russo for her hard work on this project. 

 

SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS (CIVIL) 

 
MINUTES 

 
Orlando, FL  

Orange County Courthouse  
 

July 18, 2013 (1:00 p.m. to 5:00 p.m.)  
July 19, 2013 (8:30 a.m. to 12:00 p.m.) 

 
Members Present:  James Barton (Chair); Joseph Lang (Vice Chair); Joseph Amos; 
Brian Baggot; Karen Barnett; Wendy Berger; Tyrie Boyer; Philip Burlington; 
Jeffrey Cohen; Dedee Costello; Sally Gertz; Robert Gross; Donald Hinkle; J. Charles 
Ingram; Edward LaRose (by telephone); Matthew Lucas; Robert O’Quinn; Louis 
Rosenbloum; Neal Roth; David Sales; Cynthia Sass; Thomas Slater; Rebecca 
Mercier Vargas; Peter Wechsler; Laura Whitmore; Charles Wiggins. 
 
Also Present:  Jodi Jennings (Bar Staff Liaison); Daniel Rogers (Reporter).  

Members Absent:  Pedro DeMahy; Thomas Dukes; Gary Farmer (ex officio); Gary 
Fox; Joseph Lewis; Lake Lytal, Jr.; Elizabeth Russo; Richard Suarez. 
 

Fiduciary Duty 

Roth discussed the history of developing fiduciary duty standard instructions, 
starting with Russo’s January 2011 memo (pp. 90-95 of the materials) and 
subsequent discussions and proposals (pp. 96-118 of the materials).  The 
Committee has discovered that this task is very difficult due to the lack of good 
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general language to cover the appropriate topics and the many different contexts 
in which breach of fiduciary duty claims arise.  The Committee has looked at 
different states and their standard instructions for guidance.  Last meeting, the 
Committee decided to look at the standard Colorado instructions.  But Roth 
reported that Russo thinks they are not as good as what the Committee has already 
developed and should continue to develop. 

Roth suggested working off of the last two proposals (top of p. 96 of the 
materials): 

A fiduciary is one who knowingly accepts private information from another 
with the reasonable expectation that the private information will not be 
disclosed.  The fiduciary’s duty is protect the private information from 
disclosure to others and to refrain from using the confidences or private 
information to the detriment of the other. 

A fiduciary is one who knowingly accepts private information with the 
reasonable expectation that the information will not be disclosed.  The 
fiduciary’s duty is to protect the private information from disclosure to others. 

Costello observed that the “reasonable expectation” is the in the mind of the 
fiduciary, according to the first sentence, which may not be appropriate.   

Gross noted that in his 18 years as an appellate judge, he has been looking for but 
never encountered an appeal in a fiduciary duty case; it just does not arise often.  
Gross noted sometimes the issue is in equity and not for the jury.  Gross also 
believes that whether a fiduciary duty exists is a question of law, like legal duty 
in a negligence case; he does not think it is something for the jury to decide.  He 
thinks the proposals here appear to allow an overbroad definition of a fiduciary, 
which may open the door to new breach of fiduciary duty causes of action.  
Wiggins agrees, but his experience is that, based on the language in some cases, 
trial judges do submit it to the jury if it is not clear whether there is a fiduciary 
relationship/duty.  Barton agreed that he initially believed it was for the judge, 
but research (pp. 94-95 of the materials) shows cases where it was a question of 
fact.  Gross recognizes the Supreme Court may have ruled it was for the factfinder 
in certain cases, such as whether someone is a “trustee” or just a friend who was 
told some confidential information.  Hinkle suggested revisiting the research to 
see if there has been anything new.  Sales also has an issue with the overbroad 
definition of fiduciary duty that includes telling a secret being enough to create a 
fiduciary duty.  Lucas said customer lists being used are the cases he has seen in 
this context.  Roth noted that Russo has emphasized the breadth of fiduciary 
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duties and suggested focusing on certain common categories in developing 
standard instructions.  Gross noted the complications that can arise from an 
overbroad definition to apply to all cases.  It was noted that fiduciary duty claims 
are being made in malpractice cases, even nursing home cases.  Lang noted these 
claims are becoming more common. 

Roth suggested developing a preemptive charge in the case of something being 
found by the court as a matter of law to help the jury understand the nature of the 
claim.  Barton suggested creating instructions organized like the categories used 
in the premises liability instructions – e.g., have instructions for the well-
recognized areas identified by Russo.  Roth said the subcommittee could go back 
and tweak the language to plain English (based on some comments received), 
create a preemptive instruction, and invite Gross to join the discussion.  Sales 
noted that the issue is highly dependent on the status of the relationship, which is 
likely determinative of the existence of the fiduciary relationship.  Cohen noted 
there could be a fact issue when businesses are dealing in arms length 
transactions, but one business says there was a fiduciary duty.  Roth will 
continue to work with the subcommittee on a possible preemptive charge 
and other instructions, taking in account the Committee’s comments. 

 

SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS (CIVIL) 

 
MINUTES 

 
Jacksonville, FL  

Duval County Courthouse 
 

February 27, 2014 (1:00 p.m. to 5:00 p.m.)  
February 28, 2014 (8:30 a.m. to 12:00 p.m.) 

 
Members Present:  Joseph Lang, Jr. (Chair); Rebecca Mercier Vargas (Vice Chair); 
Brian J. Baggot; James Barton; Karen Barnett; Wendy Berger; Steven L. Brannock; 
Philip Burlington; Jeffrey Cohen; James Daniel; Bryan Gowdy; Robert Gross; J. 
Charles Ingram; Edward LaRose; Joseph Lewis; Matthew Lucas; Lake Lytal, Jr.; 
Elizabeth Metzger (via telephone); Robert O’Quinn; Daniel Rogers; Louis 
Rosenbloum; Cynthia Sass; Thomas Slater; Peter Wechsler; Laura Whitmore; 
Charles Wiggins. 
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 Thursday only:  Peter Wechsler 
 Friday only:  Steve Brannock, Robert O’Quinn 
 
Also Present:  Nichole Segal (Reporter); Heather Telfer (Bar Staff Liaison).  

Members Absent:  Dedee Costello; Pedro DeMahy; Thomas Dukes; Gary Farmer; 
Gary Fox; Donald Hinkle; Neal Roth; Elizabeth Russo; David Sales; Richard Suarez. 

Fiduciary Duty 

The subcommittee chairs were not at the meeting, but Lang decided to move 
things forward by getting thoughts from the Committee which could be passed 
on to the subcommittee.  

Fiduciary duty issues are very fact specific so it is hard to have a standard 
instruction. With that said, the subcommittee drafted a financial interests 
fiduciary duty instruction which carves out other factual situations (pp. 447-49 
of the materials).  

It was mentioned that this is a great start, but there is a lot more that can be done, 
even in this limited scenario, because much of the law in this area is settled, such 
as intent to create fiduciary obligation and intent to establish fiduciary obligation. 

Lang asked whether there are defenses that go specifically to fiduciary duty 
claims that should be included in a fiduciary duty instruction. Cohen responded 
that there are standard defenses but he does not recall if there are any that would 
need a standard jury instruction.  

Lang said this is set up in a very basic format. He thinks that these are a good 
start but there might be more that can be included. 

Rogers asked whether “breach” can be defined. Cohen said it could; there are 
cases that define breach, especially in financial situations.  He does not know if 
there are enough cases out there to make a standard instruction.  

This instruction assumes a preliminary determination that there is a fiduciary 
relationship. Ingram stated that in practice, the main issue is whether a duty 
exists. If the Committee was to publish the instructions proposed, it should 
include a note stating that these assume a fiduciary duty exists. Lang explained 
that in his experience, judges are deciding that the existence of a duty is a factual 
issue that should go to the jury. Barton pointed out that there are appellate cases 
that say in the fiduciary context, this is an issue for the jury.  
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The struggle is how to draft a standard instruction on existence of duty. 

Lytal asked whether we share this with the Contract and Business Committee. 
Lang pointed out that at the outset of the Fiduciary Duty subcommittee’s work 
on these instructions, former chair Barton communicated with the Contract and 
Business Committee to inform it of this Committee’s intent to work on these 
instructions.  

Lang suggested that it might be best to send this back to the subcommittee to 
flesh out the first two elements and then bring it back to our Committee at the 
next meeting to discuss whether it is desirable to have these instructions.  

Lang questioned again whether members thought standard fiduciary duty 
instructions are desirable. LaRose pointed out that in familial situations, it is often 
an equitable situation, so a standard jury instruction would not be useful.   

Burlington asked whether in fiduciary duty scenarios, the jury makes factual 
determinations and then the judge uses those determinations to decide whether a 
duty exists. Lang agreed, saying that generally, the judge will make a final legal 
determination as to duty once the jury makes determinations of fact. Lytal points 
out that this seems like a very fact specific issue which would not be ideal for 
standard instructions. Cohen envisions that we could have standard instructions 
which ask the jury to decide facts which go to whether there is a duty.  

Ingram suggested that this may be something that would best be worked on in a 
joint subcommittee between this Committee’s subcommittee and the contracts 
Committee because it fits more neatly with what they are doing. 

Baggot pointed out that California has standard instructions on fiduciary duty in 
many scenarios. Members of the subcommittee indicated that they were aware of 
that and had looked at the instructions from other states.  

Baggot noted that if the instructions are too basic, they might not really be useful.  
Lang explained that there is a lot of law out there, but much of it is very fact 
specific. The problem in creating a standard instruction will be being specific 
enough to be helpful but not too fact specific.  

Cohen thinks it is still worthwhile to see if the process can move forward.  

The Committee agreed to send the issue back to the subcommittee to work 
on it some more and bring it back to the full Committee in July. Additionally, 
before the July meeting, someone will contact the Contract and Business 
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Committee to speak with them about what the subcommittee has put 
together thus far.  

 

 

 

SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS (CIVIL) 

MINUTES 

Tampa, FL  
Second District Court of Appeal 

July 24, 2014 (1:00 p.m. to 5:00 p.m.)  
July 25, 2014 (8:30 a.m. to 12:00 p.m.) 

Members Present:  Joseph Lang, Jr. (Chair); Rebecca Mercier Vargas (Vice Chair); 
Brian J. Baggot; James Barton; Karen Barnett; Wendy Berger; Steven L. Brannock; 
Philip Burlington; Jeffrey Cohen; Dedee Costello; James Daniel; Thomas Dukes; 
Gary Fox; Bryan Gowdy; Robert Gross; Donald Hinkle; J. Charles Ingram; Edward 
LaRose; Joseph Lewis; Matthew Lucas; Elizabeth Metzger; Robert O’Quinn; Daniel 
Rogers; Louis Rosenbloum; Neal Roth; Elizabeth Russo; Cynthia Sass; Thomas 
Slater; Peter Wechsler; Laura Whitmore; Charles Wiggins. 

 Thursday only: Karen Barnett 

Also Present:  James M. Barton (Ex Officio); Nichole Segal (Reporter); Heather 
Telfer (Bar Staff Liaison).  

Members Absent:  Pedro DeMahy; Gary Farmer; Lake Lytal; David Sales; Richard 
Suarez. 

SJI Contract and Business  

Vargas gave the report of the subcommittee. She explained that there is a 
possibility of overlap with the Contracts and Business Instructions Committee 
on fiduciary duty instructions. She noted that when shared instructions are 
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changed, this Committee needs to ensure that that committee is informed. 
Vargas suggested that we could add that committee to the certificate of service 
of service, etc. Later, it was decided that Cohen would act as a liaison between 
the two Committees, as discussed further below.  

Russo says that there is resistance from trial courts to allow her to use 
contracts instructions in insurance cases. She suggests that a project might be 
to have more insurance-specific instructions. Rosenbloum explained that 
other than PIP and bad faith, there are no insurance instructions. He stated 
that the insurance subcommittee could try to come up with some sort of 
generic 1st party insurance instructions.   

The Contracts and Business Instructions Committee has been working on 
verdict forms. That book will be coming out soon.  

FIDUCIARY DUTY  

Roth gave the report of the subcommittee (pp. 210-11 of the materials). The 
subcommittee has been working on these instructions for a long time. Russo has 
done a lot of the research and drafting. She researched Florida law and did a 
memorandum on the subject of fiduciary duty. Then they looked at fiduciary duty 
instructions from other states. The subcommittee decided other states did not 
have anything better then what the subcommittee has put together.  

Before the fiduciary duty subcommittee began working on these instructions, the 
subcommittee had checked with the Contract and Business Instructions 
Committee and that committee had no intentions of working on fiduciary duty 
instructions. This Committee then moved forward with working on drafting 
instructions. At the February 2014 meeting, members suggested that someone 
from the subcommittee contact the Contract and Business Instructions 
Committee to see if that committee was working on any fiduciary duty 
instructions. Russo and Roth spoke to Ron Gaché from that Committee, who 
informed them that that committee is in the very early stages of preparing 
fiduciary duty instructions. Gaché forwarded to Roth a short memo he had drafted 
his conclusion is the same as that of our subcommittee: there are a lot of instances 
in which fiduciary duties arise and it is not clear whether an instruction or series 
of instructions are worthwhile.  
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Gaché noted a pattern instruction from the 11th Circuit. Russo does not believe 
that the 11th Circuit instruction is particularly helpful. There are some essences 
that we could pull from it, but we would not adopt it wholesale.  

This Committee’s subcommittee is much farther along in the process. This 
Committee’s subcommittee plans to meet with members of the Contract and 
Business Instructions Committee in Miami. They will come up with a joint plan 
for moving forward.  

It is agreed that it is good that the subcommittee is coordinating with the 
Contract and Business Instructions Committee to ensure consistent instructions.  

Regarding the drafted instructions themselves, Russo explained that there are a 
great number of factual situations where fiduciary duties arise. The subcommittee 
determined that there were two areas where instructions could be drafted: (1) 
situations where financial interests are involved, and (2) relating to private 
information.  

Lang likes the proposed instructions but questions whether there are more that 
could be written that could be helpful. Hinkle thinks that the proposed 
instructions are the best that can be done right now. Fiduciary duty cases are very 
fact specific. The two proposed instructions are two areas that are consistent and 
black letter and would not push the envelope.  

Gross was concerned with whether the existence of fiduciary duty is a matter of 
law or if it is something that goes to the jury. Others explained that there are cases 
that say that the existence of a fiduciary duty is an issue of fact that goes to jury. 
It is unlike the negligence duty analysis. Rogers questioned whether a note on 
use should be created warning that there are instances where the existence of 
fiduciary relationship is decided by a judge and instances where it is decided by 
a jury. Lang expressed that it would be helpful to have the subcommittee draft 
such a note. 

The current Note on Use addresses the point that the two scenarios are not an 
exclusive list and there are other relationships that may give rise to a fiduciary 
relationship.  
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Burlington asks whether when someone appoints a power of attorney or 
healthcare surrogate, it is a fiduciary relationship that could lead to a cause of 
action. Ingram does not think that that situation would lead to a fiduciary 
relationship.  

It was mentioned that the instructions may need a short damage instruction. Also, 
there was a question as to whether there are any defense issues that need to be 
addressed. Roth replied that at the last meeting someone said yes, but that they 
would not be appropriate for standard instructions.  

Ingram expressed a concern that the instructions are so broad we may be creating 
fiduciary relationships in non-traditional settings.  

Russo -lots of relationships and no way to just say, in that context a fid duty is. 
But to try to phrase the instructions the same did not work.  

Lang noted that in the current Note on Use, he might add a word or two that 
modification may be required to address other circumstances which give rise to 
fiduciary duties and defenses to that claim but that we are not providing them in 
the instruction. 

These instructions will need to be made into a “package” with all of the relevant 
ancillary instructions such as burden of proof, etc. The Committee will also need 
to create model verdict forms and instructions. 

Fox moved to preliminarily approve the instructions the subcommittee has 
already put together (pp. 210-11 of the materials); the motion was 
seconded and passed unanimously by the Committee.  

 

SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS (CIVIL) 

MINUTES 

Orlando, FL  
Ninth Judicial Circuit Courthouse 

October 23, 2014 (1:00 p.m. to 5:00 p.m.) 
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Members Present:  Joseph Lang, Jr. (Chair); Rebecca Mercier Vargas (Vice Chair); 
Steven L. Brannock; Philip Burlington; Jeffrey Cohen; Dedee Costello; James 
Daniel; Pedro DeMahy; Gary Fox; Bryan Gowdy; Robert Gross; Donald Hinkle; J. 
Charles Ingram; Joseph Lewis; Matthew Lucas; Lake Lytal; Elizabeth Metzger; 
Robert O’Quinn; Daniel Rogers; Louis Rosenbloum; Elizabeth Russo; David Sales; 
Thomas Slater; Charles Wiggins. 

Also Present:  Nichole Segal (Reporter); Krys Godwin (Bar Staff Liaison).  

Members Absent:  Brian J. Baggot; Karen Barnett; James Barton; Wendy Berger; 
Thomas Dukes; Gary Farmer; Edward LaRose; Neal Roth; Elizabeth Russo; Cynthia 
Sass; Richard Suarez; Peter Wechsler; Laura Whitmore. 

 SJI Contracts and Business 

 Cohen went to the Contracts and Business Committee (“C&B Committee”) 
meeting earlier in the month. The main area of overlap between the 
committees is on the fiduciary duty instructions. At the last meeting, the 
Committee expressed concern that both committees were working on different 
versions of these. At the C&B Committee meeting, Cohen let the members 
know what this Committee had been working on in this regard. The C&B 
Committee already had the instructions drafted by this Committee. The C&B 
Committee plans to move forward by taking what this Committee has put 
together and seeing what they can do with it, if anything. Cohen believes the 
C&B Committee could come up with an instruction more business oriented 
where this Committee’s instruction is more general. Ron Gaché is the chair of 
the C&B Committee’s fiduciary duty subcommittee. Cohen will attend the 
next C&B Committee meeting, if it makes sense for him to do so.  

Vargas asked Cohen whether he would consider applying to join the C&B 
Committee. She explained that when the C&B Committee first started, it had 
members from this Committee. Cohen said he would be willing to apply. It is 
not known if that committee is accepting applications. Lang said he would 
touch base with the Chair of the C&B Committee to see how that 
committee would feel about having a joint member. 

FIDUCIARY DUTY  (pp. 120-21 of the materials) 

These instructions are in a holding pattern while the C&B Committee works on 
their version of fiduciary duty instructions.  
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SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

MINUTES 

February 26, 2015 

Shook, Hardy & Bacon  
Miami Center, Suite 3200  

201 S. Biscayne Blvd.  
Miami, FL 33131 

Members Present:  Joseph Lang, Jr. (Chair); Rebecca Mercier Vargas (Vice Chair); 
Brian J. Baggot; Karen Barnett; Wendy Berger; Philip Burlington; Jeffrey Cohen; 
James Daniel; Pedro DeMahy; Gary Fox; Bryan Gowdy; Robert Gross; Donald 
Hinkle; J. Charles Ingram; Elizabeth Metzger; Daniel Rogers; Neal Roth; Elizabeth 
Russo; David Sales; Cynthia Sass (via phone); Thomas Slater; Richard Suarez; 
Charles Wiggins. 

Also Present:  Nichole Segal (Reporter); Heather Telfer (Bar Staff Liaison).  

Members Absent:  Steven L. Brannock; James Barton; Dedee Costello; Thomas 
Dukes; Gary Farmer; Edward LaRose; Joseph Lewis; R. Fred Lewis; Matthew 
Lucas; Lake Lytal; Robert O’Quinn; Louis Rosenbloum; Peter Wechsler; Laura 
Whitmore. 

SJI Contracts and Business 

Cohen gave the report on the Contracts and Business Committee (“C&B 
Committee”). Cohen applied for membership to that Committee. The C&B 
Committee approved his membership and recommended his membership to 
the Florida Supreme Court. He is awaiting his official appointment by the 
Court. 

The C&B Committee met a couple of weeks before this Committee meeting. 
A topic of discussion was comments they had received on a pattern charge on 
breach of the duty of good faith and fair dealing. That Committee also 
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discussed comments received a misappropriation of trade secrets instruction 
it had published. -  

The C&B Committee has three big action items it is currently working on: (1) 
breach of fiduciary duty instructions; (2) Florida Deceptive and Unfair Trade 
Practices Act (“FDUTPA”) instructions, and; (3) construction instructions. 

The C&B Committee discussed the formatting of its book. The C&B 
Instructions book is a single volume book, not a loose leaf binder like the civil 
instructions book. The C&B book includes all of the C&B instructions plus 
the preliminary instructions included in the civil book. The C&B Committee 
discussed changing the format of its book.  

As to the fiduciary duty instructions, the C&B Committee has formed a 
subcommittee to work on these. The C&B Committee has taken this 
Committee’s draft fiduciary duty instructions and adjusted them some. The 
C&B Committee plans to move forward with their instructions. That 
committee moves fast so they may have something finalized pretty quickly. 
This Committee indicated that it wants to make sure that the C&B 
Committee knows that it would like input on the final product. Cohen 
will take on that responsibility.  

 

SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

MINUTES 

Jacksonville, FL  
Duval County Courthouse 

July 16, 2015 (1:00 p.m. to 5:00 p.m.)  
July 17, 2015 (8:30 a.m. to 12:00 p.m.) 

Members Present:  Joseph Lang, Jr. (Chair); Rebecca Mercier Vargas (Vice Chair); 
Karen Barnett; Wendy Berger; Steven L. Brannock; Philip Burlington; Jeffrey 
Cohen; Dedee Costello; James Daniel; Bryan Gowdy; Donald Hinkle; J. Charles 
Ingram; Joseph Lewis; Matthew Lucas; Elizabeth Metzger; Robert O’Quinn; Daniel 
Rogers; Louis Rosenbloum; David Sales; Thomas Slater; Peter Wechsler; Laura 
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Whitmore; Charles Wiggins. 

Thursday only: Edward LaRose (via phone); Neal Roth (via phone). 

Also Present:  Nichole Segal (Reporter); Heather Telfer (Bar Staff Liaison).  

Members Absent:  Brian J. Baggot; James Barton (ex officio); Pedro DeMahy; 
Thomas Dukes; Gary Fox; Gary Farmer (ex officio); Robert Gross; Justice R. Fred 
Lewis (Supreme Court Liaison); Lake Lytal; Elizabeth Russo; Cynthia Sass; Richard 
Suarez. 

SJI Contract and Business & Fiduciary Duty Update 
Cohen gave the report of the subcommittee. Cohen was unable to attend the 
last Contracts and Business Committee (“C&B Committee”) meeting. 
However, he advised that the C&B Committee is putting a set of fiduciary 
duty instructions together. The instructions the C&B Committee are putting 
together will be very broad but also include some instructions narrowly 
tailored to business issues. Cohen does not know their specific timeline right 
now. The C&B Committee will circulate what they come up with to this 
Committee.  

 

SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

MINUTES 

Fourth District Court of Appeal  
1525 Palm Beach Lakes Boulevard  

West Palm Beach, Florida 33401-2399 

February 25, 2016 (1:00 p.m. to 5:00 p.m.)  
February 26, 2016 (8:30 a.m. to 12:00 p.m.) 

Members Present:  Rebecca Mercier Vargas (Chair); Laura Whitmore (Vice Chair); 
Linda H. Babb; Wendy W. Berger; Steven L. Brannock; Beatrice A. Butchko; James 
Daniel; Jack Day; Thomas E. Dukes, III; Gary D. Fox; Bryan S. Gowdy; Barbara 
W. Green; Robert M. Gross; Robert M. Klein; Joseph Lewis; Douglas J. McCarron; 
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Elizabeth Metzger; Seth Miles; Donald A. Myers, Jr.; Jason L. Odom; Robert E. 
O’Quinn; Daniel B. Rogers (in person Thursday; via phone on Friday); David J. 
Sales; Jonathan B. Trohn; Alan F. Wagner; Peter Wechsler (via phone); Charles T. 
Wiggins; Melvin B. Wright 

Also Present:  Nichole Segal (Reporter); Heather Telfer (Bar Staff Liaison) 

Members Absent: Brian Baggot; Jeffrey A. Cohen; Matthew C. Lucas; Thomas 
Slater; Richard J. Suarez 

FIDUCIARY DUTY (SJI Contracts & Business) (pp. 189–190 of the materials). 

Whitmore gave the report of the subcommittee on behalf of Cohen. Cohen is a 
member of this Committee and the Contracts and Business Committee (“C&B 
Committee”).  

Whitmore explained that this Committee struggled with coming up with fiduciary 
duty instructions because there are so many situations in which such a duty can 
arise and the Committee found it hard to propose standard instructions that cover 
everything or make them general enough to be adequate.  

The C&B Committee took on the task of putting together fiduciary duty 
instructions that applied to business and contract torts. That committee came up 
with two instructions.  Those will be voted on at the C&B Committee upcoming 
meeting and then be published.   

Whitmore explained that if the C&B Committee approves its two instructions, 
this Committee will have two options: (1) analyze the C&B instructions and 
determine if they could cover other types of fiduciary duty; if they do, this 
Committee would not need to do any more work on the issue, or (2) come up 
with instructions that cover more situations than these cover. If this Committee 
decides to draft additional instructions, the issue will be whether all instructions 
should be in the same book.  

Whitmore thinks that given the difficulty this Committee had in coming up with 
fiduciary duty instructions combined with the fact that the C&B instructions are 
pretty good, it is reasonable to say that these are a good enough start. 
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The C&B Committee did not agree to the fiduciary duty instructions this 
Committee had drafted. That committee thought they were not specific enough 
and wanted something more tailored to business and contracts issues. 

Vargas noted that when this Committee had considered this issue before, it was 
hard to come up with anything that was not too broad because there are so many 
situations in which these duties arise.   

Fox mentioned that he is going to trial this year in a fiduciary duty case and he 
submitted the ones this Committee had approved and the judge thought it was a 
good instruction. 

One member said that in his practice, he sees many of these cases and they run 
the gamut on the type of circumstances. He thinks the version drafted by the C&B 
Committee was too general to be helpful. In practice, he crafts specific 
instructions based upon the nature of the fiduciary relationship.  

Day raised some issues regarding the C&B instruction on breach of a fiduciary 
duty. He thinks the subparts a, b, and c should be in brackets because they could 
all be either/or. He also thought a subsection d could be added which would allow 
the defendant to describe other case specific circumstances. That gives flexibility 
to adjust in specific cases. He also mentioned that the line after subpart c does 
not belong there.  

Gowdy raised concern that this Committee had already approved of a set of 
fiduciary instructions. 

The Committee looked at what this Committee had approved in the past.  

Butchko thought that there were good parts to each Committee’s set of 
instructions. She asked whether this Committee could consider adding an 
instruction about when there is a breach. She thought an instruction was 
necessary on what does a fiduciary have to do to be considered a breach. The 
instruction includes standard causation but she wants to law out to laypeople what 
a breach is in the specific case. She thinks that was missing from this 
Committee’s instructions. The C&B Committee’s instructions include that 
language. Some members mentioned that each set of instructions had good parts.  
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Gowdy thought the issue should go back to the fiduciary duty subcommittee to 
review the C&B Committee’s proposed instructions and decide whether to 
suggest any changes to what was proposed. Members questioned whether it might 
be best to just cede the responsibility of these instructions to the C&B Committee 
or if this Committee should propose a different set. This could lead to confusion 
at charge conferences and argument over whether the C&B or Civil instruction 
applies in a particular case.  

Rogers pointed out that Note on Use 2 in the C&B Committee’s first instruction 
titled “Existence of Fiduciary Duty Disputed” included the following language:  

The Committee recognizes that there may be claims for breach of fiduciary 
duty in non-business or contract cases. See Doe v. Evans, 814 So.2d 370 (Fla. 
2002). The Committee expresses no opinion as to those causes of action. 

Rogers expressed that if this Committee is not going to develop a set of 
instructions, this language should not remain in the C&B Instruction.  

The C&B Committee was scheduled to meet in one week. That Committee 
planned to vote to publish their fiduciary duty instruction after that meeting. 

The Committee agreed that Vargas will contact the C&B Committee Chair 
and see if they are interested reconciling the two versions of instructions and 
coming up with one consistent set of fiduciary duty instructions.  

Klein and Wagner volunteered to join the subcommittee. 

 

SUPREME COURT COMMITTEE ON  
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

MINUTES 

Carlton Fields  
Conference Room MP 1-2, 40th Floor  

100 SE 2nd Street, Suite 4200  
Miami, Florida 33131-2113 

July 14, 2016 (1:00 p.m. to 5:00 p.m.) 



Appendix D – 35 

Members Present:  Rebecca Mercier Vargas (Chair); Laura Whitmore (Vice Chair); 
Linda H. Babb; Wendy W. Berger; Steven L. Brannock (via phone); Beatrice A. 
Butchko; Jeffrey A. Cohen; James Daniel (via phone); Jack Day; Gary D. Fox; 
Bryan S. Gowdy; Barbara W. Green; Robert M. Gross (via phone); Robert M. Klein; 
Joseph Lewis; Douglas J. McCarron; Seth Miles; Jason L. Odom; Robert E. 
O’Quinn; Daniel B. Rogers; David J. Sales; Thomas Slater; Jonathan B. Trohn; Alan 
F. Wagner; Peter Wechsler (via phone); Charles T. Wiggins (via phone); Melvin B. 
Wright (via phone); Joseph Lang, Jr. (ex officio) 

Also Present:  Nichole Segal (Reporter); Heather Telfer (Bar Staff Liaison) 

Members Absent: Brian Baggot; Thomas E. Dukes, III; Matthew C. Lucas; Elizabeth 
Metzger; Donald A. Myers, Jr.; Richard J. Suarez 

FIDUCIARY DUTY (SJI Contracts & Business) 

Gowdy gave the report of the subcommittee. He gave a brief history of these 
instructions and how they have come about. He noted that many years ago this 
Committee had drafted a proposed set of fiduciary duty instructions but that the 
C&B Committee later decided to draft its own version. Cohen is a member of 
both Committees and has acted as a liaison between the Committees. He has 
specifically been involved with this set of instructions.  

At the last meeting, this Committee was presented with the instructions the C&B 
Committee had drafted. The subcommittee met several times after the last 
committee meeting and compared the two sets of instructions to see if they could 
be reconciled. The subcommittee thought that while the C&B instructions looked 
different in format than the ones created by this Committee, they had most of the 
same substantive elements as the instructions this Committee had created. But 
there were some problems this Committee noted.  

After this Committee’s last meeting, there was a joint subcommittee meeting with 
members from both Committees to discuss the C&B instructions and this 
Committee’s thoughts on them. Several changes were made at that meeting and 
the C&B Committee approved those changes.   

The C&B Committee added language at this Committee’s request to their 
proposed “Breach of Fiduciary Duty” instruction (page 268 of the materials).  In 
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addition, that Committee added Note on Use 1 to that same instruction at this 
Committee’s request.   

Another issue that arose at the last meeting was the question of whether there is 
right to jury trial on a breach of fiduciary duty claim. Cohen researched the issue 
and determined that there is. The two Committees did agree to add Note on Use 
2 to the “Existence of Fiduciary Duty” instruction pointing out that sometimes it 
is an issue for the judge to decide (page 269 of the materials).  

This Committee was also concerned at the last meeting that the C&B instructions 
did not include a cause instruction which all of this Committee’s instructions 
include. The C&B agreed to add a cause instruction which mirrors the cause 
instruction in this Committee’s instruction (page 271 of the materials). Cohen 
said the C&B committee had considered including a cause instruction in the past 
but had decided against it; however, this Committee’s interest in including one 
convinced that Committee to include one. 

The final version of the fiduciary duty instructions approved by the C&B 
Committee is at pages 268-273 of the materials. In addition to the changes 
discussed above, they made some other minor changes.  

Cohen explained that the C&B Committee does not have plans to create more 
fiduciary duty instructions. He thinks that these are easily modifiable to other 
fiduciary duty situations.  

Cohen questioned where these instructions should be included. Vargas explained 
that this will need to be discussed between the Committees. It could be a joint 
report as common instruction. Someone suggested they could be published in 
both sets. Cohen suggested that these could be included in section 409 because it 
is sometimes referred to as constructive trust. 

Fox congratulated Gowdy, Cohen and the rest of the subcommittee, past and 
current for getting this done.  

Butchko asked why in the intervening cause instruction, at page 271 of the 
materials, it says “its only cause” and not “the only cause.” Vargas said they will 
check for consistency. The Committee can approve the instruction and look into 
that issue later as a minor technical issue to consider in errors and omissions.  
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Rogers noted that the formatting in the C&B instruction is different than would 
be used in this Committee’s instructions. Gowdy noted that this Committee does 
not use “sources and authorities,” while the C&B Committee does. Telfer noted 
that the C&B Committee formats different than this Committee. Ultimately, the 
formatting will need to be consistent with whatever instructions these are 
published with.   

Lang pointed out that one reason not to have these instructions included in both 
books is because when searching caselaw on an instruction, it would be 
impossible to search when there are two sets of the same instructions. He would 
advise against using two sets instructions.  

Fox moved, Green seconded, and the Committee unanimously agreed to 
approve the fiduciary duty instructions as discussed above, with the proviso 
that Gowdy, Vargas, Cohen, etc will have the authority to work with the 
C&B Committee to work out the details of placement and minor technical 
issues.   

Gowdy thanked former members Roth and Russo for all of their work in getting 
this going and done. 

 

SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

JUDICIAL CONFERENCE ROOM, 23RD FLOOR 
ORANGE COUNTY COURTHOUSE 

425 N. ORANGE AVENUE 
ORLANDO, FLORIDA 

MEETING AGENDA 

FEBRUARY 23, 2017 
1:00 P.M. To 5:30 P.M. 

Members Present: Rebecca Mercier Vargas (Chair); Laura Whitmore (Vice Chair); 
Joseph L. Amos, Jr.; Linda H. Babb; Brian Baggot (via phone); Wendy Berger, 
Steven Brannock; Beatrice Butchko; Jeffrey Cohen; James Daniel; Jack Day (via 
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phone); Thomas Dukes; Bryan Gowdy (via phone); Barbara Green; Robert Gross; 
Robert Klein; Matthew Lucas (via phone); Douglas McCarron (via phone); 
Elizabeth Metzger; Seth Miles (via phone); Donald Myers; Jason Odom; Robert 
O’Quinn; Stephanie Ray; Daniel Rogers (via phone); David Sales; Nichole Segal; 
Thomas Slater; Jonathan Trohn; Alan Wagner; Peter Wechsler (via phone); 
Christine Welstead; Charles Wiggins; Melvin Wright. 

Also Present: Heather Telfer (Bar Staff Liaison); Nicholas Brown (Reporter). 

Members Absent: Gary Fox; Richard Suarez; R. Fred Lewis.   

FIDUCIARY DUTY – BRYAN GOWDY (Materials, pp. 562–567). 

Vargas explained that on January 1, the Committee jointly published fiduciary 
duty instructions with the Contract and Business Committee. The proposal 
addressed three fiduciary duty instructions: 451.5 (Existence of Fiduciary 
Duty Disputed), 451.6 (Breach of Fiduciary Duty), and 451.7 (Legal Cause).  
The comment period has now closed and no comments were received.    

Vargas reported that the instructions were numbered 451 so they would be a 
new number that could be used in both the contracts book and the civil book.   

Cohen advised that the Contracts Committee has agreed to use the format of  
the civil instructions.  Gowdy will draft a full set of fiduciary duty 
instructions following the template used for all of the civil instructions. 
Gowdy will circulate the full set of fiduciary duty instructions to the 
Subcommittee with the goal of circulating them to the full Committee by 
mid-April.  This will allow the Committee to consider the full set of 
instructions before the next meeting of the Contracts committee on June 
1-2, 2017.   

Vargas noted the Committee can jointly file the instructions with the Contracts 
Committee .  If the Contracts and Business Committee does not want to follow 
the template for civil instructions, the Committees can include a note on use 
that when the instructions are used in a civil case, the template for civil 
instructions should be followed.   
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McCarron pointed out that the published instruction contains an error 
(Materials, p. 566): in 451.6, the instruction says “the” legal cause, instead of 
“a” legal cause.   It should be “a” legal cause in both, because there can be 
more than one legal cause.  Vargas explained the instruction is not final yet, 
so now is time to correct any errors.  Upon discussion, the Committee 
concluded this revision appears to have already been agreed upon.  The 
amendment is as follows: 

451.6  BREACH OF FIDUCIARY DUTY 

(Claimant) claims that (defendant) breached a fiduciary duty [he] [she] [it] 
owed to (claimant) and was damaged as a result. 

You must decide whether (defendant) breached a fiduciary duty to (claimant) 
and whether the breach was a the legal cause of damages. 

A breach of a fiduciary duty occurs when (defendant) failed to act [with the 
utmost good faith, fairness, and honesty] [with the highest and finest loyalty] 
and: 

a. failed to protect (claimant’s) financial or property interests; or 

b. failed to protect (claimant’s) [secrets] [confidences] [private 
information]; or 

c. used such information to the detriment of (claimant) 
and breach of the fiduciary duty is a legal cause of damage to 
(claimant). 

 

Telfer will correct the mistake identified here.  Procedurally, the Committee 
has already voted in favor of sending these three instructions to the Court.  
Vargas will coordinate with the Business/Contracts Committee. 

Vargas thanked Gowdy for his work on this issue, which has had a long 
history.   

 

SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 
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MEETING MINUTES 

CEREMONIAL COURTROOM 
ST. JOHNS COUNTY COURTHOUSE 

RICHARD O. WATSON JUDICIAL CENTER 
4010 LEWIS SPEEDWAY 

ST. AUGUSTINE, FLORIDA 32084 

JULY 27, 2017 
1:00 P.M. TO 5:30 P.M. 

Members present: Rebecca Mercier Vargas (Chair), Laura Whitmore (Vice Chair), 
Linda Babb, Wendy Berger, Steven Brannock, Beatrice Butchko, Jeffrey Cohen, 
Jack Day (via phone), Bryan Gowdy, Robert Klein, Matthew Lucas (via phone), 
Douglas McCarron (via phone), Elizabeth Metzger (via phone), Seth Miles (via 
phone), Donald Myers, Jason Odom (via phone), Robert O’Quinn, David Sales, 
Thomas Slater, Johnathan Trohn, Peter Wechsler (via phone), Christine Welstead 
(via phone), Charles Wiggins (via phone), Melvin Wright. 

Also present: Heather Telfer (Bar Staff Liaison), Nicholas Brown (Reporter). 

Members Absent: Joe Amos, Brian Baggot, James Daniel, Thomas Dukes, Gary 
Fox, Barbara Green, Robert Gross, Stephanie Ray, Daniel Rogers, Nichole Segal, 
Richard Suarez, Alan Wagner, R. Fred Lewis.   

FIDUCIARY DUTY — BRYAN GOWDY (Materials, pp. 191–214). 

Gowdy reported that the Subcommittee reached agreement with SJI Contract 
& Business (“Contracts”) on three core fiduciary duty instructions (451.4 – 
Existence of Fiduciary Duty Disputed, 451.5 – Breach of Fiduciary Duty, and 
451.6 – Legal Cause), but are still working to fill out the remaining 
instructions in the section.   

The Subcommittee reviewed the instructions for negligence and professional 
negligence as templates.  The Subcommittee has prepared an in-progress draft 
containing comments (beginning at Materials, p. 194).  Gowdy invited the 
Committee to review and comment, and in particular to point out any missing 
instructions that should be added to the list.   
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Cohen identified that it may be advantageous to work directly with Contracts 
members now to prepare the remaining sections, since the proposals will have 
to go through that group anyways.  Gowdy agreed to follow up with Cohen 
on that.   

Gowdy reported that one substantive area requiring attention is the issue of 
comparative negligence.  The Subcommittee concluded that more research is 
needed on the issue of whether and to what extent comparative negligence can 
exist in a claim for breach of fiduciary duty. 

In that regard, Sales observed that section 768.81 lists statutory causes of 
actions to which it does not apply, like securities fraud or pollution.  Gowdy 
also pointed out that the notes on use explain that a breach of fiduciary duty 
can be considered either intentional or negligent, but that comparative 
negligence usually is not involved for intentional torts. Sales agreed, noting 
there is no mens rea element for a breach claim.  The Subcommittee will 
continue to look into this issue.   

Klein observed he sees the comparative negligence issue arise frequently in 
legal malpractice cases involving claims of breach of fiduciary duty because 
of technical violations of the ethics code that lack any intent.  For example, a 
client may fail to disclose certain information to its attorney regarding 
conflicts, raising issues of whether the attorney should have recognized a 
conflict of interest.  Klein will attempt to gather existing materials for the 
Subcommittee.  Gowdy thanked Klein for doing so and invited any other 
materials from the other Committee members. 

Vargas pointed out that historically the fiduciary duty claims have been 
difficult for the Committee to address because they come up in so many 
different contexts.  Klein agreed, noting the ABA has done many seminars on 
that issue alone because of how complex it is and how commonly it arises.   

Gowdy reported that another issue needing attention is vicarious liability.  The 
existing draft is taken from the professional malpractice instruction, but some 
of the issues are still being litigated and others may not fully apply in this 
context.   
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Vargas recalled that in working with Contracts, there was some disagreement 
regarding using the civil instructions format for these instructions.  But the 
contracts book has already incorporated much of the same format, so the 
Committee continues to believe this is an effective approach.   

Telfer advised that the Contracts was hoping to have already filed the three 
instructions that it approved, and encouraged the Subcommittee to produce 
this draft quickly if possible.  Cohen identified that there may have been a 
recent change in the Contracts’ leadership that might affect its priorities 
somewhat.  Vargas will call Judge Huey to determine his thoughts and see 
how best to jointly resolve.   

 

SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

COMMUNITY ROOM 
ST. PETERSBURG COLLEGE (DOWNTOWN CAMPUS) 

244 2ND AVENUE NORTH 
ST. PETERSBURG, FLORIDA 33701 

OCTOBER 26, 2017 
1:00 P.M. TO 5:30 P.M. 

Meeting Minutes 

Members Present: Rebecca Mercier Vargas (Chair), Laura Whitmore (Vice Chair), 
Joseph L. Amos, Jr., Linda H. Babb, Wendy Berger (via phone), Steven Brannock, 
Beatrice Butchko, Jeffrey Cohen, James Daniel, Jack Day, Brian Gowdy (via 
phone), Robert Gross, Robert Klein (via phone), Elizabeth Metzger, Seth Miles (via 
phone), Jason Odom, Robert O’Quinn, Stephanie Ray, Daniel Rogers, Nichole 
Segal, Thomas Slater, Jonathan Trohn, Peter Wechsler (via phone), Christine 
Welstead, Melvin Wright (via phone). 

Also Present: Heather Telfer (Bar Liaison), Nicholas Brown (Reporter), James 
Barton (ex officio), Cheryl Worman (incoming member). 
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Members Absent:  Brian Baggot, Thomas Dukes, Gary Fox, Barbara Green, R. Fred 
Lewis, Matthew Lucas, Douglas McCarron, Donald Myers, David Sales, Richard 
Suarez, Alan Wagner. 

Fiduciary Duty — Bryan Gowdy (Materials, Pages 20–35). 

Gowdy provided the report of the Subcommittee. He explained that the fiduciary 
duty instructions have been a joint effort with the Contracts and Business Committee 
(CBC).  451.4 (Existence Of Fiduciary Duty Disputed), 451.5 (Breach Of Fiduciary 
Duty), and 451.6 (Legal Cause) have previously been approved by both Committees, 
although the Subcommittee is recommending a minor change to 451.4, as set forth 
below.   

The Subcommittee was tasked with filling out the rest of the instructions to conform 
to the other existing full sets.  The Subcommittee incorporated standard instructions 
from other causes of action into this section, and then modified them as necessary. 
The Subcommittee met multiple times to address these issues.   

Gowdy explained that 451.1 (Introduction), 451.2 (Summary of Claims or 
Contentions), and 451.3 (Greater Weight of the Evidence) are exactly like their 
counterparts from other causes of action.   

Butchko inquired about Note on Use 1 to 451.3 (Greater Weight Of The Evidence), 
addressing greater or lesser numbers of witnesses. Gowdy identified it was taken 
verbatim from the counterpart instructions.  The Committee discussed the origin of 
the Note.  Barton observed that in decades past, it was a common argument to claim 
that more witnesses means a more compelling case, and that this Note appeared 
designed to thwart that argument.  Vargas noted that removing the Note here would 
make the instruction inconsistent with the other standards, and might allow a litigant 
to argue that such an argument is permissible for a fiduciary duty claim because this 
is the only instruction that lacks the Note.  Gowdy suggested another Subcommittee 
consider whether the number of witnesses Note should continue to be included in 
the standard instructions on greater weight of the evidence.   

As noted above, 451.4 has been approved by both Committees, but in filling out 
standard instructions, the Committees agreed to change the second sentence of 
Note on Use 1 to cross-reference 451.7a, reading as follows: 
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If the defendant admits the existence of such a duty, the preemptive 
charge at instruction 451.7a should be given instead.  

Gowdy reported that 451.7 (Preemptive Charges) was the subject of the most 
discussion in the Subcommittee meeting.  It addresses the situation where an element 
is proven as a matter of law or stipulated.  It mirrors instructions 451.4, 451.5, and 
451.6:   

451.7  PREEMPTIVE CHARGES 

The court has determined and now instructs you that: 

a. Existence of a fiduciary duty: 

A relationship existed between (claimant) and (defendant) in which 
(claimant) put [his] [her] [its] trust in (defendant) to protect (claimant’s) 
[financial or property interests] [secrets] [confidences] [private 
information] and (defendant) accepted that trust. 

(Skip to instructions on breach of fiduciary duty (451.5), legal cause 
(451.6), and damages (section 500).) 

NOTES ON USE FOR 451.7a 

1. This preemptive charge should be given only when the defendant 
admits or stipulates, or the court has ruled as matter of law, that a common law or 
statutory fiduciary duty exists between the claimant and the defendant. Otherwise, 
instruction 451.4 should be given.  

2. The Committee takes no position on whether all the types of 
damages specified in section 500 are awardable for a breach of fiduciary duty 
claim. 

b. Directed verdict on liability: 

(Defendant) breached a fiduciary duty and that breach was a legal 
cause of [loss] [injury] [or] [damage] to (claimant). (Claimant) is 
therefore entitled to recover from (defendant) for the [loss] [injury] 
[or] [damage] as is shown by the greater weight of the evidence to 
have thus been caused by (defendant). 

(Skip to instructions on damages (section 500).) 

NOTE ON USE FOR 451.7b 
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This charge should be given only when the defendant admits or stipulates, 
or the court has ruled a matter of law, that the defendant has breached a fiduciary 
duty and that breach is a legal cause of damages to the plaintiff. Otherwise, 
instructions 451.5 and 451.6 should be given. 

Gowdy reported that 451.8 (Preliminary Issue — Vicarious Liability) also was the 
subject of significant discussion in the Subcommittee.  The professional negligence 
instructions include many on vicarious liability, but the Subcommittee’s research 
left it unconvinced that those same principles necessarily apply in the fiduciary duty 
context.  The main problem is that the case law is inconsistent, sometimes treating 
breach of fiduciary duty as an intentional tort, and other times treating it as 
negligence, which impacts the analysis for vicarious liability.  So the Subcommittee 
concluded that litigants should craft their own special instructions on this issue, 
proposing only a Note on Use for 451.8, as follows: 

451.8  PRELIMINARY ISSUE — VICARIOUS LIABILITY 

NOTE ON USE FOR 451.8 

At this time, the Committee does not propose a standard instruction on 
preliminary issues in a breach of fiduciary duty case. A special instruction on 
vicarious liability may be considered. See Testa v. S. Escrow & Title, LLC, 36 So. 
3d 713, 715 (Fla. 1st DCA 2010) (noting the possibility of pleading a claim for 
vicarious liability for breach of fiduciary duty). 

Vargas indicated she likes the wording of the Note on Use to let judges and the Bar 
know about the issue and that the Committee takes no position on it.   

Gowdy reported that 451.9 (Burden Of Proof On Preliminary Issues) uses standard 
language from other instructions.  It is intended for use where the parties craft their 
own special instructions on preliminary issues like vicarious liability: 

451.9  BURDEN OF PROOF ON PRELIMINARY ISSUES 

If the greater weight of the evidence does not support (claimant’s) 
claim on [this issue] [these issues], that (describe preliminary issue), then your 
verdict on the claim of (claimant) *[because of the claimed breach of fiduciary 
duty by (name)] should be for (defendant). 

If, however, the greater weight of the evidence supports (claimant’s) 
claim on [this issue] [these issues], that (describe preliminary issue), then you 
shall consider the other issues on (claimant’s) claim. 
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NOTES ON USE FOR 451.9 

1. Give instruction 451.9 if instructing the jury on any preliminary 
issues. 

2. If there are multiple defendants, this instruction will have to be 
modified to account for the issues related to each defendant. 

3. *There is no need to give that portion of the charge contained 
within brackets unless the claimant makes multiple claims involving other 
defendants. In such a case it is necessary to distinguish this claim from claims 
against other defendants. 

Gowdy reported that 451.10 (Issues On Main Claim) likewise tracks other standard 
instructions, inserting the words breach and fiduciary duty as appropriate.  There is 
also a Note on Use that cites Gracey v. Eaker, 837 So. 2d 348, 353 (Fla. 2002) for 
the elements of the claim: 

451.10  ISSUES ON MAIN CLAIM 

The [next] issues you must decide on (claimant’s) claim against 
(defendant) are:  

a. Breach of fiduciary duty: 

whether (defendant) breached a fiduciary duty by (describe conduct in 
question), and, if so, whether that breach was a legal cause of the [loss] 
[injury] [or] [damage] to (claimant, decedent, or person for whose injury 
claim is made). 

b. Breach of fiduciary duty by multiple defendants: 

whether (defendant) or (defendant) breached a fiduciary duty or 
whether both breached a fiduciary duty in (describe alleged breach of 
fiduciary duty) and, if so, whether that breach was a legal cause of the 
[loss] [injury] [or] [damage] to (claimant, decedent, or person for whose 
injury claim is made). 

NOTE ON USE FOR 451.10 

“The elements of a claim for breach of fiduciary duty are: the existence of 
a fiduciary duty, and the breach of that duty such that it is the proximate cause of 
the plaintiff’s damages.” Gracey v. Eaker, 837 So. 2d 348, 353 (Fla. 2002). 
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Day asked why the definite article “the” is in the instruction, which presupposes a 
loss or damage.  He noted the standard instructions typically omit the word “the” to 
prevent suggesting that any loss or damage exists.  Day proposed the language “was 
a legal cause of [loss] [injury] [or] [damage]” instead. Vargas agreed, especially 
going forward.  Day believes “the” is in some instructions, but not others, and 
Gowdy agreed, noting that “the” is also included in the instruction on professional 
negligence but not in the general negligence instruction.   

Day moved to omit the “the” in 451.10, and then to refer to the Errors and 
Omissions Subcommittee the issue of conforming other instructions.  Whitmore 
seconded the motion, and Telfer amended 451.10 to omit the “the” on both 
subsections A and B: 

a. Breach of fiduciary duty: 

whether (defendant) breached a fiduciary duty by (describe conduct in 
question), and, if so, whether that breach was a legal cause of the [loss] 
[injury] [or] [damage] to (claimant, decedent, or person for whose injury 
claim is made). 

b. Breach of fiduciary duty by multiple defendants: 

whether (defendant) or (defendant) breached a fiduciary duty or 
whether both breached a fiduciary duty in (describe alleged breach of 
fiduciary duty) and, if so, whether that breach was a legal cause of the 
[loss] [injury] [or] [damage] to (claimant, decedent, or person for whose 
injury claim is made). 

With respect to 451.11 (Burden Of Proof On Main Claim), Gowdy reported the 
Subcommittee performed significant research on whether comparative negligence 
applies to a breach of fiduciary duty claim.  The Subcommittee ran into the same 
issue as with 451.8, namely, inconsistency in the law with respect to whether breach 
of fiduciary duty is an intentional or a negligent tort.  As a result, Note on Use 2 
explains that the Committee takes no position on whether a comparative negligence 
instruction is appropriate: 

451.11  BURDEN OF PROOF ON MAIN CLAIM 

If the greater weight of the evidence does not support [one or more of] 
(claimant’s) claim[s], your verdict should be for (defendant) [on [that] [those] 
claim[s]]. 
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[However, if the greater weight of the evidence supports [one or more 
of] (claimant’s) claim[s], then your verdict should be for (claimant) and 
against (defendant) [on [that] [those] claim[s]].  

NOTES ON USE FOR 451.11 

1. Use the first paragraph in all cases. If there is an affirmative 
defense to the claim that is the subject of the charge, do not use the bracketed 
paragraph; instead, use instruction 451.12.  

2. The Committee takes no position on whether a comparative 
negligence instruction would be appropriate.  

Gowdy reported that with respect to 451.12 (Defense Issues), the Subcommittee did 
not propose any standard instructions on any particular defenses.  Other standard 
instructions were reviewed, but the Subcommittee did not want to take a position 
whether any of them apply here.  The proposed instruction suggests that special 
instructions may be appropriate: 

451.12  DEFENSE ISSUES 

If, however, the greater weight of the evidence supports [(claimant’s) 
claim] [one or more of (claimant’s) claims], then you shall consider the 
defense(s) raised by (defendant). 

On the [first]* defense, the issue(s) for you to decide [is] [are]: 

[Insert any special instructions on defense issues] 

NOTE ON USE FOR 451.12 

At this time, the Committee does not propose standard instructions on any 
particular defenses that may be raised.  

With respect to 451.13 (Burden Of Proof On Defense Issues), Gowdy reported that 
the instruction simply mirrors comparable standard instructions: 

451.13  BURDEN OF PROOF ON DEFENSE ISSUES 

If the greater weight of the evidence does not support (defendant’s) 
defense[s] of (describe defense) and the greater weight of the evidence 
supports (claimant’s) claim, then [your verdict should be for (claimant) in the 
total amount of [his] [her] damages]  
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NOTES ON USE FOR 451.13 

1. Preemptive charges on defense issues. If a preemptive charge for 
claimant is appropriate on a defense issue, an instruction in the form of 451.7 
should be given immediately following instruction 451.11. If a preemptive charge 
for defendant is required on some aspect of a defense, a preemptive charge 
announcing the ruling should be given immediately after framing the applicable 
defense issue. 

2. Charges on issues raised by replies to affirmative defenses. 
Plaintiff bears the burden of proof on issues raised by any replies to affirmative 
defenses, and instruction 451.13 should be modified as appropriate for those 
issues. 

Gowdy moved that the Committee approve all these instructions, including the 
modification to 451.10 striking the word “the.”  Day seconded, and the Committee 
unanimously voted in favor of the motion.   

Vargas noted that the CBC will be meeting within the next two weeks, and if that 
Committee approves the instructions as well, then both Committees will submit a 
joint publication notice.  Cohen suggested Gowdy attend the upcoming CBC 
meeting, which Gowdy agreed would be helpful.   

Vargas thanked Gowdy for his significant work on this project, which has been a 
long term one that will be very beneficial to the public.  Gowdy thanked the 
Subcommittee for their help.   

SUPREME COURT COMMITTEE ON 
STANDARD JURY INSTRUCTIONS IN CIVIL CASES 

CHIEF JUDGE’S CHAMBERS  
DUVAL COUNTY COURTHOUSE  

501 W. ADAMS ST  
JACKSONVILLE, FL 32202 

MEETING MINUTES 

MARCH 1, 2018 
1:00 P.M. TO 5:30 P.M. 
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Members Present:  Laura Whitmore (Chair), Jeffrey A. Cohen (Vice Chair), Joseph 
Amos (via phone), Linda Babb, Wendy Berger, Steven Brannock (via phone), 
Beatrice Butchko (via phone), James Daniel, Jack Day (via phone), Bryan Gowdy 
(via phone), Barbara Green, Robert Gross (via phone), James Gustafson, Jr., 
Robert Klein (via phone), Douglas McCarron (via phone), Elizabeth Metzger (via 
phone), Seth Miles (via phone), Donald Myers, Jason Odom, Robert O’Quinn, 
Stephanie Ray, Daniel Rogers, Samuel Salario, Matthew Schultz, Nichole Segal, 
Thomas Slater, Johnathan Trohn, Alan Wagner (via phone), Christine Welstead, 
Charles Wiggins, Cheryl Worman, Melvin Wright.   

Also Present:  Heather Telfer (Bar Staff Liaison), Nicholas Brown (Reporter).   

Members Absent: Brian Baggot, R. Fred Lewis, Richard Suarez, Peter Wechsler.   

FIDUCIARY DUTY — BRYAN GOWDY (Materials, Pages 146–161). 

Gowdy provided the report of the Subcommittee.   

Gowdy asked Telfer to confirm the status of the proposed Fiduciary Duty 
instructions.  Telfer explained that the Contracts and Business Committee 
(CBC) has provided a comment to the proposed instructions and is presently 
awaiting this Committee’s response.   

Whitmore provided additional context for the status.  She described that the 
Subcommittee has been working with the CBC on the proposed Fiduciary Duty 
instructions.  After the committees reached substantive agreement, the CBC raised 
an additional concern with the causation language in the proposed instructions.  That 
issue involves language that is repeated throughout the civil instructions, however, 
so amending that language in the proposed Fiduciary Duty instructions would render 
them inconsistent with the general instructions in the civil book.   

Cohen added that there is a joint Subcommittee between the CBC and this one.  He 
has served on both committees but is in the process of rotating off of the CBC now.   

Whitmore noted that she is not in favor of making any amendment that is 
inconsistent with the general civil book or that would require changing the civil 
book.  Cohen agreed and believed it would be wise to have a joint Subcommittee 
call or meeting to attempt to reach agreement with the CBC.   
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Gowdy agreed as well, and suggested this Committee move forward with the 
proposed instructions but review the issue identified with the causation language 
thereafter with respect to the rest of the book.  Whitmore suggested proposing to 
the CBC that, given that the proposed instructions were published without 
other comment, this Committee move forward with filing the instructions, and 
subsequently review the issue regarding the general causation language.   

Whitmore asked what Subcommittee would be most appropriate to review the 
causation language used throughout the general civil book, in particular whether it 
was a task best suited to the Errors & Omissions Subcommittee, or whether a new 
one should be formed given the substantive nature of the question.  Gowdy explained 
the causation language in the proposed Fiduciary Duty instructions was taken 
directly from longstanding instructions on professional negligence, which is the 
same throughout the civil book with respect to each tort.   

Whitmore proposed a new Causation Subcommittee be formed to address the 
issue.  She cannot chair it, but volunteered to be a member and invited other 
Committee members to join her on the new Causation Subcommittee.  Gowdy also 
volunteered to be a member but cannot chair the new Subcommittee.   

Cohen provided an update on the CBC.  He reported that the CBC plans to prepare 
a verdict form for every instruction in their book and is producing one for Fiduciary 
Duty claims now.  Cohen noted the CBC’s proposal is very different than what this 
Committee is accustomed to with respect to the issue of causation.  He explained 
that the joint Subcommittee is still reviewing the proposal and working with the 
CBC.   
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