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IN THE SUPREME COURT OF FLORIDA 

IN RE: STANDARD JURY INSTRUCTIONS IN 
CIVIL CASES AND STANDARD JURY                                NO. SC18- 
INSTRUCTIONS IN CONTRACT AND  
BUSINESS CASES 

JOINT REPORT NO. 18–01 OF THE  
COMMITTEE ON STANDARD JURY INSTRUCTIONS (CIVIL) AND THE 

COMMITTEE ON STANDARD JURY INSTRUCTIONS  
(CONTRACTS AND BUSINESS) 

To the Chief Justice and Justices of  
the Supreme Court of Florida: 

The Committee on Standard Jury Instructions in Civil Cases (“Civil 
Committee”) and the Committee on Standard Jury Instructions in Contract and 
Business Cases (“C&B Committee”) file this Joint Report and recommend that this 
Court adopt a new set of instructions on Fiduciary Duty as set forth in Appendix A 
to this Report. This Report is filed pursuant to article V, section 2(a) of the Florida 
Constitution.   

The proposed instructions are the result of a collaborative effort by the Civil 
Committee and the C&B Committee over the course of several years. In 2010, the 
Civil Committee began exploring whether to create instructions for claims relating 
to breach of fiduciary duty. Given the wide range of circumstances under which a 
fiduciary duty can arise and the fact-intensive nature of the inquiry, the Civil 
Committee endeavored to create standard instructions that capture the general 
elements of a fiduciary duty and provide a framework for deciding whether a 
breach of that duty occurred. After significant research and deliberation, the Civil 
Committee preliminarily approved a new instruction on “Breach of Fiduciary 
Duty” at its July 2014 meeting. (See Appendix C–96-C–97, D–26).  

In 2014, the C&B Committee began to work on fiduciary duty instructions. 
The Civil Committee shared its research and work product with the C&B 
Committee. (See Appendix F–1-F–3). The C&B Committee reviewed this work 
product and used that as a starting place for the instructions proposed in this 
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report.1 In addition, the C&B Committee discussed whether to create one 
instruction or separate instructions for different situations. (Id.). 

The C&B Committee first drafted a single instruction for the breach of 
fiduciary duty. Then it was suggested that the question of the existence of a 
fiduciary duty be separated out into its own instruction. (See Appendix F–2, F–4.)   

In July 2014, Jeffrey Cohen of the Civil Committee became the liaison 
between Civil and C&B to help facilitate the creation of a joint instruction. Soon 
thereafter, members of the two Committees collaborated and created a joint 
subcommittee. Eventually, Cohen was appointed by the Court to become a member 
of the C&B Committee, and thereafter continued to serve as a liaison. 

After additional research and drafting, the C&B Committee created two new 
instructions, one entitled “Existence of Fiduciary Duty Disputed” and the other 
entitled “Breach of Fiduciary Duty.” The C&B Committee split up the instructions 
since the original Civil instruction would not be needed in cases in which the 
existence of a fiduciary duty was stipulated or resolved as a matter of law. (See 
Appendix F–4). After additional editing and deliberation, the C&B Committee 
approved the instructions at its October 2015 meeting. (See Appendix F–13-F–14). 
The instructions were published for comment in the May 15, 2016 edition of The 
Florida Bar News. (See Appendix B–2, B–6-B–8). No comments were received. 

The Committees continued to collaborate, and the C&B Committee agreed 
to revise the published instructions based on feedback from the Civil Committee. 
(See Appendix F–17-F–19, E–160-E–161, E–165-E–166). Specifically, Note on 
Use 2 in the “Existence of Fiduciary Duty Disputed” instruction was revised to 
clarify that claims for breach of fiduciary duty may arise in different circumstances 
in addition to those listed in the instruction, and to remove the statement that the 
Committee expresses no opinion as to those causes of action. Additionally, a new 
Note on Use (now numbered paragraph 2) was added to explain that these 
instructions address cases in which there is a jury issue as to the breach of fiduciary 
duty. With respect to the “Breach of Fiduciary Duty” instruction, the body of the 
instruction and Note on Use 1 were revised to describe the standard for a 
fiduciary’s duty as being “utmost good faith, fairness, and honesty” and “the 
highest and finest loyalty.” The Note of Use was also revised to explain that other 
standards not listed in the instruction may apply, and the choice of the particular 
standard or standards will depend on the circumstances that give rise to the 

                                           
1 The C&B Committee also reviewed and considered instructions from other states. 
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fiduciary duty. Finally, a separate instruction on “Legal Cause” was added, which 
mirrored the cause instruction for tort cases. These instructions were published for 
comment in the January 1, 2017, edition of The Florida Bar News. No comments 
were received. (See Appendix B–9-B–12). 

After the Committees approved the three core fiduciary duty instructions—
Existence of Fiduciary Duty Disputed, Breach of Fiduciary Duty, and Legal 
Cause—the joint subcommittee was tasked with incorporating standard 
instructions from other areas to conform to the other existing instruction sets. The 
Committees approved the addition of standard instructions, as modified to apply in 
the fiduciary duty context, covering the following areas: Introduction, Summary of 
Claims, Greater Weight of the Evidence, Preemptive Charges, Preliminary 
Issues—Vicarious Liability, Burden of Proof on Preliminary Issues, Issues on 
Main Claim, Burden of Proof on Main Claim, Defense Issues, and Burden of Proof 
on Defense Issues. (See Appendix D–48, F–21). 

To avoid confusion and to indicate that this new set of instructions is 
applicable in both tort actions and contract actions, the Committees proposed 
creating a 451 series for numbering the instructions. 

The full set of numbered instructions was published in the January 1, 2018 
edition of The Florida Bar News. (See Appendix B–13-B–22). No comments were 
received. 

THE PROPOSED AMENDMENTS 

451.1  INTRODUCTION 

This proposed instruction and the corresponding Notes on Use are modeled 
after the introductory instructions in other substantive areas (e.g., General 
Negligence Instruction 401.1—Introduction). The instruction is to be given after 
the evidence has been concluded. It informs the jurors that the judge will instruct 
them on the rules of law that they must use in reaching their verdict. 

451.2  SUMMARY OF CLAIMS OR CONTENTIONS 

This proposed instruction is modeled after its counterparts in other 
substantive areas (e.g., General Negligence Instruction 401.2—Summary of 
Claims). It provides an overview of the claim for breach of fiduciary duty, sets 
forth the defendant’s denial of the claim and any affirmative defenses, and states 
the burden and standard of proof.   
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451.3  GREATER WEIGHT OF THE EVIDENCE 

This proposed instruction and the corresponding Notes on Use are identical 
to their counterparts in other substantive areas (e.g., General Negligence 
Instruction 401.3—Greater Weight of the Evidence). The instruction explains the 
“greater weight of the evidence” standard of proof applicable to the claim.  

451.4  EXISTENCE OF FIDUCIARY DUTY DISPUTED 

In deciding a breach of fiduciary claim, the first element that must be 
established is the existence of a fiduciary duty. See Gracey v. Eaker, 837 So. 2d 
348, 353 (Fla. 2002) (“The elements of a claim for breach of fiduciary duty are: the 
existence of a fiduciary duty, and the breach of that duty such that it is the 
proximate cause of the plaintiff's damages.”). This proposed instruction informs 
the jury that the claimant must prove the following to establish the existence of 
such a duty: A relationship existed between (claimant) and (defendant) in which 
(claimant) put [his] [her] [its] trust in (defendant) to protect (claimant’s) [financial 
or property interests] [secrets] [confidences] [private information] and (defendant) 
accepted that trust. See Doe v. Evans, 814 So. 2d 370, 374 (Fla. 2002) (defining a 
fiduciary relationship). 

The Committees recommend Note on Use 1 to explain that this instruction is 
not needed if the defendant admits the existence of a common law or statutory 
fiduciary duty. In that case, the preemptive charge at instruction 451.7, part a. 
should be given instead.  

The Committees recommend Note on Use 2 to explain that these instructions 
address cases in which there is a jury issue as to the breach of fiduciary duty. The 
Committees included a citation to King Mountain Condominium Ass’n v. 
Gundlach, 425 So. 2d 569 (Fla. 4th DCA 1982), to explain that a plaintiff seeking 
purely equitable relief for breach of fiduciary duty is not entitled to a jury trial.  

The Committees recommend Note on Use 3 to recognize that claims for 
breach of fiduciary duty may arise in different circumstances in addition to those 
listed in the instruction. See Doe v. Evans, 814 So. 2d 370 (Fla. 2002). 

And finally, the Committees recommend including as “Sources and 
Authorities,” excerpts from Doe v. Evans, which characterize a fiduciary 
relationship (Source and Authority 1) and explain that a fiduciary relationship may 
be implied by law, and that such relationships are premised upon the specific 
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factual situation surrounding the transaction and the relationship of the parties 
(Source and Authority 2).  

451.5  BREACH OF FIDUCIARY DUTY 

This proposed instruction informs the jury that it must decide whether the 
defendant breached a fiduciary duty to the claimant and whether the breach was the 
legal cause of the damages. It also provides guidance to the jury on when a breach 
of fiduciary duty occurs. See Doe v. Evans, 814 So. 2d 370, 374 (Fla. 2002) (“A 
fiduciary relationship may be implied by law, and such relationships are ‘premised 
upon the specific factual situation surrounding the transaction and the relationship 
of the parties.’”) (quoting Capital Bank v. MVB, Inc., 644 So. 2d 515, 518 (Fla. 3d 
DCA 1994)). 

The Committees recommend Note on Use 1 to explain that these instructions 
have been prepared to cover many of the circumstances under which fiduciary 
duties have been held to arise. Courts have described the standard for a fiduciary’s 
duty as being “the finest and highest loyalty,” Donahue v. Davis, 68 So. 2d 163, 
171 (Fla. 1953), and “utmost good faith, fairness, and honesty,” Gossett v. St. Paul 
Fire and Marine Insurance Co., 427 So. 2d 386, 387 (Fla. 4th DCA 1983). The 
choice of the particular standard or standards will depend on the circumstances that 
give rise to the fiduciary duty. Other standards not listed in this instruction may 
apply. 

The Committees recommend Note on Use 2 to recognize that a claim for 
breach of fiduciary duty may arise out of either negligent or intentional conduct. 
Palafrugell Holdings, Inc. v. Cassel, 825 So. 2d 937, 939 n.1 (Fla. 3d DCA 2001). 

The Committees recommend Note on Use 3 to explain that appropriate 
defense instructions may be necessary based on the facts presented. 

The Committees recommend Note on Use 4 to state that in the appropriate 
case, the court should consider whether to give instructions on concurring or 
intervening cause.   

451.6  LEGAL CAUSE 

This proposed instruction is modeled after its counterparts in other 
substantive areas (e.g., General Negligence Instruction 401.12—Legal Cause). 
It sets forth the causation standard for a breach of fiduciary claim. See Gracey v. 
Eaker, 837 So. 2d 348, 353 (Fla. 2002) (“The elements of a claim for breach of 
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fiduciary duty are: the existence of a fiduciary duty, and the breach of that duty 
such that it is the proximate cause of the plaintiff's damages.”). 

Instruction 451.6, part b. (concurring cause) applies where there is a 
contention that some other cause may have contributed to the loss or resulting 
injury. Instruction 451.6, part c. (intervening cause) addresses the situation in 
which a breach of fiduciary duty may be a legal cause of loss, injury, or damage 
notwithstanding the influence of an intervening cause.  

451.7  PREEMPTIVE CHARGES 

This proposed instruction is modeled after its counterparts in other 
substantive areas (e.g., General Negligence Instruction 401.13—Preemptive 
Charges). It addresses the situation where an element of the claim is proven as a 
matter of law or stipulated.  

The preemptive charge in Instruction 451.7, part a. informs the jury that the 
existence of a fiduciary duty between the claimant and the defendant has already 
been established. Accordingly, proposed Note on Use 1 explains that this 
preemptive charge should be given only where the defendant admits or stipulates, 
or the court has ruled as matter of law, that a common law or statutory fiduciary 
duty exists between the claimant and the defendant. The Committees also 
recommend Note on Use 2, which states that they take no position on whether all 
the types of damages specified in section 500 are awardable in a breach of 
fiduciary duty claim.  

The preemptive charge in Instruction 451.7, part b. applies where there is a 
directed verdict on liability and the question for the jury is the determination of 
damages. The proposed Note on Use explains that this charge should be given only 
when the defendant admits or stipulates, or the court has ruled a matter of law, that 
the defendant has breached a fiduciary duty and that breach is a legal cause of 
damages to the claimant. 

451.8  PRELIMINARY ISSUE — VICARIOUS LIABILITY 

At this time, the Committees do not propose a standard instruction on the 
preliminary issue of vicarious liability in a breach of fiduciary duty case. The joint 
subcommittee’s research revealed that case law is inconsistent on whether breach 
of fiduciary duty is an intentional tort or negligence, which impacts the analysis for 
vicarious liability. Because it is unclear whether principles of vicarious liability 
necessarily apply in the fiduciary duty context, the Committees recommend a Note 
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on Use explaining that a special instruction on vicarious liability may be 
considered. See Testa v. S. Escrow & Title, LLC, 36 So. 3d 713, 715 (Fla. 1st DCA 
2010) (noting the possibility of pleading a claim for vicarious liability for breach of 
fiduciary duty). 

451.9  BURDEN OF PROOF ON PRELIMINARY ISSUES 

This proposed instruction and corresponding Notes on Use are modeled after 
their counterparts in other substantive areas (e.g., General Negligence Instruction 
401.17—Burden of Proof on Preliminary Issues). The instruction is only necessary 
if the court is instructing the jury on any preliminary issues. 

451.10  ISSUES ON MAIN CLAIM 

This proposed instruction is modeled after its counterparts in other 
substantive areas (e.g., General Negligence Instruction 401.18—Issues on 
Plaintiff’s Claim—General Negligence). The instruction sets forth the issues the 
jury must decide relating to the breach of fiduciary duty claim. The proposed Note 
on Use specifies the elements of the claim: the existence of a fiduciary duty, and 
the breach of the duty such that it is the proximate cause of the plaintiff’s damages. 
See Gracey v. Eaker, 837 So. 2d 348, 353 (Fla. 2002). 

451.11  BURDEN OF PROOF ON MAIN CLAIM 

This proposed instruction and corresponding Notes on Use are modeled after 
their counterparts in other substantive areas (e.g., General Negligence Instruction 
401.21—Burden of Proof on Main Claim). The instruction reiterates the “greater 
weight of the evidence” standard of proof and directs the jury to find in favor of 
the defendant if the claimant does not meet his or her burden. Proposed Note on 
Use 1 explains how the court should instruct the jury if there is an affirmative 
defense to the claim. Similar to the issue in Instruction 451.8, namely, the 
inconsistency in the law with respect to whether breach of fiduciary duty is an 
intentional or negligent tort, it is not clear whether comparative negligence applies 
to claims for breach of fiduciary duty. As a result, the Committees propose Note on 
Use 2 to explain that they take no position on whether a comparative negligence 
instruction is appropriate. 

451.12  DEFENSE ISSUES 

This proposed instruction is modeled after its counterparts in other 
substantive areas (e.g., General Negligence Instruction 401.22—Defense Issues). 
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It instructs the jury to consider any defenses raised by the defendant if it 
determines that the greater weight of the evidence supports the claimant’s claim(s). 
The Committees recommend a Note on Use to explain that they do not propose 
standard instructions on any particular defenses at this time. The proposed 
instruction suggests that special instructions may be appropriate.  

451.13  BURDEN OF PROOF ON DEFENSE ISSUES 

This proposed instruction and corresponding Notes on Use are modeled after 
their counterparts in other substantive areas (e.g., General Negligence Instruction 
401.23—Burden of Proof on Defense Issues). It instructs that if the greater weight 
of the evidence does not support the defendant’s defense(s) and the greater weight 
of the evidence supports the claimant’s claim, then the verdict should be for 
claimant in the total amount of his or her damages. 

DISSENTING VIEWS FROM THE COMMITTEE 

There are no dissenting views from the Committees on the new fiduciary 
duty instructions.  

COMMENTS 

No comments were received from either publication notice. Prior to 
publication, the Honorable Paul Huey, Chair of the C&B Committee, and Lee 
Haas, C&B Committee Member, raised a concern with the causation language in 
the proposed instructions and suggested that the word “its” be replaced with “the” 
in the following sentence of Instruction 451.6, part c: “In order to be regarded as a 
legal cause of [loss] [injury] [or] [damage], breach of fiduciary duty need not be its 
only cause.” (Emphasis added). To avoid holding up the entire set of instructions, 
the Committees decided to move forward and file this report with the Court. In the 
interim, the Civil Committee will research the origins of this causation language, 
which is used throughout the substantive civil instructions, and apply any 
necessary change across the instruction sets. 

CONCLUSION 

WHEREFORE, for the above reasons, the Civil Committee and the C&B 
Committee respectfully request that the Court approve new instructions 451.1–
451.13 as detailed in this report. 

Respectfully submitted on October 8, 2018, 



9 

/s/ Laura K. Whitmore 
Laura K. Whitmore 
Florida Bar Number 0818011 
Chair of the Supreme Court Committee on Standard Jury Instructions (Civil) 
Shook, Hardy & Bacon 
100 N. Tampa Street, Suite 2900 
Tampa, FL 33602 
(813) 202-7100 
lwhitmore@shb.com 
 
/s/ Hon. Paul Lee Huey 
Hon. Paul Lee Huey 
Florida Bar Number 507652 
Chair of the Supreme Court Committee on Standard Jury Instructions (Contract) 
800 E. Twiggs Street, Suite 527 
Tampa, FL 33602-3556 
(813) 272-3788 
hueypl@fljud13.org 
 
/s/ Jeffrey Alan Cohen 
Jeffrey Alan Cohen 
Florida Bar Number 57355 
Vice Chair and Subcommittee Chair,  
Filing Subcommittee of Supreme Court Committee on Standard Jury Instructions 
(Civil) 
Carlton Fields Jorden Burt, P.A. 
100 SE 2nd Street, Suite 4200 
Miami, FL 33131-2113 
(305) 539-7289 
jacohen@carltonfields.com 
 
/s/ Hon. Stephanie W. Ray 
Hon. Stephanie W. Ray 
Florida Bar Number 0056022 
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Member of the Filing Subcommittee of Supreme Court Committee on Standard 
Jury Instructions (Civil) 
2000 Drayton Drive 
Tallahassee, FL 32399 
(850) 487-1000 
rays@1dca.org 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been furnished by 
e-mail on October 8, 2018, to: 

Heather Savage Telfer 
Attorney Liaison—Rules 
The Florida Bar 
651 E. Jefferson Street 
Tallahassee, FL 32399 
(850) 561-5702 
htelfer@floridabar.org 
 
Mikalla Andies Davis 
Attorney Liaison–Rules 
The Florida Bar 
651 E. Jefferson Street 
Tallahassee, FL 32399 
(850) 561-5663 
mdavis@floridabar.org 

CERTIFICATE OF COMPLIANCE 

The undersigned hereby certifies that this report complies with the font 
requirements set forth in Florida Rule of Appellate Procedure 9.210 by using 
Times New Roman 14-point font. 

/s/ Jeffrey Alan Cohen   
JEFFREY ALAN COHEN 
Florida Bar Number 57355999 
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