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 IN THE SUPREME COURT OF FLORIDA 

IN RE:  STANDARD JURY 
INSTRUCTIONS IN CRIMINAL CASES —           CASE NO.:  SC18–
REPORT 2018–08                     _____________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing amended instructions to the Florida Standard Jury 
Instructions in Criminal Cases, is filed pursuant to Article V, section 2(a), Florida 
Constitution.
 
                           Instruction #          Title  
Proposal 1         7.3                           First Degree Felony Murder
Proposal 2         7.4                           Second Degree Murder
Proposal 3         10.7(d)                    Possessing, Throwing, Making, Placing, 
                                                           Projecting, or Discharging a Destructive
                                                           Device Resulting in Death 

        The proposals are in Appendix A. Words and punctuation to be deleted are 
shown with strike-through marks; words and punctuation to be added are 
underlined. The first and third proposals (7.3 and 10.7(d)) were published in the 
Bar News on July 15, 2018. The second proposal (7.4) was published in the Bar 
News on August 15, 2018. No comments were received from publication. 

INITIAL NOTE 
The Committee received a referral (see Appendix B) wherein the Court 

requested the Committee to propose amendments to the applicable homicide jury 
instructions in accordance with Williams v. State, 242 So. 3d 280 (Fla. 2018). 
According to Williams, the United States Supreme Court's opinion in Alleyne v. 
United States, 570 U.S. 99 (2013), requires a jury finding as to whether a juvenile 
offender actually killed, intended to kill, or attempted to kill the victim, pursuant to 
§ 775.082, Fla. Stat. 

Williams also stated that if a juvenile defendant is found guilty of First 
Degree Premeditated Murder, it is inherent in the verdict that the juvenile intended 
to kill, regardless of whether he or she actually killed or aided or abetted the actual 
killer. Thus, it is not necessary for the First Degree Premeditated Murder jury 
instruction (or the Attempted First Degree Murder jury instruction) to contain a 
section that would instruct the jury about an intent to kill.
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FIRST DEGREE FELONY MURDER
If a juvenile is found guilty of First Degree Felony Murder, it would not 

necessarily be evident from the verdict whether the defendant actually killed, 
intended to kill, or attempted to kill. The Committee proposes to add the following 
to the standard instruction for First Degree Felony Murder (7.3):

Give if the defendant was a juvenile at the time of the crime alleged.             
§ 775.082(1)(b), Fla. Stat. Williams v. State, 242 So. 3d 280 (Fla. 2018). If the jury 
were to find the defendant guilty of First Degree Premeditated Murder, the 
question of whether the defendant intended to kill or attempted to kill would inhere 
in that verdict. Therefore, the finding below should be made only for cases 
involving First Degree Felony Murder where it is alleged in the charging 
document that the defendant actually killed, intended to kill, or attempted to kill the 
victim. A general verdict for First Degree Murder, without a specific finding of 
premeditation, would require the paragraph below to be given.  

If you find (defendant) guilty of First Degree Felony Murder, you must 
also determine whether the State proved beyond a reasonable doubt, that [he] 
[she] [actually killed] [intended to kill] [or] [attempted to kill] (victim).

SECOND DEGREE MURDER
In §§ 775.082(3)(a)5., and  775.082(3)(b)2., Fla. Stat., the Legislature 

created different sentence review dates for juveniles who were convicted under        
§ 782.04, Fla. Stat., for either a first-degree felony punishable by life or for an 
offense that was reclassified to a life felony, depending on whether the juvenile 
actually killed, intended to kill, or attempted to kill the victim. The only crime that 
fits those parameters is Second Degree Murder because: 1) Second Degree Murder 
is listed in § 782.04, Fla. Stat.; 2) Second Degree Murder is classified as a first-
degree felony punishable by life; and 3) Second Degree Murder may be 
reclassified to a life felony (e.g., if the defendant used a weapon or firearm).1 

The Committee discussed whether Alleyne requires that there be a jury 
finding on the issue of whether the defendant actually killed, intended to kill, or 
attempted to kill for a charge of Second Degree Murder. Everyone agreed that 
Alleyne applies to a First Degree Murder charge because the holding of Alleyne is 
that any fact that increases a mandatory minimum sentence must be submitted to 
the jury and Florida law requires a forty-year mandatory minimum sentence for a 

1 Attempted Second Degree Murder is a second-degree felony and 
Attempted Second Degree Murder – Reclassified is only a first-degree felony and 
thus not covered by § 775.082, Fla. Stat.
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capital felony if the juvenile defendant actually killed, intended to kill, or 
attempted to kill the victim. § 775.082(1)(b)1., Fla. Stat. However, a juvenile 
defendant charged with Second Degree Murder is not subject to a mandatory 
minimum sentence. For this reason, one might conclude that Alleyne requires no 
special jury finding for Second Degree Murder. 

On the other hand, as mentioned above, the Legislature created different 
sentence review dates depending on whether the juvenile defendant actually killed, 
intended to kill, or attempted to kill the victim. Four members of the Committee 
did not believe that a later sentence review alone implicates Alleyne. These 
members argued not only is there no minimum mandatory sentence for Second 
Degree Murder, but also, as Williams noted, Alleyne requires a jury finding of any 
fact that “aggravates the legally prescribed range of allowable sentences.” 
Williams, 242 So. 3d at 288. A fact that results in a longer wait for a sentence 
review does not limit the legally prescribed range of allowable sentences. In other 
words, the determination of whether the juvenile defendant actually killed, 
intended to kill, or attempted to kill the victim does not circumscribe the judge’s 
discretion in deciding sentence. That determination only affects when the 
defendant receives a sentence review, which does not establish a particular 
incarceration length because it does not guarantee release. As Alleyne was not 
meant to require a jury finding of fact unless the fact “aggravates the legally 
prescribed range of allowable sentences,” the minority of members concluded that 
the Williams finding should not apply to Second Degree Murder. 

 
Despite the logic of this argument, the Williams opinion states that a juvenile 

defendant is entitled to a jury finding that he or she actually killed, intended to kill, 
or attempted to kill the victim, not only because that determination implicates 
mandatory minimum sentences, but also because that determination implicates a 
later sentence review. Furthermore, regardless of whether that Williams dicta is 
correct or incorrect, it was followed in Wall v. State, 43 Fla. L. Weekly D1629 
(Fla. 5th DCA July 20, 2018). 

The four members in the minority pointed out that there was no in-depth 
discussion of the effect of Alleyne on differing sentence reviews in either the 
Williams or the Wall opinions. Nevertheless, everyone agreed that the Fifth 
District’s Wall opinion on this issue is not dicta and is binding on all trial courts. 
Accordingly, the Committee voted to insert the Williams finding into the standard 
jury instruction for Second Degree Murder (7.4). The proposal is:
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Give if the defendant was a juvenile at the time of the crime alleged.             
§ 775.082(3), Fla. Stat. Williams v. State, 242 So. 3d 280 (Fla. 2018). The finding 
below should be made only for cases involving Second Degree Murder where it is 
alleged in the charging document that the defendant actually killed, intended to 
kill, or attempted to kill the victim.  

If you find (defendant) guilty of Second Degree Murder, you must also 
determine whether the State proved beyond a reasonable doubt, that [he] 
[she] [actually killed] [intended to kill] [or] [attempted to kill] (victim).

DISTRIBUTION OF CERTAIN DRUGS CAUSING DEATH; SECOND 
DEGREE AND THIRD DEGREE FELONY MURDER

There are three other homicide crimes in § 782.04, Fla. Stat., but the 
Committee concluded none of them required a Williams jury finding. 

1) § 782.04(1)(a)3., Fla. Stat., (distribution of certain drugs causing death) 
applies only to someone over the age of 18. Additionally, there is no standard jury 
instruction for this crime because the Committee is uncertain whether the State 
must prove that the distribution of the drug was unlawful or whether the lawfulness 
of the distribution of the drug is an affirmative defense.

2) § 775.082, Fla. Stat., refers to the actual killing or the intent/attempt to 
kill “the victim.” However, Second Degree Felony Murder (§ 782.04(3), Fla. 
Stat.), covers the circumstance when someone other than a person engaged in the 
underlying felony kills another. Because it is almost always the case that a person 
who is guilty of Second Degree Felony Murder did not attempt, or intend, or 
actually kill “the victim” is contemplated in § 775.082, Fla. Stat., the Williams jury 
finding would not apply to the crime of Second Degree Felony Murder.2 

3) § 782.04(4), Fla. Stat., (Third Degree Felony Murder) is listed as a 
second-degree felony and § 775.082, Fla. Stat., does not address second-degree 
felonies. Thus, the Williams jury finding does not apply to the crime of Third 
Degree Felony murder.

In sum, the majority of the Committee concluded that there are only two 
homicide crimes in Chapter 7 of the Standard Jury Instructions that require a 
Williams jury finding: First Degree Felony Murder (7.3) and Second Degree 
Murder (7.4). 

2 It is theoretically possible that one juvenile defendant intended that his co-
defendant would be killed by another person during the course of committing their 
underlying felony, but that fact pattern seemed so remote that the Committee 
thought the cost of possible confusion by adding a Williams section to the Second 
Degree Felony Murder instruction would outweigh any benefits.
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OTHER HOMICIDE CRIMES
There are homicide crimes that are not contained in § 782.04, Fla. Stat., 

which raise the question of whether the jury instructions for those homicide crimes 
need a Williams jury finding because of § 775.082, Fla. Stat. 

§ 775.082(1)(b)1., Fla. Stat., refers to an offense that was reclassified as a 
capital felony. The Committee discussed whether a statute, such as § 790.161, Fla. 
Stat., was a reclassification statute. § 790.161(1), Fla. Stat., creates a third-degree 
felony for a person who makes, possesses, throws, ….discharges…a destructive 
device. The crime becomes a second-degree felony if the defendant intended to do 
bodily harm to any person. The crime becomes a first-degree felony if the 
defendant’s act resulted in bodily harm to another person.  According to 
§ 790.161(4), Fla. Stat., if the defendant’s act results in the death of another 
person, the crime is a capital felony. 

If § 790.161, Fla. Stat., is a reclassification statute, then it qualifies under      
§ 775.082(1)(b)1., Fla. Stat., as an offense that was reclassified as a capital felony, 
and thus, requires a Williams jury finding. However, if § 790.161, Fla. Stat., is not 
a reclassification statute, then the Legislature left a gap in the law because there is 
nothing in § 775.082, Fla. Stat., that covers a statute such as § 790.161(4), Fla. 
Stat. The closest the Legislature came was in § 775.082(3)(c), Fla. Stat., where life 
felonies and first-degree felonies punishable by life not listed in § 782.04, Fla. 
Stat., are covered. (As mentioned above, § 790.161(4), Fla. Stat., is a capital 
felony.)

Everyone on the Committee thought the Legislature intended to cover a 
crime such as § 790.161(4), Fla. Stat., when the Legislature attempted to solve the 
issues created by U.S. Supreme Court case law related to juvenile sentencing. But 
no one on the Committee was willing to conclude that § 790.161, Fla. Stat., was a 
reclassification statute because to do so would mean that every crime with a 
penalty enhancement would have to be viewed as a reclassification statute.

The Committee’s published proposal for instruction 10.7(d) included a 
Williams section as the Committee hoped to generate comments on this issue. 
However, no comments were filed. Upon final review, the Committee voted 
unanimously to propose that instruction 10.7(d) not include a Williams section – 
because of the gap in § 775.082, Fla. Stat.  

The Committee also took the opportunity to make other changes to the three 
instructions in this report. These changes, which are not related to Williams, are 
discussed below.
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PROPOSAL #1: INSTRUCTION 7.3
The Committee is proposing changes to the italicized notes that are located 

immediately before the new Williams section. 

For note #1, the Committee proposes to change the word “crime” to the 
word “felony” to make it clearer that the judge must define the felony that supports 
the felony murder. The Committee also proposes to delete the sentence about 
defining the crime that was the object of the burglary because that topic is already 
covered in the standard burglary instruction. The proposal is as follows:

1. Define the crimefelony alleged. If Burglary, also define crime 
that was the object of burglary.

For note #2, the Committee thought it would be better to give more direction 
to the trial judge about when to read the attempt instruction as is done in existing 
note #3. The proposal is as follows:

2. If 2b above is given, alsoimmediately definegive the “attempt” 
instruction (see 5.1).

For note #3, the Committee added the words “above” and “the” so that note 
#3 would follow the format of note #2. The proposal is as follows:

3. If 3b above is given, immediately give the principal instruction 
(3.5(a)).

The Committee did not think existing note #4 was necessary because 
attorneys who are experienced enough to try a first-degree murder case know that 
premeditation is not a part of First Degree Felony Murder. Thus, the Committee 
proposes to delete existing note #4.

The Committee proposes to renumber existing note #5 as note #4. Because 
earlier notes tell the judge when to read the attempt and principal instructions, the 
Committee thought it appropriate to let the judge know that he or she has 
discretion about when to give the legally interlocking instruction. The proposal is 
as follows:

54. If the underlying felony is charged as a separate count, read, at 
an appropriate time, instruction 3.12(d)(Legally Interlocking 
Counts). Failure to do so may result in an impermissible 
inconsistent verdict. See, e.g., Brown v. State, 959 So. 2d 218 
(Fla. 2007).
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Finally, the table of lesser-included offense for First Degree Felony Murder 
has Third Degree Felony Murder as a Category 2 offense. But, if Aggravated Child 
Abuse is the underlying felony, then Child Abuse will likely be a necessary lesser-
included offense. Thus, the Committee added an asterisk in the lesser-included box 
and explained the reason for the asterisk in the Comment section.

All votes to amend the instruction were unanimous. As mentioned above, no 
comments were received from publication. Upon final review, the Committee 
voted unanimously to file the proposal in Appendix A with the Court.  

PROPOSAL #2: INSTRUCTION 7.4
The only change to the Second Degree Murder instruction unrelated to 

Williams was to update the Comment section for when the Court issued the 
instruction. No comments were received from publication. Upon final review, the 
Committee voted unanimously to file the proposal in Appendix A with the Court.  

PROPOSAL #3: INSTRUCTION 10.7(d)
The Committee’s proposed changes for instruction 10.7(d) are designed to 

update the instruction so that it will be consistent with other standard instructions 
and the statute. 

In the title, the Committee added the option of “possessing” and “resulting in 
death” because: 1) § 790.161(4), Fla. Stat., may be committed by mere possession 
of a destructive device; and 2) this instruction is designed solely for capital felony, 
which means that someone died as a result of the defendant’s act. 

In element #2, the Committee added the word “person” in order to track the 
statute.

The Committee defined “willfully” as “intentionally, knowingly, and 
purposefully,” which is the definition used in many other standard instructions. 

The Committee then explained the concept of “possession” by using the 
format that had been promulgated in In Re: Standard Jury Instructions in Criminal 
Cases - Report 2017-03, 238 So. 3d 182 (Fla. 2018).

The Committee updated the box of lesser-included offenses by listing the 
crimes in decreasing order of severity.

All votes to amend the instruction were unanimous. No comments were 
received from publication. Upon final review, the Committee added an italicized 
note near the top of the instruction to make the instruction consistent with other 
standard homicide instructions where the defendant was acting “unlawfully” 
(required in element #1). The note states: In the absence of an express concession 
that the homicide was not excusable or justified, the trial judge must also read 
Instruction 7.1, Introduction to Homicide. 
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The Committee voted unanimously to file the proposal in Appendix A with 
the Court.  

CONCLUSION
The Standard Jury Instructions in Criminal Cases Committee respectfully 

requests the Court authorize for use the three proposals in Appendix A.  

Respectfully submitted this 7th day of 
October, 2018. 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org

CERTIFICATE OF FONT COMPLIANCE
I hereby certify that this report has been prepared using Times New Roman 

14 point in compliance with the font requirements in Florida Rule of Appellate 
Procedure 9.210(a)(2). 

s/ Judge F. Rand Wallis 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org


