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PRELIMINARYSTATEMENT

Petitioner, The Florida Bar, is seeking review of a Report of Referee

recommending the Respondent, Elizabeth Jayne Anderson, be suspended from the

practice of law for three years and, upon reinstatement, be placed on a five-year

period ofprobation conditionedupon completion ofTrust Accounting Workshop and

the filing of quarterly trust accounting reports with the bar. Respondent had argued

before the Referee that the case law and. Florida Standard for Imposing Lawyer

Sanctions supported a 2-year suspension followed by probation.

Petitionerwill be referred to as The Florida Bar, or as the Bar. Elizabeth Jayne

Anderson, Respondent, will be referred to as Respondent or Ms. Anderson

throughout the brief.

References to the Report of Referee shall be by the symbol "RR" followed by

the appropriate page number(s).

References to specific pleadings will be made by title. Reference to the

transcript ofthe final hearing held on January 10, 2019, will be by the symbol "T Vol.

I" followed by the appropriate page number(s); reference to the transcript of the final

hearing held on January 11, 2019, will be by the symbol "T Vol. II" followed by the

appropriate page number(s); and reference to the Transcript of the Referee's

Pronouncement of the Court held on January 14, 2019, will be by the symbol "RPC"
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followed by the appropriate page number(s). References to Respondent's sworn

statement taken by the Bar on August 1, 2018, shall be by "RSS" followed by the

appropriate Bates stamp number(s).

References to The Florida Bar Exhibits shall be by "TFB Exh." followed by the

appropriate exhibit number (n, TFB Ex. 10). References to Exhibits of

Respondent, ELIZABETH JAYNE ANDERSON, shall be by "RES. Exh." followed

by the appropriate exhibit number (g, RES Exh. 10). Unpublished discipline cases

shall be included in the Appendix to the Answer Brief and cited thereto.

STATEMENT OF THE CASE

Respondent agrees with the Stafement of the Case as set forth by the Bar in its

Initial Brief with the following additional statement. Respondent adds that the

Referee found her guilty of violating Rule 5-1.2(b)(1), which requires the words

"trust account" to be on. attorney IOTA account checks rather than only the term

"IOTA," as was present on her Seaside Bank trust account checks (T Völ. II, pp. 183-

184; RR, pg. 40). Respondent's Seaside trust account was labeled "Anderson Legal

Group, LLC, IOTA," and did not include the actual words "trust account," even

though it is commonly known that the abbreviation "IOTA" stands for "Interest on

Trust Accounts" (T Vol. I, pp. 193-196). Respondent argued that she had

substantially complied with that rule because the term "IOTA'' is the abbreviation for

"trust account" (T Vol. II, pp. 183-186).
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STATEMENT OF THE FACTS

Respondent clarifies and supplements some ofthe portions ofthe Statement of

Facts submitted by the Petitioner in its Initial Brief. Sixteen witnesses, which

included Ms. Anderson, testified over the two-day trial (RR, pg. 2). Contrary to

Petitioner's Statement ofFacts, Respondentprovided substantial funds held on behalf

ofthe Stoneybrook West Master Association (hereinafter referred to as "Stoneybrook

West" or "Association''), a homeowners association, within a month of the

replacement of her by new counsel, attorney Neal Saydah (T Vol. I, pg. 82), in

addition to funds also provided approximately six months later. Ms. Anderson

represented Stoneybrook West homeowners association for almost three years,

assisting the association in collection matters, attending meetings of the Board of

Directors, assisting with compliance with violations ofthe bylaws of the community

association, sending demand letters, issuing estoppel letters, and assisting in

foreclosure and other litigation matters (RSS pp. 0122-0123; 0205-0209). Payment

of attorney fees and costs to Ms..Anderson and other disbursements generally were

made in accordance with estoppel agreements, statements to the client in the case of

foreclosure matters, or invoices to the association (RSS, pp. 0123-0126).

Mr. Saydah was hired as replacement counsel for Respondent for Stoneybrook

West in July 2017 (T Vol. I, pg. 74). Mr. Saydah testified that he received
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$46,128.70 and an additional $2,960.40 on behalf of Stoneybrook West from Ms.

Anderson on August 28, 2017 (T Vol. I, pg; 82), the month after he assumed his

position as new counsel. He testified that thereafter, on February 28, 2018, he

received an additional $41,732.10 from Ms. Anderson (T Vol. I, pg. 82).

The Bar Auditor, Matthew Hedeker, testified that there were instances where

Respondent initiallyoverpaid Stoneybrook West and that the overpayment amounted

to $12,439.01 (T Vol. I, pg 129). Respondent's new CPA, Clifford Lipford, who had

a specialty in assisting lawyers to be compliant with Chapter 5 of the Rules

Regulating The Florida Bar regarding trust accounts (T Vol. I, pg. 219), agreed with

the Bar Auditor that Ms. Anderson actually initially overpaid Stoneybrook West (T

Vol. I, pp. 230-233). The Bar agreed that it is likely there were attorneys fees owed

to Ms. Anderson for which she had not billed (T. Vol. 1, pg. 13). CPA Lipford

further testified that Stoneybrook West had been made whole in the matter and the

funds it had actually ínitially received had been more funds than it was entitled to

receive (T Vol. II, pg. 240).

CPA Lipford also testified that Respondent, during the time period at issue, had

CPAs and other professionals assisting herin her bookkeeping, including assistance

with some monthly reconciliations (T Vol. I, pp. 221-222, 229). CPA Lipford

testified:
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I think any other CPA worth their salt, especially
with the fact that they have an operating and a trust
account, if they see money going into the operating yet
coming out oftrust for a particularmatter, then that should
raise their hand and alert that person.

(T Vol. L Pg. 229). As the Referee found in his.report, "The Respondent accepted

responsibility for the results caused. by her own lapse, even after taking what an

ordinary layman might perceive as reasonable steps by hiring CPA's to review her

bank records." (RR, pg. 17).

When Respondent with her new CPA discovered the shortage in the Andrea

Vogels matter caused by the mistaken deposit into the wrong account, she notified the

Bar through counsel (RSS, pg. 0159, T Vol. I, pp. 197-198). Ms. Ánderson received

the deposit receipt from the bank indicating the deposit of funds into the IOTA

account, which would lead to the belief that the funds were in the IOTA account

when Ms. Anderson remiüed funds to Ms. Vogels out of this account (T Vol. 1, pp.

201-203). Although Respondent in the past voluntarily attended the Trust Account

Workshop, a two to three hour program that did not involve providing any

instructions based on examples or scenarios or anything similar with audience

participation (T Vol. 1, pg. 189).

CPA Lipford, who was hired by Respondent after the Stoneybrook West

appeal was filed, testified that he spent 215 hours assisting Respondent in correcting
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her record keeping (T Vol. I, pg. 223). He testified that her Quickbooks program was

set up as though she was basically selling a commoditywith entries showing as a sale

or cost of a sale (T Vol. I, pg. 225). The problems with Respondent's trust account

records arose, according to CPA Lipford, in large part because deposits were

inadvertently made into incorrect accounts or, as he stated, placed in the wrong

"bucket" and those errors not being detected (T Vol. I, pp. 228-230). For example,

the Seaside Trust Account was short because deposits that should have gone into that

trust account were placed by mistake into the operating account and on several

occasions, checks mistakenly were not deposited or venders were doublepaid (T Vol.

I, pp. 134, 231-232). Those mistakes contributed to the reason Respondent had to

borrow the money from her parents to replenish the $37,000.00 shortage in that

Seaside Bank Trust Account (T Vol. I, pg. 135; RSS pp. 0132-0133). Respondent

had CPAs assisting with the bookkeeping at the times at issue and, based on that

advice, mistakenly believed she was in compliance (RSS pp. 0117-0120, 0154-0155,

0187-0188). Respondent believed incorrectly at the time that the manual system she

had set up with paper ledger cards, spread sheets, Excel lists, and case lists as guides

was working properly (RSS pp. 0151-0153). As testified to at length by CPA

Lipford, Ms. Anderson had used a manual system that had the requisite information,

the comings and goings of money, in addition to an electronic repository (T Vol. II,

6



pp. 222-224). However, "there was a disconnect between her manual system and

what was actually going on in online Quickbooks " (T Vol. I, pg. 224). She was

unaware of the deficiencies until after retaining CPA Lipford and correcting the

ledger cards after the Bar inquiry (RSS pp. 0151-0154).

Based upon the substantial amount of time CPA Lipford spent with

Respondent, he does not believe that the trust accounting mistakes would everhappen

again in Respondent's law practice (T Vol. I, pg. 229). CPA Lipford testified that

while working with Ms. Anderson, it was evident she did not know she was not doing

trust accounting right and that åt some point, it was clear a light bulb went off and

Ms. Anderson had gained an understanding of accounting (T Vol. I, pp. 226-227).

The Bar auditor recognized Respondent's CPA, Clifford Lipford, to be a qualified

CPA (T Vol. I, pg. 207). As found by the Referee, Respondent fully cooperated with

the Bar, was straightforward in acknowledging her mistakes, and retained qualified

CPAs to assist her in coming into compliance with the rules when she became aware

of the errors (RR 40-42). Counsel for Ms. Anderson argued that she "made all

efforts to ferret out the issues" and. presented the ledger cards that showed the

mistakes to The Bar. (T Vol. II, p. 228). Further, as argued before the Referee, Ms.

Anderson's actions were consistent with someone who made a mistake, that felt

ashamed for.making the mistake, and was trying to rectify it (T Vol. II, p. 228). The
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monies refunded to Stoneybrook West in February 2018 resulted from errors of

which she was unaware until consulting with CPA Lipford after the grievance was

filed (T Vol. I, pg. 339). Those funds were in addition to the $46,128.70 and

$2,960.40 Ms. Anderson remitted to the Association on August 28,2017, weeks after

receiving notice of the Association's retention of Mr. Saydah as its counsel (T Vol.

1, pg. 82).

In another case, Respondent represented an individual named Karamchand

Doobay in a variety of real estate matters and defended him in lawsuits (RSS pg.

0138). In December 2015, he was closing a loan on a property in Jasper County,

Florida, through a brokerage company called Vortex Consulting for $700,000.00 (T

Vol. II, 77). Respondent acted as the closing agent (T Vol. 2, pg. 78). Respondent

received an e-mail confirmation from Fairwinds Credit Union that an incomíng wire

was pending to come in to the Fairwinds CreditUnion trust account on December 18,

2015 (T Vol. II, pg. 81). The lender, Sanyo Investments, provided Ms. Anderson

with a Federal Reference Number for the wire that was purported to have been issued

by Chase Bank (T Vol. II, pp. 81-82). On December 21, 2015, in anticipation of the

wire being received and in reliance on the wire confirmation communications, and

because she was to be out of town that day, Ms. Anderson signed a trust.check post-

dated to December 22, 2015, for $100,000.00, representing the amount of funds Mr.
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Doobay was to receive pursuant to the settlement statement for the (T Vol. II, pg. 82).

When she signed the post-dated check, she intended that it.not be given to Mr.

Doobay prior to firm confirmation that the funds were in the account (T Vol. II, pg.

83).

Mr. Doobay obtained the check from Ms. Anderson's office without her

permission. Upon finding out Mr. Doobay had taken the check, she instructed the

bank on the same day to make a stop payment on the check (RR, pg. 12; T Vol. II, pp.

83-84). However, the bank erroneously negotiated the check the next day, despite the

stop payment order, when Mr. Doobay went into a Fairwinds branch office (RR, pg.

12; T Vol. II, pg. 84). Ms. Anderson immediately contacted Mr. Doobay and

demanded he return the funds, and on December 28, 2015, Mr. Doobay returned the

funds and the $100,000.00 was deposited back into the Fairwinds Credit Union

account to correct the shortage (RR, pp. 12-13; T Vol. II, pp. 84-85; RES Exh. Z).

At the final hearing, both the Bar and Respondent's expert witnesses agreed

that a shortage of $122,30.62 exists in Respondent's Fairwinds Credit Union trust

account (RR, pg. 15; TFB Ex. 21, Bates No. 0933; T Vol. I, pp. 161-164; T Vol. I, pg.

237). Respondent testified that, because she failed to keep the proper trust

accounting records, these shortages occurred (RR, pg. 15; TFB Ex. 9, Bates Nos.

0150-0153, 0187).
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Ms. Anderson had a trust account at Fairwinds Credit Union. She

acknowledged in her sworn statement that Rule 5-1.1(g)(4), at the time, did not

permit credit unions to hold IOTA account funds, although she was unaware of that

rule at the time she set up and maintained the trust account there (RSS pp..0156-

0157). That rule has been amended, effective in 2018, to allow the establishment of

IOTA accounts at credit unions (T Vol. I, pg. 138; RSS pg. 0156). Although she

certified on her annual Bar Dues Statements during the time period at issue that she

was in compliance with the Chapter 5 Florida BarTrust rules and believed at the time

that those certifications were correct, Ms. Anderson acknowledged they were made

in error (RSS pg. 1086). Ms. Anderson readily testified that it was devastating and

humiliating to learn that she was not in compliance, had not done the accounting

right, and místakes had been made due to her lack ofaccounting knowledge. (T Vol.

II, pg. 96-97). Ms. Anderson further testified that the one-on-one training she

received from CPA I ipford in regard to accounting principles was a..learning

experience and she now had the accounting knowledge to never be out ofcompliance

in the future if she were to have an IOTA (T Vol. II, pgs. 97-98). CPA Lipford

concurred and further attested that he had seen Ms. Anderson put the education he

provided into practice and that the likelihood ofher repeating the mistakes ofputting

funds into the "wrong bucket" was "extremely low" (T. Vol. I pgs. 229-230).
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Further, CPA Lipford testified that now, Ms. Anderson "100 percent knows" how to

properly have ledger cards, knows what a reconciliation actually is and how to

perform monthly reconciliations (T Vol. I, pp. 234-235).

The Court found Respondent "not guilty" of lack of competence and lack of

diligence charges. The Bar does not contest the Referee's findings in that regard.

Victor Treutel, who served on the Stoneybrook West Board from 2013 to 2015 and

was President during one of those years, testified that Respondent was always

accessible to the Board, attended the monthly Board meetings, and was able to make

a positive impact and rectify problems the Stoneybrook West Homeowners

Association had as a result ofproblems with.the prior attorney for the Association (T

Vol. II, pp. 121-132). Mr. Treutel testified that he communicated with her on almost

a daily basis during some ofhis tenure, and was very complímentary of her work as

the attorney for the Association (T Vol. II, pp. 121-132). Respondent introduced

numerous exhibits in support of the substantial services she performed on behalfof

Stoneybrook West and to support the propriety and competency of her actions and

representation in other matters (RES Exhs. Q, B, C, D, E, F, G, H, I, J, L, M, N, O,

P).

Todd Gretton, an attorney and a homeowner at Stoneybrook West, was also

complimentary of.Ms. Anderson's performance as attorney for the Association (T
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Vol. II, pp. 15-23). Donald Ross, who served on the Board previously as Vice

President of Stoneybrook West, testified to Respondent's attendance at Board

meetings and the respectful conduct by Ms. Anderson in her interactions with the

Board (T Vol. I, pp. 31-38). Mr. Ross also testified that Ms. Anderson was hired as

the result of significant problems with the prior Board attorney, against whom the

Board also previously filed a Bar grievance complaint (T Vol. I, pp. 36-37). Evidence

was presented that Ms. Anderson performed approximately 300 foreclosure matters,

sent over 300 estoppel letters .for Stoneybrook West, and. as instructed by the

Association's Board, filed seven lien foreclosures (T Vol. II, pp. 51-62).

Several witnesses testified to Ms. Anderson's excellent reputation in the

community for honesty, ethics, and community contributions. Maryann Morgan, a

past member of The Florida Bar Board of Governors, past Orange County Bar

Association President, and past Chair of the Disciplinary Review Committee for the

Bar, testified that she had known the Respondent for ten years and was involved with

Respondent in the Coalition for the Homeless Organization (T Vol. I, pp. 241-246).

Ms. Morgan was familiarwith the allegations against Ms. Anderson and testified that

she was an honest lawyer (T Vol. I, pg. 246).

Kristyne Kennedy, an attorney and also past President of the Orange County

Bar Association, testified that she had worked as co-counsel with Ms. Anderson in
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a Stoneybrook West litigation matter (T Vol. II, pp. 7-9). She testified to the

competence of representation rendered by Respondent and that she considered

Respondent to be an excellent lawyer (T Vol. II, pp. 10-13). Marilee Emerson

testified to her knowledge ofand work with Respondent with the Junior League, and

particularly the Mentoring Adolescent Girls to Inspire Change Program for

counseling girls held at the Orange County Juvenile Justice Center (T Vol. II, pp.

136-138). Shannon Carlyle, a Board Certified appellate attorney who worked with

Ms. Anderson on a Stoneybrook West matter, testified concerning herknowledge of

Ms. Anderson's excellent reputation in the legal community and indicated that she

believed Ms. Anderson had a reputation as an honest and ethical lawyer (T Vol. II,

pp. 145-152). Claramargaret Groover, a Board.Certified construction law attorney,

testified that she. has known Ms. Anderson for thirteen years, assisted her with a

litigation matter with Stoneybrook West in the past, and she believed that Ms.

Anderson had a reputation in the legal community as an ethical, honest, and diligent

lawyer (T Vol. II, pp.. 164-170). The Referee in his Report found: "Substantial

evidence was presented that Ms. Anderson has a reputation in the legal community

as an honest, ethical, professional, and skillful attorney " (RR, pg. 17). The Referee

also commented, "Other than the trust account related violations, there was no

evidence of any other violations or conduct involving dishonesty or lack of

comisliance with Florida Bar Rules." (RR, pp. 17-18).
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Evidence was presented regarding Respondent's community service

contributions throughout the last fifteen years, including participation in the Florida

Attorneys Saving Homes program through The Florida Bar (T Vol. II, pp. 74-75),

Coalition for the Homeless, Mentoring Adolescent Girls to Inspire Change

("MAGIC"), a program started by the Junior League at the Juvenile Justice Center in

Orlando to counsel adolescent girls, and being an active member ofthe Junior League

(T Vol. II, pp. 136-138).

The Referee, after considering the testimony and evidence in the case, in his

findings as to the conduct ofRespondent, stated:

But essentially, the summary that I think is demonstrated
was this, is that it appears to the Court that the respondent
could have functioned as an attorney doing exactly the job
she did for SWMA and anybody else that she worked for
if she had never opened up her own practice but stayed in
a firm and somebody else was in charge of the trust
account, or if she'd been working for a government agency
where she's not in charge of the trust account.

(T Vol. II, pg. 238). The Referee noted that the Board members of Stoneybrook West

seemed to have been generally satisfied with the Respondent's work (T Vol. II, pg.

238).

The Referee found that Respondent was negligent in her trust accounting and

did not have the intent to misuse client funds (RR, pg. 17). The Referee further

stated, after hearing testimony and argument:
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I think, in general summary, they can be summarized
as failure to keep ledger cards, trust funds being put into
the operating account mistakenly and some overdrafts all
because of the failure to properly supervise the trust
accounts themselves by failing to keep records and seeing
where the money goes. And I think that's what the
respondent has candidly admitted.

(T Vol. II, pg. 236).

During argument, the Bar argued for a recommendation of a five-year

disbarment. Respondent argued for a two-year suspension followed by probation (T

Vol. II, pg. 258-264). The Florida Standards for Imposing Lawyer Sanctions were

argued to the Referee for applicability in Respondent's case (T Vol. II, pp. 274-278).

The Bar conceded during argument before the Referee that four mitigating factors

were proven to exist in Respondent's case:

A. Fla. Stds. Imposing Law. Sancs. 9.32(a) - Absence of prior
disciplinary records;

B. Fla. Stds. Imposing Law. Sancs. 9.32(e) - Cooperative attitude
with the Bar disciplinary process;

C. Fla. Stds. Imposing Law. Sancs. 9.32(g) - Good character and
reputation; and

D. Fla. Stds. Imposing Law. Sancs. 9.32(1) - Remorse.

(T Vol. II, pp. 277-279). The Referee, in his Report ofReferee as to Findings ofFact

and Recommended Discipline, found the existence of those four mitigating factors,
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conceded by the Bar, and additionally found the existence of three other applicable

Florida Standards for Imposing Lawyer Sanctions mitigating circumstances:

�042 Fla. Stds. Imposing Law. Sancs. 9.32(b) - Respondent lacked a dishonest
or selfish motive because her misuse of trust funds was the result of
unintentional commingling. Because I recognize the evidence may be
susceptible to a different interpretation, I have not given any significant
weight to this particular mitigating factor in reaching my disciplinary
recommendation.

�042 Fla. Stds. Imposing Law. Sancs. 9.32(d) - Respondent attempted to
remedy her trust accounting errors by .hiring a new CPA to fix the
records and.she made at least partial restitution.

�042 Fla. Stds. Imposing Law. Sancs. 9:32(f)- Respondentwas inexperienced
in keeping trust account records. Her violations were the result of
ignorance of the rule requirements rather than intentional.

(RR, pp. 52-54). The sole aggravating factor to the seven (7) mitigating factors found

proven in Respon'dent's case was, "9.22(d) Respondent engaged in multiple offenses,

Client trust funds were mis-deposited in multiple instances over a period of years "

(RR, pg. 52.) The Bar on appeal does not contest nor challenge the Referee's

findings as to mitigation. Contrary to the Bar's argument, the Referee did not find

that Respondent was deceitful - rather, he found the opposite, that;her conduct was

unintentional, that she cooperated in the investigation and made substantial efforts

to correct.her mistakes (RPC, pp. 6, 8-10).

The Respondent also argued that interim rehabilitation was írrefutably

demonstrated by her as the result of the substantial efforts to correct the trust
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accounting errors and to ensure that no trust account errors would ever occur in the

future (T Vol. II, pp. 278-279, 295-296). The interim rehabilitation efforts were

corroborated by CPA Lipford. and Ms. Morgan (T Vol. I, pp. 226-228, 251-252).

The accountant assisting her since the Bar complaint, CPA Lipford, had a specialty

in assisting lawyers to be compliant with Chapter 5 of the Rules Regulating The

Florida Bar regarding trust accounts (T Vol. I, pp. 219). The Referee commented as

to its finding of remorse, which had been conceded by.Petitioner,

The point I want to make is, I find. that the
respondent has convinced me. The words of
embarrassment, the remorse, I find that to have been
genuine. I think it is a matter of a person finding that they
inadequately did a job and are disappointed in themselves
for having done that.

(T Vol. II, pg. 267).

SUMMARY OF ARGUMENT

The Referee's finding after a two-day trial and the consideration of the testimony of

16 witnesses that Respondent's violations of the trust accounting rules were due to

negligence, ignorance ofthe rules, and inexperience in managing and keeping a trust

account, and were not knowing and intentional as argued by the Bar is supported by

substantial competent evidence (RR, pp. 17-18; RPC, pp 5-6). The Referee in this

matter found that Respondent was negligent in her trust accounting and did not have
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the intent to misuse client funds, but rather that Respondent did not know or

appreciate her accounting mistakes (RPC, pp. 9-10).

This Court has stated that it does not alter or second guess a Referee's

recommended discipline as long as it has a reasonable basis in existing case law and

the Florida Standards for Imposing LawyerDiscipline. The Florida Bar v Bishchoff,

212 Soz3d 312 (Fla. 2017). Respondent, as either a sole practitioner or practicing

with one other lawyer, always had CPAs or other accounting professionals advising

her (T Vol. I, 190-191; 221-222). Her trust accounting errors occurred for the most

part due to deposits being inadvertentlyor mistakenlymade into an incorrect account

and those errors not being detected (T Vol. 1, pp. 228-230). When the errors became

known to her after the Bar.investigation commenced, she retained Clifford Lípford,

a CPA specializing in lawyer compliance with Chapter 5 ofthe Rules Regulating The

Florida Bar regarding trust accounts (T Vol. I, pg. 219), in order to correct the errors

and ensure that no trust accounting errors would occur in the future. Mr. Lipford,

who was recognized by the Bar auditor to be a qualified CPA, testified that he did not

believe there would be a reocurrence of trust violations by Respondent in the future

as a result of the interim rehabilitative efforts undertaken on her behalfafter the trust

issues were.identified.

The Referee carefully considered The Florida Bar v. Alters, 260 So.3d 72 (Fla.

2018), the main case relied upon by the.Bar below and in its Brief to this Court, as
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well as the other cases and Standards cited. The Referee found Alters materially

distinguishable from Ms. Anderson's case in several respects, including that: a) Alters

made no efforts to implement reasonable remedial measures once he was on notice

of the trust accounting shortages, unlike Respondent, who implemented such

measures; b) Respondent, unlike Alters, hired outside consultants to attempt to rectify

the procedures after she became aware of the issues and actively participated in the

process with full transparency; c) even after Alters became aware of the

improprieties, he still deposited more than $1 million into his personal bank account

for his own use, including for the purchase ofMiami Heat basketball tickets - where

Respondent made efforts to correct the issues; and, significantly, d) in addition to the

trust account issues, Alters was engaged in additional deliberate fraudulent conduct,

including lying to another law firm about his tax problems to obtain additional funds.

Respondent was fully cooperative and transparent with the Bar, engaged in

substantial remedial measures, and, unlike Alters, her conduct did not include any

deliberate fraudulent additional activities (RR, pp. 35-36). Unlike Alters, the

Respondent relied on CPA accounting professionals and was n , as the Referee

found, "somebody with their hands caught in a cookie jar . . . I don't think the

respondent ever realized there was ajar there, [and] that her hand was in it" (RPC, pg.

10). The Referee found seven mitigating circumstances and one aggravating

circumstance.
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As this Court stated in The Florida Bar v. Brutus, 216 So.3d 1286, 1290 (Fla.

2017):

However, in. imposing discipline for trust account
violations, this Court's case law suggests a clear distinction
between cases where the lawyer's conduct is deliberate or
intentional and cases where the lawyer acts in a negligent
or grossly negligent manner.

This Court in Brutus, a 2017 case, imposed a one-year suspension followed by

probation on a lawyer who negligently or grossly negligently maintained his trust

account, which supports the Referee's recommended discipline of a three-year

suspension in Ms..Anderson's case.

Respondent has. no prior discipline. The Referee carefully considered in

determining the appropriate sanctions in Respondent's case the applicable Standards

for Imposing Lawyer Sanctions: 1) the duty violated by the lawyer; 2) the lawyer's

mental state; 3) the potential or actual injury caused by the lawyer's misconduct to the

client, the public, the legal system, or the profession; and 4) the existence of

aggravating and mitigating círcumstances. Fla. Stds. Imposing Law. Sancs. 3.0. In

light of the findings of fact and appropriate application ofthe law by the Referee, this

Court should affirm the discipline recommended by the Referee in this matter of a

three year suspension followed by probation.

20



ARGUMENT

THE REFEREE'S RECOMMENDATION OF A THREE-YEAR
SUSPENSION AND FIVE YEARS PROBATION IS SUPPORTED
BY THE CASE LAW AND STANDARDS FOR IMPOSING
LAWYERDISCIPLINE AND SHOIILD BE AFFIRMED BY THIS
COURT.

After a two-day trial in which the Referee heard and viewed the testimony of

sixteen witnesses, including Respondent, the auditor for the Bar, a Certified Public

Accountant (CPA), who testified on behalf of Ms..Anderson, and, after hearing

argument of the relevant case law, mitigating and aggravating circumstances, and

Florida Standards for Imposing LawyerDiscipline, the Referee recommended a three-

year suspension of Ms. Anderson followed by five years of probation, with

conditions. This Court should affirm that recommended discipline.

The Court's scope of review of a Referee's recommendation as to lawyer

discipline is broader than that afforded the factual findings, because the ultimate

responsibility for imposing the appropriate sanction rests with this Court. The Florida

Bar v. Bishchoff, 212 So.3d.312, 318 (Fla. 2017). Generally, however, this Court

does not alter or second guess the Referee's recommended discipline as long as it has

a reasonable basis in existing case law and the Florida Standards for Iinposing

Lawyer Sanctions. Bishchoff, supra, at 319. The recent case law precedent and the

Florida Standards for Imposing Lawyer Sanctions unequivocally support the
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Referee's recommendation of a. three-year suspension followed by five years

probation in Respondent's case.

As required, the Referee's factual findings are supported by substantial and

competent evidence under the applicable rules to support the recommendations

regarding both guilt and sanctions. As stated in The Florida Bar v. Alters, 260 So.3d

72, 79 (Fla. 2018),

The party challenging the referee's findings of fact and
recommendations as to guilt has the burden to demonstrate
that the record is devoid ofevidence supporting, or clearly
contradicts, the recommendations.

Ms. Anderson agrees that she violated the Rules Regulating The Florida Bar found

by the Referee, whiöh all related to her complíance with the trust accounting rules

cited. Respondent took accountability for those mistakes and was forthcoming in

pointing out the mistakes. Importantly, however, unlike the situation in Alters, the

Referee determined:

Other than the trust account related violations, there was no
evidence of any other violations or conduct involving
dishonesty or lack of compliance with Florida Bar Rules.

(RR, pp..17-18). The evidence presented and findings of fact by the Referee, which

are supportedby competent substantial evidence, support the Referee's recommended

discipline.
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Included in the factual findings by the Referee in the Report of Referee as to

Findings of Fact and Recommended Discipline at page 17, the Referee found:

However, this Referees (sic) finding is that Respondent's
failures to maintain Chapter 5 compliant trust accolmt
records was unintentional, The Respondent neither knew
nor appreciated what.she was doing with respect to the
management of her various trust accounts. There is no
evidence of any conscious effort by Respondent to cover
up her trust accounting failures. or to syst
procure funds for her own use. It was her responsibility to
act in compliance with the rules, she simply did not. That
failure to comply led to the misspending the rules are
designed to prevent The Respondent accepted
responsibility for the results caused by her own lapse, even
after taking what an ordinary layman might perceive as
reasonable steps by hiring CPA's to review her bank
records. Unfortunately, those hires proved insufficient to
avoid the calamitous results uncovered by the Bar's, and
her own, new CPA's, subsequent audits of her bank
records. Substantial evidence was presented that Ms.
Anderson has a.reputation in the legal community as an
honest, ethical, professional, and skillful attorney That
testimony came from former clients, co-counsel and other
colleagues. Respondent's reputation for ethics, honesty,
.and practice as an attorney in the legal community is, trust
account handling aside, otherwise, excellent Other than
the trust account related violations, there was no evidence
of any other violations or conduct involving dísh_onesty_o_r
lack ofcompliance with Florida Bar Rules. Stated another
way, the Respondent is found to be an able and ethical
attorney in her practice of law, her deficiency is solely
related to her handling of trust account funds and records.
The latter (i.e. records) likely causing her problems
handling the former (i.e. funds). Were Respondent to have
practiced as a government employee, such as public
defender or, perhaps more analogous, as a municipal or
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county government counsel (i.e. any area not involvîng
trust funds), it is likely that Respondent would continue to
provide able, professional legal counsel without
interruption. (Emphasis added).

RR, pp. 17-18.

Although Ms. Anderson was a member of The Bar since 2003, she had

previously worked as an associate for other firms prior to opening her own practice

as a sole practitioner and did not have any involvement with trust accounts. It was

not until 2010 that she opened her first trust account as a sole practitioner. Evidence

at the hearing was unrebutted that at all times during her practice leading up to the

events in question, she had CPAs and other accounting professionals who were

assisting her (T Vol. II, pp. 221, 226). However, those CPAs and other accounting

professionals were not themselves apparently familiar with the Chapter 5 trust rules

of The Florida Bar. Shortly after the Association filed its initial complaint and the

deficiencies were detected and brought to her attention, Ms. Anderson retained

Clifford Lipford, a CPA who had a specialty in assisting lawyers to be compliant with

Chapter 5 of the Rules RegulatingThe Florida Bar regardíng trust accounts, and who

helped her cooperate with the Bar and assisted her in becoming compliant with the

Bar trust rules (T Vol. II, pp. 218-235). Mr. Lipford testified before the Referee

concerning the substantial efforts that Ms. Anderson had made to rectify the situation
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and ensure that there would be no reocurrence ofany trust accounting problems in the

future (T Vol. II, pg. 229).

CPA Lipford testified at the hearing that the problems with Ms. Anderson's

accounts primarily resulted from Respondent making deposits and withdrawals

unintentionally from the wrong accounts and in some instances from writing checks

after relying only on her manual system, which inaccurately showed deposited items

that had not actually been deposited, with these errors not being detected (T Vol. I,

pp. 228-230). Mr. Lipford testified that his review of the records demonstrated that

Ms. Anderson actually initially overpaid her own money to Stoneybrook West (T

Vol. I, pp. 230-231), in part as a result of double paying some checks (T Vol. I, pp.

230-233). Mr. Lipford testified that Stoneybrook West had been made full as a result

of the corrected actions taken (T Vol. I, pge 240). Although Stoneybrook West's

successor counsel to Ms. Anderson testified at the hearing that he was unsure if

Stoneybrook West was made whole (T Vol. I, pg. 84), no evidence was offered in

support ofthat statement. In fact, CPA Lipford, after a review ofthe records, testified

that Stoneybrook West was made whole (T Vol. I, pg. 240). Respondent

acknowledges that she would be responsible for making any other restitution found

to be owing.

The case law cited by the Bar in its Initial Brief is substantially distinguishable

from Ms. Anderson's situation and does not support this Court altering the Referee's
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recommended discipline to impose a harsher sanction. The Bar, before the Referee

and in its Initial Brief, relies heavily upon The Florida Bar v. Alters, 260 So.3d 72

(Fla. 2018). The Referee was presented with this case and properly distinguished the

case from that ofRespondent. The Referee stated, in part, at pp. 35-36:

Alters is distinguished from the instant case because the
conduct by RespondentAnderson is not found to have been
of same or similar pattern, in terms of intent, or duration
while knowing of the deficiencies (factual, financial, or
compliance-wise). In Alters, the court emphasized that Mr.
Alters.made no efforts to implement reasonable remedial
measures once he was on notice of the trust account
shortages. Nor did Alters hire outside CPA.consultants to
attempt to rectify his accounting procedures after he
became aware of the problems. After Mr. Alters became
aware of the improprieties, he still deposited more than $1
million into his personal bank account for his oav_n_wie,
including the purchase of Miami Heat basketball tickets.
Alters also deliberately lied to another law firm about his
tax problems in order to obtain additional funds. In
contrast to Alters, Respondent, Anderson, hired qualified
CPAs as soon as she became aware of the problems
regarding her trust account and this case has no evidence
of deliberate, personal gain at any client's expense.
(Emphasis added).

(RR, pp. 35-36).

The Court will generally not second guess the Referee's recommended

discipline as long as it has a reasonable basis in.existing case law and the Florida

Standards for imposing lawyer sanctions. The Florida Bar v. DeLaTorre, 994 So.2d

1032, 1036 (Fla. 2008). The Referee properly distinguished Alters from Ms.
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Anderson's case in that: a) Alters made no efforts to implement reasonable remedial

measures once he was on notice ofthe trust accounting shortages, unlike Respondent,

who implemented such measures; b) Respondent, unlike Alters, hired outside

consultants to attempt to rectify the procedures after she became aware of the issues;

c) even after Alters became aware of the improprieties, he still deposited more than

$1 million into his personal bank account for his own use, including for the purchase

of Miami Heat basketball tickets - where Respondent made very substantial efforts

to correct the issues; and, significantly, d) ín. addition to the trust account issues,

Alters was engaged in separate additional deliberate fraudulent conduct, including

lying to another law firm about his tax problems to obtain additional funds. Unlike

Alters, Respondent was cooperative with the Bar, forthright with showing her

mistakes, engaged in substantial remedial measures, and her conduct did not include

any deliberate fraudulent additional activities as with Alters (RR, pp. 35-36).

Rather, Ms. Anderson's situation regarding negligent trust accounting

violations is materially the same as that of the attorney in this Court's recent decision

in The Florida Bar v. Brutus, 216 So.3d 1286 (Fla. 2017). In Brutus, this Court

imposed a one-year suspension followed by two years probation on Mr. Brutus for

failure to properly maintain trust funds entrusted to him, together with other acts

demonstrating negligence in managing his trust account. In that case, attorney

27



Brutus, among other things, disbursed money to a client and himselfas attorney fees

from monies that should continue to have been held in trust pending court order or

agreement as to disbursements. In other instances, attorney Brutus was found to not

have properly maintained his trust accounts, in violation of Bar trust account rules,

including: a) as to one client account, there were eight different occasions when the

balance in the trust account was less than the amount that should have been held just

for that client; b)in another circumstance, attorney Brutus deposited earned fees into

the trust account, commingling his own funds with those clients; and c) the Bar

discovered at least three overdrafts from the trust account during a several-month

period in 2010. When Mr. Brutus learned ofone ofthe shortages, he deposited funds

back into the trust account. Evidence also showed that one ofthe overdrafts occurred

when he mistakenly wrote a check from the wrong account. This Court in Brutus

again reiferated the substantial difference between a lawyer being disciplined for

deliberate misappropriation of client funds as opposed to negligence in maintaining

trust accounts. This Court stated:

The Court has long held that the misuse of client
funds "is one of the most serious offenses a lawyer can
commit. ... However, in imposing discipline for trust
account violations, this Court's case law suaaests a clear
distinction between cases where the lawyer's conduct is
deliberate or intentional and cases where the lawyer acts in
a negligent or grossly negligent manner." Fla. Bar v.
Weiss, 586 So.2d 1051, 1053 (Fla. 1991). Here, the
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stipulated facts indicate that Brutus did not intentionally
misappropriate client money for his own personal use. Still,
we find his negligent conduct troubling Brutus has
repeatedly failed to ensure that his own conduct, and his
law firm's trust accounting practices, are in strict
compliance with the ethical and trust accounting rules. In
the dissolution ofmarriage proceeding, Brutus clearly was
aware of the court's order directing that marital funds be
held in his trust account; nonetheless, he deliberately
disbursed the funds to his client, without an order resolving
the matter and without the court's knowledge or
authorization. Additionally, Brutus has admitted to
neeligence in maintainine his ïrust account-his poor
record keeping was such that Brutus could not determine
when funds held on behalf of a client dropped below the
balance that should have been maintained in thm
he commingled trust account funds with earned_fees;_and
there is evidence of three overdrafts from the trust account
during a two-month period in 2010. (Emphasis added.)

Brutus, at 1290-1291. Like the Brutus case, where the attorney received a one-year

suspension, Respondent's case involved negligence not deliberate, fraudulent

conduct. From a fairness, equitable treatment, and proportíonally analysis review,

Brutus clearly supports the recommended discipline in Ms. Anderson's case,

especially since Ms. Anderson received a suspension two years longer than Mr.

Brutus.

Additionally, the Referee found seven mitigating circumstances proven in

Respondent's case and the existence of one aggravating circumstance. The Referee

found:
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Aggravating Factors:

�042 9.22(d) Respondent engaged in multiple offenses. Client trust funds
were mis-deposited in multiple instances over a period of years.

Mitigating Factors:

�042 9.32(a) Respondent has no prior disciplinary history.

�042 9.32(b) Respondent lacked a dishonest or selfish motive because her
misuse of trust funds was the result of unintentional commingling.
Because I recognize the evidence may be susceptible to a different
interpretation, I have not given any significant weight to this particular
mitigating factor in reaching my disciplinary recommendation.

�042 9.32(d) Respondent attempted to remedy her trust accounting errors by
hiring a new CPA to fix the records and she made at least partial
restitution.

�042 9.32(e) Respondent cooperated with the Bar's investigation and
demonstrated a cooperative attitude toward the disciplinaryproceedings.
Respondent essentially conceded to her shortcomings in properly
practicing and implementing the Bar rules concerning trust accounts.

�042 9.32(f) Respondent was inexperienced in keeping trust account records.
Her violations were the result of ignorance of the rule requirements
rather than intentional.

�042 9.32(g) Respondent presented numerous character witnesses who
testified as to her good character, honesty and reputation in the legal
commumty.

�042 9.32(l) Respondent demonstrated genuine remorse for her misconduct.
Significant in her remorse was the candid realization that her errors are
the result of her own failure.

(RR, pp. 41-42). As stated in The Florida Bar v. Brutus, 216 So.3d 1286 (2017):
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This Court has stated, "[1]ike other factual findings, a
referee's findings of mitigation and aggravation carry a
presumption of correctness and will be upheld unless
clearly erroneous or without support in the record. A
referee's failure to find that an aggravating factor or
mitigating factor applies is due the same deference." Fla.
Bar v. Germain, 957 So.2d 613, 621 (Fla. 2007) (internal
citation omitted).

Brutus, at 1289. The Referee's findings of seven mitigating factors in Ms.

Anderson's case are supported by substantial, competent evidence and come to this

Court with a presumption of correctness.

The Referee also considered The Florida Bar v. Johnson, 132 So.2d 32 (Fla.

2013), cited by the Bar before the Referee and before this Court in rendering his

recommended discipline. In Johnson, attorney Johnson was disbarred for

mismanaging his trust account and delegating all responsibility for maintaining his

trust account to his bookkeeper, who was able to misapply and misappropriate funds

due to Mr. Johnson's lax supervision. As noted by the Referee in Respondent's case,

Mr. Johnson was also held in contempt for violating the previously issued emergency

suspension order in his case for failing to retain a receiver and holding himself out

as an attorney. This Court in Alters, supra at 83 stated in discussing Johnson that:

The Court grappled with whether Johnson's
misappropriation of client trust funds called for a lengthy
rehabilitative suspension or disbarment Id. at 38-40.
Ultimately, the Court held that his gross negligence - when
considered together with other conduct, including holding
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himself out as an attorney in violation ofthe Court's order
imposing an emergency suspension, which led to the ling
of two contempt petitions - warranted disbarment.
(Emphasis added). Id. at 40.

In Johnson, the additional conduct that led to the filing of two contempt

petitions of this Court's prior court orders in his case, including Mr. Johnson's

improperly holding himself out as an attorney and his failure to retain a receiver as

ordered by the Court weighed heavily in the Court's decision to not follow the

recommendation of the Referee of a rehabilitative suspension. Ms. Anderson's case

is clearly distinguishable from both the Johnson case and the Alters case in that her

violations solely involved trust matters and did not include additional separate

fraudulent or contemptuous conduct. Unlike the respondents in Johnson and Alters,

Ms. Anderson made substantial remedial efforts to correct the issues, spending many

hours learning accounting principles rather than merelyhaving someone bringing her

records into compliance. She also remained in compliance with court orders and

requirements, and substantial mitigating circumstances were proven to exist in her

case. Mr. Lipford's unimpeachable testimony, after spending.over 215 hours and

forensicallyexaminingRespondents records, was that these were unintentional errors

due to the Respondent's lack of accounting knowledge and lack of internal controls

(T Vol. I, pp. 227-229). In fact, the Bar, during argument before the Referee,

conceded the existence ofmitigating circumstances: a) absence ofprior disciplinary
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actions; b) cooperative attitude with the Bar disciplinaryproceeding; c) character and

reputation; and d) remorse (T Vol. II, pp. 277-279). The Referee found the additional

mitigating circumstances of: a) 9 32(b); b) 9.32(d); and c)9.32(f) (RR, pp. 41-42), for

a total of seven (7) mitigating circumstances determined to apply in Respondent's

case.

Ms. Anderson acknowledges that disbarment is the presumptively appropriate

sanction, under both the Standards and existing case law, when a lawyer intentionally

misappropriates trust funds absent mitigating circumstances. Fla. Stds. Imposing Law.

Sancs. 4.11 (disbarment is appropriate when a lawyer intentionally or knowingly

converts client property regardless of injury or potential injury). However, Fla.

Stands. Imposing Law. Sancs. 4.12 provides that "Suspension is appropriate when a

lawyer knows or should know that he is dealing improperly with client property and

causes injury or potential injury to a client." The Referee specifically found that Ms.

Anderson's conduct was negligent and not intentional.

The Florida Bar v. Simrine, 612 So.2d 561 (Fla. 1993), cited by the Bar in its

briefto this Court and argued to and considered by the Referee below, is also clearly

distinguishable from Ms. Anderson's case; Attorney Simring argued that his trust

violations were merely negligent as the result ofsloppy bookkeeping. However this

Court found that a review of the facts showed the conduct ofattorney Simring to be
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fraudulent and deceitful rather than merely neglect. Among other things, Simring

paid twelve checks to his family members that had nothing to do with the operation

of his law firm, for personal obligations from a settlement for a client, and without

approval of the guardianship court. Moreover, the Court found additional separate

deliberate fraudulent conduct by Simring:

He testified that he gave the $35,000 to Rubalow because
the Internal Revenue Service had threatened to close out
his trust account to collect back taxes. Moreover, he
testified that he gave Rubalow the money in cash and did
not obtain a receipt for the money in order to avoid leaving
"a paper trail" for the Internal Revenue Service. Finally,
the respondent testified that he had no idea where Rubalow
deposited the money. Rubalow testified that he deposited
the money into a safe deposit box, and that he retumed the
money to the respondent in August 1991.

Simring, 612 at 567, Unlike Respondent, Mr. Simring was engaged in outright fraud

in addition to trust accounting rule violations. See also The Florida Bar v. Valentine-

Miller, 974 So.2d 333, 338 (Fla. 2008).

This Court has held that for a violation of Florida Bar .Rule 4-8.4(ö),

"[k]nowinglyor negligentlyengaging in sloppybookkeeping amounts to intent under

Rule 4-8.4(c)," State v. Alters, 260 So.3d at 80. However, as previously discussed,

this Court has nevertheless recognized that there necessarily is a significant difference

between misappropriation involving intent to deceive or other deliberate conduct

equating to theft as opposed to negligence or mistake in accounting, as the Referee
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found.occurred in this case. See also The Florida Bar v. Brutus, supra, 216 So.3d

1286 (Fla. 2017). For example, in The Florida Bar v. Smith, 866 So.2d 41 (Fla.

2004), this Court in discussing the significant difference in severity of conduct

between "misappropriation" and "sloppiness or negligence" in bookkeeping and trust

records, stated;

The record indicates that Smith's financial mismanagement
was the product ofextraordinary sloppiness and negli pence
in bookkeeping, rather than misappropriation or an intent
to deceive her clients.

We have imposed a two-year suspension under more
egregious circumstances. In Florida Bar v. Mason, 826
So.2d 985 (Fla. 2002), an attorney created trust account
shortages.because she engaged in over eighty (emphasis in
original) transfers of funds from her trust account to her
operating account. After reviewing the record, this Court
found that Mason's errors were due to mistakes in
accounting practices and that she was not attemp_ting
intentionally steal from her clients. Mason received a two-
year suspension. The rationale in Mason is applicable to
the instant case, in which Smith's misconduct is also due
to financial mismanagement. (Emphasis added).

Smith, 866 So.2d at 47-48. This Court in Smith found that attorney Smith engaged

in a pattern of misconduct, including trust account violations, and imposed a 1-year

suspension followed by probation. Significantly, the Court considered attorney

Smith's lack of intent to deliberately violate the rules as relevant to imposition ofthe

sanction when considering other mitigating circumstances.
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Similarly, in Florida Bar v. Mason, 826 So.2d 985 (Fla. 2002), attorney Mason

received a two-year suspension based on numerous trust account violations in which

she engaged in over eighty transfers of funds from her trust account to her operating

account. Like Respondent's case, the Court pointed out that Mason's errors were due

to mistakes in accounting practices rather than an attempt to intentionally steal from

clients, Mason supports the Respondent's recommended discipline in Ms.

Anderson's case.

Likewise, in The Florida Var v. Valentine-Miller, 974 So.2d 333 (Fla. 2008),

the Court in determining disbarment to be the appropriate sanction found substantial

Bar rule violations separate from and in addition to the trust account violations,

including that Ms. Valentine-Miller: a) neglected numerous clients by failing to

diligently pursue their cases; b) misrepresented.the status of clients' cases; and c)

abandoned her practice. Valentine-Miller, supra, at 335. No such additional

violations to trust rules were found to have occurred in Respondent's case. The

Referee found that in the.instant case, there were no additional issues or violations

and there "was just an abject failure to appreciate the trust account rules (RPC, pg. 9).

In The Florida Bar v. Riggs, 944 So,2d 167, 171 (Fla. 2006), the Court imposed

a 3-year suspension on a lawyer who was found to have knowingly assigned his trust

account responsibilities to his paralegal and then failed to manage the activities of
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that paralegal. Due to his failure to abide by the trust account rules and manage the

trust account the paralegal allegedly stole a portion of the trust account funds. See

also The Florida Bar v. Fredericks, 731 So.2d 1249, 1252 (Fla. 1999)(holding that the

determinative factor to prove a Rule 4-8.4(c) violation was vihether the attorney

deliberately or knowingly engaged in the activity in question, rather than the motive

behind the attorney's action). Again, this Court has stated that it will not second

guess the Referee's recommended discipline as long as it has a reasonable basis in

existing case law and the Florida Standards for Imposing Lawyer Sanctions. See The

Florida Bar v. Temmer, 753 So.2d 555, 558 (Fla. 1999). That is the situation in Ms.

Anderson's case.

The Florida Bar v. Rousso, 117 So.3d 756 (Fla. 2013), cited by the Bar in its

Initial Brief; is also clearly distinguishable from.Ms. Anderson's case. The Referee

found in the Rousso case that $4 38 million of trust account money was apparently

taken by a bookkeeper because the lawyers failed to properly manage the trust

account and abdicated their responsibility by delegation to the bookkeeper. The

Court found disbarment rather than suspension was appropriate in that case, finding

substantial misconduct by the lawyerin addition to the trust account violations. The

Court, in discussing those additional substantial Bar rule violations in Rousso, stated:

Further, the actions that Respondents took to manage
the drastic shortages in the trust account included
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additional acts ofmisconduct..Respondentsaccepted funds
from clients when Respondents knew the account was
underfunded. This was a conflict of interest. They did not
inform clients of the firm's financial issues wh_en_dealing
with them, yet they continued to represent the clients In
addition, they were usine this "fresh money" fmm some
clients to satisfy past due client liabilities. (Emphasis
added).

Rousso at 767. In addition to the trust account violations, the Court considered

disbarment appropriate in Rousso because of "additional acts of misconduct,"

including accepting funds from clients when respondents knew the account was

unfunded, violations by the lawyers of conflict of .interest rules with clients,

nondisclosure by the lawyer to clíents of the problems, while continuing to represent

them, and using "fresh. money" to satisfy past due client liabilities. Additionally,

there was a solicitation of a personal loan from a client, which was a conflict of

interest. The Referee in Rousso specifically found the conduct of the attorneys to be

"dishonest, fraudulent, deceitful, and a type of misrepresentation" Rousso at 762.

This additional misconduct to the trust violations was relevant to the Court's decision

to impose disbarment rather than suspension.

Although not a published case, Ms. Anderson also cites to the Court, as she did

before the Referee, recent "Stipulation as to Probable Cause, Conditional GuiltyPlea,

and Consent Judgment for Discipline" subsequently approved by this Court in the

case ofThe Florida Bar v. Liana Martínez, 2018 WL 4043379, Case No. SC18-1269,
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Supreme Court Order dated August 23, 2018 (attached as Appendix A to the Answer

Brief). The stipulation between The Florida Bar and Ms. Liana Martinez stated as a

factual basis:

A. Respondent [Ms. Martinez] is a sole
practitioner. When she began practicing real estate law,
she hired a bookkeeper to handle the trust account.

B. The bookkeeper Respondent hired was not
experienced in the principles and rules governing trust
accounts for Florida lawyers. She did not properly
maintain any of the records required by Rule 5-1.2 of the
Rules Regulating Trust Accounts. Respondent herselfwas
unfamiliar with these requirements and so was not able to
properly supervise her book keeper.

C. Accordingly, incoming funds were not
properly assigned to particular client files, and distributed
funds were not properly recorded in the client files. As a
direct result of the poor record and book keeping, there are
several shortages in some client files. However, all such
shortages are de minimus.

D. In some cases, the sloppy record keeping
resulted in recording fees being left in the trust account,
and same were sometimes used to correct some of the
shortages found in the account. Additionally; since credits
and debits were not always allocated to the proper files,
there were some instances where the disbursements made
did not agree with the amounts show on the HUD-1.
Again, the amounts are de minimus, but the errors
occurred.

E. The Bar's staff auditor determined that these
errors and omissions arose from the incompetence of the
book keeper, and Respondent's own lack ofknowledge and
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negligence in supervising her employee. There was no
evidence ofmalfeasance, and no indication that anymonies
were misappropriated for either the Respondent's, or the
book keeper's, benefit.

F. Respondent has no prior disciplinary history.
Since these issues were brought to her attention,
Respondent has acknowledged her responsibility for the
errors that occurred. in these matters, and has voluntarily
ceased accepting any new real estate clients. Once the
remaining real estate client matters are resolve [sic],
Respondent will cease practicing real estate law.
Respondent has also agreed to no longer maintain or
operate a trust account once the remaining real estate
matters are closed.

The Florida Bar in the stipulation with attorney Liana Martinez (Appendix A)

discussed above recognized that: "She [Liana Martinez] did not properly maintain

any of the records required by Rule 5-1.2 of the Rules Regulating Trust Accounts.

Respondent herself was unfamiliar with these requirements and so was not able to

properly supervise her book keeper." Even though apparently attorney Liana

Martinez was unable to comply with "any" ofThe Florida Bar trust rules, The Florida

Bar in that case did not characterize Liana Martinez' actions as "misappropriation,"

but more in the nature of"misapplication," as is the exact situation in Ms. Anderson's

case. Further, Ms. Liana Martinez had been a member ofThe Florida Bar more than

ten years longer than Ms. Anderson at the time, and similar to Ms. Anderson, had a

practice focused on association and real estate law. This Court approved the
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stipulation in LianaMartinez and ordered a 60-daynon-rehabilitative suspension with

conditions, stating that Ms. Liana Martinez must, in addition to the other

requirements ofprobation, make restitution to sixteen separate persons or entities as

stated in the stipulation: a) Respondent shall pay restitution to Winston Betancourt,

Respondent's file number 12-0044, in the amount of $1,500.00; and b) Respondent

shall pay restitution to Winston Betancourt, Respondent's file number 12-0045, in the

amount of$652.88; and c) Respondent shall pay restitution to Dawn Clarke Torrence,

Respondent's file number 12-0068, in the amount of $744.98; and d) Respondent

shall pay restitution to Jennifer Francis, file number 15-0015, in the amount of

$1,389.53; and e) Respondent shall pay $787.50 to the Clerk of Courts for the

surtaxes associated with the property located at 202 SW 7 Ave, Miami, FL,

Respondent's file number 15-0037; and f) Respondent shall pay restitution to

Vontage De Linda Too, LLC, file number 15-0100, in the amount of$667.75; and g)

Respondent shall pay restitution to Almania Rice and Christopher and Tatiana Gema,

jointly, file number 15-0117, in the amount of$8,011.84; and h) Respondent shall pay

restitution to Barbara Linares, file number 15-0131, in the amount of $1,000.00; and

I) Respondent shall pay restitution to Nikiti Trade Equipment, International Rental,

Inc., and Solelo Investment Group, LLC, jointly, file number 15-0131, in the amount

of$300.00; and j) Respondent shall pay restitution to Jose G Hernandez, file number
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15-0135, in the amount of $1,396.00; and k) Respondent shall pay restitution to

Legacy Rentals, LLC, file number .15-0170, in the amount of $352.75; and 1)

Respondent shall pay restitution to Anne Lopez, file number 16-0102, in the amount

of $350.00; and m) Respondent shall pay restitution to Marie and Sandel Lumbart,

file number 16-0119, in the amount of$350.00; and n) Respondent shall pay $490.13

to the title insurance company for the underwriter's portion of the title insurance,

associated with the sale of3405 WLake Place, Miramar, FL 33023, Respondent's file

number 16-0119; and o) Respondent shall re-record the deed with the appropriate

stamps for the property located at 16491 NW 42nd Ave, Miami Gardens, FL,

Respondent's file number 15-0174; and p) Respondent shall pay $431.55 to the title

insurance company for the underwriter'sportion ofthe title insurance, associatedwith

the sale of 16491 NW 42nd Ave, Miami Gardens, FL, Respondent's file nuníber 15-

0174.

The characterization in the stipulation that the shortages in the trust accounts

in the LianaMartinez case as a result ofthe numerous trust violations present was "de

minimus" is belied by the substantial restitution she was ordered to pay to the sixteen

entities and/or individuals. Significantly, the attorney in Liana Martinez was given

the 60-day non-rehabilitative suspension even though substantial restitution was still

apparently outstanding and unpaid at the time the discipline was imposed and
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approved. Additionally, the attorney in Liana Martinez had significantly more years

of experience as a practitioner than Ms. Anderson and was a member of the Bar for

many more years than Ms. Anderson. The aggregate sum of "restitution" payments

required of attorney Liana Martinez is significant and demonstrated a pattern of

misconduct. Nevertheless, the Bar agreed to - and this Court accepted - a 60-day

non-rehabilitative suspension in her case, emphasizing the conduct of attorney

Martinez was the result of negligence, lack of supervision of her bookkeeper

employee, and her lack ofunderstanding of the Bar trust rules, just like the findings

in Ms. Anderson's case. The Liana Martinez case was argued to the Referee below,

but is not discussed or distinguished in the Bar's Initial Brief. It would be unfair and

disproportionate to disbar Ms. Anderson, since her mistakes were ofthe same nature

as attorney Liana Martinez' mistakes and Ms. Anderson has taken substantial steps

to rectify her mistakes and prevent any reoccurrence.

Cases in the area of trust accounting errors and omissions have resulted in

differing severity of Bar discipline. As discussed in an analysis of the recent case

law, it is respectfully urged that when the violation of the trust rules are determined

to be deliberately violated, coupled with additional separate deceitful, fraudulent

conduct by the attorney, disbarment is the appropriate sanction rather than

rehabilitative suspension. However, absent those and other substantial aggravators,
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suspension requiring proof of rehabilitation ís an appropriate and proportionate

sanction.

As stated in The Florida Bar v. Clint Johnson, 132 So.3d 32 (Fla. 2013),

The Court has also recognized that the presumption of
disbarment is especially weighty when the misconduct is
intentional rather than negligent or inadvertent.

Johnson at 38. Even though negligence and lack of compliance with and familiarity

with Bar trust accounting rules is a proper basis for discipline, intentional

misappropriation should be freated much more harshly than negligent conduct and

actions. As this Court stated in Alters, "disbarment is inappropriate upon a showing

of substantial mitigating circumstances that demonstrate that disbarment would be

unfair and inappropriate in a particular case." Alters, 260 So.3d at 84. The instant

case is such a case as recommended by the Referee below.

In The Florida Bar v. Bosshardt, 2017 WL 1177643 (Fla. 2017), an

unpublished case (attached as Appendix B to the Answer Brief), the Supreme Court

approved a Report ofReferee who recommended a 90-day suspension for an attorney

who violated trust account Rules 5-1.1 and 5-1.2 (among many otherrules)..Attorney

Bosshardt was also required to make restitution to the Florida Bar Foundation.

Attorney Bosshardt engaged in commingling, misappropriation ofcertain funds, and

engaged in improper conduct as a result of the attorney transferring amounts of
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$900,000.00 - $8,000,000.00 out of the attorney's trust account for the purpose of

profiting from the interest on the money. The attorney also failed to produce certain

trust account records to The Florida Bar and was found to have intentionally made

misrepresentations to The Florida Bar. In addition, the mitigation in the Bosshardt

case was less in comparison to the substantial mitigation Ms Anderson presented at

the final hearing.

In The Florida Bar v. Garcia, 2019 WL 1769143 (Fla. 2019)(unpublished

disposition), cited by the Bar in its Initial Brief, the attorney was suspended for three

years for misuse of client funds from six clients, misrepresenting the status of

settlement funds to respective clients to whom the monies were due, and obtaining

a loan from a.client from settlement proceeds. Attorney Garcia had substantially

more experience in the practice of law than Respondent in this case, having been

admitted to the Bar in 1990. Ms. Anderson was admitted to the Bar in 2003. The

Referee found seven mitigatingcircumstances and the aggravating círcumstances of:

1) a pattern ofmisconduct; 2) multi1�541leoffenses; and 3) substantial experience in the

practice of law, under the Florida Standards for Imposing Lawyer Sanctions.

Respondent, like Mr. Garcia, was forthcoming, fully disclosing information to the

Bar, made a good faith effort to rectify the consequences of misconduct, provided

uncontroverted evidence as to her great character and reputation in the legal
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community, and had practiced with professionalism. Garcia supports the

recommended sanction of a three-year suspension followed by probation in

Respondent's case - discipline similar to that ultimately imposed upon Mr. Garcia by

this Court.

The Bar argues facts not supported in the record and affirmatively not found

by the Referee to have been proven, to witi Fla. Stds. Imposing Law. Sancs. 4.6, lack

of candor; Fla. Stds. Imposing Law; Sancs. 4.61 was not found to have been

supported by evidence in the case. In fact, the Referee found that the trust violations

were the result of negligence, specifically rejecting the arguments of intentional

conduct in the.Bar's brief. This Court, in The Florida Bar v. Brutus, supra, stated:

This Court has long held, "[t]he referee is in a unique
position to assess the credibility of witnesses, and his
judgment regarding credibility should not be overturned
absent clear and convincing evidence that his judgment is
incorrect." Fla. Bar v. Tobkin, 944 So.2d 219, 224 (Fla.
2006) (quoting Fla. Bar v: Thomas, 582 So.2d 1177, 1178
(Fla. 1991)). We do not find clear and convincing evidence
that the referee improperly considered this aggravating
factor, and we approve the finding.

Brutus, at 1290. The Referee in Ms. Anderson's case specifically found, "There is

no evidence ofany conscious effort by Respondent to cover up her trust accounting

failures, or to systematically procure funds for her own use" (RR, pg. 17). Further,

at the time ofthe oral pronouncement by the Referee ofhis findings of fact, he states:
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And I think that this case is distinguishable from
those cases that went to disbarment because there always
seemed to be something more in a disbarment, either --
either false documents or contempt of court trying to get
around a suspension, and that's where I find there to be a
complete absence of on the part of respondent. I think it
was just an abject failure to appreciate the trust account
rules.

I think the suspension both serves the public and the
profession. And as a deterrent to that - in fact, I think the
suspension in terms that I discussed are probably more of
a deterrent than just outright disbarment.

And I think that - I struggle with the sense to make
- make this clear, but I don't find this to be a case of
somebody caught doing something wrong, simply want to
say, "okay, sorry," and want to move on.

I - I think this was - this was different. This was a
course of conduct where if somebody had just been shown
or demonstrated to be wrong what they did not know or
appreciate, and at that time, then made some affirmative
efforts, a commitment to realizing that error and then trying
to reeducate themselves to correct that.

(RPC pp. 8-10).

Even though Respondent has been a lawyer since 2003, she did not have a trust

account, nor any exposure to a trust account, until 2010, so she was inexperienced in

that regard. Finally, contrary to the argument by the Bar, CPA Lipford testified

without impeachment that based upon the interim rehabilitation by Respondent, he

did not believe there would be any reocurrence with any trust violations by
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Respondent in the future. The Referee properly weighed and considered the four

factors in Fla. Stds. .Imposing Law. Sancs. 3.0 in arriving at the. recommended

discipline and his.findings of fact are supported by competent substantial evidence.

Discipline must serve three purposes. It must: 1) protect the public; 2) be fair

to the respondent; and 3) be severe enough to deter other attorneys from committing

similar misconduct. The Florida Bar v. Shoureas, 892 So.2d 1002 (Fla. 2004). The

three-year suspension sanction recommended by the Referee .served those three

purposes and is clearly and unequivocally supported by this Court's previous rulings

as demonstrated herein, the record, and the finding of fact by the Referee as to one

(1) aggravating factor due to multiple incidents and the seven (7) mitigating factors.

Further, the Referee's recommended three-year suspension followed by a five-year

probationary period is not only supported by case law, but, in fact, is even.more

severe than the recent stipulations approved by the Court of60 days suspension in the

Liana Martinez case to the rehabilitative suspensions, and is proportionally in line

with suspensions imposed in Mason, Brutus, Smith, Rigas, Bosshardt, and Garcia,

supra, that involve similar conduct by fellow lawyers.

This Court has stated that "permanent disbarment is warranted where the

conduct of respondent indicates that he is beyond redemption." The Florida Bar v.

Carlson, 183 So.2d 541, 542 (Fla. 1966), cited in The Florida Bar v. Rousso, 117
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So.3d at 762. The Referee found Ms. Anderson not to be beyond redemption as a

lawyer. Further, the Referee stated "it was helpful to the referee that people were

satisfied with the nuts and bolts of the legal work [ofMs. Anderson]" (RPC, pg. 11).

Ms. Anderson took accountability of her mistakes and took action to become

proficient in accounting practices so as to never make mistakes in the future. The

substantial mitigating factors in.her case, coupled with the fact of no additional

misconductother than the trust account rule violations, clearly distinguishes her case

from those cases cited by the Bar. The sanctions recommended by the Referee are

very severe and substantial, just one step below that ofdisbarment, and are supported

by recent decisions of this Court. Successful reinstatement to the Bar by Ms.

Anderson after three years of suspension will .require extraordinary proof of

rehabilitationby her. In fact, the lesser discipline ofa two-year suspension followed

by probation argued by Respondent as appropriate is also clearly supported by the

case law and standards. Ms. Anderson is an honest and ethical person who

acknowledges her trust accounting violations. However, she is salvageable as a

lawyer. This Court should affirm the recommended discipline of the Referee that

Respondent be suspended for three years followed by probation.

49



CONCLUSION

The recommended discipline by the Referee of a three-year suspension

followed by probation is supported by the case law and the Florida Standards for

Imposing Lawyer Sanctions. It would be unfair and disproportionate under the

circumstances and compared with other similar recent cases to disbar.Ms. Anderson.

The Bar has not demonstrated that the record "is devoid of evidence supporting, or

clearly contradicting, the recommendations." Alters, supra, at 79. To the contrary,

the Referee carefully and conscientiously reviewed the evidence, considered the

testimony ofthe 16 witnesses called, and considered applicable case law and lawyer

sanctions. This Court should affirm the Referee's recommended discipline of the

three-year suspension followed by probation.
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