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PRELIMINARY STATEMENT 

This amicus curiae brief is submitted by the Florida Defense Lawyers 

Association (FDLA) in support of the Respondent/Cross-Petitioner ARK ROYAL 

INSURANCE COMPANY (“Ark Royal”). 

STATEMENT OF IDENTITY AND INTEREST 

The FDLA is a statewide organization of defense attorneys formed in 1967, 

and it has approximately 1,000 members.  The goal of the FDLA is to “support and 

work for the improvement of the adversary system of jurisprudence in our courts.” 

The FDLA maintains an active amicus curiae program in which members donate 

their time and skills to submit briefs in important cases pending in state and federal 

appellate courts which involve significant legal issues that impact the interests of the 

defense bar or the fair administration of justice.  The FDLA has actively participated 

in amicus briefing in numerous appellate cases with statewide impact on tort and 

insurance issues. 

This case concerns the application of limitations on post-loss assignment of 

benefit (“AOB”) claims.  The FDLA has an interest in maintaining the integrity of 

the court system, conserving scarce judicial resources, and limiting the continued 

expansion and abuse of post-loss AOB claims.  Additionally, many of its members 

represent insurance companies who are faced with the financially impossible task of 
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combating fraud on AOB claims due to the one-way attorney fee provisions on AOB 

claims. 

SUMMARY OF ARGUMENT 

 

This Court should affirm the Fourth District’s well-reasoned opinion.  The 

unintended expansion and misreading of the common law rule set forth in W. Fla. 

Grocery Co. v. Teutonia Fire Ins. Co., 77 So. 209 (Fla. 1917) has caused significant 

harmful secondary effects in Florida.  These harmful secondary effects include the 

dramatic increase in lawsuits filed thereby taxing the already over-worked court 

system, increased legal costs, increased costs of claims, and the inability of the 

insurance industry to defend against fraudulent AOB claims due to the one-way 

attorney fee provision established by section 627.428, Florida Statutes. Surely, these 

effects were not envisioned when this case was decided over 100 years ago.     

If this Court declines to accept the well-reasoned decision of the Fourth District 

Court of Appeal, this Court will be preventing all parties with a vested interest from 

agreeing to remediation work from legitimate third-party contractors and to ensure 

their mutual interests in the mortgaged property are protected.  To hold otherwise 

will continue to embolden unscrupulous contractors and attorneys to continue to 

inflate AOB costs and pursue fraudulent claims, which due to the one-way attorney 

fee provision, prevents insurance companies from defending the same. 
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ARGUMENT 

Recently, Florida’s Insurance Commissioner David Altmaier noted: 

When used appropriately, an AOB is a great tool for consumers and 

should remain accessible to all policyholders. However, it is imperative 

homeowners review and understand the documents they are asked to 

sign following a loss or damage to their property as AOB abuse 

continues to negatively impact consumers, their insurance rates, and 

markets across Florida.  Across the state, AOB agreements are being 

used by bad actors as a vehicle to exploit Florida’s unique attorney fees 

statute to fill their coffers with additional profits at the expense of every 

homeowner in our state.  Absent a legislative solution, AOB abuse will 

severely hamper Floridians’ ability to recover from future storms. 

 

Press Release on February 25, 2019, 

https://www.floir.com/PressReleases/viewmediarelease.aspx?id=2251 (last visited 

on March 21, 2019).  

I. THE COMMON LAW RULE ESTABLISHED IN W. FLA. 

GROCERY CO. HAS BEEN CONTINUALLY EXPANDED, 

MISINTERPRETED, AND ABUSED. 
 

In 1917, this Court announced the common law rule concerning AOBs.  W. 

Fla. Grocery Co. v. Teutonia Fire Ins. Co., 77 So. 209 (Fla. 1917).  This Court 

explained: “[I]t is a well settled rule that the provision in a policy relative to the 

consent of the insurer to the transfer of an interest therein, does not apply to an 

assignment after loss.”  Id. at 224.  This rule was used for over 80 years with little 

to no abuse.   

https://www.floir.com/PressReleases/viewmediarelease.aspx?id=2251
https://www.floir.com/PressReleases/viewmediarelease.aspx?id=2251
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However, beginning in 2000, enterprising attorneys determined there were 

significant opportunities to make money litigating AOB claims.1  These lawsuits are 

subject to a one-way attorney fee under section 627.428 and are highly profitable for 

those attorneys.  § 627.428, Fla. Stat.  This caused a dramatic increase in these types 

of claims and substantial abuse thereof.   

Since that time, the cost of claims has skyrocketed.  Often times these claims 

are reported late to the carrier and frequently the repairs have already been completed.  

Highly inflated repair costs are presented.  Contractors include line-items that should 

not be included in the estimate, such as overheard and profit for a job that does not 

require a general contractor.  See Prep. Ins. Co. v. Gal, 209 So. 3d 14, 17 (Fla. 4th 

DCA 2016).   

Legal costs have also climbed sharply.  Each party must employ experts in 

their case.  Depending on the expert, this cost runs between approximately several 

thousand dollars to thirty to forty thousand dollars per expert.  For those that don’t 

settle at mediation, the cases are set for trial, which generally run three to five days.  

Trials are often staffed with multiple attorneys and staff on both sides of the case.  

Because of the one-way attorney fee provision, plaintiff attorneys are awarded 

                                                 
1 Other examples where there has been a dramatic uptick in claims once attorneys 

determined there were profits to be made are PIP, sinkhole, and ADA website 

litigation, all of which coincidentally have one-way attorney fee provisions. 
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substantial fee awards under the lodestar simply for filing suit.   It is easy to imagine 

the insurance company’s cost for each trial exceeding one hundred thousand dollars.     

This litigation and abuse led to the unintended expansion and misreading of 

the common law rule to apply to any post-loss restriction.  See, e.g., Sec. First Ins. 

Co. v. Fla. Office of Ins. Reg., 232 So. 3d 1157, 1158 (Fla. 5th DCA 2017).  Contra 

§ 627.422, Fla. Stat. (“A policy may be assignable, or not assignable, as provided by 

its terms.”).   

Indeed, the reported data demonstrates this abuse.  According to a recent study, 

there were roughly 1,300 AOB lawsuits in 2000.  Florida’s assignment of benefits 

crisis, Insurance Information Institute2, 

https://www.iii.org/sites/default/files/docs/pdf/aobfl_wp_12112018.pdf, *2 (Dec. 

2018).   By 2013, that number increased to more than 79,000.  Id.  At the end of 2018, 

there were nearly 135,000 AOB lawsuits.  Id.  This represents a 70% increase since 

2013 and a 10,000% increase since 2000.  Id. 

A. Water Claims 

Breaking it down further, from January 1, 2015 to June 30, 2017, there was a 

44.1% increase in the frequency of water claims per 1,000 policies.  Report of the 

                                                 
2 While the Insurance Information Institute is an insurance industry supported 

organization, it does not lobby for insurance businesses; instead, it’s central function 

is to provide accurate and objective information on insurance subjects. See 

https://www.iii.org/about-us.  

https://www.iii.org/sites/default/files/docs/pdf/aobfl_wp_12112018.pdf
https://www.iii.org/sites/default/files/docs/pdf/aobfl_wp_12112018.pdf
https://www.iii.org/about-us
https://www.iii.org/about-us
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2017 Assignment of Benefits Data Call, Florida Office of Insurance Regulation, *1, 

Jan. 8, 2018, 

https://floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082017.pdf. 

Southeast Florida saw a 57.6% increase, while the Tampa and Orlando areas saw 

increases of approximately 38%.  Id.   

In that same time frame, the use of AOBs on water claims increased from 

12.8% in 2015 to 17% in 2018.  Id. at *3.  Additionally, claims with AOB generally 

have at least 85% higher severity than those claims without. Id. at *5-7.  While the 

reason cannot be determined from the data, the report concludes there are significant 

abuses of AOBs: 

The significant increase in both the frequency and severity of water 

losses, the rising use of AOBs, and the acceleration of those trends over 

the last several years is resulting in tangible consumer harm.  AOBs 

have been a part of Florida’s marketplace for more than a 100 years.  

Loopholes in the way it is being used in the marketplace are driving up 

costs for homeowners across the state due to unnecessary litigation 

associated with certain AOB claims.  The escalating trends identified 

in this analysis are showing up in rate filings that are being submitted 

to the Office and are resulting in significant premium increases for 

almost all homeowners across the state.  These trends, in addition to 

increasing premiums, are reducing consumer choice as insurers cease 

writing or begin nonrenewing policies in areas with high water losses.  

Absent any intervening changes in the way AOBs are being used today, 

it is expected that these trends will continue to deteriorate.  This may 

cause availability issues as insurers struggle to control the rising costs 

and will result in higher homeowners premiums for all Florida 

homeowners.  

 

Id. at *10.  

 

https://floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082017.pdf
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B. Citizens Property Insurance Corporation Claims 

 

Many of those who support the current AOB arrangement have claimed that 

Florida insurers are facing more AOB lawsuits because they offer insufficient 

payments to their insureds.  While such a coordinated and systemic underpayment 

on the part of insurers seems unlikely, one simply needs to look at one of the hardest 

hit entities with regard to AOB abuses - Citizens Property Insurance Corporation - 

to realize AOB abuses are an issue.  As the insurer-of-last-resort and a state-owned, 

not-for-profit property insurer, it seems unlikely that that Citizens would 

consistently underpay claims. 

Instances of AOB abuse are on the rise, particularly in South Florida, and are 

one of the major factors driving increased nonweather water losses and Citizens’ 

increased rate need. 2019 Rate Kit, 

https://www.citizensfla.com/documents/20702/7538469/2019+Rate+kit/b250baeb-

3eb2-429b-84d6-62685a111f2c (last visited Mar. 21, 2019).  As most insurance 

carriers can attest, homeowners are frequently told by a contractor during an 

emergency service call that the only way repairs can begin is by signing an AOB.  

Id.    

83 percent of claims submitted to Citizens that resulted in litigation had 

legal or AOB representation before the claim was even reported to 

Citizens.  Nearly 94 percent of those cases originate in Miami-Dade, 

Broward and Palm Beach counties. Although water losses and AOB 

abuses remain concentrated in South Florida, the trend is spreading to 

https://www.citizensfla.com/documents/20702/7538469/2019+Rate+kit/b250baeb-3eb2-429b-84d6-62685a111f2c
https://www.citizensfla.com/documents/20702/7538469/2019+Rate+kit/b250baeb-3eb2-429b-84d6-62685a111f2c
https://www.citizensfla.com/documents/20702/7538469/2019+Rate+kit/b250baeb-3eb2-429b-84d6-62685a111f2c
https://www.citizensfla.com/documents/20702/7538469/2019+Rate+kit/b250baeb-3eb2-429b-84d6-62685a111f2c
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other parts of the state, where AOB representation at first notice of loss 

has nearly tripled.    

 

Id.   

 

Citizens further states that “nonweather water loss claims submitted with an 

AOB cost on average of three times more than claims without an AOB and are more 

frequently litigated.  AOB claims also are ripe for abuse as Citizens often is not given 

the opportunity to inspect the damages or approve permanent repairs before they are 

completed.”  Id.   

As noted above, inflated repair estimates are often submitted.  See, e.g., Gal, 

209 So. 3d at 17 (noting insured requested approximately $108,000 to replace the 

kitchen cabinets).  It is believed that these inflated estimates are submitted in the 

hopes the carrier will not pay the full amount allowing them to file suit, and thereby 

triggering one-way attorney’s fees.  This has taxed the court system and, based on 

the continued expansion of the common law rule, there certainly will continue to be 

increased litigation regarding AOBs. 

C. Auto Glass Litigation 

Recently, the Tampa Bay Times reported that over 24,000 lawsuits were filed 

by automobile glass companies against insurance companies under AOBs over the 

past year.  Six of the top 10 Auto Glass Lawyers Are in Tampa Bay, Tampa Bay 

Times, Dec. 13, 2018, http://www.tampabay.com/business/six-of-the-top-10-auto-

glass-lawyers-are-in-tampa-bay-20181213/.  Seventy-six percent of those cases 

http://www.tampabay.com/business/six-of-the-top-10-auto-glass-lawyers-are-in-tampa-bay-20181213/
http://www.tampabay.com/business/six-of-the-top-10-auto-glass-lawyers-are-in-tampa-bay-20181213/
http://www.tampabay.com/business/six-of-the-top-10-auto-glass-lawyers-are-in-tampa-bay-20181213/
http://www.tampabay.com/business/six-of-the-top-10-auto-glass-lawyers-are-in-tampa-bay-20181213/
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were filed by only ten lawyers.  Id.  This is a drastic increase from 2013, when only 

3,821 lawsuits existed statewide.  Florida’s assignment of benefits crisis, Insurance 

Information Institute, 

https://www.iii.org/sites/default/files/docs/pdf/aobfl_wp_12112018.pdf, *2 (Dec. 

2018). 

In auto glass litigation, often car owners do not even realize that they signed 

an assignment of benefits or that a lawsuit has been filed on their behalf.  These 

companies approach the owners at their home or place of business and tell them they 

can fix their windshields for “free.”  The glass companies do not advise the owners 

of the assignment and most only learn of the litigation when contacted by their 

insurance companies.   

Car owners are simply asked to sign an invoice, which is a blank cell-phone or 

tablet screen with no details of the assignment.  See, e.g., Allstate Ins. Co. v. Auto 

Glass America, LLC a/a/o Amy Trucano, Case No. CACE-17-021782 (Fla. 17th Jud. 

Cir. App. Div).  The car owners are often given something in return, such as a voucher 

to redeem for a free cruise or meals.   See, e.g., Allstate Ins. Co. v. Auto Glass 

America, LLC a/a/o Susan Lentz, Case No. CACE-17-022484 (Fla. 17th Jud. Cir. 

App. Div).   

Insurance carriers are trying to combat this abuse with various tools, such as 

appraisal and assignment provisions, such as the one at issue here.  However, these 

https://www.iii.org/sites/default/files/docs/pdf/aobfl_wp_12112018.pdf
https://www.iii.org/sites/default/files/docs/pdf/aobfl_wp_12112018.pdf
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tools are met with staunch resistance as these companies continue to file numerous 

lawsuits and oppose any and all efforts.  Indeed, many manufacture coverage issues 

in an attempt to eliminate the option of appraisal. See generally Fla. Ins. Guar. Ass’n 

v. Branco, 148 So. 3d 488, 491 (Fla. 5th DCA 2014) (noting where the disagreement 

is to amount, and not coverage, appraisal is appropriate); First Protective Ins. Co. v. 

Hess, 81 So. 3d 482, 485 (Fla. 1st DCA 2011) (“While issues concerning coverage 

challenges are exclusively for the courts, where an insurer admits there is a covered 

loss and there is a disagreement regarding the amount of the loss, the appraisers are 

charged with determining the loss.”). 

II. AOBs ARE ONE OF THE MAJOR CONTRIBUTORS TO 

INCREASED INSURANCE PREMIUMS  

 

In addition to clogging the court system and increasing legal costs, AOBs have 

caused a significant increase in insurance premiums.  For example, for every $1 of 

premium earned in 2016, Citizens spent $1.16 statewide and $1.46 in Miami-Dade 

County.  Assignment of Benefits: What You Need to Know, Citizens Property 

Insurance Corp., 

https://www.citizensfla.com/documents/20702/460724/Assignment+of+Benefits.p

df/2e157905-8ccb-4396-996a-3e111b2c5f5c (last visited Mar. 21, 2019). 

In 2015, Citizens asserted that the rate increase should be as high as 189% in 

order to cover the increase in water damage AOB claims.  Emerging Issues Within 

the Assignment of Benefits Clause, Journal of Insurance Regulation, 

https://www.citizensfla.com/documents/20702/460724/Assignment+of+Benefits.pdf/2e157905-8ccb-4396-996a-3e111b2c5f5c
https://www.citizensfla.com/documents/20702/460724/Assignment+of+Benefits.pdf/2e157905-8ccb-4396-996a-3e111b2c5f5c
https://www.citizensfla.com/documents/20702/460724/Assignment+of+Benefits.pdf/2e157905-8ccb-4396-996a-3e111b2c5f5c
https://www.citizensfla.com/documents/20702/460724/Assignment+of+Benefits.pdf/2e157905-8ccb-4396-996a-3e111b2c5f5c
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https://www.naic.org/prod_serv/JIR-ZA-36-05-EL.pdf.  They estimated that half of 

all non-hurricane related water loss claims will result in litigation.  After Hurricane 

Irma, Citizens received 69,600 hurricane related claims and only 11.4% have already 

gone to litigation.  See Barry Gilway: Solid Citizens data supports push for reform, 

Feb. 4, 2019, http://floridapolitics.com/archives/287344-barry-gilway-solid-

citizens-data-supports-push-for-reform (last visited Mar. 16, 2019).   

Further, the OIR explicitly tied the increase in AOB abuse to “significant 

premium increases for almost all homeowners across the state.”  Report of the 2017 

Assignment of Benefits Data Call, Florida Office of Insurance Regulation, *1, Jan. 

8, 2018, 

https://floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082017.pdf.  

The three counties long considered hotspots for water-damage AOB claims litigation 

– Miami-Dade, Broward and Palm Beach Counties – are projected to experience 

significant homeowners rate increases over the next few years:  

- Miami-Dade: projected average rate increase from 2017 by 2022: 62.5 

percent.  

- Broward: projected average rate increase from 2017 by 2022: 61.8 percent  

- Palm Beach: projected average rate increase from 2017 to 2022: 37.7 

percent 

Id. at *15. 

https://www.naic.org/prod_serv/JIR-ZA-36-05-EL.pdf
https://www.naic.org/prod_serv/JIR-ZA-36-05-EL.pdf
http://floridapolitics.com/archives/287344-barry-gilway-solid-citizens-data-supports-push-for-reform
http://floridapolitics.com/archives/287344-barry-gilway-solid-citizens-data-supports-push-for-reform
http://floridapolitics.com/archives/287344-barry-gilway-solid-citizens-data-supports-push-for-reform
http://floridapolitics.com/archives/287344-barry-gilway-solid-citizens-data-supports-push-for-reform
https://floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082017.pdf
https://floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082017.pdf
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 Unless AOBs are checked, they will continue to cause increased premiums 

for Florida homeowners.  Increased premiums mean less money in Floridian’s 

pockets.  It will equally mean that more people will be without insurance.  The 

effects of this could be catastrophic, especially if the state gets hit with another strong 

hurricane.     

 Lastly, unchecked AOB abuse could potentially drive insurers from Florida.  

Their cost of doing business here is high.  Carriers could simply stop writing policies 

which Floridians so desperately need.   

CONCLUSION 

 In any event, the Fourth District simply interpreted West Florida Grocery as 

it was intended.  Rest. 1 of Port St. Lucie v. Ark Royal Ins. Co., 255 So. 3d 344, 347 

(Fla. 4th DCA 2018).  It applied the plain language of the opinion as written and 

found that it did not prohibit any and all restrictions.  Id.  This Court should follow 

this well-reasoned opinion.  The effects thereof will be substantial as it will help curb 

the abuse and harmful secondary effects set forth above.  It will assist in decreasing 

the cost of claims and litigation.  This will in turn make insurance more affordable 

for all Floridians.   
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