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STATEMENT OF INTEREST 

The American Property and Casualty Insurance Association (“APCIA”) is the 

preeminent national trade association representing property and casualty insurers 

doing business in Florida, nationwide, and globally.  APCIA was recently formed 

through a merger of two longstanding trade associations, American Insurance 

Association and Property Casualty Insurers Association of America.  APCIA’s 

members, which range from small companies to the largest insurers with global 

operations, represent more than 50% of the U.S. property and casualty 

marketplace.  APCIA advocates sound public policies on behalf of its members in 

legislative and regulatory forums at the state and federal levels and files amicus 

curiae briefs in significant cases before federal and state courts.  This allows APCIA 

to share its broad national perspectives on matters that shape and develop the 

law.  APCIA’s interests are in the clear, consistent, and reasoned development of 

law that affects its members and the policyholders they insure.  

The National Association of Mutual Insurance Companies (“NAMIC”) is the 

oldest property/casualty insurance trade association in the country. NAMIC has 

more than 1,400-member companies representing 41 percent of the total market. 

NAMIC supports regional and local mutual insurance companies that serve more 

than 170 million policyholders and write more than $253 billion in annual premiums. 

Its members account for 54 percent of homeowners, 43 percent of automobile, and 
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35 percent of the business insurance markets. Through its advocacy programs, 

NAMIC promotes public policy solutions that benefit both NAMIC member 

companies and the policyholders they serve and foster greater understanding and 

recognition of the unique alignment of interests between management and 

policyholders of mutual companies. 

APCIA and NAMIC have a significant interest in protecting the rule of law 

that all insureds and named mortgagees consent to a post-loss assignment of benefits.  

The outcome of this case is significant because property insurers, who examine 

Florida’s trends in assignment of benefits cases, make economic decisions about 

whether or not to enter the Florida market.  The assignment of benefits issue is 

driving higher premiums and harming consumer choice.  

SUMMARY OF ARGUMENT 

 The state of Florida is presently plagued by an “assignment of benefits crisis” 

thanks to questionable practices by general contractors and attorneys leading to 

increased homeowner insurance premiums, and fewer homeowner property insurers 

entering Florida’s market. The driver of this crisis is the financial incentive created 

by the misconstruction of section 627.428, Florida Statutes, which allows an 

attorney’s fee award to assignees.  While not squarely before the Court on the 

conflict jurisdiction, APCIA and NAMIC seek to draw the Court’s attention to the 

financial driver behind this assignment of benefits crisis.  APCIA and NAMIC, also 
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seek to buttress the arguments of Ark Royal Insurance Co., and  other amici, Florida 

Insurance Council and the Personal Insurance Federation of Florida, concerning the 

crises that arise when the consent of all named insureds in a policy to an assignment 

of benefits is not obtained.   

 ARGUMENT 

“Assignment of benefits (AOB) lawsuits skyrocketed in just four years. A concerning 

partnership is taking place in our state:  questionable contractors and unscrupulous 

attorneys are teaming up to game the system originally intended to empower and 

protect consumers.  This unethical business model impacts every Floridian.”  

 

Hon. Jimmy Patronis, State of Florida Chief Financial Officer, letter to Michelle R. 

Suskauer, President of the Florida Bar, Mar. 5, 2019.1 Unlike Aesop’s Fable of 

The Boy Who Cried Wolf, the facts overwhelmingly support Mr. Patronis’ warning 

that the assignment of benefits crisis is harming Florida’s consumers by resulting in 

higher insurance premiums and fewer consumer choices.2  Data collected by the 

Florida Office of Insurance Regulation (“Office”) concerning assignment of benefits 

                                                           
1https://www.myfloridacfo.com/docs/CFO-Letter-to-President-FLA-

Bar032019.pdf 

 
2This amici brief focuses on the Court addressing Florida’s attorney’s fee statute as 

the financial incentive to the “unscrupulous attorneys” referenced in the Chief 

Financial Officer’s letter.  This focus, however, in no-way diminishes the problems 

caused by “questionable contractors,” that pay referral fees at the scene of a water 

loss, or who do shoddy repairs.   See Insurance Journal, Commentary:  How 

Florida AOB Crisis is Impacting State’s Independent Agents,  

https://www.insurancejournal.com/news/southeast/2019/03/19/520981.htm 

   

https://www.myfloridacfo.com/docs/CFO-Letter-to-President-FLA-Bar032019.pdf
https://www.myfloridacfo.com/docs/CFO-Letter-to-President-FLA-Bar032019.pdf
https://www.myfloridacfo.com/docs/CFO-Letter-to-President-FLA-Bar032019.pdf
https://www.myfloridacfo.com/docs/CFO-Letter-to-President-FLA-Bar032019.pdf
https://www.insurancejournal.com/news/southeast/2019/03/19/520981.htm
https://www.insurancejournal.com/news/southeast/2019/03/19/520981.htm
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showed that “trends in water losses identified in the 2016 report are continuing to 

escalate at an alarming rate.”3  The Office’s detailed and undisputed factual findings 

are set out in the Office’s two Data Call Reports.4  Importantly, the Office 

specifically found that: 

[T]he rising use of AOBs, and the acceleration of those trends over 

the last several years is resulting in tangible consumer harm.  

AOBs have been a part of Florida’s marketplace for more than a 

100 years.  Loopholes in the way that it is being used in the 

marketplace are driving up costs for homeowners across the state 

due to unnecessary litigation associated with certain AOB claims. 

 

Florida Office of Ins. Regul, Report of the 2017 Assignment of Benefits Data Call, 

https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport0208201

7.pdf (last visited Mar. 19, 2019).  Similar to the Office’s conclusion, data from 

Citizens Property Insurance Corporation (“Citizens”), the statutorily created insurer 

of last resort for residential properties, shows that assignment of benefits is resulting 

in higher insurance premiums to cover the increased assignment of benefits claims 

                                                           
3Fla. Off. of Ins. Regul., Report of the 2017 Assignment of Benefits Data Call, 

found at: 

https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport0208201

7.pdf, page 1. 
4Fla Off. of Ins. Regul, Report on Review of the 2015 Assignment of Benefits Data 

Call, found at:  

https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport0208201

6.pdf; and Fla. Off. of Ins. Regul., Report of 2017 Assignment of Benefits Data 

Call, found at: 

https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport0208201

7.pdf 

https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082017.pdf
https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082017.pdf
https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082017.pdf
https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082017.pdf
https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082016.pdf
https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082016.pdf
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for water remediation.5  Further, the Citizens’ data also shows that its ability to “de-

populate” or transfer homeowners from Citizens to private insurers has significantly 

dwindled from 2013 to 2018.6   It is a reasonable conclusion that Citizens’ dwindling 

ability to “de-populate” or “take-out” policies is the result of fewer insurers coming 

into the homeowner’s property casualty market.  New insurers are reluctant to enter 

a market where assignment of benefits claims and severity of costs are driving the 

market.  Thus, Citizens’ experience dovetails with Mr. Patronis’ concern that 

“questionable contractors and unscrupulous attorneys are teaming up to game the 

system.”    

     The “gaming of the system” referred to by the State’s Chief Financial Officer 

is the result of a misconstruction of Florida’s “one-way” attorney’s fee statute, 

section 627.428, Florida Statutes (2018), which creates an environment that is ripe 

for abuse.   Here is how it works. A homeowner with a water loss calls a water 

remediation company.  The homeowner gives the water remediation contractor an 

                                                           
5See  Citizens 2018 2018 Rate Kit, found at: 

https://www.citizensfla.com/documents/20702/4794283/2018+Rate+Kit/022a1c4d

-5b76-4438-8ef6-5b3b044b03c7 (stating that rates in Miami-Dade, Broward and 

Palm Beach Counties “would have to nearly triple to pay for non-weather related 

water losses and the litigation expenses that often accompany these claims.”).   
 
6See Citizen’s Take-Out Summary for 2013 through 2018, showing a significant 

decline in the number of homeowner policies transferred from Citizens to private 

insurers.  See Reports found at the following:  

https://www.floir.com/siteDocuments/Takeouts/TakeoutsSummary2013.pdf; and 

https://www.floir.com/siteDocuments/Takeouts/TakeoutsSummary2018.pdf 

https://www.citizensfla.com/documents/20702/4794283/2018+Rate+Kit/022a1c4d-5b76-4438-8ef6-5b3b044b03c7
https://www.citizensfla.com/documents/20702/4794283/2018+Rate+Kit/022a1c4d-5b76-4438-8ef6-5b3b044b03c7
https://www.floir.com/siteDocuments/Takeouts/TakeoutsSummary2013.pdf
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assignment of benefits to begin work immediately.  The homeowner may or may not 

understand that he or she has signed away all of their policy benefits, including the 

right to sue the insurance company.  The water remediation contractor makes repairs 

and tacks on fees or prices that are higher than would otherwise be paid.   The 

contractor submits the claim to the insurer, leaving the insurer’s claims adjuster 

nothing to adjust.  If the insurer denies the claim or offers something less than the 

amount sought by the contractor, then the contractor sues the insurer.  Under 

Florida’s one-way attorney’s fee statute, an unsuccessful contractor does not have 

any potential liability.  The contractor and its attorney have nothing to lose and much 

to gain.  The bottom line is that the “one-way” attorney’s fee statute encourages 

litigation, and discourages good faith negotiation between a contractor and the 

insurer.  It is APCIA and NAMIC’s position that section 627.428 has been construed 

in a manner that violates the statute’s plan language, and usurped the legislature’s 

determined method to protect consumers from the denial of valid insurance claims. 

 Florida courts follow the American Rule that attorney's fees may only be 

awarded pursuant to an entitling statute or agreement among the parties.” Am. 

Family Mut. Ins. Co. v. Alvis, 72 So.3d 314, 317 (Fla. 2d DCA 2011) (citing Dade 

Cnty. v. Pena, 664 So.2d 959, 960 (Fla.1995)).  Further, it is a general rule of 

statutory construction that courts should not depart from the plain and unambiguous 

language of the statute. Citizens of State v. Public Serv. Comm'n, 425 So.2d 534, 

541–42 (Fla.1982).  It is also a well-established rule in Florida that “statutes 
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awarding attorney's fees must be strictly construed.” Gershuny v. Martin McFall 

Messenger Anesthesia Professional Ass'n, 539 So.2d 1131, 1132 (Fla.1989). 

 Section 627.428, Florida Statutes, give a named insured or a beneficiary 

the unique right to a “one-way” award of an attorney fee.  The statute provides, 

in pertinent part: 

(1) Upon the rendition of a judgment or decree by any of the courts of 

this state against an insurer and in favor of any named or omnibus 

insured or the named beneficiary under a policy or contract 

executed by the insurer, the trial court or, in the event of an appeal in 

which the insured or beneficiary prevails, the appellate court shall 

adjudge or decree against the insurer and in favor of the insured or 

beneficiary a reasonable sum as fees or compensation for the insured's 

or beneficiary's attorney prosecuting the suit in which the recovery is 

had. 

 

The plain language of section 627.428(1) directs payment of attorney’s fees and 

costs upon rendition of a judgment in favor of a “named insured,” not an “assignee.”  

The legislature in weighing the policy determination of how to encourage payment 

of valid insurance claims provided this attorney’s fee provision right to “any named 

or omnibus insured or the named beneficiary.”  Notably absent is any reference to 

an “assignee.”  Under the requisite strict construction of statutes granting attorney’s 

fees, the expansion of an attorney’s fee award to cover assignees violates the plain 

language of section 627.428.   

APCIA and NAMIC recognize this Court held in Roberts v. Carter, 350 So. 

2d 78, 79 (Fla. 1977) that: 
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To eliminate any remaining confusion, we now reaffirm Wilder [v. 

Wright, 278 So. 2d 1 (Fla. 1973)] and hold that an award of 

attorney’s fees under Section 627.428(1) is available only to the 

contracting insured, the insured’s estate, specifically named policy 

beneficiaries, and third parties who claim policy coverage by 

assignment from the insured.  

 

(footnotes omitted; emphasis supplied).  The Court’s holding in Roberts for  the 

proposition that the attorney’s fee statute applies to assignees cites, in footnote 7 of 

the opinion, the decision of All Ways Reliable Bldg. Maintenance, Inc. v. Moore, 

261 So.2d 131 (Fla. 1972),7 as a basis for the holding.  A review of the All Ways 

Reliable Building case shows that the Court’s statutory construction grafted the 

common-law rule of law concerning assignments onto the statute awarding 

attorneys’ fees, which must be strictly construed.  Respectfully, such an engrafting 

was improper. 

 In the All Ways Reliable Building decision, this Court addressed whether an 

assignee under an insurance policy was entitled to costs and attorney’s fees pursuant 

to section 627.0127, Florida Statutes (1969)8.  This Court held: 

                                                           
7 The Court also cited  Travelers Ins. Co. v. Tallahassee Bank & Trust Co., 133 So.2d 

463 (Fla. 1st DCA 1961), cert. denied, 138 So.2d 332 (Fla. 1962), in support of its 

holding that an assignee may be awarded attorney’s fees under section 627.0127, 

Florida Statutes.  A review of the Travelers opinion, however, shows that it is 

factually distinguishable.  Travelers involved an assignee under a life insurance 

policy which defined “the beneficiary designated in the instant policies included the 

assigns of the insured.” Thus, the Court found that the assignee was entitled to 

attorney’s fees under the statute as a beneficiary.  Travelers does not stand for the 

blanket rule of law that an assignee of an insurance contract is entitled to attorney’s 

fees. 
8 The Court noted that section 627.0127, Florida Statutes (1969), was re-numbered 

section 627.428, Florida Statutes, at the time of the opinion on April 12, 1972.    

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS627.428&originatingDoc=Idbe7bc740c7311d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS627.428&originatingDoc=Idbe7bc740c7311d9bc18e8274af85244&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962200159&pubNum=735&originatingDoc=Idbe7bc740c7311d9bc18e8274af85244&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962200159&pubNum=735&originatingDoc=Idbe7bc740c7311d9bc18e8274af85244&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
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We find that the result of the decision herein of the District Court 

directly conflicts with the assignment rights of Petitioner as 

enunciated in the cases hereinbefore cited, and with the principle of 

law that the purpose of F.S. Section 627.0127, F.S.A. is to discourage 

contesting of valid claims of insureds against insurance companies. 

Under the broad interpretations which this Court has given Section 

627.0127, it would appear to follow that an assignee of an insurance 

claim stands to all intents and purposes in the shoes of the insured and 

logically should be entitled to an attorney’s fee when he sues and 

recovers on the claim. 

 

261 So. 2d at 132.  The Court’s language shows that it is giving a “broad 

interpretation” and taking the common-law rule on assignments and applying it to 

the statutory construction of the attorney’s fee statute.  The All Ways Reliable 

Building decision cites the policy of discouraging the contesting valid claims as the 

reason for the “broad interpretation.”  This erroneous interpretation is at the heart of 

the assignment of benefits problem.  

 Clearly, the All Ways Reliable Building decision and its progeny is contrary 

to the rule of law that statutes awarding attorney’s fees are to be strictly construed.  

The Court’s “broad interpretation” grafted the common-law rules concerning 

assignments as a party “stepping into the shoes” of the assignor onto this narrow 

statutory provision concerning an award of attorney’s fees.  The All Ways Reliable 

Building decision improperly usurped the Florida legislature’s role of weighing the 

public policy of how to discourage the contesting of valid claims.  If the Florida 

legislature determined that an award of attorney’s fees to an assignee was required 

to discourage the contesting of valid claims, then the legislature could have expressly 
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stated so in the statute.   

 While not at issue in this case, APCIA and NAMIC respectfully request that 

this Court cut the Gordian knot that assignment of benefits has become in Florida by 

recognizing that section 627.428, Florida Statutes, one-way attorney’s fee provision 

is to be strictly construed and that an assignee is not a named insured under the plain 

language of the statute.  By removing the financial incentive that is being misused 

by the “questionable contractors and unscrupulous attorneys teaming up to game the 

system,” identified by Mr. Patronis in his letter to the Florida Bar, this Court will 

have addressed the issue that is at the heart of the assignment of benefits crisis. 

CONCLUSION 

 The American Property and Casualty Insurance Association and the National 

Association of Mutual Insurance Companies respectfully request that this Court 

affirm the Fourth District Court of Appeal’s decision in Restoration 1 of Port St. 

Lucie, v. Ark Royal Insurance Co., which requires the consent of all insured for a 

valid assignment of benefits is consistent with Florida law, and reverse the decision 

in Security First Insurance Co. v. State, Office of Insurance Regulation, 232 So. 3d 

1157 (Fla. 5th DCA 2017). 

I HEREBY CERTIFY that a true copy of the foregoing was furnished to all 

counsel on the attached service list, by email, on this 22nd day of March, 2019. 

       /s/ Thomas P. Crapps 

       Thomas P. Crapps 

Florida Bar No. 878928 
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