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STATEMENT OF INTEREST 

  The Florida Insurance Council’s (“Council”) “mission is to provide 

value through education, research, and representation before consumer, legislative, 

regulatory, and judiciary organizations.  The Council is dedicated to the highest 

standards of business ethics and professionalism; committed to promoting and 

protecting the viability of the insurance market; resolved to earn consumer 

confidence and trust, and determined to foster a positive public image of the 

insurance community.”  Fla. Ins. Council, http://flains.org/about-us.html (last visited 

Mar.14, 2017).  The Council, established in 1962, is a trade association representing 

31 insurer-groups, consisting of 236 companies, which write over $35 billion a year 

in premium volume and provide all lines of coverage.  Id.  Council members hold 

more than 90 percent of the market share in residential and private passenger 

automobile coverage.  Id.   Further, in the past, the Council filed amicus curiae briefs 

on important issues concerning the insurance sector.  See, Sebo v. American Home 

Assurance Co., Inc., 208 So.3d 694 (Fla. 2016)(addressing whether concurrent-

causation doctrine, not efficient-proximate-cause theory applied when determining 

causation of insured’s loss); and Westphal v. City of St. Petersburg, 194 So.3d 311 

(Fla. 2016)(addressing workers’ compensation attorneys’ fees issue).   

 The Personal Insurance Federation of Florida (“PIFF”) was formed in late 

2010 with three charter members: Allstate and Castle Key Insurance Company, The 

http://flains.org/about-us.html
http://flains.org/about-us.html
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Progressive Group of Insurance Companies, and State Farm Insurance Companies, 

to create a dynamic, efficient, and competitive marketplace for personal insurance 

products for the benefit of all Floridians.  PIFF charter members represent more than 

twenty five percent (25%) of the homeowners insurance market. Pers. Ins. Fed. of 

Fla.,   http://piff.net/about-piff/ (last visited Mar. 14, 2019).  PIFF’s stated goal is 

that it “is committed to working for solutions that increase the availability of 

insurance, promote competitive pricing, and ensure industry solvency.”  Id.   

 The Council and PIFF are interested in the outcome of this case if an 

assignment of benefits occurs without the consent of all insureds, then the 

assignment results an insurer violating its statutory duty to act in good faith for all 

insureds, impairs the mortgagee/lender’s contractual rights and creates uncertainty 

in the law.1 This Court’s decision will directly impact an insurance company’s 

statutory duty to act in good faith by protecting all insureds under a policy, including 

mortgagee/lenders.  The Council and PIFF contend that under the analysis offered 

by Restoration 1 of Port St. Lucie (“Restoration 1”), and its amici, the Florida 

Advocates and the Florida Justice Association, the result will be numerous lawsuits 

arising from the same single claim by creating split causes of action by partial 

                                                           
1The Council and PIFF also are concerned with the rampant increase of Assignment 

of Benefits claims that is occurring in Florida, as outlined by the data gathered and 

reported by the Florida Office of Insurance Regulation and Citizens Property 

Insurance Corporation.  See Amici Curiae Brief filed by American Property and 

Casualty Insurance Association and the National Association of Mutual Insurance 

Companies in support of Ark Royal Insurance Company.  

http://piff.net/about-piff/
http://piff.net/about-piff/
http://piff.net/about-piff/
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assignments, and create untenable conflicts for insurers administering claims.  

Consequently, it is the position of the Council and PIFF that this Court’s decision 

bring clarity to the assignment of benefits issue, and the insurers’ duty to all insureds 

under a policy.    

SUMMARY OF ARGUMENT 

 

 Ark Royal’s Insurance policy, which requires all insureds, including any 

named mortgagee, to consent to an assignment of benefits is consistent with Florida 

law in three respects:   

First, the policy is consistent with the rule of law that a mortgagee/lender has 

an insurable interest in real property that secures a mortgage;   

Second, the policy is consistent with the standard uniform mortgage 

documents used in Florida that creates significant rights for mortgagee/lenders 

regarding insurance proceeds; and  

Third, the policy is consistent with the insurer’s statutory duty to act in good 

faith for all insureds under a policy, and consistent with Florida insurance law 

recognizing that mortgagee/lenders have significant rights protecting the insurable 

interest.   

  The rule of law is clear that an insurer may not require its consent for the 

assignment of benefits after a loss.  Restoration 1 advocates for an improper 
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expansion of the rule of law to the unsupported proposition that an assignment of 

benefits may be made without the consent of all insureds.2  Restoration 1’s erroneous 

interpretation creates confusion in the law by allowing for “split causes of action,” 

and creates uncertainty for insurers as to their statutory duty to act in good faith for 

all insureds.  In contrast, the Fourth District Court of Appeal’s decision on review 

clearly protects all of the insured interests in an insurance claim that affects the 

collateral under the loan, the home.   

 ARGUMENT 

 

A.  Ark Royal’s policy is consistent with Florida law regarding 

mortgagee/lender’s rights concerning insurance proceeds and 

standard mortgage documents. 

 

 Ark Royal’s policy requires all insureds to consent to an assignment of 

benefits.  (R 25, 272).  In evaluating the issue presented, it is helpful to quickly 

review the basic rules of law concerning the relationship between a 

mortgagor/borrower and a mortgagee/lender with regards to insuring the real 

property of home.   

 The law is clear that both the mortgagor/borrower and mortgagee/lender have 

an insurable interest in the mortgaged property.  Townsend v. First Federal Sav. & 

Loan Ass’n, 153 Fla. 535, 15 So. 2d 199 (1943); see also, 37 Fla. Jur. 2d Mortgages, 

etc. s. 154; and Thomas E. Baynes, Jr., Florida Mortgages,  Substantive Mortgage 

                                                           
2See Ark Royal Insurance Company’s Answer Brief/Cross-Initial Brief at page 14-

15. 
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Clause, s. 5-3, Taxes and insurance (Dec. 2016 Update). It is also well-settled that 

when a mortgagor/borrower agrees in the mortgage document to insure the premises 

for better security of the mortgagee/lender, the mortgagee/lender has a lien on any 

money that is due on the policy, to the extent of the mortgagee/lender’s interest in 

the property.  Atwell v. Western Fire Ins. Co., 163 So. 27, 30 (Fla. 1935).  One 

commentator has stated that there is no duty on the part of a mortgagor/borrower to 

purchase insurance for the benefit of the mortgagee/lender, unless the duty is found 

in the mortgage agreement.  See Baynes, Florida Mortgage at s 5-33.  “Generally, 

unless the policy proceeds have been assigned to the mortgagee, or the mortgagor 

has been required to insure the property for the benefit of the mortgagee, the 

mortgagee has no rights to the proceeds when there is a casualty on the property.”  

Id.4  The result is that mortgagees/lenders require that a mortgagor/borrower to 

purchase, maintain, and direct the payment of insurance proceeds to include the 

mortgagee’s/lender’s rights when obtaining a mortgage. Consequently, a 

mortgagee’s/lender’s rights concerning insurance proceeds for a loss of a secured 

                                                           
3Baynes, Florida Mortgage, Chapter 5, Substantive Mortgage Clauses, s. 5-3 (Dec. 

2016 Update), citing Clay v. Girdner, 138 So. 490 (Fla.1931); Atwell v. Western 

Fire Ins. Co., 163 So. 27 (Fla.1935); see also Inn at South Palm Beach, Inc. v. Jacobs, 

155 So. 835 (Fla.1934); Secured Realty Invest. Fund Ltd. v. Highland Ins. Co., 678 

So.2d 852 (Fla. 3d DCA 1996); and Lenart v. Ocwen Fin. Corp., 869 So.2d 588 (Fla. 

3d DCA 2004). 
 
4Baynes, Florida Mortgage, s. 5-3, citing Inn at South Palm Beach, supra; and 

Langford v. Wauchula State Bank, 4 So.2d 10 (Fla. 1941); Sumlin v. Colonial Fire 

Underwriters, 27 So.2d 730 (Fla. 1946); Restatement (Third) Property (Mortgages) 

§ 4.7, 4.8 (1997). 
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real property, like a home secured by a mortgage, are contractually determined by 

the mortgage agreement.   

 A review of a commonly used mortgage form in Florida confirms that a 

mortgagee/lender contract contains significant rights protecting the 

mortgagee/lender’s interest in the real property and any insurance proceeds.  A 

common standard mortgage form in Florida is the one used by the Federal National 

Mortgage Association, commonly known as “Fannie Mae,” and Federal Home Loan 

Mortgage Corporation, commonly known as “Freddie Mac” form.5   Under this 

standardized mortgage form, a mortgagor/borrower contractually grants a 

mortgagee/lender broad rights regarding the property insurance.  Specifically, under 

paragraph 5 of this standard Mortgage agreement, the parties agree that: 

1. Borrower will keep the real property insured against loss at an amount and 

for periods determined by the Lender. 

2. The Borrower’s insurer is subject to the Lender’s approval, and that all 

policies are subject to the Lender’s right to disapprove the policies. 

3. All insurance shall include a standard mortgage clause, and name Lender 

as mortgagee and/or an additional loss payee. 

                                                           
5Copies of the Standard, Uniform Mortgage instrument used by Fannie Mae and 

Freddie Mac can be found at the websites:   

https://www.fanniemae.com/singlefamily/security-instruments;  

http://www.freddiemac.com/uniform/unifsecurity.html 

https://www.fanniemae.com/singlefamily/security-instruments
https://www.fanniemae.com/singlefamily/security-instruments
http://www.freddiemac.com/uniform/unifsecurity.html
http://www.freddiemac.com/uniform/unifsecurity.html
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4. If the Borrower fails to maintain the coverage, the Lender may obtain the 

coverage at the Borrower’s expense. 

5. “In the event of loss, Borrower shall give prompt notice to the insurance 

carrier and Lender.  Lender may make proof of loss if not made promptly 

by Borrower.” 

6. “Unless Lender and Borrower otherwise agree in writing, any insurance 

proceeds, whether or not the underlying insurance was required by Lender, 

shall be applied to restoration or repair of the Property, if the restoration or 

repair is economically feasible and Lender’s security is not lessened.” 

7. “During such repair and restoration period, Lender shall have the right to 

hold such insurance proceeds until Lender has had an opportunity to 

inspect such Property to ensure the work has been completed to Lender’s 

satisfaction, provided that such inspection shall be undertaken promptly.  

Lender may disburse proceeds for the repairs and restoration in a single 

payment or in a series of progress payments as the work is completed.” 

8. “Unless an agreement is made in writing or Applicable Law requires 

interest to be paid on such insurance proceeds, Lender shall not be required 

to pay Borrower any interest or earnings on such proceeds.  Fees for public 

adjusters, or other third parties, retained by Borrower shall not be paid out 

of the insurance proceeds and shall be the sole obligation of Borrower.”   
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9. “If the restoration or repair is not economically feasible or Lender’s 

security would be lessened, the insurance proceeds shall be applied to the 

sums secured by this Security Instrument, whether or not then due, with 

the excess, if any, paid to Borrower.” 

Florida- Single Family- Fannie Mae/Freddie Mac Uniform Instrument, Mortgage at 

paragraph 5, Property Insurance.  Further, in paragraph 7 of the Mortgage form, 

concerning the Preservation, Maintenance and Protection of the Property, the 

Borrower and Lender agree that: 

If insurance or condemnation proceeds are paid in 

connection with damage to, or the taking of, the Property, 

Borrower shall be responsible for repairing or restoring the 

Property only if Lender has released proceeds for such 

purposes.  Lender may disburse proceeds for the repairs 

and restoration in a single payment or in a series of progress 

payments as the work is completed.  If the insurance or 

condemnation proceeds are not sufficient to repair or 

restore the Property, Borrower is not relieved of 

Borrower’s obligation for the completion of such repair or 

restoration. 

Clearly, a reading of this standard, uniform Mortgage form shows that a 

mortgagee/lender holds significant rights to both direct and disburse insurance 

proceeds, and protect its interest in the real property. 

 Ark Royal’s policy required that PNC Bank, N.A., the mortgagee/lender, 

listed as an “additional insured,” consent to an assignment of benefits.  This 

requirement is consistent with the Florida law recognizing a mortgagee/lender has 

an insurable interest in the real property, and the mortgagee/lender’s significant 
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rights found in a standard mortgage document.  The Ark Royal policy is consistent 

with the recognition of an “insurable interest” and the contractual obligations 

between the parties.  Moreover, Ark Royal’s policy language does not restrict an 

insured homeowner’s rights to assign insurance proceeds, but rather seeks to require 

that all insureds have a say in the assignment of the insurable interest.  This provision 

dovetails with the insurer’s statutory duty to deal in good faith for all insureds. 

B.  Insurer’s statutory duty to act fairly and honestly to all insureds. 

 Insurers have the statutory duty to act in good faith in settling claims, by acting 

fairly and honestly towards their insureds with due regard for the insureds’ interests. 

§624.155, Fla. Stat. (2016).  Ark Royal owed this good faith duty to the insured 

homeowners, John and Liz Squitieri, as well as PNC Bank, as a listed additional 

insured.  By requiring the Squitieris and PNC Bank to consent to an assignment of 

benefits of the insurance proceeds, Ark Royal was treating each insured fairly and 

equally.  Each insured, the homeowner and the mortgagee/lender, are given the 

opportunity to participate in the decision on how best to protect the home and use 

the insurance proceeds.   

 Furthermore, Florida law shows the legislative intent that an insurer protect 

the individual interest of each insured, including a mortgagee/lender, when insuring 

real property.  For example, an insurer cannot exclude windstorm and hurricane 

coverage for a home without a written waiver “signed by every other named insured 

on the policy,” and “written statement from the mortgageholder or lienholder” 
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approving the policyholder’s decision.  §§ 627.712(2)(a), (b), Fla. Stat. (2016); 

627.701(4)(d)1. a., b, (Fla. Stat 2016)(requiring policyholder to provide insurer with 

written waiver that he or she did not want insurance to pay for damage from 

hurricanes, and written statement from mortgage holder approving the 

policyholders’ election).  Conversely, the law recognizes that a mortgagee/lender’s 

consent or endorsement of insurance proceeds is not required when the insurance 

proceeds are not directed to the real property that is secured by the mortgage.  See 

§627.70121, Fla. Stat. (2016)(providing that if a structure insured by a policy is 

subject to a mortgage or lien, claims payments may only be made “without requiring 

a dual endorsement from any mortgageholder or lienholder” for “personal property 

and contents, additional living expenses, and other covered items that are not subject 

to a recorded security interest that is noted in the dual interest provision of the 

policy.6”   

C. The Fifth District Court of Appeal’s decision in Security First 

Insurance Co. v. State, Office of Insurance Regulation, 232 So. 3d 1157 

(Fla. 5th DCA 2017) misconstrues case law. 

 

 Ark Royal’s Answer Brief at pages 14-15 clearly shows how the Fifth District 

Court of Appeal’s decision in Security First Insurance Co. v. State, Office of 

Insurance Regulation, 232 So. 3d 1157 (Fla. 5th DCA 2017) improperly expands the 

common law rule in West Florida Grocery Co. v. Teutonia Fire Insurance Co., 77 

                                                           
6Section 627.70121, Florida Statutes, specifically refutes the argument offered by 

the Florida Justice Association at page 12 of its amicus brief that Ark Royal’s policy 

would require a mortgage holder’s consent to clean or restore personal belongings.   
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So. 209 (Fla. 1917).   The mistaken interpretation in Security First Insurance Co., 

harms other insureds, creates uncertainty in the law, and impairs the 

mortgagee/lender’s contractual rights, as well as violating the basic contractual 

provisions contained in standard mortgage documents.  The Council and PIFF offer 

the following two examples to demonstrate its point.   

  Example 1 

 Two individuals, Homeowners A and B, own an undivided property interest 

in a home.  The home is insured by Insurer and secured by a Bank owned mortgage.  

An insured loss occurs. Homeowner A assigns the insurance claim to Company X.  

Homeowner B and the Bank have not consented to the assignment.  Company X 

performs the insured repair and submits its bill to the Insurer to be paid.  Homeowner 

B and the Bank object to the Insurer making the payment because each finds 

Company X’s work substandard.  Also, the Bank asserts that under the mortgage 

documents and policy, it is has an insurable interest and wanted to inspect or direct 

the insurance proceeds disbursement.  

 Under Restoration 1’s analysis, the Insurer is put in an untenable situation.  

The position advocated by Restoration 1 creates a partial assignment and results in 

“split causes of action” described by Ark Royal’s Answer Brief at 11-12. The Insurer 

is subject to be sued by Company X, as well as Homeowner B and the Bank in 

separate lawsuits.  If the Insurer pays Company X, the Insurer has violated its good 

faith duty toward Homeowner B and the Bank, as other insureds under the policy.  
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Homeowner B and the Bank may sue the Insurer for the insurance proceeds in order 

to make a satisfactory repair claiming an invalid assignment, even though Company 

X has already been paid.  In addition, the Bank may claim that the Insurer in making 

a payment to Company X, without the Bank’s consent concerning the insurance 

proceeds, has impaired and violated the Bank’s contractual rights under the 

mortgage.  As seen earlier, the standard, uniform mortgage form gives the Bank 

significant contractual rights concerning the disbursement of insurance proceeds.  

Consequently, Restoration 1’s analysis that the Bank’s consent is not required to 

assign benefits under an insurance policy, which secures the real property subject of 

a mortgage, is an impairment of the Bank’s contractual rights.  See Art. 1, §10, Fla. 

Const. 

 On the other hand, if the Insurer refuses to pay Company X because there is 

an invalid partial assignment, then the Insurer is in violation of the assignment made 

by Homeowner A, and could be potentially subject to attorneys’ fees pursuant to 

section 627.428, Florida Statutes.  All of these undesirable outcomes are a result of 

adopting a rule of law that the consent of all insureds is not required before making 

an assignment of benefits under the insurance policy.   

Example 2 

 The first example is further complicated if the facts are changed slightly to 

reflect that the insured property is homestead of Homeowners A and B are married.  

The law provides that a homestead property is protected from forced sale or liens, 
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with the exception of taxes and assessments, obligations contracted for purchase of 

the property, and obligations for improvements and repairs.  Art. X, § 4, Fla. Const.  

Further, in order to alienate the homestead protection both spouses are required to 

join in the decision.  Clemons v. Thornton, 933 So. 2d 1054 (Fla. 1st DCA 

2008)(holding that both spouses must join in conveyance of a homestead owned by 

one spouse to a third party).  Finally, the law recognizes that insurance proceeds 

from an insurance claim concerning the homestead are protected from liens.  See 

Quiroga v. Citizens Property Ins. Corp., 34 So. 3d 101 (Fla. 3d DCA 2010)(holding 

law firm that secured homeowner's insurance proceeds for the benefit of a client 

whose house was damaged by hurricanes could not impress a charging lien on such 

proceeds because the proceeds were constitutionally exempt homestead property not 

subject to attachment by means of a charging lien).  

 Applying these rules of law concerning homestead to the hypothetical, it is 

clear that Homeowner A cannot enter into an assignment of benefits of the insurance 

proceeds without joining Homeowner B.  Yet, under the blanket rule that any insured 

may freely assign the insurance benefits does not recognize this homestead 

limitation.  The undersigned recognizes that a mortgagee/lienholder does not sit in 

the same place as a spouse claiming homestead.  However, it is important to note 

that under the insurance policy the spouses claiming homestead are “insureds,” and 

the mortgagee is identified as an “additional insured.”  All of the parties are 

identified as “insured,” under the policy.  Moreover, as shown by the standard, 
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uniform mortgage forms the homeowners have granted the Bank significant rights 

as the mortgagee/lender.  Despite the homeowners and Bank being identified as 

“insureds” in the insurance policy, Restoration 1 and its amici fail to show any basis 

for distinguishing between the insureds under the policy.  In contrast to the 

uncertainty created by the Security First decision and the position advocated by 

Restoration 1, Ark Royal’s policy adds clarity and protects all insureds.  Ark Royal’s 

policy avoids causing split causes of action, and a potential problem with homestead 

proceeds by treating all the insureds equally and fairly, which is what the law 

requires. 

CONCLUSION 

 The amici curiae request that this Court affirm the Fourth District Court of 

Appeal below recognizing that Ark Royal’s insurance policy, which requires the 

consent of all insured for a valid assignment of benefits is consistent with Florida 

law, and reverse the decision in Security First Insurance Co. v. State, Office of 

Insurance Regulation, 232 So. 3d 1157 (Fla. 5th DCA 2017).   
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