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INTRODUCTION 

 

Amicus Curiae, Restoration Association of Florida, submits this brief in 

support of Petitioner/Cross-Respondent, RESTORATION 1 OF PORT SAINT 

LUCIE LLC.  

In this brief, the Petitioner/Cross-Respondent, RESTORATION 1 OF PORT 

SAINT LUCIE LLC. will be refered to as “RESTORATION 1” and the 

Respondent/Cross-Petitioner, ARK ROYAL INSURANCE COMPANY, will be 

referred to as “ARK ROYAL.” Amicus Curiae, RESTORATION ASSOCIATION 

OF FLORIDA, will be referred to as “RAF.”  

IDENTIFICATION OF AMICUS 

RAF is a non-profit organization dedicated to protecting and promoting 

the trade, interests, and rights of independent contractors specializing in water, 

fire, wind and mold restoration. RAF also provides education, training and 

support to its members and industry professionals regarding technical and legal 

developments impacting the industry.  

INTERESTS OF AMICUS 

RAF’s membership includes independent contractors who perform water, 

fire, wind and mold restoration services to insureds’ homes that have been 

damaged by water, fire, wind or mold. RAF is focused on representing the 

interests of its members and of the interests of the insureds who RAF’s 
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members have contracted with for water, fire, wind or mold restoration services 

on an assignment of benefits (“AOB”). 

  Many of RAF’s members perform their services on an emergency basis 

at all times of the day or night. Typically, insureds do not possess the money 

necessary to pay for emergency repair services caused by unexpected losses in 

their homes or don’t have immediate access to the funds needed to pay for 

emergency mitigation and repair services. However, all-too-often, the repairs 

that are performed are of an emergent and immediately-necessary basis. 

Therefore, many RAF members and industry professionals perform 

water, fire, wind and mold restoration on an AOB, which allows the contractor 

to stand in the shoes of an insured. More particularly, the AOB allows 

emergency service and mitigation providers to deal directly with the insurers 

regarding payment issues and, if necessary, to contest directly with the insurer 

if there is a dispute over payment. In exchange, contractors like RAF’s 

members agree not to collect up-front payment from insureds (or collect a 

reduced amount to cover the deductible) allowing fast and affordable access to 

repair and remediation services. 

As a practical matter, RAF members and other emergency mitigation and 

service providers have found themselves in a similar position to many doctors and 

hospitals that rely on insurance assignments: their customers need immediate help 
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and the customers have valid insurance but lack the wherewithal, know-how and 

financial resources to cover the expenses of what is often a long and contested 

claim process. AOB’s allow access to swift and necessary repair and mitigation. 

The Fourth District Court of Appeals’ decision directly impacts RAF and its 

members by effectively gutting the long-standing right of post-loss assignment.  

Specifically, RAF is deeply concerned that an added condition requiring prior 

consent from of an often distant and inaccessible lender becomes effectively a 

practical impossibility when dealing with implementing emergency mitigation and 

repairs.  Put more simply, emergency service and mitigation providers cannot 

afford to take on a costly emergency service job on credit and then wait to see if 

and when a lender will consent to an insurance assignment.  Mitigation/Emergency 

service jobs happen at all hours and all days and service providers and property 

owners need to be able to respond quickly to preserve and protect the property (a 

condition always required by insurers). 

Insureds’ interests are also impacted by the Fourth District Court of 

Appeal’s restriction on AOBs because the decision impairs the insureds’ right to 

contract; impedes their ability to swiftly obtain covered services needed to preserve 

and protect their property; and injects insureds into litigation and claims disputes 

that policyholders will rightly maintain ought to be dealt with directly between the 

insurer and the contractor. 
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SUMMARY OF ARGUMENT 

AMICUS maintain that the Fourth Disitrct Court of Appeal’s decision 

should be quashed and the Fifth Distirct Court of Appeal’s decision should be 

affirmed.  This Court has long upheld the notion that proceeds payable after a loss 

has occurred should be freely assignable by the policyholder.  The reasoning is 

sound.  The insurer has elected to underwrite a risk.  That risk/loss has already 

occurred.  And the two remaining questions from that point on become – who gets 

paid the money and how much?   

Naturally, policyholders are all-too-often required by their circumstances 

(and their insurance contracts) to quickly repair and remediate their homes to 

prevent further damage to the insured property and contractors need either up-front 

payment or the security of controling their own collection and claim with the 

insurer if they are going to do a costly job on credit.  Adding a requirement of 

additional party consent(s) effectively serves as a practical bar to assigning benefits 

which this Court has previously held should be freely assignable post-loss.  
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ARGUMENT 

 

THE INSURER'S PURPORTED LENDER CONSENT REQUIREMENT 

IMPOSES A NEEDLESS AND UNPRECEDENTED PRE-CONDITION ON A 

HOMEOWNER'S ABILITY TO ASSIGN INSURANCE BENEFITS THAT 

WOULD EFFECTIVELY GUT PROPERTY OWNER'S ACCESS TO SWIFT 

AND MEANINGFUL MITIGATION AND EMERGENCY SERVICES 

 

Dating back to 1917, this Court recognized that “provisions in insurance 

contracts requiring consent to assignment of the policy do not apply to assignment 

after loss.” W. Fla. Grocery Co. v. Teutonia Fire Ins. Co., 74 Fla. 220, 77 So. 209, 

210–11 (1917). This legal point has been sufficiently addressed in the 

RESTORATION 1’s Initial Brief and fellow Amicus FJA’s Initial Brief.  

This brief touches on the practical implications of the Fourth District’s 

decision on policyholders and restoration/mitigation professionals – specifically, 

how post-loss assignments of benefits (approved by this court so long ago in W. 

Fla. Grocery Co.) provide an important good enabling insureds to have access to 

swift and affordable repairs/remediation on credit; why the Fourth District Court of 

Appeal’s decision jeopardizes this important good; how insurers already have more 

than a few less-extreme means of cost-containment than a practical bar on 

assignment of insurance benefits; and why lenders’ interests are sufficiently 

protected under homeowners policies
1
.   

                                                           
1
 RAF raises the “real-life-practice” point that for an emergency service provider 

facing an on-the-spot decision of whether to undertake a costly remediation job on 

credit there is little-to-no likelihood that the contractor would be able to 
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A. The Growing Need and Use for Assignments of Benefits 

Assignments of insurance benefits are nothing new and they have long been 

used by lenders, Taylor v. Deutsche Bank National Trust Company, Etc., 44 So.3d 

618 (Fla. 5th DCA 2010); hospitals, Progressive Select Insurance Company v. 

Florida Hospital Medical Center, 260 So.3d 219 (Fla. 2018); and even insurers, 

Continental Casualty Company, Etc. v. Ryan Incorporated Eastern, 974 So.2d 368 

(Fla. 2008), to ensure payment of insurance claim obligations. From the 

perspective of the mitigation and restoration industry, work is quite often on an 

emergency basis, with payment and credit decisions needing to be made on the 

spot.  Options are generally: 

1) Collect payment up front (which insureds, especially in an emergency 

situation, are often unable to do).  Such an approach can also lead to 

shoddy self-help repairs by insureds unable to afford a professional 

contractor. 

2) Collect from the insured in installments - (which is risky and often 

secured by a lien on the insured’s property).  Such an approach utilizing 

liens and collection efforts presumably pressures the insured to battle 

                                                                                                                                                                                           

successfully:  1) locate the lender; 2) make contact with the correct lender 

representative responsible for consent; 3) negotiate the lender’s consent and 4) 

obtain the return documents for the insurer before the emergency work is 

completed and substantial costs/labor are expended. Hence, RAF refers to a lender 

consent requirement as being what amounts to a practical or effective bar to 

assigning benefits in these cases. 
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his/her insurer through the slow and grueling claims process.  It can also 

often leave Goliath battling uncle David, a retired baker from Delray.   

3) Await the insured obtaining a loan or additional financing - While 

certainly advantageous to the banking and lending industry, this option 

leaves the insured’s home deteriorating through the process. It also 

assumes that the insured will be able to obtain financing which, naturally, 

adds costs for the insureds.     

RAF would join Restoration One and the FJA in asserting that assignments 

of benefits, used by reputable contractors, provide an efficient way to enable 

policyholders to quickly obtain needed and effective emergency mitigation/repairs. 

B. Insurer Cost and Litigation Containment Tools 

Insurers have made much of the argument that restraining or limiting 

assignment is somehow necessary to contain restoration/mitigation costs.  RAF 

would respectfully submit that insurers wishing to control costs and avoid litigating 

pricing disputes with service providers already have a number of powerful tools at 

their disposal.  For example, Insurers can (and often do) include a mandatory 

appraisal alternative dispute resolution process in their contracts.  Additionally, a 

number of insurers have policies which allow the insurer the option to undertake 

the remediation through its own network contractors. Finally, other policies 

provide reduced coverage limits generally between $1,000.00 to $3,000.00 (and 
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sometimes reaching $10,000.00) which further limit insurer’s costs and exposure.  

Put simply, insurers are already utilizing cost-containment options without adding 

the near-impossibility of obtaining lender consent at the onset of a job.  

C. Lender and all-party consent in practice amounts to a bar on post-loss 

AOBs and to insurers creating a lender veto on the policyholder’s choice 

of contractor. 

 

RAF has addressed in this brief a number of its concerns with regard to the 

near impossibility of obtaining lender and all additional insureds’ signed consent to 

an assignment of benefits within what are generally the very swift time frames of 

an emergency mitigation or repair job (which are often completed in three to five 

days). 

As to the consent of all additional insureds (as opposed to a single 

policyholder generally acting on implied or actual authority to act for the 

household in response to an emergency), contractors in practice frequently 

confront situations where the additional insureds are unavailable to sign but direct 

a household member/co-insured to take action and sign or situations where a co-

insured is incapable of entering into an assignment (in cases of infirmity or 

incapacity).  

Ultimately, unduly cumbersome consent restrictions placed on contractor 

assignments can be expected to lead to more contractors requiring upfront payment 

from insureds for emergency repairs to minimize the bureaucracy and uncertainty 
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associated with accepting AOBs, more liens on properties, as well as number of 

policyholders who will turn to self-help via improper and un-permitted repairs 

because they have an unsettled insurance claim and no funds to front the needed 

work — leaving the property in disrepair and the lender’s collateral at greater risk. 

D. Lenders interests are already protected by property insurers and their 

policies. 

 

The Fourth District Court of Appeal’s decision effectively creates a new 

restriction on the insured’s right to contract with the independent contractor of 

their choosing – namely, it gives the lender the right to reject an insured’s 

agreement with a contractor of the insured’s choosing, where typically no such 

right previously existed.  As aptly pointed out in RESTORATION 1’S Initial Brief 

and fellow Amicus FJA’s Initial Brief, the lender needs no such additional security 

as mortgagees’ interests in the property are protected by policy requirements 

mandating that the mortgagee to be listed as a payee on any insurance checks, and 

requiring their endorsement of the check in order for any funds to be disbursed.  

The mortgagee’s interest is further protected as they are authorized to 

inspect the property to ensure that all work was completely properly before 

endorsing payment or releasing the funds. A mortgagee’s interest is in the property 

and, thus, in the quality of the work performed to the property. The quality of the 

work performed is controlled by the mortgagee’s regulation and inspection of the 

property post-repair – not by adding an AOB endorsement race prior to repair.  
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Instead, the AOB lender consent requirement places insureds who can’t front 

or immediately borrow funds for repairs to potentially decide between jeopardizing 

coverage (by not completing proper repairs/mitigation in accordance with their 

policy requirements or alternatively engaging in self-help patchwork “fixes”) or 

seeking out finance or funding while the property deteriorates.  Neither is more 

palatable than letting contractors and insurers continue to do what they have done 

for decades under W. Fla. Grocery Co., supra – deal directly with each other to 

resolve their assigned claims so the insured can get on with his life and complete 

repairs.  

CONCLUSION 

 

 Based upon the foregoing, this Court should follow its more than 100 year 

history in rejecting restrictions on post loss assignments by quashing the decision 

of the Fourth District Court of Appeal and affirming the decision of the Fifth 

District Court of Appeal. 
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