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PRELIMINARY STATEMENT 

 

The Florida Justice Association (FJA) is dedicated to strengthening and 

upholding Florida's civil justice system and protecting the rights of Florida's citizens 

and consumers. We passionately believe that all Floridians benefit when deserving 

individuals have a fair chance to seek justice in our state's courts and that Florida's 

consumers are made safer when large corporations and industries are held to a high 

ethical standard and accept fair responsibility for their actions. 

FJA (or its predecessor) has appeared as amicus curiae in hundreds of cases 

in this Court and other Florida appellate courts, including cases involving insurance 

disputes. See e.g. Macola v. Government Employees Ins. Co., So. 2d 451 (Fla. 2006); 

Berges v. Intfinity Ins. Co., 896 So.2d 665 (Fla. 2004); State Farm Mut. Auto. Inc. 

Co. v. Laforet, 658 So.2d 55 (Fla. 1995). 

This Court and the district courts of appeal have consistently held that post 

loss claims are freely assignable and conditions and restrictions on assignment of a 

post loss claims are invalid. See e.g., W. Fla. Grocery Co. v. Teutonia Fire Ins. 

Co., 74 Fla. 220 (1917); Lexington Ins. Co. v. Simkins Indus., Inc., 704 So.2d 1384 

(Fla.1998); One Call Prop. Servs. Inc. v. Sec. First Ins. Co., 165 So.3d 749 (Fla. 4th 

DCA 2015); Citizens Prop. Ins. Corp. v. Ifergane, 114 So.3d 190 (Fla. 3d DCA 

2012); Better Constr., Inc. v. Nat'l Union Fire Ins., 651 So.2d 141, 142 (Fla. 3d DCA 

1995). The District Court decisions under review are of special interest to FJA 
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because it jeopardizes the above-stated long-standing principle and creates 

restrictions on the free assignability of post loss claims not previously recognized by 

Florida courts.  

SUMMARY OF ARGUMENT 

 

In Florida, post-loss claims have always been “freely assignable” because the 

bargained-for risk prior to the loss is not changed in any material way after the loss 

has occurred and the assignment in no way affects the rights of the carrier. 

Additionally, “conditions” or “restrictions” on assignability of an insurance claim 

have been void for the last century, pre-dating the Florida Constitution. 

Claims under an insurance policy are vested property rights in the 

policyholder and thus are protected property rights under the Florida Constitution. 

The Florida Constitution affords the “Basic Right” to “acquire, possess and protect 

property” as well as describing these rights as “inalienable.” Conditions or 

restrictions placed upon these inalienable rights are void as unconstitutional. 

If the alleged basis for the controversial policy language is to protect the 

mortgagee’s (and others’) interests in the settlement funds, the “Mortgage Clause” 

and “Loss Payment” provision found in the policies of insurance already adequately 

protect those interests by ensuring the carrier’s payments include those parties’ 

names. Any additional conditions or restrictions on post-loss assignments grant no 
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additional protections and are only a thinly-veiled attack on the practicability of the 

notion of post-loss claims being freely assigned. 

The trial court and Fourth District went outside the four-corners of the 

Complaint in rendering its order/opinion. 

Lawsuits begin with a denial of claimed benefits under the policy and end 

with settlement or a verdict and anecdotal data, likely misused, has no place in 

arguments presented by the issues in the case. 

POINT-ON-APPEAL 

 

ANY “CONDITION” OR “RESTRICTION” ON AN 

ASSIGNMENT OF BENEFITS VIOLATES THE 

CONSTITUTIONALLY PROTECTED RIGHT TO 

“FREELY” ASSIGN ONE’S POST-LOSS INSURANCE 

CLAIM. 

 

  When it comes to “conditions” or “restrictions”1 on assignability of an 

insurance claim, over a century ago this Court, agreeing with the Supreme Court of 

Georgia, stated that conditions or restrictions that do not affect the insurer’s ultimate 

liability under the policy do not apply to post-loss assignments. W. Florida Grocery 

Co. v. Teutonia Fire Ins. Co., 77 So. 209 (Fla. 1917) (“The policy was assigned after 

loss, and it is a well-settled rule that the provision in a policy relative to the consent 

                                                 
1 Whether a phrase is couched a “condition” or a “restriction” by various authors of 

opinions, matters not. 
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of the insurer to the transfer of an interest therein does not apply to an assignment 

after loss.”). 

 In W. Florida Grocery, the Court was faced with a “condition” (or 

“restriction”) of assignability being that of the insurer’s consent. As is the case sub 

judice, the policy in question was that of the form of a contract of adhesion. The W. 

Florida Grocery contract’s terms required “insurer consent” for any assignment of 

the policy or post-loss assignment of the chose in action created by the claim. 

The rationale behind this Court’s holding is that a “post-loss” assignment does 

not change the bargained-for risk associated with the insurance policy. The loss has 

occurred, and the damage is done. Apply the terms, conditions and exclusions of the 

policy to the loss and make the adequate payment, if appropriate.  

 In finding any “condition” inapplicable to post-loss assignments, the W. 

Florida Grocery Court stated: 

The policy was assigned after loss, and it is a well-settled rule that the 

provision in a policy relative to the consent of the insurer to the transfer 

of an interest therein does not apply to an assignment after loss. 

 

It is true that the assignment in this case contains the words ‘subject to 

the consent of the Teutonia Fire Insurance Company of New Orleans, 

La.,’ but, as such consent was not necessary to its validity, the 

condition was superfluous. 

 

In the case of Georgia Co-operative Fire Ass'n v. Borchardt, 123 Ga. 

181, 51 S. E. 429, 3 Ann. Cas. 472, where this question was considered, 

the court said: 

‘The assignments being perfectly valid without the consent of the 

insurer, and its rights being in no way affected thereby, the condition 
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* * * was superfluous, and the law will not tolerate its enforcement 

against the assignee. The words ‘subject to the consent of the Georgia 

Co-operative Fire Association’ are to be treated as mere surplusage.' 

(emphasis added).  

 

 Here, as in W. Florida Grocery and Georgia Co-operative Fire Ass’n, any 

“condition” on a post-loss assignment are, by long-standing law, “superfluous” and 

“mere surplusage” and the law should “not tolerate its enforcement against the 

assignee” because the assignment in no way affects the rights of the insurance 

carrier. 

 The Fourth District, in its opinion that is the subject matter of this appeal 

defines Ark Royal Insurance Company’s language as a legal “condition” on 

assignability only in that it requires a different party than the insurance carrier to 

consent to the assignment. Restoration 1 of Port St. Lucie v. Ark Royal Ins. Co., 255 

So. 3d 344, 348 (Fla. 4th DCA 2018). Who may consent to an assignment being 

executed is a distinction without a difference that the Fourth District did not, and 

probably could not on the record, differentiate and justify. The Fourth District went 

to great extremes to state why this Court’s opinion in W. Florida Grocery didn’t 

apply, stopping just short of overruling the Court itself, and instead using “freedom 

of contract” as the alternative reasoning to avoid this Court’s pronouncement that 

“conditions” on the post-loss assignability are void in the context that the post-loss 

assignment when the insurer’s “rights are in no way affected, thereby.” W. Fla. 

Grocery at 224. 
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Nothing over the course of the 102 years since this Court’s pronouncement in 

W. Fla. Grocery has changed in the law or circumstance to provide this Court reason 

to recede from its sound ruling that post loss assignment conditions, restrictions or 

limitations are invalid as post-loss claims should be freely assignable when they do 

not affect the insurer’s rights or bargained-for risk. 

Conditions or Restrictions on the Assignability of a Post-Loss Claim are 

Unconstitutional 

 

All-natural persons have the inalienable right to acquire, possess, and protect 

their property. Article I, Section 2, Constitution of Florida. “It has been long 

recognized that the rights in property are basic civil rights.” Corn v. State, 332 So.2d 

4, 7 (1976). The “right to property has been characterized as a sacred right, the 

protection of which is an important object of government.” Corn v. State at 7, citing 

16 Am.Jur.2d, Constitutional Law Section. 

The claim under an insurance policy is a property right. this Court stated, “[A] 

vested cause of action, or ‘chose in action’ is personal property entitled to protection 

from arbitrary laws.” Sunspan Eng’g & Const. Co. v Spring-Lock Scaffolding Co., 

310 So.2d 4 at 8. 

“Access to the courts—that is, the right to redress grievances—is a protected 

property right.” Candansk, LLC v. Estate of Hicks ex rel. Brownridge, 25 So. 3d 580, 

583 (Fla. 2d DCA 2009) citing Logan v Zimmerman Brush Co., 455 U.S. 422, 428 

(1982). It is undisputed that Florida, and the United States of America, has placed 
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such a great importance on the protection of the property rights of the citizens, 

including those property rights acquired after a covered loss associated with an 

insurance policy, that it was placed in the “Basic Rights” section of the very first 

Article of the Florida Constitution. To buttress the importance the framers of Florida 

Constitution gave the “inalienable” right ….” to acquire, possess and protect 

property.” Article I, Section 2, Constitution of Florida. 

“A chose in action arising out of contract is assignable and “may be sued upon 

and recovered by the assignee in his own name and right.” Spears v. W. Coast 

Builders’ Supply Co., 101 Fla. 980, 983, 133 So. 97, 98 (1931). “A claim on an 

insurance policy is a chose in action and is assignable as such.” One Call Property 

Services Inc. v. Security First Ins. Co.¸165 So.3d 749, 752-753 (Fla. 4th DAC 2015) 

citing United Cos. Life Ins. Co. v. State Farm and Fire Cas. Co., 477 So.2d 645, 646 

(Fla. 1st DCA 1985).  

All courts of the Nation have gone to great lengths to protect the inalienable 

right to transfer and possess property, and this Court has previously struck down 

laws created by the legislature that were deemed arbitrary.  

The language tucked in to Ark Royal’s policy of insurance, located inside Ark 

Royal’s contract of adhesion is the definition of arbitrary language.  An adhesion 

contract is a “[a] standard-form contract prepared by one party, to be signed by 

another party in a weaker position, usually a consumer, who adheres to the contract 
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with little choice about the terms.” CONTRACT, Black’s Law Dictionary (10th ed. 

2014). Furthermore, contractual language requiring consent for the assignment of 

contracts, contractual interests, rights, and obligations has no effect on the 

assignment of a chose in action for breach of the contract. C.P. Motion, Inc. v. 

Goldblatt, 193 So.3d 39, 43 (Fla. 3d DCA 2016); Aldana v. Colonial Palms Plaza, 

Ltd., 591 So.2d 953, 955 (Fla. 3d DCA 1991); Paley v. Cocoa Masonry, Inc., 433 

So.2d 70, 70–71 (Fla. 2d DCA 1983) (“[T]he prohibition of a contract against 

assignment is against an assignment of rights and privileges under the contract. That 

prohibition does not prohibit the assignment of a claim for damages on account of 

breach of contract.”). Spa Creek Services, LLC v. S.W. Cole, Inc., 239 So. 3d 730, 

734 (Fla. 5th DCA 2017). 

Simply put, the right to own property is a basic inalienable civil right and the 

right to freely assign property, specifically a chose in action, is protected. The ruling 

from the Fourth District Court of Appeal is in complete conflict with these rights 

and protections. To hold that an individual cannot assign its right to property to 

another, based upon contractual provision contained in a contract which the insured 

had no choice about the terms, clearly violates the constitutional protection of 

property ownership and the inalienable right to convey one’s property rights. The 

enforcement of the policy language contained in this insurance policy would clearly 
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be an unconstitutional encroachment of the rights of the insured and its chosen 

contractor. 

Any Conditions or Restrictions on Post-Loss Assignability Run Afoul of the 

Premise of Post-Loss Claims Being “Freely Assignable” 

 

 It has been consistently held by the Court that the right to recover is freely 

assignable after loss. See Accident Cleaners, Inc. v. Universal Ins. Co.¸186 So.3d 1 

(Fla. 5th DCA 2015).  In the case at bar, Ark Royal simply regurgitates many of 

those failing arguments made by Universal Insurance Company in Accident 

Cleaners, and those arguments should bear a similar result. In Accident Cleaners, 

the Fifth District stated “Appellee’s argument ignores that the right to recover is 

freely assignable after loss and that an assignee has a common-law right to sue on a 

breach of contract claim.”  Id. at 3.   “Furthermore, the right to sue for a breach of 

contract to enforce assigned rights was recognized early in Florida 

history. See Nationwide Mut. Fire Ins. Co. v. Pinnacle Med., Inc., 753 So.2d 55, 57 

(Fla.2000) (“The right of an assignee to sue for breach of contract to enforce 

assigned rights predates the Florida Constitution.” (citing Robinson v. Nix, 22 Fla. 

321 (1886))). Id. 

Additionally, in Accident Cleaners, when examining section 627.405, Fla. 

Statutes, the Fifth District described “the inability for insurers to restrict post-loss 

assignments” as “well-settled common law.” Id. 



10 
 

“Freely” is the adverb of “free”, which is defined by Black’s Law Dictionary 

as “unrestricted and unregulated”. Black's Law Dictionary (10th ed. 2014). It is clear 

that it is the belief of the Florida Courts that a post-loss assignment of the claim, or 

chose in action, is to be unrestricted and unregulated.  

The Fourth District Court of Appeal found that the policy language subject to 

this suit was NOT a prohibition of the assignability of the post-loss claim, however 

it was “a condition” that all insureds and mortgagee consent prior to the validity of 

the assignment. Restoration 1 of Port St. Lucie v. Ark Royal Ins. Co., 255 So.3d 344, 

348 (Fla. 4th DCA 2018). A “negative condition”, also termed a “restrictive 

condition”, is “[a] condition forbidding a party from doing a certain thing”. 

CONDITION, (17c) Black's Law Dictionary (10th ed. 2014). This is exactly what 

the “all insureds and mortgagee(s)” provision in the subject policy is; a restrictive 

condition which forbids the insured from assigning their claim unless other third 

parties’ consent. This is so apparently a restrictive condition that even the Court 

indicated that the condition was a “restriction”. Restoration 1 of Port St. Lucie, at 

348.  

What the Fourth District ignores is that regardless of what label the language 

at issue is given, restriction, condition or restrictive condition, the effect is the same. 

If the language at issue is to be upheld, the ability of the owner of the property rights 

cannot freely assign the claim and any such attempt to unilaterally convey the 
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property that they own will be void without the inclusion of any party Ark Royal 

chooses to include in its policy that it wrote.  

The Mortgagee is Already Protected Under the Conditions of the Policy and the 

Anti-Assignment Language Does Nothing to Further Protect Them if the 

Insurance Carrier Obeys its Own Policy Language 

 

A condition in the applicable policy of insurance under the “Mortgage Clause” 

states (R272):  

“The word “mortgagee” includes trustee. If a mortgagee is 

named in this policy, and loss payable under Coverage A 

or B will be paid to the mortgagee and you, as interests 

appear.”  

 

This condition in the policy is included to protect the lender’s financial interest 

in the portion of the property in which it provided funds to purchase the property. 

By virtue of this condition, the mortgagee, PNC BANK NA, ISAOA, ATIMA, was 

required to and was listed as a payee on the check that was ultimately issued to 

Restoration 1. 

 It is anticipated that Appellee and maybe those Amicus briefs supporting 

Appellee’s position will argue this is for the protection of banks and necessary to 

ensure policy benefits don’t fall in to the hands of “unscrupulous vendors.”  Simply 

put the mortgagee clause in the policy worked to perfection in this case, even in the 

face of the assignment to Restoration 1 because how it worked in this case is how it 

is supposed to work when there’s a mortgage company on the policy.  
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However, Ark Royal’s restriction on assignment of post-loss benefits goes 

beyond putting a “name on a check” and instead prevents the assignment in ways 

the mortgage company would never be involved. As an example, when a 

catastrophic loss occurs, usually there are “contents” – or personal belongings – that 

get damaged as well. These contents are typically covered under “Coverage C” of 

most insurance policies. If this Court accepts Ark Royal’s restrictive language as 

being permissible, should the Squitieris seek to assign their rights to payment for 

content storage and cleaning to a contents restoration company, they literally have 

to ask their mortgage company (or additional insured) to agree to assign benefits to 

personal belongings that the mortgagee (or additional insured) has absolutely zero 

interest in. The same argument can be made for “Coverage D” – Additional Living 

Expenses that are routinely assigned to temporary living providers. 

An obvious illustration of the carrier’s overreach in the assignment restriction 

language is the carrier limits the mortgagee clause to “Coverage A or B” but makes 

no similar limitation inside of the “Assignment of Claim Benefits” clause. This 

“condition” in the policy of insurance is designed to protect a mortgagee by ensuring 

any payments issued for the property damage also include the mortgage company’s 

name on the check. Even without an assignment, for any homeowner/contractor to 

receive any funds or proceeds from the insurance claim, the mortgagee would have 
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to provide its consent, i.e., endorse the check and distribute the funds to the 

homeowner/contractor. 

However, there’s no protection for the homeowner who cannot get started to 

protect his/her home because he/she doesn’t have the money to “front” the insurance 

carrier and mortgage company. Whether a mortgagee agrees to an assignment or not, 

their interest in the property is protected by virtue of their name being included as a 

payee on any drafts issued.  To this point, the Second District said it quite succinctly: 

Gulfstream's policy concern that post-loss assignments may allow 

subcontractors, like Bioscience, to influence the adjustment process is 

misplaced. First, any such influence obviously did not prevent 

Gulfstream from denying Ms. Gattus coverage, an option available to 

any insurer if done in good faith. Second, it is imprudent to place 

insured parties in the untenable position of waiting for the insurance 

company to assess damages any time a loss occurs. Repairing a home 

after an unexpected loss event is often a time-sensitive procedure. An 

insured simply cannot afford to wait for an insurance claim to be 

adjusted to address that loss, and insurance benefits represent the 

most ready means of paying for post-loss emergency repairs.  

 

(emphasis added) 

   

Bioscience W., Inc. v. Gulfstream Prop. & Cas. Ins. Co., 185 So. 3d 638, 643 (Fla. 

2d DCA 2016). 

 The language at issue is a virtual blockade to the receipt of a valid assignment 

of benefits due to the “restriction” placed on it.  When Ark Royal snuck through the 

back door (via “informational filings”) what it and other carriers knew they could 

not get through the front door of the OIR (via proper policy form review), it knew 
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exactly what it was doing.  It was intentionally placing in to its policies that kind of 

“silver bullet” necessary to abolishment of assignment of benefits in total, the likes 

of which it couldn’t get through the OIR or the legislature - - and Ark Royal now 

seeks its chances through the third and remaining branch of government.  

The Trial Court and Appellate Courts Went Far Outside of the “Four Corners” 

When Ending the Case at the Motion to Dismiss Stage 

 

The purpose of a motion to dismiss is to ascertain if plaintiff has alleged a good 

cause of action, and the court must confine itself strictly to allegations within the 

four corners of the complaint. Parkway General Hospital, Inc. v. Allstate Ins. Co., 

393 So.2d 1171, 1172 (Fla. 3d 1981). When assessing the adequacy of the pleading 

of a claim under a Motion to Dismiss standard, the court must accept the facts alleged 

therein as true and all inferences that reasonably can be drawn from those facts must 

be drawn in favor of the pleader. Scott v. Progressive Express Ins. Co., 932 So.2d 

475, 477 (Fla. 4th DCA 2006); Almarante v. Art Institute of Fort Lauderdale, Inc., 

921 So.2d 703, 704 (Fla. 4th DCA 2006) (allegations considered in the light most 

favorable to the plaintiff).  The test used to determine whether a complaint is 

sufficient under this rule is: “‘Whether, if the factual allegations of the complaint are 

established by proof or otherwise, the plaintiff will be legally or equitably entitled 

to the claimed relief against the defendant.’ Hankins v. Title and Trust Company of 

Florida, Fla.App.1964, 169 So.2d 526, 528.” Pizzi v. Cent. Bank & Tr. Co., 250 So. 

2d 895, 896 (Fla. 1971).  
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Despite the string of longstanding case law outlining the scope of review at 

the motion to dismiss stage, the trial court and the district court, both considered 

documents and information well outside the four corners of the complaint. 

Namely, the trial court clearly went beyond a review of the four-corners of 

the Complaint in this action by finding “The [OIR] is the legislative body 

empowered by Fla. Stat §627.410 and §627.411 to approve and disapprove insurance 

forms. Plaintiff requests that this Court act against Ark Royal Insurance Company 

when the Office of Insurance Regulation has not.” The only way in which the trial 

court can make that “finding” is by going outside the four-corners of the complaint. 

Equally troubling was the Fourth District’s weighing of whether there was 

“some great prejudice to the dominant public interest.” Aside from that argument 

not being raised below; “some great prejudice to dominant public interest” is simply 

not a subject that can be addressed at a motion to dismiss hearing – an evidentiary 

hearing is required. Moreover, the “Basic Rights” under the Florida Constitution, as 

mentioned above, certainly would weigh in on the “dominant public interest” factor 

found by the Fourth District to not exist. 

 Even further differentiating the cases found to be in conflict, Restoration 1 

was resolved at the motion to dismiss stage and the trial court’s scope of inquiry as 

to the sufficiency of the pleadings was guided and limited by the Rules of Civil 

Procedure, whereas the Fifth District was tasked with making a full review of the 
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facts, circumstances and findings of the OIR to determine if the OIR, “erroneously 

interpreted the law and, if so, whether a correct interpretation compels a particular 

action.” Sec. First Ins. Co. v Fl. Office of Insurance Regulation, 232 So. 3d 1157 

(Fla. 5th DCA 2017). Two completely different standards of review at entirely 

different stages of litigation. 

Concerns Over Increase in Post-Loss Assignment and Litigation Increases 

Resulting Therefrom are Not for the Judicial Branch 

 

This Court is likely to hear from the Appellee and those filing Amicus briefs 

for the Appellee that language like that in the Ark Royal policy is the insurance 

industry’s way of addressing the “crisis” of AOB lawsuits2. FJA’s position is that 

lawsuits may only begin after a case or controversy arises. Lawsuits are not of the 

“chicken or the egg” variety. They begin with a denial of claimed benefits under the 

policy and end with settlement or a verdict.  

The overwhelming majority of AOB lawsuits are just like the one before the 

Court where the homeowner’s chosen contractor submitted a bill for an amount that 

the insurance company refused to pay for. At that time, an incredibly useful 

consumer tool for the homeowners who have (or want to have) their homes repaired 

                                                 
2 Much “lobbyist rhetoric” has made its way in to briefs concerning the topic of AOB 

lawsuits while being decided in Florida’s courts. While not having a place in 

litigation, often times the insurance industry has made public policy arguments as a 

way of persuading the courts to side in their favor. Sec. First Ins. Co. v. Florida 

Office of Ins. Regulation, 232 So. 3d 1157, 1160 (Fla. 5th DCA 2017) 
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is to sign an assignment of benefits and step out of the way while the two parties 

whose main interests are at issue resolve their differences.  An assignment of benefits 

allows the party seeking alleged full reimbursement (here, Restoration 1) to place 

itself in the shoes of the homeowner, seek the amount billed while also facing the 

exposure of a proposal for settlement or offer of judgment being enforced. In the 

event the Plaintiff is required to pay the insurance carrier its attorney’s fees and costs, 

the homeowner/assignee is immune from the exposure by virtue of signing the 

assignment of benefits and letting their chosen vendor make its case for the 

reduced/denied benefits. 

The FJA disagrees with most of the industry “data” and opinions stated as fact 

that often makes its way in to briefs like those that were brought to the Fifth District’s 

attention in the case at issue. Id.  

CONCLUSION 

The Fourth District errored when it found that a condition or restriction on the 

post-loss assignment of benefits was permissible because the binding and long-

standing law, pre-dating the Florida Constitution, has always stood for the 

proposition that post-loss assignments of benefits or claims are “freely assignable.” 

Post-loss assignments do not alter the risk to the insurance carrier because the facts 

used to determine liability under the policy have already developed and remain set. 
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Any contractual restriction or condition on a post-loss assignment of benefits 

infringes upon the inalienable property rights of the insured. 
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