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STATEMENT OF THE CASE AND FACTS 

This case is before the Court because the Fourth District certified a direct 

conflict between this case and one from the Fifth District. In addition, the Fourth 

District’s decision expressly and directly conflicts with another Fifth District case.  

Respondent, Ark Royal Insurance Company (“Ark Royal”), agrees with these 

bases for this Court’s jurisdiction, and separately seeks to invoke this Court’s 

jurisdiction in its own appeal.  See, “Petitioner-Appellant’s Brief on Jurisdiction,” 

Ark Royal Ins. Co. v. Restoration 1 of Port St. Lucie, Case No.: SC18-1623. 

In 2012, Ark Royal issued a homeowner’s insurance policy to John and Liza 

Squitieri [A:3].
1
 The Ark Royal policy contained the following condition:  

No assignment of claim benefits, regardless of whether made before a loss or 

after a loss, shall be valid without the written consent of all “insureds,” all 

additional insureds, and all mortgagee(s) named in this policy. [A:3]  

Subsequently, the Squitieris’ home suffered water damage [A:4]. Mrs. 

Squitieri retained Restoration 1 of Port St. Lucie (“Restoration 1”) to provide 

clean-up services, and signed an assignment of benefits (“AOB”) granting “any 

and all insurance rights, benefits, proceeds and any cause of action under any 

applicable insurance policies” to Restoration 1 [A:4]. The AOB was not signed by 

Mr. Squitieri or the Squitieris’ mortgage company that was named in the policy 

[A:4]. 

                                                           
1
  The Appendix filed with this Brief will be cited as [A:(page number)]. 
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Restoration 1 completed the Squitieris’ clean-up services, and submitted a 

claim to Ark Royal pursuant to its AOB [A:4]. Ark Royal paid some toward 

Restoration 1’s bill, but refused to pay the full amount on the grounds “[t]he 

portion assigning benefits from your claim does not have all the required 

signatures” [A:4]. 

Restoration 1 sued Ark Royal for breach of contract, and a declaration that 

the Ark Royal’s clause restricting assignment was invalid [A:4]. Ark Royal filed a 

motion to dismiss Restoration 1’s Complaint on the ground that the assignment 

itself was invalid pursuant to the policy provision restricting assignment [A:4]. The 

Trial Court granted Ark Royal’s motion to dismiss, finding “the Assignment of 

Benefits fails to comply with the subject policy’s unambiguous condition that 

claims assignments be executed by all insureds and mortgagees” [A:4]. Ark Royal 

appealed the Trial Court’s order to the Fourth District [A:4]. 

The Fourth District issued its opinion on September 5, 2018 [A:3-8]. The 

decision affirmed the Trial Court’s dismissal of the complaint and declaratory 

judgment action, finding the limitation on assignment was valid: “we affirm the 

trial court’s dismissal of the complaint and declaratory judgment action and hold 

that the language of the assignment of benefits provision in the instant insurance 

contract is enforceable” [A:8].  
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In reaching its conclusion, the Fourth District attempted to distinguish this 

Court’s opinion in West Florida Grocery Co. v. Teutonia Fire Ins. Co., 77 So. 209 

(Fla. 1917), which recognized “the well-settled rule that the provision in a policy 

relative to the consent of the insurer to the transfer of an interest therein does not 

apply to an assignment after loss.” West Florida Grocery at 210-11. The Fourth 

District also acknowledged West Florida Grocery’s progeny [A:5]. However, the 

Fourth District held that this case did not involve the insurer’s consent to 

assignment, it involved the consent of others, not the insurer.  Therefore, the 

Fourth District held: “The central reasoning and holding of West Florida Grocery 

Co. does not extend to the facts of this case” [A:8].  

In its opinion, the Fourth District specifically addressed the Fifth District’s 

Security First Ins. Co. v. Florida Office of Ins. Regulation, 232 So. 3d 1157 (Fla. 

5th DCA 2017), which had determined the same restriction on assignment was 

invalid: 

The narrow question presented in the instant case is whether common 

law or public policy prohibits an assignment of benefits provision in an 

insurance contract that requires the consent of all the insureds and the 

mortgagee before any assignment. In Security First Insurance Co. v. Florida 

Office of Insurance Regulation, 232 So. 3d 1157 (Fla. 5th DCA 2017), the 

Fifth District recently addressed this question and answered it in the 

affirmative, finding such a restriction invalid. Accord Restoration 1 CFL, 

LLC v. ASI Preferred Ins. Corp., 239 So. 3d 747 (Fla. 5th DCA 2018). [A:5]  
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In Security First v. FLOIR, the Fifth District recognized the FLOIR had 

rejected an insurer’s efforts to amend its policy language to add the exact same 

restriction on assignment:  

Here, Security First submitted proposed policy endorsements to OIR 

for approval. Specifically, Security First requested OIR’s approval to add 

endorsements to the conditions section of its Homeowners, Tenant 

Homeowners, Condominium Unit Owners, and Dwelling Fire insurance 

policies. The endorsements proposed the inclusion of new language, titled 

“Assignment of Benefits” (AOB); the language restricted the ability of 

policyholders to assign post-loss benefits absent the consent of all insureds, 

all additional insureds, and all mortgagees named in their policies.  

 OIR issued a letter disapproving the proposed endorsements. The 

disapproval letter stated that “the forms violate the intent and meaning of 

[s]ections 627.411(a), (b), and (e), Florida Statutes” and that they contained 

“language restricting the assignment of post-loss claim benefits under the 

policy which is contrary to Florida law.” Security First requested 

administrative review of OIR’s decision, the central issue being Security 

First’s contention that Florida’s case law prohibitions against the 

enforcement of policy provisions which require consent for a post-loss 

assignment of benefits only apply to provisions requiring the insurer’s 

consent. 

 The Hearing Officer upheld OIR’s decision, concluding that it was 

not clearly erroneous because a “restriction on the right of a policyholder to 

freely assign his or her post-loss benefits is prohibited under Florida law” 

and “the incorporation of such a restriction on an assignment of post-loss 

rights in an insurance policy would be misleading for policyholders.” The 

OIR Commissioner thereafter entered a final order adopting the Hearing 

Officer’s Report and Recommendations. Security First appeals this ruling. 

Security First v. FLOIR, at 1157-58 (footnote omitted). After analyzing the law on 

insureds’ freedom of assignment after a loss, the Fifth District held the restriction 

on free assignment violated Florida law: “These cases (and many more) were 

properly cited by the Hearing Officer and, thus, OIR did not interpret the law on 
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this issue in error. Accordingly, we affirm the final order” prohibiting an insurer 

from requiring an assignment of benefits be signed by all insureds, all additional 

insureds, and all mortgagees. Id. at 1159. 

The Fourth District’s decision in this case analyzed Security First v. FLOIR 

at length, with an entire section setting forth express “Disagreement with Security 

First” [A:6-7]. The Fourth District ultimately arrived at an opposite conclusion, 

finding the same restriction on assignment was valid and enforceable [A:8].  In 

doing so, the Fourth District certified conflict with Security First v. FLOIR [A:8]. 

When the Fourth District recognized that Security First v. FLOIR found the 

restriction was invalid, it also said: “accord Restoration 1 CFL, LLC v. ASI 

Preferred Ins. Corp., 239 So. 3d 747 (Fla. 5th DCA 2018)” [A:5].  In Restoration 1 

CFL v. ASI, the ASI Preferred Insurance Corporation policy contained the exact 

same restriction on assignment that the Ark Royal and Security First Insurance 

Company contained.  The facts were remarkably similar to this case. A water 

restoration company, an affiliate of Petitioner in this case, Restoration 1 CFL, 

provided emergency water cleanup services. The insurer, ASI Preferred, underpaid 

and/or did not pay invoices for the emergency remediation services, and the water 

restoration company filed suit pursuant to an AOB. Id. at 747. The Restoration 1 

CFL AOB did not contain the mortgagee’s consent. Id. The trial court dismissed 

the complaint, finding: “ ‘[I]t is not unlawful to require the mortgagee’s consent to 
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an assignment of benefits.’ ” Restoration 1 CFL v. ASI at 747, emphasis added, 

which is the same conclusion the Fourth District reached in the instant case.  

However, , the Fifth District applied its decision in Security First v. FLOIR 

and reversed, finding the restriction on assignment violated Florida law: 

We recently affirmed the Office of Insurance Regulation’s 

disapproval of identical anti-assignment language in an insurance policy. 

Sec. First Ins. Co. v. Fla. Office of Ins. Regulation, 232 So. 3d 1157, ––––, 

2017 WL 5907449 (Fla. 5th DCA Dec. 1, 2017). Because here, as in that 

case, the clause improperly restricts the assignment of post-loss claim 

benefits, contrary to Florida law, we reverse the dismissal of Appellant’s 

action and remand for further proceedings. See id. 

Restoration 1 CFL v. ASI at 747-48, emphasis added.  Thus, Restoration 1 CFL v. 

ASI and the instant case reviewed the same policy language and the same 

underlying circumstances, and arrived at expressly and directly conflicting 

conclusions. 

SUMMARY 

This Court has jurisdiction to hear this case because the Fourth District 

certified a direct conflict between its decision and Security First Ins. Co. v. Florida 

Office of Ins. Regulation, 232 So. 3d 1157 (Fla. 5th DCA 2017). Additionally, this 

Court has jurisdiction because the Fourth District’s decision expressly and directly 

conflicts with Restoration 1 CFL, LLC v. ASI Preferred Ins. Corp., 239 So. 3d 747 

(Fla. 5th DCA 2018), another Fifth District opinion which involved a water loss 

remediation contractor and yet another insurer. 
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The exact same restrictive assignment language appears in each of the 

policies issued by Ark Royal, Security First Insurance Company, and ASI 

Preferred Insurance Corporation.  Therefore, the conflicting decisions impact 

multiple insurance companies, insureds, and assignees throughout the state.     

Thus, this Court should resolve the conflict and provide unity among the 

districts for insureds, insurers, mortgagees, and assignees. 

STANDARD OF REVIEW 

Restoration 1 seeks jurisdiction under Fla. R. App. P. 9.030(a)(2)(A)(vi) and 

Art. V, § 3(b)(4), Fla. Const. based on the Fourth District’s certified direct conflict 

with the Fifth District’s decision in Security First v. FLOIR. Restoration 1 also 

seeks jurisdiction under Fla. R. App. P. 9.030(a)(2)(A)(iv) and Art. V, § 3(b)(3), 

Fla. Const. for the Fourth District’s express and direct conflict with Restoration 1 

CFL v. ASI on the same question of law.  Ark Royal agrees with these bases of 

jurisdiction.  See, “Petitioner-Appellant’s Brief on Jurisdiction,” Ark Royal Ins. 

Co. v. Restoration 1 of Port St. Lucie, Case No.: SC18-1623. 

ARGUMENT 

I. Certified Conflict 

The Fourth District has certified conflict with the Fifth District’s opinion in 

Security First v. FLOIR: “To the extent that the Fifth District in Security First has 

expanded upon West Florida Grocery, we certify conflict” [A:8]. The opinion’s 
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final words echoed the certified conflict: “Affirmed; conflict certified” [A:8, 

alteration (italics) in original]. 

II. Express and Direct Conflict. 

While the certified conflict is apparent on the face of the Fourth District’s 

decision, the express and direct conflict with Restoration 1 CFL v. ASI is not. 

When determining whether there is express and direct conflict, the Court 

determines, as a matter of law, whether there is conflict between the underlying 

decisions; that is, the district court’s opinion need not identify the conflict to create 

jurisdiction based on an express and direct conflict. Ford Motor Co. v. Kikis, 401 

So. 2d 1341, 1342 (Fla. 1981) (“It is not necessary that a district court explicitly 

identify conflicting district court or supreme court decisions in its opinion in order 

to create an ‘express’ conflict under section 3(b)(3).”). 

The decision in this case, finding the restriction on assignment valid and 

enforceable, expressly and directly conflicts with the decision in Restoration 1 

CFL v. ASI, which found the exact same restriction invalid and unenforceable. 

III. The Effect of the Conflict.  

The policy language analyzed by the Fifth District in Security First v. 

FLOIR and Restoration 1 CFL v. ASI and the Fourth District in this case is the 

same: 
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No assignment of claim benefits, regardless of whether made before loss or 

after loss, shall be valid without the written consent of all “insureds”, all 

additional “insureds”, and all mortgagee(s) named in this policy. 

Restoration 1 of Port St. Lucie v. Ark Royal Ins. Co., ___ So. 3d ___, No.: 4D17-

1113, 2018 WL 4211750 at *1 (Fla. 4th DCA Sept. 5, 2018)
2
 [A:3-8]; Restoration 

1 CFL, LLC v. ASI Preferred Ins. Corp., 239 So. 3d 747 (Fla. 5th DCA 2018); 

Security First Ins. Co. v. FLOIR, 232 So. 3d 1157, 1158  at n.1 (Fla. 5th DCA 

2018). 

The exact same policy language leads to two opposite outcomes. In the Fifth 

District, the court held the restriction violates Florida law and is unenforceable. In 

the Fourth District, the court held the same restriction does not violate Florida law, 

and is enforceable. The result is irreconcilable conflict. The practical effect of the 

conflict leaves homeowners, their repair/remediation contractors, and insurers 

uncertain about how to proceed during times of unexpected loss. The restriction on 

assignment is enforceable in the Fourth District, unenforceable in the Fifth District, 

and as yet undecided in the First, Second, and Third Districts.   

For example, if the Squitieris suffered an emergency water loss at 1:00 a.m., 

and if Mr. Squitieri was out of state on a business trip: 

                                                           
2
  The Fourth District’s opinion contains an inconsequential typographical 

error which is not present in the actual Ark Royal policy, adding the article 

“a” before the word “loss.” The Fourth District says: “before a loss or after a 

loss” rather than the actual policy language “before loss or after loss.” 
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 Daytona Beach, Florida—Mrs. Squitieri could enter into an enforceable 

Restoration 1 AOB alone.  Emergency remediation would begin immediately 

and the insured premises would be protected from further, ongoing damage.  

 Port Saint Lucie, Florida—Mrs. Squitieri could not enter into an enforceable 

Restoration 1 AOB alone.  No remediation action would be taken. Mrs. 

Squitieri would have to wait for Mr. Squitieri to return home.  Even if Mr. 

Squitieri were home and did sign the AOB, that would not result in an 

enforceable AOB. Mr. and Mrs. Squitieri would then have to somehow obtain 

the written approval/signature of the mortgagee (incidentally listed on the 

policy declarations at a P.O. Box in Springfield, Ohio) before any remediation 

could begin.  

Restoration 1 obviously will take the position that the Fourth District’s 

decision is incorrect, and the language utilized by Ark Royal impermissibly 

restricts post-loss assignment of homeowners insurance policy benefits. 

CONCLUSION 

Based on the irreconcilable, certified conflict, and the direct and express 

conflict between the Fourth District and Fifth District Courts of Appeal, this Court 

should exercise its discretionary jurisdiction. 
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