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The uproar—involving Paul T. Reid of Shook, Hardy & Bacon and Christen Luikart of Murphy Anderson—comes just as
the Florida Supreme Court is weighing a proposed rule that would create a presumption that pregnant lawyers should
get three-month continuances.
By Raychel Lean (https://www.law.com/dailybusinessreview/author/profile/Raychel-Lean/) | July 24, 2018 at 08:04 PM
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Bacon in Miami has found himself under scrutiny following his objection to a motion
for continuance filed by pregnant attorney Christen E. Luikart
(http://www.murphyandersonlaw.com/christen-e-luikart.php), whose due date
coincided with trial.
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continuance, opposing counsel objected.
Reid is a board-certified trial specialist with nearly 40 years of experience as a
litigator. He said his critics have overblown his words and taken them out of context.

Wednesday saying the firm has suspended Reid pending further review by
management. By midafternoon, the firm had removed his bio page from its website.
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Trial for the Palm Beach Circuit Court products liability suit was set for October, but
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Florida Attorneys Could Soon Get New Parental Leave Rule
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But now Reid has become a central figure in a debate about accommodations for
pregnant lawyers. He is accused of comparing Luikart’s pregnancy to an illness and
suggesting she became pregnant as a ploy to delay the litigation. His remarks
in opposition
(https://drive.google.com/file/d/1qymIpOkcOS2qldQmbkOJl4IUXBcW2Mdm/view?
usp=sharing) to the motion and during a subsequent hearing offended some, who
provided their own examples of opposing parties agreeing to continuances to
accommodate Broadway show attendance, but not for pregnant litigators.
Reid suggested in court that the request for a continuance was the latest in a slew of
delaying tactics by opposing counsel.
On May 14, Luikart, of Murphy Anderson in Jacksonville, filed a motion for
continuance (https://drive.google.com/file/d/1dLlbFyxi-383oWXcfr7PjlV7yug8GE6/view?usp=sharing), telling the court, ”The undersigned has been
advised by her doctors not to travel further than one hour’s drive from Jacksonville,
Florida, for the final five weeks of her pregnancy—during the current trial window.”
But Reid objected, arguing, ”Cases involving illness of counsel or a party do not
mandate reversal in all circumstances.”
Palm Beach Circuit Judge Cymonie Rowe ultimately granted Luikart’s request, and
pushed the trial
(https://drive.google.com/file/d/1-az_tdajXmic5dPY91LhhEPqQHj2IED_/view?
usp=sharing) to January 2019. But as both sides revisit the motions and transcripts,
they see two very different stories.

Click here to read the full transcript
(https://images.law.com/contrib/content/uploads/documents/392/26055/JudgeCRowe_COND.pdf)

‘The Client Chose Me’
Reid represents Arizona resident Scott Aswege, the plaintiff in the case, suing a string
of manufacturers for their alleged role in an accident that left him an amputee.
Luikart represents Genie Industries Inc. and its parent company, Terex Corp., an
American company that heads the worldwide manufacture and distribution of Genie
Lifts, a piece of equipment designed to move and position heavy loads.
On April 4, 2013, when Aswage was working as an event planner at an auto auction
event, the platform of a Genie Lift “flipped up” and triggered Aswage to fall 20 feet
onto concrete. The Genie Lift was defective and “unreasonably dangerous,”
according to the complaint (https://drive.google.com/file/d/10wWIK6RE1X2VuOsrDjyRd8MpCz0G3Sk/view?usp=sharing) filed on Sept. 22, 2016.
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“She’d learned that she was pregnant several months ago, obviously, but given the

fact that the trial was set in October, she had advised plaintiff’s counsel that she was
going to be moving for a continuance, given her pregnancy. He had objected to her,
which caused her to file the motion for a continuance,” said Sarah Jeck Hulsberg
(http://www.murphyandersonlaw.com/sarah-hulsberg.php), who works with
Luikart at Murphy Anderson in Jacksonville.
Reid said his client had “no desire to inconvenience Ms. Luikart with respect to the
birth of her child.”
“However, respectfully, under the relevant standards, Ms. Luikart’s parental leave is
not a compelling circumstance justifying the severe prejudice plaintiff will suffer if
this matter is continued,” he wrote in opposition to the defendants’ continuance
motions.
While Luikart wanted to postpone, Reid’s suggestion was that Luikart could either try
the case early or pass it on to another attorney at her firm.
According to Reid in his opposition, “the defendants did not begin the process of
seeking a compulsory medical examination until six days prior to the deadline for all
parties to disclose expert witnesses, and proposed dates for the CME which were a
month after the expert witness disclosure deadline.”
His proposal drew criticism from some attorneys, including Hulsberg, Luikart’s
Murphy Anderson colleague.
“I have a 10-month-old, so I just recently went through this myself, and it’s so
incredibly offensive that he wouldn’t be accommodating,” Hulsberg said. “I think we
certainly have an obligation to zealously represent our client and do what’s in their
interest, including moving forward to trial, but at some point I think that gives way to
just being a respectful and conscientious person.”
Jennifer Shoaf Richardson of
Jackson Lewis.

Jennifer Shoaf Richardson
(https://www.jacksonlewis.com/people/jennifershoaf-richardson), associate at Jackson Lewis in

Jacksonville and president of the Florida Association of Women Lawyers, pointed
to Luikart’s role in the litigation.
“Ms. Luikart was clearly lead counsel in this case and had done the vast majority of
all the work,” Richardson said. “The implication that she should sub in her partner
after years of work on this matter, or the implication that she isn’t really the lead
counsel is something that we see time and time again.”
When any lead counsel is replaced, there’s a disadvantage to the client, observers
said.
“She’s been lead counsel on this case all along,” Hulsberg said. “She’s been the No. 1
point person, taking all the depositions, going to all the substantive hearings, having
all the direct communications with the client.”
At the hearing Luikart told the court, “The client chose me.”
Reid’s frustration was that there had been numerous delays en route to trial, which
he claimed were unfair to his client, who was injured five years ago.
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Later, at the hearing, he told the court, “What prompted this is when I filed a motion
based on them not to produce the information on her experts and so then we got a
continuance.”
However, Rowe interrupted Reid as he explained his grievances to clarify whether
Luikart had previously asked for a continuance in the case.
“No, your Honor. None that comes to mind,” Reid said.
Luikart implored the judge to review Reid’s opposition to the motion, stating, “He not
only compares my pregnancy to an illness, he minimizes my role as lead counsel.”
But Reid then clarified.
“I’m not saying that pregnancy is an illness,” he said in court. “I’m saying the factors,
when someone is physically unable to participate in a trial for whatever reason, are
enumerated in this case.”
Rowe concluded the hearing by stating, ”I don’t believe Ms. Luikart got pregnant in
response to this case. I do believe that Ms. Luikart is entitled to have some time to
deliver her child and take care of her child before coming back to resume her duties
as an attorney.”

‘I’m Disgusted by What Happened to This Woman’
The incident was the latest sign of friction among legal professionals when it comes
to parental leave.
“The problem is it’s not just Ms. Luikart. It’s a trend,” Richardson said. “One, in
implying that women would get pregnant or time their pregnancies to interfere with
a trial date, which is completely ridiculous and absurd. And two, a common reaction
is to diminish the role of women in a trial.”
Deborah Baker-Egozi of
Greenspoon Marder.

Deborah Baker-Egozi
(https://www.gmlaw.com/attorneys/deborahbaker-egozi/), partner at Greenspoon Marder and

member of the Florida Bar of Governors, had a similar reaction.
“I’m disgusted by what happened to this woman,” Baker-Egozi said. “I believe the
case was several years old. What’s the urgency?”
Baker-Egozi thinks it comes down to implicit bias. Some people, she said,
naturally struggle to reconcile the idea of someone being a mother and lawyer at the
same time.
“I don’t think that anybody sets out to say, ‘I’m going to discriminate against pregnant
women.’ I absolutely don’t believe that,” Baker-Egozi said. ”There’s a very strange
phenomenon, and I think it’s national because I’ve been involved in this issue for
three or four years now, that when a woman goes and says, ‘I’m going to have a
baby, I would like to get a continuance of trial,’ there’s resistance to that.”
According to Baker-Egozi, judges grant and deny continuances for all sorts of
reasons.
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Reid and Luikart did not wish to comment on the ongoing litigation, but both feel
that the transcript
(https://drive.google.com/file/d/1zGqnhXc_mdHnOA7DDNm_pa2e6M5Gged/view?usp=sharing) speaks for itself.
The statement on Reid’s suspension was issued by the firm’s Miami administrative
managing partner, Hildy Sastre.
“As attorneys, we zealously advocate for our clients every day in court; but we expect
our lawyers to do so in an appropriate and respectful manner. The statements made
by Mr. Reid do not reflect the supportive and inclusive culture that Shook, Hardy &
Bacon is committed to championing for our clients, staff and lawyers, opposing
parties and counsel and others involved in the legal process. Mr. Reid’s comments
are directly at odds with Shook’s advocacy on these issues, and our firm chair
suspended Mr. Reid today upon learning of the situation, pending further review by
firm management. We will use this situation as an additional opportunity to educate
our lawyers and staff and foster a continued dialogue on diversity and inclusion.
Shook fully supports the proposed rule under consideration by the Florida Supreme
Court to create a presumption that pregnant lawyers should get three-month
continuances in their cases and other initiatives reflecting fair and respectful
treatment of others.”
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA (Ft. Pierce)
CASE NO.: 2:15-cv-14202-CIVCANDICE N. FORD,
Plaintiffs,
v.

ALLEN A. JOHNSON, JR.,
Defendant.

DEFENDANT'S MOTION TO CONTINUE TRIAL AND/OR
EXTEND DISCOVERY DEADLINE
Defendant, ALLEN A. JOHNSON, JR., by and through his undersigned counsel, and
pursuant to Federal Rules of Civil Procedure 16(b)(4), Southern District Court Local Rule
7.1(a)(1)(J), (G), and Local Rule 7.6, hereby files this, the Defendant's Motion to Continue Trial
and/or Extend Discovery Deadline, and in support thereof states as follows:
1.

The instant action arises out of an automobile accident that occurred on

November 7, 2013 in Port St. Lucie, Florida, whereby Plaintiff, Candice Ford, allegedly suffered
orthopedic injuries to her lumbar and cervical back and most recently, has alleged neurological
injuries aggravated by the subject accident. (D.E.1). Specifically, recent medical records of
November 3, 2015 from neurologist Dr. Scott Gold indicate that Plaintiff was recently diagnosed
for the first time in September 2015 with Multiple Sclerosis (known as "MS")1.

1 Plaintiff's deposition was taken on November 12, 2015, and it does not appear that she ever
mentioned the MS diagnosis. However, this is based on a summary of said deposition provided
by prior counsel, as a copy of the deposition transcript has not yet been received and reviewed to
verify same.

Appendix B - 1

Case 2:15-cv-14204-

Document 39 Entered on FLSD Docket 01/14/2016 Page 2 of 6
Ford v.Johnson
Case No.: 2:15-cv-14202-CIV

2.

This matter is currently scheduled for the two-week trial period commencing

March 21, 2016.

(D.E. 15). Additionally, the overall discovery deadline, including expert

witness discovery, was December 11, 2015. Id.
3.

Undersigned counsel was recently retained to take over the defense of this matter.

See Notice of Appearance, D.E. 38.
4.

In light of the recent retention of undersigned counsel, the insufficient time in

which to complete critical discovery and to adequately and fairly prepare a defense of this
matter, and, most pertinently, Plaintiff's recent medical diagnosis of MS and the potential
allegation that the subject auto accident either caused the MS and/or aggravated Plaintiff's MS,
this Defendant respectfully requests this Court to grant a short continuance of trial and to reopen
discovery on this issue.
5.

Additionally, undersigned counsel2 is scheduled to be on maternity leave

beginning March 20163 through May 2016.
6.

The United States Supreme Court has clearly provided that "[t]he matter of

continuance is traditionally within the discretion of the trial judge." Unger v. Sarafite, 376 US
575, 589 (1964). Moreover, federal case law in Florida provides that the granting or denial of a
motion for continuance rests with the district court. U.S. vs. 110 Brs of Silver, 3 Crucibles of
Silver, 11 Bags of Silver Coins, 508 F.2d 799, 801 (5th Cir. 1975); Aviation Specialties, Inc. v.
United Technologies Corp., 568 F.2d 1186, 1189 (5th Cir. 1978).

'Although
of
may also be working on the instant matter
on behalf of Defendant, undersigned
will be the main attorney working
on this case.
Undersigned's due date is March 11, 2016, so her maternity leave may extend into the first
couple of weeks of June, depending on the birthdate of the child and when the maternity leave
begins. Leave will be three months total.
2
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7.

Furthermore, Local Rule 7.6 S.D. Fla., which governs continuances of trial and

hearings states:
A continuance of any trial, pretrial conference, or other hearing will be granted
only on exceptional circumstances. No such continuance will be granted on the
stipulation of counsel alone. However, upon written notice served and filed at the
earliest practical date prior to the trial, pretrial conference, or other hearing, and
supported by affidavit setting forth a full showing of good cause, a continuance
may be granted by the Court.
8.

Here, this Defendant is seeking this continuance at this earliest practical date prior

to trial, as this Defendant's attorney was recently retained to take over the defense, is scheduled
to be on maternity leave during the current trial period, and believes additional critical discovery
is needed in light of the recently disclosed MS diagnosis. See Affidavit of undersigned counsel,
attached hereto as Exhibit A, in compliance with S. D. Loc. R. 7.6.
9.

In the alternative, should the Court find a continuance of trial unwarranted in this

matter, Defendant seeks a short extension of time, through February 15, 2016, to complete
discovery, and specifically to (1) retain an neurology MS expert to either perform a records
review and provide a written report of his opinions and/or perform a CME of the Plaintiff and
then a written report of same and (2) to obtain a written report of listed defense expert Dr. Jeffrey
Benjamin's opinions based on his review of Plaintiff's medical records, in accordance with
Federal Rule of Civil Procedure 26. Defendant is in the process of formally retaining neurologist
and MS expert Michele Ofner, M.D. as an expert in this case and is awaiting confirmation from
her office.
10.

Federal Rule of Civil Procedure 16(b)(4) allows a scheduling order to be modified

upon a showing of good cause and with the court's consent. This good cause standard precludes
modification unless the schedule cannot "be met despite the diligence of the party seeking the
extension." Sosa v. Airport Sys. Inc., 133 F.3d 1417, 1418 (11th Cir. 1998) (quoting Fed. R.
3
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Civ. P. 16 advisory committee's note); see also Rowell v. Metro Life Ins. Co., 579 F. App'x 805,
807 (11th Cir. 2014) ("To establish good cause, the party seeking the extension must establish
that the schedule could not be met despite the party's diligence.")
11.

The factors for a court to consider when deciding whether to grant an extension of

time include: (1) the danger of prejudice to the opposing party; (2) the length of the delay and its
potential impact on judicial proceedings; (3) the reasons for the delay, including whether it was
within the reasonable control of the movant; and (4) whether the movant acted in good faith.
Danger v. Wachovia Corp., No. 10-61818-CIV, 2011 WL 1743763, at *3 (S.D. Fla. May 6,
2011).
12.

In the case at issue, this Defendant has provided Plaintiff's medical records to Dr.

Benjamin for completion of his review and written report as soon as possible. Additionally,
Defendant has requested deposition dates from Dr. Benjamin, and would produce Dr.
Benjamin's written report before said deposition, should Plaintiff request to depose Dr. Benjamin
prior to trial.
13.

Moreover, although Defendant is awaiting confirmation of Dr. Ofner as a

neurology/MS expert, Dr. Other would require a short extension of time to review records
complete her written report. In addition, specific deposition dates have been requested from Dr.
Ofner (in the event Plaintiff would like her deposition), and same will be provided to counsel,
with any written report to be produced prior to said deposition.
14.

Finally, with trial currently scheduled for the docket commencing March 21,

2016, an extension through February 15, 2016 will not prejudice the parties or impact judicial
proceedings in this matter.

4
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15.

This Motion is not being made for the purposes of delay and is being made in

good faith.
WHEREFORE, Defendant ALLEN JOHNSON respectfully requests this Court grant a
continuance of trial to July 2016, or in the alternative, an extension of time, up to and including
February 15, 2016, to allow written expert reports to be provided by Dr. Benjamin and Dr. Ofner
pursuant to Federal Rule 26(A)(2)(B), and for any other relief this Court deems just and proper.
A proposed order is attached hereto as Exhibit B.
LOCAL RULE 7.1(A)(3) CERTIFICATE OF PRE-FILING CONFERENCE
Undersigned counsel for the movant has conferred with

, counsel for

Plaintiff, concerning the relief sought in this Motion, in a good faith effort to resolve by
agreement the issues in this motion and/or to obtain Plaintiff counsel's position on the relief
sought herein. Mr

has indicated that he has no objection to a continuance of trial on the

basis that the undersigned will be out on maternity leave, so long as the continuance does not
result in the ability to add new experts, an extension of discovery deadlines and/or allow for a
CME of the Plaintiff.

Respectfully submitted this 14th day of January, 2016.

5
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CERTIFICATE OF SERVICE
WE HEREBY CERTIFY that we electronically filed the foregoing with the Clerk of the
Court this 14th day of January 2016 by using the CM/ECF system which will send a notice of
electronic filing to counsel of record on the Service List below.
Respectfully submitted,

SERVICE LIST
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA (Ft. Pierce)
CASE NO.: 2:15-cv-14202-CIVCANDICE N. FORD,
Plaintiffs,
v.

ALLEN A. JOHNSON, JR.,
Defendant.
/

AFFIDAVIT OF
IN SUPPORT OF DEFENDANT'S
MOTION TO CONTINUE TRIAL AND/OR EXTEND DISCOVERY DEADLINE
BEFORE ME, the undersigned authority, personally appeared
, under penalties of perjury, who after being duly sworn, upon her oath, deposes and
says:
1. My name is

, I am over the age of 18, and I have personal

knowledge concerning the facts set forth in this Affidavit.
2. I am an attorney at the law firm of

, located at

.
3. I am the partner with primary responsibility for the instant case, and my firm was just
recently retained to take over the defense of the Defendant.
4. I am due to give birth on March 11, 2016, though this is not a date certain, as it is the
estimated due date.
5. As a result, I am planning to take three months off from work as maternity leave, once
the baby is born.
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6. Accordingly, I will be on maternity leave during the currently scheduled two week trial
period commencing March 21, 2016.
7. Additionally, although I am reviewing all file material, and specifically Plaintiff's
medical records, I understand that Plaintiff was recently diagnosed with MS, which requires
a neurology expert prior to trial.
8. Thus, a continuance is needed to be able to conduct critical discovery, specifically
retaining an neurology MS expert to review Plaintiffs medical records, possibly perfoim a
Compulsory Medical Examination, and provide a written report of his opinions, prior to trial.
9. I anticipate that absent special circumstances, no further requests for continuance will be
made by Defendant.

VERIFICATION
Under penalties of perjury, I declare that I have read the foregoing Affidavit and that the facts
stated in it are true.
Executed on this

Sworn to and subscribed before me this ip day of
.

Affiant

Known

, 2016, by

-

Produced ID

Type of Identification:
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO: 15-1420415-14204CANDICE N. FORD,
Plaintiff,
v.
ALLEN A. JOHNSON, JR.,
Defendant.
________________________!/
ORDER DENYING MOTION FOR CONTINUANCE AND/OR EXTENSION OF
DISCOVERY DEADLINE
THIS CAUSE comes before the Court on Defendant's Motion to Continue Trial and/or
Extend Discovery Deadline. (DE 39).
Defendant seeks a continuance of the trial, currently scheduled for the two-week trial
period commencing March 21, 2016. Defendant also seeks to reopen the discovery period.

Defendant's counsel represents that "in light of the recent retention of undersigned counsel, the
insufficient time in which to complete critical discovery and to adequately and fairly prepare a
defense of this matter" a continuance of trial and reopening of discovery is necessary. This trial

2015.
18,2015,
11,2015.
2015, and the discovery period closed on December 11,
has been scheduled since June 18,
With regards to "insufficient time to complete discovery" Defendant argues that "recent
ofNovember
medical records of
November 3, 2015 from neurologist Dr. Scott Gold indicate that Plaintiff was

recently diagnosed for the first time in September 2015 with Multiple Sclerosis." Although
Defendant's new counsel appeared in this case only a week before this motion was filed (DE 38),
Defendant was represented by counsel throughout the discovery process.

Additionally, the

discovery deadline in this case was December 11, 2015—over
20 15-over a month after the medical records
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relating to Plaintiff's Multiple Sclerosis were produced. Defendant is not entitled to open
discovery now simply because he has new attorneys retained in this case.

Additionally, Defendant seeks a continuance of trial because Defendant's counsel,
, has maternity leave beginning in March 2016. Although Defendant's

will be on maternity leave in March, another attorney

Motion represents that

, "may also be working on the instant matter."

associated with the same firm,

only joined this matter a week before filing the instant Motion,

Furthermore,

and knew the date of this trial prior to taking on the representation of Defendant. Accordingly,
as Defendant has other counsel who can represent him at trial, and as Defendant has been on
notice of the date of this trial for over six months prior to obtaining new counsel, I do not find
good cause to continue the trial. Accordingly, it is hereby
ORDERED AND ADJUDGED that Defendant's Motion to Continue Trial and/or
Extend Discovery (DE 39) is DENIED.
this~
Z / day of
DONE AND ORDERED in Chambers in West Palm Beach, Florida, this

January, 2016.

Copies to:

Counsel of Record

2
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IN THE CIRCUIT COURT OF THE
TWENTIETH JUDICIAL CIRCUIT IN AND
FOR LEE COUNTY, FLORIDA
CASE NO.: 16CA3514
DENNIS LESAVICH,
Plaintiff,

vs.
vs.
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,
Defendant.

/
MOTION TO CONTINUE TRIAL
COMES NOW Defendant, STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,
(hereinafter STATE FARM ), by and through the undersigned counsel and moves this Court for an Order
removing this case from the trial docket beginning February 13, 2018, and in support thereof would state:
1. Defendant STATE FARM is the UIM insurer for the plaintiff Dennis Lesavich.
2. Defendant STATE FARM was served with the Complaint in this matter on October 12, 2016.
3. STATE FARM filed its Answer to the Complaint on October 12, 2016.
4. The parties to this action are currently engaged in discovery and in order for Defendant STATE
FARM to depose Out of State witnesses, STATE FARM has been required to Appoint a Commissioner.

STATE FARM previously attempted depositions of these out of state witnesses, essential to plaintiff's
plaintiff’s claim
for lost wages, and Defendant was unable to obtain service on the witnesses.
5. STATE FARM needs additional time to engage in discovery and evaluation of the plaintiff's
plaintiff’s
claims in this matter before it can attend a trial.
6. Should STATE FARM have to appear at a trial in this matter beginning February 13, 2018, it
would be greatly prejudiced by the lack of time to engage in discovery and fully prepare for trial.
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7.

counsel’s firm on leave
Additionally, undersigned counsel has two attorneys from defense counsel's

in February 2018, creating a great hardship for defense counsel of record to appear for trial in this matter in
February 2018.
8. This motion is made in good faith and not for any dilatory purpose.
WHEREFORE, Defendant STATE FARM respectfully requests this Court to enter an Order
removing this matter from the trial docket beginning February 13, 2018
CERTIFICATE OF SERVICE

21st day
WE HEREBY CERTIFY that a true and correct copy of the foregoing was e-mailed this 21'
of November, 2017 to all counsel on the attached service list.

NALibrary\0088422\MOT\31-115206.WPD
N:\Library\0088422\MOT\3HI5206.WPD

SERVICE LIST
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IN THE CIRCUIT COURT FOR THE TWENTIETH JUDICIAL CIRCUIT IN AND FOR
LEE COUNTY, FLORIDA
CIVIL ACTION

Lesavich, Dennis
Plaintiff

CASE NO:

16-CA-003514

CASE TYPE:

CA Contracts and
Indebtedness

VS

State Farm Mutual Automobile Insurance
Company
Defendant

ORDER ON MOTION TO CONTINUE TRIAL
THIS MATTER comes before the Court in Chambers on the Defendant's Motion to Continue
Trial and the Court having reviewed the motion, responses, pleadings and court file, it is hereby:
ORDERED AND ADJUDGED as follows:
The motion is DENIED, trial shall go forward as scheduled.
The motion is GRANTED and trial is continued to
AM/PM. All Parties shall appear and be prepared to proceed.

at

A hearing on the motion for continuance is required before the assigned Trial Court
Judge. Movant or movant's counsel shall be responsible for obtaining hearing time and
noticing the hearing before said trial date. Failure to secure and have your motion heard
before the scheduled trial date will be considered abandonment of the motion.
DONE AND ORDERED this I el
Lee County Florida.

day of

, 2017, in Chambers in

CERTIFICATE OF SERVICE
IT IS HEREBY CERTIFIED that a true and correct copy of this Order was mailed/e-mailed on
2017, to:

By.
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IN THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT IN AND FOR BROWARD
COUNTY, FLORIDA
CASE NO: 15-014682 CACE 09
ERMANISE LUBIN,
Plaintiff,
vs.

FEDERATED NATIONAL INSURANCE
COMPANY,
Defendant,
DEFENDANT'S MOTION FOR CONTI N UANCE OF TRIAL
COMES NOW, the Defendant, FEDERATED NATIONAL INSURANCE COMPANY,
by and through the undersigned counsel, hereby files this, their Motion for Continuance and as
grounds therefore states:
1.

That on , this Court issued its Trial Order setting the above-styled action for trial during
the three week trial period beginning on April 2, 2018.

2.

That the undersigned counsel will be on maternity leave from April 1, 2018 through July

1, 2018.
3.

The Plaintiff will not be unduly prejudiced if this trial were continued.

4.

FEDERATED NATIONAL INSURANCE COMPANY, has no objection to this Motion.
WHEREFORE, the defendant, FEDERATE]) NATIONAL INSURANCE COMPANY

respectfully requests this Honorable Court to Grant our Motion for a Continuance and grant the
Defendant any and all other relief that this Honorable Court deems Just and proper.
CERTIFICATE OF SERVI(

[3841276/1]
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I hereby certify that a true and correct copy of the foregoing was served by E-Mail on
October 5, 2017 to:

(3841276/1]
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IN THE CIRCUIT COURT OF THE 17TH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA
CASE NO.: 15-014682 CACE 09

ERMANISE LUBIN,
Plaintiff,
vs.

FEDERATED NATIONAL INSURANCE
COMPANY,
Defendant.

TRANSCRIPT OF PROCEEDINGS
DATE TAKEN:
TIME:
PLACE:

November 8, 2017
9:13 a.m. - 9:16 a.m.
Broward County Courthouse
Fort Lauderdale, Florida
Honorable

BEFORE:

Proceedings were reported by:
Nancy S. Johnson
United Reporting, Inc.
Fort Lauderdale, FL 33316
954 525-2221

United Reporting, Inc.
(954) 525-2221
Electronically signed by nancy johnson (301-105-123-7329)

Di14/101E1(." -
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APPEARANCES

1
2

APPEARANCE FOR THE PLAINTIFF

3
4
5
6

APPEARANCE FOR THE DEFENDANT

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

United Reporting, Inc.
(954) 525-2221
Electronically signed by nancy johnson (301-105-123-7329)
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1

PROCEEDINGS

2

MR.

:

3

THE COURT:

Good morning, Your Honor.
This is defendant's motion

4

for continuance of trial.

5

Give me one second.

6

(Recess in the proceedings took place.)

7

THE COURT:

All right.

There's also a

8

later motion on here to transfer and

9

consolidate.

10

now.

11
12

So we're doing both today right

The complaint was filed on 8/17/2015.
It's a water damage case.

13

Your counsel is on maternity leave in

14

April, which will coincide with the trial date.

15

So I have a choice: I can either move the trial

16

up or move it back.

17

you're going to want me to move it back.

18

MR.

:

And I guess my guess is

Yes, Judge.

It's my

19

understanding -- And it's not actually me,

20

obviously.

21

THE COURT:

We can only hope.

22

MR.

23

, she is going on maternity leave April

:

The attorney,

24

1st.

And, as her motion lays out, it's going

25

to be until around the 1st of July.

United Reporting, Inc.
(954) 525-2221
Electronically signed by nancy Johnson (301-105-123-7329)

So we
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1

would be asking for a continuance for that

2

trial to take place afterwards.

3

With regard to the motion to transfer and

4

consolidate, I didn't have that set for hearing

5

today.

6

I don't think it was -THE COURT:

Yes, it is.

It's on for

7

hearing today.

8

it -- tried to confuse me by setting it on two

9

different -- I'll tell you what number.

10

it wasn't on that.

11
12

You guys set

Maybe

There was two of them.

Do you know what division it's coming
come out of?

13
14

It's No. 38.

MR.

:

I don't know, Your Honor.

didn't think it was on calendar.

15

MR.

16

THE COURT:

:

Yeah, Judge.
There were two cases where we

17

have a motion transfer.

18

was noticed -- All right.

19

with that on a different occasion.

20

going to impact with what I'm going to do with

21

the case.

22
23
24
25

I

One of them actually
We'll have to deal
But that's

What's your position on continuing the
case?
MR.

:

Your Honor, typically we

would agree, but in this instance, our client

United Reporting, Inc.
(954) 525-2221
Electronically signed by nancy johnson (301-105-123-7329)
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1

has advised us that they do not agree.

2
3

THE COURT:

to the January 18th calendar call

4

MR.

5

THE COURT:

6

29th.

:

MR.

8

THE COURT:

10
11
12

Okay.
for calendar of January

It's a three-week calendar.

7

9

I'm going to move the case up

:

your client

Okay.
All right.

That will give

your co-counsel plenty of time

before she has to take off.
MR.

:

Okay?

Judge, for purposes of the

record, I don't know what --

13

THE COURT:

14

Are you typing this?

15

THE COURT REPORTER:

16

THE COURT:

17

MR.

:

There is no record.

Yes, sir.

Oh, good.
For purposes of the record,

18

I don't know what's still outstanding.

19

know if opposing counsel knows if this case is

20

actually --

21

MR.

:

I believe it's just

22

mediation, Your Honor.

23

THE COURT:

24

MR.

25

:

coordinated yet.

We've got to mediate.

Do you have a mediator?
I don't believe it's been
But we'll get on that this

United Reporting, Inc.
(954) 525-2221
Electronically signed by nancy johnson (301-105-123-7329)

I don't
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1

week.
THE COURT:

2
3

the name of a mediator.

4

MR.

5

THE COURT:

6

:

Okay.

Yeah.

If you didn't -- Or you'll

have to go with mine.

7

MR.

8

THE COURT:

9

MR.

10

If you didn't, I can give you

:

Okay.
I don't really care.

:

Do you want to give us one

or -Judge Lynch.

11

THE COURT:

12

MR.

:

Okay.

13

MR.

:

Judge, I would just ask that

14

if there's still time to comply with that order

15

to --

16

THE COURT:

If it's out of time to

17

comply, because it has to be 30 days from the

18

trial order --

19

MR.

20

THE COURT:

21

:

Okay.
So when was the trial order

issued?

22

MR.

:

23

THE COURT:

I don't know, Your Honor.
Well, if it hasn't -- I'll

24

let you deal with that.

25

I'll --

If you need a name,

United Reporting, Inc.
(954) 525-2221
Electronically signed by nancy Johnson (301-105-123-7329)
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1
2

MR.

THE COURT:

Are you just the coverage

lawyer or are you -MR.

5
6

There may be one as well

that it's already been coordinated.

3
4

:

:

It's not my case, Judge.

But I

7

THE COURT:

It's painfully obvious that

8

it's not your case, because you don't know a

9

whole lot about what's going on.

10

all right.

11

continuance.

You're just here to get a

12

MR.

13

THE COURT:

:

Correct, Judge.
That, you have failed

14

woefully.

15

case was moved up.

You'll come back and you'll say the

16

MR.

17

THE COURT:

18

:

I'll let her know, Judge.
All right.

So can you make

note to set it for 1/18 or 1/29.

19

MR.

20

THE COURT:

21

But that's

:

Okay.

Thank you, Your Honor.
And if you have any trouble

getting a mediator --

22

Thank you, Your

MR.

:

Okay.

24

MR.

:

Thank you.

25

(Hearing was concluded at 9:16 a.m.)

23

Honor.

United Reporting, Inc.
(954) 525-2221
Electronically signed by nancy Johnson (301-105-123-7329)
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1

CERTIFICATE
STATE OF FLORIDA)

2
COUNTY OF BROWARD)
3
4

I, Nancy S. Johnson, professional

5

reporter, do hereby certify that I was authorized to

6

and did stenographically report the foregoing

7

proceedings, and that the transcript is a true

8

record of my transcription.

9
10

DATED at Fort Lauderdale, Florida
this 8th day of November, 2017.

11
12
13
14
15
16
17
18
19
20
21
n
Nancy
Notary Public, State of Florida
Commission No. FF105264
My Commission Expires: 4/2/2018

22
23
24
25

United Reporting, Inc.
(954) 525-2221
Electronically signed by nancy johnson (301-105-123-7329)
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N THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT IN AND FOR BROWARD
COUNTY, FLORIDA
CASE NO: 15-014682 CAGE 09
ERMANISE LUBIN,
Plaintiff,
vs.

FEDERATED NATIONAL INSURANCE
COMPANY,
Defendant,
DEFENDA NT'S MOTION TO EXPEDITE DISCOVERY OR IN THE ALTERNATIVE
MOTION FOR RECONSIDERATION AND/OR REHEARING ON DEFENDANT'S
MOTION FOR CONTINUANCE
The Defendant, FEDERATED NATIONAL INSURANCE COMPANY, by and
through undersigned counsel, files its Motion to Expedite Discovery or in the Alternative Motion
for Reconsideration and/or Rehearing on the Defendant's Motion for Continuance and states as
follows:
1. On August 9, 2017, the Court issued a trial order setting this case on the 3 week trial
docket commencing on April 2, 2018.
2. That following the expiration of the undersigned's first trimester,

filed

a timely Notice of Unavailability for the time period of April 1, 2018 through July 1,
2018.
3. The Notice of Unavailability was filed along with a Motion for Continuance based upon
the Defendant's pending maternity leave. The Consent for Continuance of Federated
National Insurance Company was filed along with the Motion for Continuance.

[3890556/1]
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4. The day prior to the hearing on the Motion for Continuance,
managing attorney at

, a

, approved the continuance and notified the

undersigned that the motion would not be contested and a trial date would be obtained for
after the expiration of the maternity leave period.
5. Upon arriving at the hearing set on November 8, 2017, the office of
was advised for the first time that the motion was now being contested by
, despite the underlying agreement to the contrary, The Defendant was ambushed
by the new objection and was not put on timely notice of the rescission from the prior
agreement.
6. Immediately following the hearing, the handling attorney,

, receded from

his prior objection based upon the prior agreement between

and

and cited a "miscommunication" as the basis of the objection.
7. This is the first time the case was set for trial.
8. Knowing that the holidays are approaching, the Defendant is requesting an expedited
track for discovery on this case as approximately 60 days remains until the January 2018
trial period.
9. The Plaintiff attorney represented at the hearing on the Motion for Continuance that only
mediation was outstanding; however, since the hearing, the Plaintiff has filed motions
with the Court regarding outstanding discovery. The Plaintiff filed a Motion for
Extension of Time to Respond to Discovery on October 24, 2017 and has never reached
out to set the matter for hearing or enter an agreement, The Plaintiff claimed in the
Motion for Extension of Time that there is no prejudice to the Defendant, while

£3890556/1]
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simultaneously pushing this case to trial and representing to the Court that only mediation
remained to be completed.
10. Moreover, the Defendant had the following motions set for December 4, 2017: Motion to
Transfer and Consolidate, and Motion for Rule to Show Cause Against the Records
Custodian and Corporate Representative of Contender Claims Consultants.
11. Expert disclosures and discovery has not been completed.
12. Currently pending before the Florida Supreme Court is the proposed Rule of Judicial
Administration 2.570 which states as follows:
Proposed Rule 2.570 Parental Leave
A motion for continuance based on parental leave of the lead attorney in the case shall be
granted if made within a reasonable time after learning of the basis for continuance unless
substantial prejudice to the opposing party is shown. Three months shall be the
presumptive length of a continuance granted for parental leave absent good cause for a
longer time. If the court denies the requested continuance, the Court shall state on the
record the specific reason for denial. If the motion for continuance is challenged by an
opposing party proffering a basis for a claim of substantial prejudice, the attorney seeking
a continuance shall have the burden of demonstrating the lack of substantial prejudice to
the opposing party.
13. The comments to the proposed Rule state as follows:
The profession is committed to parental leave and to the importance for attorneys to be
able to balance work and family. This rule provides a strong presumption that a
continuance for parental leave, generally not exceeding three months, will be granted
when the request for relief is made within a reasonable time after the basis for
continuance is reasonably discernible. Substantial prejudice to an opposing party could
be the needfor emergency or time sensitive relief that would be unreasonably delayed by
a continuance, or the fact that many continuances have already been granted and the
substantial rights of the parties may be affected
14. As of November 1, 2017, the proposed procedural rule on parental leave will be reviewed
by committees from the Board of Governors and the Rules of Judicial Administration
Committee after the Florida Supreme Court questioned why the board instead of the

[3890556/1]
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RJAC submitted the rule to the court and an extension has been given to the RJAC until
November 27, 2017 to respond.
15. A trial Order has not been received to date for the January 2018 trial period and knowing
the length of time between the current date and the start of the trial docket, it is believed
that many of the standard timelines of disclosures and cutoff dates have already passed;
therefore, the Defendant is requesting to obtain an expedited discovery track on this case
to complete all pending items prior to the trial or to be continued to allow the necessary
discovery to be completed in this case.
WHEREFORE, the Defendant, FEDERATED NATIONAL INSURANCE COMPANY
respectfully requests this Honorable Court to Grant the Defendant's Motion to Expedite
Discovery or in the alternative to continue this case to allow discovery to be completed, and
grant the Defendant any and all other relief that this Honorable Court deems Just and proper.
CERTIFICATE OF SERV ICE
I hereby certify that a true and correct copy of the foregoing was served by E-Mail on
November 14, 2017 to:

[3890556/1]
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Filing # 64423971 E-Filed 11/20/2017 03:00:52 PM

IN THE CIRCUIT COURT OF THE 20TH
JUDICIAL CIRCUIT IN AND FOR COLLIER
COUNTY, FLORIDA
CASE NO: 2016-CA-000923
MARIE E. DEATON and TIMOTHY L. DEATON,
Plaintiffs,
v.
SCOTT K. WELKENBACH,
Defendant,
/
DEFENDANT'S NOTICE OF UNAVAILABILITY
PLEASE TAKE NOTICE that the undersigned counsel will be unavailable and on
maternity leave from April 1, 2018 through July 1, 2018. Undersigned counsel hereby requests
that no hearings, trials, depositions, and/or other matters requiring my presence be scheduled
during the time period of April 1, 2018 through July 1, 2018.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served by EMail on November 20, 2017 to:

CAK/cc

[3902460/1]
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Filing # 66376453 E-Filed 01/10/2018 03:43:35 PM

IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT IN AND FOR
COLLIER COUNTY, FLORIDA
CIVIL ACTION
MARIE E. DEATON and. TIMOTHY DEATON,
Plaintiffs,

CASE NO: 2016-CA-000923
JUDGE:

VS.

SCOTT K. W.ELICENBACH,
Defendant.
UNOPPOSED MOTION TO CONTINUE TRIAL
Plaintiff, TIMOTHY DEATON, by and through the undersigned counsel and pursuant to
Fla. R. Civ. P. 1A60 files this, his Unopposed Motion to Continue Trial currently scheduled for
the trial period beginning on February 26, 2018, and in support asserts:
1.

The instant matter is currently set for a three-day jury trial for the period

beginning on. February 26, 2018 and ending on.March 23, 2018.
2.

The trial conflicts with a case in the Middle District of Florida entitled Trisha

Floyd et al. v. City of Sanibel C.A. No. 15-CV-795. (Complaint attached hereto as Exhibit A).
The undersigned represents the plaintiffs in the preceding civil action.
3.

The Floyd matter is a complex ease against a municipal entity involving the Fair

Housing Act, American's with Disabilities Act and other federal and state law claims.
4.

At the time of the November 13, 2018 case management conference in the instant

case, the Floyd matter had been scheduled for the trial period beginning on November 6, 2017
but then had been reassigned to District Judge Paul Magnuson. In the order reassigning the case,
the court did not indicate when the case would be placed on a trial docket but only that a final
pretrial conference would be scheduled "in early 2018." (Order dated November 2, 2017, D.J.
Chappell, attached hereto as Exhibit B).
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5.

Judge Magnuson did in fact conduct a final pretrial conference on November 30,

2018. At the time of the conference, the court indicated that the trial would occur in either the
February trial period, which would begin on February 12, 2018 or the April trial docket.
5.

On January 5, 2018, Judge Magnuson issued his Notice of Civil Cases for Trial

February — April 2018. (Attached hereto as Exhibit C). In the notice, the Floyd case was the
first case on the February docket, signifying that the trial would begin on February 12, 2018.
6.

However, later, on January 9, 2018, the court granted the City of Sanibel's Motion

to Reset Trial Calendar, and issued an order scheduling the trial to begin on March 5, 2018.
(Order granting Motion to Reset Trial, attached hereto as Exhibit D, Docket Text Noting
Scheduling of Trial to March 5, 2018, attached hereto as Exhibit E).
7.

The undersigned expects that the trial will occupy the majority of March 2018, the

remainder of which the undersigned will be out of the country on a long scheduled family
vacation. Furthermore, to effectively represent his client in the Floyd case, the undersigned
needs sufficient time prior to the trial to adequately prepare for the trial.
8.

The undersigned counsel has conferred with counsel for Defendant,

s regarding the subject matter of the within motion. Attorney

has indicated she has

no objection to continuance of the trial, so long as it is continued to August 2018 at the earliest,
because of her expected and imminent maternity leave.
WHEREFORE, Defendant requests that this court enter an order continuing the trial of
this matter to the August 2018 trial docket.

c-cx--ZOJ
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Timothy Deaton.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been served upo'n all
counsel of record identified in the attached. Service List in the manner specified on this 10th day of
January, 2018.

SERVICE LIST
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IN THE COUNTY/CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT IN
AND FOR COLLIER COUNTY, FLORIDA
DIVISION

-NI0 OA

peat

VA

Move Dect,-byl
v.

CASE NO:

9I

Le...epi, -001/3

rtAborki
ORDER

THIS CAUSE having come to be heard on Defendan 's/Plaintiff's
Motion to/for

-4

Viu coi

r

of

and the Court having heard argument of counsel and being otherwise
advised in the premises, it is hereby,

9FDERED AND ADJUDGED that said Motion i

granted/denied.
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DONE AND ORDERED, In Naples, Collier County, Florida, this
2/2

day of
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