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COMMENT OF
THE FLORIDA BAR BOARD OF GOVERNORS
Michelle R. Suskauer, President, John M. Stewart, President-Elect of The
Florida Bar Board of Governors (“board”), and Joshua E. Doyle, Executive
Director of The Florida Bar, respectfully file this comment supporting the minority
of the Rules of Judicial Administration Committee (“RJAC” or “committee”) and
adoption of proposed Florida Rule of Judicial Administration 2.570 (Parental
Leave). The board approved this rule by a vote is 41-0 with one abstention.
As the Court is aware, the board independently underwent a thorough
vetting process, research, and reasoning that led to the board filing its own
proposed rule. That report was dismissed due to jurisdiction concerns, yet the
board’s recommendation that the Court adopt proposed rule 2.570 remains. Given
the close, yet negative, vote of the committee that does not recommend rule
adoption and the overwhelming vote supporting adoption of the proposed rule by
the board, the board feels it necessary to share the full history of this rule
development with the Court.
HISTORY OF PROPOSED RULE
In December 2015, a concern and proposed rule was raised by a RJAC
member after hearing of three instances where a continuance based on pregnancy
was denied. That member explained “it is important for the attorney to be able to
take a reasonable period-of-time to be with family at the time of a birth or when a
child needs medical care.” (Appendix A, December E-mail.) The rule initially
proposed would have required a court to automatically continue a trial if the lead
counsel went on leave for pregnancy or child care concerns unless exceptional
circumstances were present. A concern additionally voiced was that attorneys
having children should not have to suffer negative consequences for choosing to
have a family: female attorney should not have to give up their careers or cases for
a given period of time, and male attorneys should not suffer a stigma for choosing
to spend time as a parent. Further, clients should not have to lose their attorney
when that attorney has a child. A committee member argued that a rule such as this
would remove the stigmas parenting has received through the years. A straw vote
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was taken at the January 2016 RJAC meeting, in which the majority of the
committee was in favor of the concept of a rule—with concerns—versus the
minority vote that was in favor of the concept but disagreed a rule of court
procedure was necessary. The concern voiced by the majority was that a
mandatory rule would “hamstring judges.” (Appendix B, Pertinent Piece of
January 2016 RJAC Minutes.) A motion to table the matter and return it to the
subcommittee for further review was made, seconded, and approved by the
majority. Also at this meeting, it was initially suggested the Chair of the RJAC
would send a letter to the Conference of Circuit Court Judges seeking input, but
that suggestion was then modified and the motion was amended to require a letter
be sent to all court levels expressing the concern raised. That motion passed by a
vote of 29-7. The letter was sent to Chief Justice Labarga, Judge Salter of the
District Court Performance and Accountability, Judge Colbath of the Florida
Conference of Circuit Judges, Judge Aikens of the Florida Conference of County
Court Judges, and the Florida Judiciary Education on June 30, 2016. Chief Justice
Labarga responded stating the Court will “defer any action until such time as the
Bar’s recommendations are finalized.” (Appendices C, Chair letter to Courts, and
D, August 29, 2016 Letter from Chief Justice.)
The matter was raised for discussion again in the June 2016 RJAC meeting.
Given the discussion and concerns raised in January, the subcommittee continued
to redraft the rule and created a second, discretionary, version of the proposed rule.
At the June meeting, the subcommittee reported the concern had also been
submitted for consideration to The Florida Bar’s Diversity and Inclusion
Committee, and the diversity committee unanimously adopted a resolution in
support of the mandatory version of the rule. (Appendix C, page 14, Resolution.)
Other considerations were discussed but when the matter was called for a vote, the
proposed rule was not supported by the RJAC by a vote of 5-25. (Appendices B,
pages 3–8, and E, June 2016 Agenda part with vote sheet.) During this time, The
Florida Bar Young Lawyers Division Board of Governors (the “YLD”) were also
included in the discussion as the YLD and their constituents are currently facing
many of the issues being discussed by the subcommittee. The YLD engaged in
their own research, took public comment from their board and constituents, and
voted unanimously in favor of the mandatory rule. The YLD reported their
findings and position regarding the mandatory proposed rule to the board at a full
meeting.
After this negative vote by RJAC and positive vote by the diversity
committee, the concern was addressed by the Board of Governors which created
the Special Committee on Parental Leave from Court Actions (“special
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committee”). The special committee was composed of 10 members: 5 from the
Rules of Judicial Administration Committee and 5 from the Diversity and
Inclusion Committee. This special committee discussed the research conducted and
impact such a rule would make. Additionally, the chair researched several large
states’ rules to learn if a similar rule or concern was raised. Bar staff completed the
research that showed, though other states may have continuance rules, no state has
a specific parental leave rule. (Appendix F, Table of Research.)
At the Bar’s January 2017 Winter Meeting, the special committee met to
fine-tune the report and to vote on the proposed rule amendments. After extensive
discussion, the special committee voted 5-4 to approve a new discretionary Rule
2.570 (Parental Leave), with one member absent. That absent member was later
asked for his vote by the board president, and he indicated he would vote in favor
of the proposed rule, which takes the final special committee vote to 6-4. The
proposed rule was submitted to the Board of Governors as part of the Special
Committee’s complete report and was unanimously approved by the board.
(Appendix G, Special Committee Report.)
This history then brings us to this case in which the Court directed the
committee to address the concept of a parental-leave continuance rule, and
specifically asked for the board’s input.
The committee did another thorough review of the proposed rule, made
additional amendments to it, and crafted supporting and opposing arguments based
largely on the research done by the board’s special committee. After a thorough
discussion and an opportunity for any who desired to speak, the vote conducted
resulted in a vote of 15-23-1. Though this was a vote to not adopt a rule, which
would normally not be forwarded to the board, the Court’s direction within the
assignment letter required the board’s review and vote. The board did review the
complete committee package, discussed it within a full member meeting, and voted
in support of the minority report and adoption of the proposed rule by a vote of 41
0-1. The YLD also engaged in additional research regarding the amendments to the
proposed rule, mostly in the form of firsthand accounts of attorneys feeling as
though they were forced to choose family over career in a way that prejudiced their
career or their families in significant ways. The YLD again voted unanimously,
though this time to adopt the discretionary proposed rule and reported their
findings and full support to the board at the full meeting.
The Board of Governors’ vote to support the proposed rule was made with
great consideration to the original research conducted as well, and, by invitation,
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the many comments in both support and opposed to the proposed rule, which the
board shares below.
RESEARCH CONDUCTED
Both the RJAC, to some extent, and the special committee, to a greater
extent, researched Florida court and attorney members and nationwide bar
resources on the question of whether a rule specifically addressing parental leave
from a court procedure was necessary. (Appendix F, Table of Research.)
The special committee sought and compiled many comments from
practicing Florida judges and attorneys. The YLD also sought extensive comment
from its constituents and board members. For the court’s understanding, the special
committee undertook to identify both background information and the various
“pros and cons” a rule might raise in a fact-based manner. The special committee
identified an initial list of questions, issues or concerns: opinion and discretion of
judges, actual harm incurred, evidence and burden of proof, effect of federal law,
method of enforcement, and potential harm to the client.
It was recognized that there are currently 2 rules that govern consideration of
motions to continue in the civil court setting. First, Florida Rule of Civil Procedure
1.460 states:
A motion for continuance shall be in writing unless made at
trial and, except for good cause shown, shall be signed by the party
requesting the continuance. The motion shall state all of the facts that
the movant contends entitle the movant to a continuance. If a
continuance is sought on the grounds of nonavailability of a witness,
the motion must show when it is believed the witness will be
available.
Second, Florida Rule of Judicial Administration 2.545(e) states:
All judges shall apply a firm continuance policy. Continuances
should be few, good cause should be required, and all requests should
be heard and resolved by a judge. All motions for continuance shall be
in writing unless made at a trial and, except for good cause shown,
shall be signed by the party requesting the continuance. All motions
for continuance in priority cases shall clearly identify such priority
status and explain what effect the motion will have on the progress of
the case.
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To a certain extent, the plain language of these rules discourages the court
from granting continuances. Yet the rules complement one another to create a truly
discretionary standard for the court. In fact, one court noted that “a ruling on a
motion for continuance is treated with a relatively high degree of deference, even
among other kinds of discretionary decisions.” Yaris v. Hartley, 128 So. 3d 825,
827-28 (Fla. 4th DCA 2013) (citing Shands Teaching Hosp. & Clinics, Inc. v.
Dunn, 977 So. 2d 594, 599 (Fla. 1st DCA 2007)). When considering the highly
discretionary nature of these rulings, it is fitting that a trial court’s decision will be
reversed only upon a clear showing of a palpable abuse of judicial discretion. Id.;
see also Edwards v. Pratt, 335 So. 2d 597, 598 (Fla. 3d DCA 1976) (“The granting
or denying of a motion for continuance is within the discretion of the trial judge
and a gross or flagrant abuse of this discretion must be demonstrated by the
complaining party before this court will substitute its judgment for that of the trial
judge.”).
Although the applicable standard is discretionary in nature, there exist
factors that the court should consider when ruling on a continuance motion. These
factors include:
1.

whether the denial of the continuance creates an injustice for the
movant;

2.

whether the cause of the request for continuance was unforeseeable
and not the result of dilatory practices; and

3.

whether the opposing party would suffer any prejudice or
inconvenience as a result of a continuance.

Courts discuss these factors when reviewing the denial of a motion for
continuance, but they are equally applicable to the trial court in determining
whether a motion should be granted. (Yaris, 128 So. 3d at 828 (citing Fleming v.
Fleming, 710 So. 2d 601, 603 (Fla. 4th DCA 1998)); Myers v. Siegel, 920 So. 2d
1241, 1242 (Fla. 5th DCA 2006).) It should also be noted that, when considering
these factors, there is no presumption in favor of the moving party. (Stern v. Four
Freedom Nat. Medical Services, Co., 417 So. 2d 1085, 1086 (Fla. 3d DCA 1982).)
COMMENTS BY JUDGES
As part of its work, the special committee sought input from the judiciary.
Specifically, the chief judges of each circuit and district courts of appeal were
requested to circulate the proposals and seek comment from their colleagues.
5

Several professional and personal comments were received from judges.
(Appendices G, Special Committee Report, and H, Judicial Comments.)
On March 17, 2017, the Executive Committee of the Florida Conference of
Circuit Judges submitted a letter conceptionally supporting a parental leave rule by
an overwhelming vote. (Appendix H, page 6.) The Executive Committee of the
Florida Conference of Circuit Judges then followed up with the board in April
2017 sharing a concern regarding the use of “shall” versus “may” voiced by some
judges, while leaving to the rule drafters whether the rule should be mandatory or
discretionary. (Appendix H, page 7.)
Across the judicial comments, there was not a unanimous consensus for or
against the proposal. However, the majority of those who did respond were
opposed to any mandatory rule provision. Although noting that the proposals were
no doubt well intended, some questioned the need for a rule that would in essence
prioritize parental leave above all other situations that might necessitate a
continuance (such as calendar conflicts, or illness of counsel, parties, or essential
witnesses). Also, it was noted that the parental leave proposal was aimed solely at
leave requested on behalf of counsel in the case, without regard for parental leave
requests on behalf of parties or witnesses. One responder commented that the rules
of court are designed to provide a framework to process litigation through the
courts, and should not be tinkered with in order to help advance the career goals of
attorneys. (Appendix H, pages 25–26.) The best interests of the parties and
witnesses should be paramount.
A number of those opposed to a parental leave rule also noted that making a
provision such as this mandatory, or even discretionary, could easily be used to
“game” the system. Most of those who responded expressed the belief that a
request for continuance based on parental leave would, under most circumstances,
be well received. Anecdotal evidence of situations where a trial judge may have
unreasonably denied such a request was both insufficient to justify a rule change to
some, yet to others represented proof of the need for such a change.
It was mentioned that such a rule could run counter to the attorney’s oath of
office which ends with “I will never reject, from any consideration personal to
myself, the cause of the defenseless or oppressed, or delay anyone’s cause for lucre
or malice.” (Florida Rules of Court, Thomson Reuters (2017).) Likewise, conflicts
could very well arise in cases entitled to statutory priority, such as eminent domain
proceeding, or cases involving elderly litigants. It was also mentioned that the
proposed rules are antithetical to other provisions in the rules of court that suggest
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a firm continuance policy with few requests being granted, such as times standard
for disposing of cases, and written motions signed by counsel and client (Rules
1.460, 2.250, and 2.545). (Appendix H, pages 10–11.) The prevailing theme of
these comments is that justice delayed is justice denied and many negative
consequences to litigants and witnesses and the courts flow from delay.
Simply, those judges who opposed a rule change felt that parental leave was
one reason, among many, that should be given reasonable accommodation,
including providing for continuances when possible so a rule change is neither
necessary nor warranted. The concept of creating an increased awareness of the
issue through judicial education and perhaps comments to the current rules was
referenced as alternate means of addressing the issue.
A number of those who favored the rule felt that a mandatory rule would be
preferable to provide for some enforcement mechanism. Others favored a
discretionary rule because it would designate the matter as reasonable grounds for
a continuance. Some judges felt that the presence of a rule would, in and of itself,
work to positively increase awareness that there are many valid reasons for
continuances and this would be a positive development.
The special committee took great care to ensure the views of as many
representatives of the judicial branch as possible could be gathered and factored
into the report.
COMMENTS BY ATTORNEYS
Many stories and concerns were shared by attorneys—both male and
female—who had experienced what they considered to be prejudice based on their
parenting roles. (Appendix I, Attorney Comments.) These are some of the received
comments:
• Resolutions submitted by the Cuban American Bar Association, the Pinellas
County Chapter of the Florida Association for Women Lawyers, and the
Tallahassee Women Lawyers in Support of the Mandatory Version of a
Parental Leave Rule
• “[Female Attorney] was denied a continuance and forced to go to trial over
200 miles away from her seven week old newborn daughter . . . , whom she
was breastfeeding. She worked for a small firm, had been working on the
case since its inception, and it was not possible for another attorney to step
into the case with the intimate knowledge of the facts. . . . Effectively, her
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choice was to tell her client to get a new lawyer or to go to trial no matter the
circumstances related to her health and the health of her child. This is not a
choice that any attorney should have to make in the absence of substantial
prejudice to the opposing party.” (Jacksonville Women Lawyers
Association, March 30, 2017.)
• “This rule stands to support both men and women in our profession and ties
in perfectly with Florida Bar Objective V: ‘Continue to Encourage and
Promote Diversity and Inclusion in All Aspects of the Profession and the
Justice System.’” (Joann Grages Burnett, April 18, 2017.)
• “To be frank, when the initial debate over this rule first began I might have
been convinced one way or the other as to whether a rule was necessary. But
in following the debate, hearing the anecdotes of parents denied
continuances, listening to comments that are dismissive of a woman’s role as
lead attorney for her clients, and seeing some very vigorous opposition to a
rule (or even any rule) that leaves significant judicial discretion intact, I have
become convinced a rule is needed.” (Kristin Norse, April 25, 2017.)
• “As a young women (sic) in the litigation group of a large law firm who
hopes to one day be a parent, I see this rule as making great strides to retain
women in this profession.” (Robin Nauman, April 25, 2017.)
• “I recognize ‘gamesmanship’ was brought up as a potential deterrent to
getting this Rule passed, but clearly gamesmanship is always an issue for
attorneys who may not consider ethics to be clear-cut. I just think the
potential for harm in NOT having a rule like this in place would be more
detrimental for gamesmanship and judicial economy, than if the rule were to
pass.” (Adina Pollan, April 20, 2017.)
• “While the [Young Lawyers Division] board took careful consideration of
the arguments against such a rule, we see the rule as groundbreaking and
necessary.” (Young Lawyers Division, Mary 16, 2017.)
• “Not only common sense, but compassion and quality of life considerations
require that a rule be in place to protect attorneys and their clients in these
situations.” (Adam Portnow, May 17, 2017.)
• “With all respect to judicial discretion, this is about common decency and
understanding. ... If Florida is serious about diversity and inclusion, and
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seeing more female trial attorneys, this is a rule which needs to be passed.”
(Jesse Butler, May 5, 2017.)
• “The proposed Rule 2.570, for a minimum of a three month (sic) parental
leave is a ‘coddle the attorney’ rule and suggests that trial court judges and
opposite counsel are unsympathetic to a pregnancy situation as a basis for a
continuance and need a new rule to dictate their decisions. ... Courts and
attorneys do not exist for the benefit of judges and attorneys. ... This
proposed Rule delays the resolution of the legal dispute and may cost
litigants money.” (Richard Friedman, May 4, 2017.)
• “Passage of the proposed rule would increase consistency and fairness
across the courts of Florida, prioritize the client’s right to their choice of
counsel, and be one step in the direction of creating a profession in which
both parents and non-parents can thrive.” (Jacksonville Justice Association,
Board of Directors, May 5, 2017.)
• “We believe that granting a continuance for the welfare of a new family is
the correct decision provided there is no substantial prejudice. As this
proposed rule allows judges sufficient discretion to make appropriate
determinations we support it being adopted.” (Florida Chapters of the
American Board of Trial Advocates, May 11, 2017.)
• “I have a friend, a single practitioner, who was set to give birth to her first
child. The judge and opposing counsel were aware of her due date. Then the
judge set the civil trial in her matter to occur the week after she was due to
give birth. She immediately requested a continuance, stating that she was
due the week before. This was the first trial set in this matter, so this was not
a case of a matter being on the docket for years and years. The male judge
denied the continuance and forced trial. Thus, she was forced to come to the
court a week after giving birth for a trial.” (Jennifer Richardson, May 15,
2017.)
• “I am utterly dismayed that there could be opposition to proposed Rule of
Judicial Administration 2.570. I have heard of more than one instance of a
request for continuance based upon parental leave being denied. The
proliferation of stories of such abuses of discretion discourages women from
entering into or sticking with careers in litigation. ... The Bar should set the
bar.” (Leanne McKnight Prendergast, May 15, 2017.)
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• “[B]eing an excellent father and an excellent attorney are not mutually
exclusive. Although the balancing act can be difficult, we should not have to
neglect the blessings we have been given as fathers, just because opposing
counsel is not willing to provide a limited continuance so we may handle our
family affairs.” (Matthew Posgay, May 15, 2017.)
• “The proposed parental leave rule signals more than just a mechanism for
parental leave. It is a symbol in support of gender equity, pay equity and a
norm (not an exception) for workplace equality.” (Public Interest Law
Section, May 15, 2017.)
• “I want to tell you about the benefits that this rule will have for male
attorneys with families. Oftentimes male attorneys also would like time with
their newborn children. Such requests are stigmatized by our society in
general, and our profession more specifically. I remember being a young
lawyer and hearing of partners in big law firms that would make fun of men
requesting such leave, and of other male attorneys having to run from their
wife and newborn child in the hospital to court the next day, because a judge
refused to grant such lawyer a continuance.” (Angela Benjamin, May 18,
2017.)
There is a growing trend of more generous parental leave policies
throughout the legal profession, however, this is not consistent across the state.
Research was conducted considering the specific effects of parental leave policy on
wages and salaries, as well as the long-term effects of parental leave policies. In
the special committee’s overall review of the studies found on the topic, the
combination of better practices and eliminating the stigma associated with taking
leave will have the positive effects of encouraging more male attorneys to take
parental leave, and promote female attorneys’ career growth and development.
Best practices to support increased access to and use of parental leave by attorneys,
mothers and fathers alike, include incentivizing attorneys to take leave as well as
implementing policies that are more inclusive of all parents.
The Challenges of Parental Leave for Attorneys and Modern Trends
The practice of law brings a unique set of circumstances when faced with the
challenge of taking paternity leave. The attorney preparing to take leave must
determine the best time to discuss the issue with partners, staff, and clients. The
timing of these discussions is impacted by many factors, specifically those
regarding trial strategies, discovery conferences, their deadlines, extensions and
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continuances. Extensions and continuances, or their lack, will often prompt earlier
discussions with clients due to the uncertainty of whether a continuance will be
granted.
Attorneys often must consider when to stop taking on new matters and are
forced to seek substitute counsel to monitor their caseloads. Additionally, many
attorneys are forced to leave firms, or simply never return, due to their lack of
caseload. In a profession in which success relies heavily on client service and
caseload, attorneys forced to seek substitute counsel due to paternity leave are at a
disadvantage. However, modern trends in the legal profession are leaning towards
offering significant parental leave policies for parents.
Leading the way of this transition are some of the largest national law firms
and those included on the “50 Best” firms list. A recent Above the Law article
titled “Which Biglaw Firm Has the Best Parental Leave Policy,” revealed Orrick
Herrington & Sutcliffe, a global law firm originally founded in San Francisco,
offers its attorneys twenty-two weeks of paid leave for mothers and fathers.
Orrick’s chairman, Mitchell Zuklie, substantiates the new policy move as a means
to “improve the lives of people who work at a very high level and who are very
dedicated to client service.” (See http://abovethelaw.com/2015/05/which-biglaw
firm-has-the-best-parental-leave-policy/?rf=1.)
Motivate Male Attorneys to Use Parental Leave
Studies show workplace culture and gender stereotypes prevent men from
seeking to take more extended paternity leave. The recent published research
shows the following:
• Highly educated professional fathers who have more access to
parental leave than most U.S. workers took less than the full amount
of paid leave available. In that survey, fathers cited workplace
pressures as a factor in the length of leave they took. (See DOL Policy
Brief, Paternity Leave: Why Parental Leave for Fathers Is So
Important for Working Families, https://www.dol.gov/asp/policy
development/paternityBrief.pdf.)
• In a 2014 survey of highly paid professional U.S. fathers, only about
5% took no paternity leave and over 80% took two weeks of leave or
less. (Brad Harrington, The New Dad: Take Your Leave. Boston
College Center for Work and Family (2014).)

11

• A 2012 Department of Labor survey found that 70% of men taking
leave for parental reasons took 10 days or less. (Jacob Alex Klerman,
et al. 2012. Family and Medical Leave in 2012: Technical Report.
(Prepared for U.S. Department of Labor.))
• Similarly, paternity leaves in the U.S. are short and two-thirds of
fathers take less than two weeks of leave. Even when men have access
to leave, they might cut their leave short to avoid being perceived as
less dedicated. (Nepomnyaschy, L., & Waldfogel, J. Paternity leave
and fathers’ involvement with their young children: Evidence from the
American ECLSB. Community, Work & Family, 10(4), 427, 433–437
(Cambridge: Abt Associates, 2007).)
• Forty-eight percent of men working full-time reported job demands
interfered with family life sometimes or often. (DOL Policy Brief,
Paternity Leave: Why Parental Leave for Fathers Is So Important for
Working Families retrieved at https://www.dol.gov/asp/policy
development/paternityBrief.pdf.)
New efforts to motivate fathers’ use of parental leave are accelerating a
cultural change and breaking down the stereotypes within the professional realm.
Workers face tension in balancing their roles as professionals and parents,
especially when there are adverse consequences to prioritizing family over work or
work over family. Empowering more fathers with the opportunity to take leave
means they can achieve their professional goals and be supportive fathers. Access
to parental leave and implementation of policies in support of taking leave without
consequences will ultimately result in fathers’ increased use of it.
ADDITIONAL CONSIDERATIONS
Right to Counsel
In order to meet the “realities of our adversary system of justice,” additional
factors may be considered when ruling on a motion for continuance due to the
mental or physical condition of counsel. (Myers v. Siegel, 920 So. 2d 1241, 1243
(Fla. 5th DCA 2006).) These factors include:
1.

the length of the requested continuance;

2.

whether the counsel who becomes unavailable for trial has associates
adequately prepared to try the case;
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3.

whether other continuances have been requested and granted;

4.

the inconvenience to all involved in the trial; and

5.

any other unique circumstances.

Id. Myers further explained that, “[c]onsideration of these factors allows the courts
to balance the protection of the client’s right to counsel of his or her choice with
the general interest in the prompt and efficient administration of justice, which
includes an opposing party’s right to prompt resolution of the issues involved in
the proceedings.” Id. The court notes that in civil proceedings the right to counsel
is not absolute, “judicial protection of that right ensures continued public
confidence in our system of justice.” Id.
Absence of a Witness
In addition to the requirements of Florida Rule of Civil Procedure 1.460, a
party seeking a motion for continuance due to the absence of a witness must show:
1.

prior due diligence to obtain the witness’s presence;

2.

that substantially favorable testimony would have been forthcoming;

3.

that the witness was available and willing to testify; and

4.

that the denial of the continuance would cause material prejudice.

(Fisher v. Perez, 947 So. 2d 648, 650 (Fla. 3d DCA 2007) (quoting Geraldis v.
State, 674 So 2d 96, 99 (Fla. 1996)).)
Affidavits and other Requirements
The plain language of the rules regarding motions for continuance does not
require a sworn statement nor any documentation that provides substance to the
motion. (Myers, 120 So. 2d at 1244.) Nonetheless, the Authors’ Comment–1967 to
Florida Rule of Civil Procedure 1.460 notes that many courts may require
continuance motions to be supported by affidavits or documentation as a matter of
practice. Once again, this reaffirms the discretionary nature of these rules, as the
rules permit each court to determine its own requirements for submitting a motion
for continuance.
Discussion of Florida Law
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The applicable rules and case law provide that a truly discretionary standard
is applied to motions for continuance. Although the cases identify various factors
that the court may consider when ruling on such a motion, the court is free to adopt
its own requirements for continuance motions. It is only on a clear showing of
palpable abuse that a court’s decision on a motion for continuance is overturned.
Accordingly, the current state of the law clearly illustrates that a judge is
competent enough to use discretion to determine whether granting a continuance is
warranted based on the specific facts of each individual case.
Federal Court Rules
The special committee found none of the 94 federal district courts has a local
rule specifically addressing continuances based on parental leave. Many, although
not all, federal district courts have local rules regarding continuances. Those rules
generally impose a “good cause” standard, and sometimes include a requirement
that the moving party have been informed of the request for continuance and have
agreed to it. See, e.g., M.D. Fla. Local Rule 3.09. Some federal district court local
rules require that a motion for continuance be filed as soon as counsel learns of the
reason the continuance is needed. See, e.g., D.R.I. Local Rule Civ. 39.02.
Additionally, some district courts require that a motion for continuance be
accompanied by an affidavit setting forth the facts on which the request is based.
See, e.g., N.D.N.Y. Local Rule Crim. Pro. 45.1. A few district courts require that a
request for continuance based on the illness of a party or witness be supported by a
medical certificate. See D. Mass. Local Rule 40.3(c); M.D. Pa. Local Rule 83.10.3.
Impacts on Parties—Other Counsel
In considering the efficacy of a possible rule granting a continuance based
on parental leave, the special committee examined questions such as the effect, if
any, on a party’s litigation position potentially caused by such a continuance;
whether or not the client of a lawyer requesting such a continuance should be heard
by the court in its consideration of whether to grant the continuance; whether or
not there are financial impacts on the party (or parties) on the non-requesting side
and how, if at all, those impacts should be considered; whether any consideration
should be given to anyone who is not a party to the court action, but who may be
impacted by such a rule; and whether or not The Florida Bar or the State of Florida
could be legally liable to a party harmed by the effect of a continuance mandated
or granted under any such rule.
Currently, in Florida, a continuance motion proponent carries the burden of
proof to show “good cause,” while there is no explicit requirement of any party
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opposing the motion to show any prejudice at all. However, several appellate cases
enumerate additional factors for consideration by the court which relate to any
adverse impact on the opposing party. Among these are whether the opposing party
would suffer any prejudice or inconvenience as a result of a continuance and the
inconvenience to all involved in the trial.
In addressing the first issue, it must be first recognized that a continuance
granted under any circumstances has the potential to harm the litigation position of
any party involved—including the party requesting the continuance. However, the
litigation position of a party opposing a continuance is likely the most vulnerable
to harm. An unexpected delay for any party in the trial of a case could, among
numerous other consequences, render lay or expert witnesses unavailable (or more
expensive); impact limitation periods and related litigation pending in other
jurisdictions; heighten the potential for assertions that evidence has been spoliated;
add to legal fees for the parties as attorneys would necessarily be required for
representation for a longer period of time; and add daily to a financial injury that
may not be compensable retroactively. Clearly, continuances in the criminal
context will ultimately impact the accused, who may remain incarcerated longer, as
well as the public, which deserves the justice resulting only from disposition of the
case.
Not surprisingly, most potential impacts enumerated in this non-exhaustive
list are linked to financial effects on the parties. It is therefore clear that any
continuance of a matter will likely have some financial effect on one or more of the
parties. However, if the current law in Florida is to control, it is reasonable to
assume these financial effects will be considered and weighed within the present
rubric of “prejudice or inconvenience as a result of a continuance” (Fleming, 710
So. 2d at 603) and the “inconvenience to all involved in the trial” (Myers, 920 So.
2d at 1243).
Though the recommendation of a rule dedicated to the family needs of trial
counsel may appear against the fundamental rule that an attorney’s client—the
actual litigant, or party to a case—it is the party whose interests are being served
above others through legal process and consistent legal representation. Thus, any
client opposition to a lawyer’s motion to continue a matter may justifiably defeat
such a request. An attorney seeking a continuance over a client’s objection would
be obliged to notify the court of their client’s objection.
Presently, the existing rules on continuances do not address whether the
interests of other case participants (or their attorneys or clients) to a court action
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should be considered when ruling on motions for continuances. It stands to reason
that any overriding concerns brought to the court by such a non-party to the
litigation as to parental leave continuance motions would be weighed by the court
under the same current standard of “inconvenience to all involved in the trial. (Id.)
Neither The Florida Bar nor the State of Florida are likely to be exposed to
any new theory of liability if a rule addressing continuances based on parental
leave were adopted so long as the officers of either were acting within the scope of
their official duties when enacting such a rule. (Mueller v. The Florida Bar, 390
So. 2d 449 (Fla. 4th DCA 1980); see also League of Women Voters of Florida v.
Florida House of Representatives, 132 So. 3d 135 (Fla. 2013).)
Increase Productivity and Reduce Turnover
Research also shows that leave increases the likelihood that workers will
return to work after childbirth; improves employee morale; has no or positive
effects on workplace productivity; reduces costs to employers through improved
employee retention; and improves family incomes.
Leave may contribute to increased productivity by reducing turnover,
increasing the length of time workers stay at firms or in the labor market. This
helps workers accumulate increased human capital, which enhances their
productivity at work. A study of Organization for Economic Cooperation and
Development (“OECD”) countries shows that family leave, especially when paid,
can have a positive impact on productivity. Every 1-week increase in available
family leave is associated with an increase in aggregate labor productivity and
multifactor productivity. See Institute for Women’s Policy Research (“IWPR”)
Paid Parental Leave in the United States.
http://www.iwpr.org/publications/pubs/paid-parental-leave-in-the-united-states
what-the-data-tell-us-about-access-usage-and-economic-and-health-benefits.
Economic Implications—Gender Equity in Workplace
Research shows women are more likely to return to the work force in a parttime position than men are after the birth of a child. See Paternity Leave Stimulus,
TIME (Dec. 22, 2014) http://time.com/3642763/paternity-leave-stimulus/). As a
result, men’s incomes increase, while women remain at lower income or outside
the formal labor market. Paternity leave reduces this disparity by allowing men to
participate in leave, breaking the trend and shifting traditional gender expectations.
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Studies show that when men share childcare responsibilities through policies
like parental leave, women’s participation in the paid labor force increases. At least
1 study, cited by the U.S. Government Accountability Office (2007), finds that
paid leave for fathers help to foster gender equity, both in the workplace and in the
home. It shortens leaves for mothers, increasing their job tenure and potentially
their wage growth. Further, a study in Sweden found that woman’s income
increases 7 percent for each month that her partner takes leave. See Noland, Is
Gender Diversity Profitable? Evidence from a Global Survey.
https://piie.com/publications/working-papers/gender-diversity-profitable-evidence
global-survey.
Additionally, the Organization for Economic Co-operation and Development
(“OECD”) predicts that, if women in the U.S. worked at the same rates men did,
U.S. gross domestic product (“GDP”) could grow 9 percent. On average, across
OECD countries, if women’s participation in the workplace were to converge with
men’s rates by 2030, the GDP would increase by 12% overall. The McKinsey
Global Institute (2015) estimates that a scenario in which women achieved
complete gender parity with men could increase global output by more than onequarter.
Missed Promotions & Opportunity
“The Vizier Insights: Gender Equity” report suggests that there are a number
of steps that can make meaningful progress toward closing the manager divide and
reducing the gender pay gap. (Appendix J, Vizier Report.) Among the
recommendations in the report:
1.
Support meaningful paid parental leave that is equal for both men and
women.
2.
Ensure that it is socially acceptable for both men and women to take
time off to care for their children and that it is socially acceptable for both
mothers and fathers to make use of flexible working time arrangements to
care for children.
3.
Support programs that increase the availability of quality, affordable
child care for all parents.
It is generally recognized that employers with strong parental leave policies
benefit through greater employee loyalty and productivity, more successful
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recruitment efforts, increased employee retention, and enhanced client satisfaction
through continuity.
The board would like to express their appreciation to all the judges and
attorneys who shared their opinions and their experiences, which aided greatly in
the understanding of and need for this proposed rule.
For these numerous reasons, the board requests that Florida Rule of Judicial
Administration 2.570 (Parental-Leave Continuance) be adopted.
Respectfully submitted on November 15, 2018.
/s/ Michelle Renee Suskauer
Michelle Renee Suskauer, President
The Florida Bar
Dimond Kaplan & Rothstein, P.A.
515 N. Flagler Dr., Ste. P300
West Palm Beach, FL 33401
561/671-1920
michelle@dkrpa.com
Florida Bar No. 908230

/s/ Joshua E. Doyle
Joshua E. Doyle
Executive Director
The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399-2300
850/561-5600
jdoyle@floridabar.org
Florida Bar No. 25902

/s/ John M. Stewart
John M. Stewart, President-Elect
Rossway Swan Tierney Barry
Lacey & Oliver, P.L.
2101 Indian River Blvd.
Vero Beach, FL 32960-5409
772/231-4440
jstewart@rosswayswan.com
Florida Bar No. 120472

/s/ Christian George
Christian George, President
Young Lawyers Division
Akerman LLP
50 N. Laura Street, Ste. 3100
Jacksonville, FL 32202-3659
904/798-3700
Christian.george@akerman.com
Florida Bar No. 41055

CERTIFICATE OF SERVICE
I certify that a copy of the foregoing was furnished by e-mail, via the Florida
Courts E-filing Portal, on November 15, 2018, to:
Eduardo I. Sanchez, Chair
Rules of Judicial Administration Committee
United States Attorney’s Office

Catherine Cole
Katz & Doorakian Law Firm
625 N. Flagler Drive, Ste. 605
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99 NE 4th St., Ste. 800
Miami, FL 33132-2131
eduaro.i.sanchez@usdoj.gov
Florida Bar No. 877875

West Palm Beach, FL 33401
ccole@katzlawpl.com
Florida Bar No. 72848

W. Howard LaPorte
Senior Judge
129 S. Shoreline Circle
DeFuniak Springs, FL 32433
sj.hlaporte129z@yahoo.com
Florida Bar No. 142838

Michelle Browning Coughlin
MothersEsquire, Inc.
500 W. Jefferson Street
Suite 2800
Louisville, KY 40207
mcoughlin@wyattfirm.com

Theodore F. Greene
P.O. Box 720157
Orlando, FL 32872-0157
tfgreene3@msn.com
Florida Bar No. 502634

Glen P. Grifford
Florida Public Defender Assoc.
Second Judicial Circuit
301 S. Monroe St., Ste. 401
Tallahassee, FL 32301
glen.gifford@flpd2.com
Florida Bar No. 664261

Richard N. Friedman
9903 Santa Monica Blvd.
Suite 245
Beverly Hills, CA 90212
rnathanfriedman@gmail.com
Florida Bar No. 93210

Tara J. Scott
1809 Peppertree Drive
Oldsmar, FL 34677
tjscottlaw@gmail.com
Florida Bar No. 781851

Jane West
24 Cathedral Place, Ste 504
Saint Augustine, FL 32084
jane@janewestlaw.com
Florida Bar No. 159417

Erin Deady
54 ½ SE 6th Avenue
Delray Beach, FL 33482
erin@deadylaw.com
Florida Bar No. 367310

Stephanie C. Zimmerman
Children’s Legal Services
1301 6th Avenue West, Ste. 101
Bradenton, FL 34205
stephanie.zimmerman@myflfamilies.com
Florida Bar No. 691089

Kimberly Kanoff Berman
100 NE 3rd Avenue
11th Floor
Ft. Lauderdale, FL 33301
kkberman@mdwcg.com
Florida Bar No. 15399

19

Abbe S. Rifkin
Broward County Women Lawyers
106 Southeast 9th Street
Ft. Lauderdale, FL 33316
abberifkin@miamisao.com
Florida Bar No. 355992
CERTIFICATE OF COMPLIANCE
I certify that this Comment of The Florida Bar Board of Governors is in
compliance with the font requirements of Florida Rule of Appellate Procedure
9.210.
/s/ Krys Godwin
Krys Godwin, Director
Legal Publications
The Florida Bar
651 E. Jefferson Street
Tallahassee, FL 32399-6584
850/561-5706
kgodwin@floridabar.org
Florida Bar No. 2305
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Referral to Subcommittee A: Proposed Amendment to the Rules of Judicial
Administration regarding Parental Leave
Amy Borman to: Leen, Craig
Cc: Krys Godwin, Mark Romance
Amy Borman
Mark A. Romance
Krys Godwin

12/30/2015 04:00 PM
, "jcohen@weinsteincohen.com"

Thanks Craig! (and thanks for all of your participation in the various sub
Hi Krys, happy New Year. Judson and I would like to set up a conf
Absolutely . . . do you have a date and time in mind? Krys

Thanks Craig! (and thanks for all of your participation in the various subcommittee meetings!!)
I will ask Krys to refer this out to Subcommittee A which addresses of attorneys.
I am also copying Mark and Judson who are the chairs and vice chair of subcommittee A.
Thanks again and Happy New Year!
Amy S. Borman
General Counsel
15th Judicial Circuit
205 North Dixie Highway - 5th Floor
West Palm Beach, Florida 33401
(561) 355-1927 (direct line)
(561) 355-1181 (fax)
aborman@pbcgov.org

From: Leen, Craig [mailto:cleen@coralgables.com]
Sent: Wednesday, December 30, 2015 3:24 PM
To: Amy Borman
Subject: Proposed Amendment to the Rules of Judicial Administration regarding Parental Leave
Importance: High

Amy,
I am writing to propose an amendment to the Rules of Judicial Administration regarding parental leave. I
have learned of three recent incidents where an attorney was denied a continuance request based on
parental leave. In my view, it is important for an attorney to be able to take a reasonable period of time
to be with family at the time of a birth or when a child needs medical care. The legal system should
recognize the importance of an attorney being able to do so as a matter of policy. This helps ensure that
an attorney need not be forced into unnecessary choices between the obligations of career and family.
The proposed rule strikes an appropriate balance, as it establishes that a continuance based on parental
leave would be granted unless an exceptional circumstance is present. The court would still have
discretion to ensure that such leave does not undermine due process or the substantive rights of parties.
I have also received informal feedback from attorneys and judges regarding this proposed rule and
believe that there would be substantial support for it.
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I would respectfully request that the proposed amendment be referred to a subcommittee for the June
meeting cycle, and that I be allowed to present grounds in support of the rule to the subcommittee:
RULE 2.565 PARENTAL LEAVE
A motion for continuance based on parental leave of the attorney, when consistent with the parental
leave policy of the firm or governmental entity for which the attorney works, or for a reasonable time
when the attorney is a solo practitioner, shall be granted unless exceptional circumstances are shown. If
the court denies the continuance, the specific grounds for denial shall be stated in the order, and the
court shall exercise its discretion to grant as much leave as would be reasonable under the
circumstances.
Comment
The profession is committed to parental leave and to the importance for attorneys to be able to balance
work and family. This rule provides a presumption that a continuance for parental leave will be granted
unless an exceptional reason is shown. An exceptional reason could be the need for emergency or time
sensitive relief, or the fact that many continuances have already been granted and the substantial rights
of the parties may be affected.
Best regards,
Craig

Craig E. Leen, City Attorney
Board Certified by the Florida Bar in
City, County and Local Government Law
City of Coral Gables
405 Biltmore Way
Coral Gables, Florida 33134
Phone: (305) 460‐5218
Fax: (305) 460‐5264
Email: cleen@coralgables.com

Please Note: Florida has a very broad Public Records Law. Most written communications to or
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from State and Local Officials regarding State or Local business are public records available to
the public and media upon request. Your email communications may therefore be subject to
public disclosure.

Please be advised that Florida has a broad public records law, and all correspondence
to me via email may be subject to disclosure. Under Florida records law (SB80 effective
7-01-06), email addresses are public records. If you do not want your email address
released in response to a public records request, do not send emails to this entity.
Instead, contact this office by phone or in writing.

Please note: Florida has very broad public records laws. Many written communications to or from The
Florida Bar regarding Bar business may be considered public records, which must be made available to
anyone upon request. Your e-mail communications may therefore be subject to public disclosure.
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MINUTES OF THE FLORIDA RULES OF JUDICIAL ADMINISTRATION
FRIDAY, January 22, 2016; 1:00-6:00 P.M.
I.

CALL TO ORDER: Chair Amy S. Borman called the meeting to order at
1:09 p.m.
A.

Members Appearing in Person (and by Phone):
Amy Borman, Chair
Sandy Solomon, Vice Chair
Judge Stephens, Vice Chair
Andrew Sasso (via phone)
Don Christopher
Woody Clermont
Judson Cohen
Michael Debski
Robert Eschenfelder
Jose Florez
Judge Galiardi (via phone)
Cynthia Guerra (via phone)
Tom Hall
Marynelle Hardee
Corinne Hodak
David Jones
Michael Korn
Craig Leen
James McKee
Judge Menendez
Ashley Myers
Judge Nielsen
Anita Paoli (via phone)
Judge Ray
Paul Regensdorf
Alexandra Rieman
John Roman
Mark Romance
Judge Ruiz
Eduardo Sanchez
Michael Sasso
Judge Small (via phone)
Bill Vose (via phone)
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Probate is working on looking at a services rule for “In Rem”
proceedings.
Appellate Citation Rule 9.800: We use same citation system. Should
RJA reference appellate or should RJA take over the rule and
appellate reference RJA.
F.

III.

New Ad Hoc Committee
1.

Rule 2.330: Disqualification of Trial Judges: Judge Ruiz
working on this one.

2.

Rule 2.520: Addressing Font Size & Filing of Exhibits:
Murray Silverstein, Chair: Alexandra Rieman, Ed Sanchez,
Anita Paoli, Marynelle Hardee, Stephanie Zimmerman

3.

New Ad Hoc 2.130: Tom Hall Chair, Michael Korn, Sandy
Solomon, Judge Ray, Stephanie Zimmerman, Woody Clermont,
Michael Sasso, Paul Regensdorf

SUBCOMMITTEE REPORTS:
A.

Subcommitte A - Mark Romance is Chair but Judson Cohen
presented.
1.

15-RJA-14: Rule 2.110. This referral from the Chair relates to
whether the name of this section of rules should be changed.

2.

15-RJA-33: Proposed Rule 2.565. Parental Leave: Proposed
by Craig Leen. Concept is to give judges discretion to grant
continuances based upon parental leave.
Majority View: Favor of concept, but concerned.
Minority View: Favor of concept, however, no need for a rule
on it because a rule would hamstring judges.
Craig Leen spoke further on it: He sponsored this proposed
rule. Women have a need for parental leave. He learned from
talking to women that it sets back their careers. Cases get
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reassigned to other attorneys in the office and clients have to
accept it. This got him thinking about solo practitioners.
Women solo practitioners shouldn’t have to give up their cases.
FAWL supports concept but has some concerns about the need
to be discretionary. The Diversity and Inclusion Committee is
discussing it as well.
Other points made by Craig Leen:
The view from the bench is that someone else from the office
can do it.
Difficult for men to request.
Family Medical Leave Act is a good guide: 3 months;
Should always be granted unless there is substantial prejudice.
There is stress when having a baby and about having a baby.
It is a good policy statement for the Bar and the Supreme Court
to adopt, i.e., attorneys are valuable, their families are valuable.
Amy Borman: what are you asking RJA to do right now?
Mark Romance is asking if concept is good enough to proceed
with further work.
Opened up for Discussion on proposed rule 2.565 on Parental
Leave
Cori Hodak: Sympathize with issue and problem; The law of
the State of Florida is judge has discretion. This would be
substantive.
Bill Vose: This rule would be stepping all over judicial
discretion.
Mark Romance: Good policy but 3 reasons why it shouldn’t be
a rule:
1.
People could game the system.
2.
Multiple lawyers are suggesting continuances.
3.
Not in favor of handcuffing judge’s discretion. An
ill spouse, ill child- one could argue those are
additional reasons a continuance should be
granted.
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Don Christopher: Proponent of less rules
We should place priority on needs of litigants not the needs of
attorneys.
Any type of rule is not wise because it would be necessary to
include many reasons in the rule.
Stephanie Zimmerman: Caveats to the rule? Raises concerns
about dependency issues/concerns.
Paul Regensdorf: wonderful idea but bad idea for a rule.
Wants vote to reflect if vote no.
Craig Leen reminded that: “discretionary” is the revised
proposal. Initially it was “shall” read proposed rule into the
“record.” The subcommittee did discuss the gaming the system
issue. Basically, it forces attorney to give up a case or don’t
take a leave.
Sandy Solomon: Is there an alternative to a rule to establish
that great policy?
MOTION by Rob Eschenfelder: to table the request / in the
alternative to authorize the chair to write a letter to conference
of circuit court judges. Judge Manny Melendez seconds the
motion (later clarifies only seconded the first part of the
motion). Outcome of first part of motion: 19-14 in favor of
tabling the discussion, 1 abstention
Rob Eschenfelder refers to Robert’s Rules and explains them.
Craig Leen moves to amend the motion to table the discussion
to take a straw vote.
Motion to not move forward and send a letter not authorized.
Amy Borman: wants to get to straw vote for motion on the floor
to table the discussion and for Amy to write a letter
Judge Manny Menendez clarified he only seconded the motion
to table the discussion.
19-14 in favor of Tabling the discussion, 1 abstention.
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MOTION by David Jones: to authorize chair to send a letter to
judicial conference appropriately worded.
Seconded by Rob Eschenfelder.
(Vote on Motion to Send a Letter 29-7 it passes.)
Debate ensured about whether can send a letter since tabled the
discussion.
FRIENDLY AMENDMENT by Tom Hall: to David Jones’
motion to send a letter. Send a letter to FSC instead of to
Judicial Conference of Circuit Court Judges. David Jones
accepts friendly amendment.
Judge Menendez: This issue is one of policy. RJA is a rules
committee. This committee should not be commenting on
policy.
MOTION by the subcommittee to call the question (no second)
Vote on Motion to Send a Letter 29-7 it passes.
Amy Borman to draft a letter and send to FSC.
2.

15-RJA-28-Rule 2.530, page 30-31 of agenda. Digital
Testimony: Discretion already there. Subcommittee
recommends no action be taken. 15-RJA-28: Rule 2.530. Mr.
Alvan Balent requested the committee review and modernize
this rule. The matter is ready for discussion. The Report may
be seen on pages 30–31.
Sworn in remotely: Sub A. discussed, concluded not in
best position to evaluate issues of swearing in witnesses
remotely.
Sub A recommends that other rules committees consider
the issues so send the issue to liaison subcommittee. No motion
needed to approve subcommittee recommendation.

3.

15-RJA-31: Rule 2.510(a): Eligibility (page 31 of agenda;
issue raised by Tom Hall) Suggest adding a sentence at the end
as noted on page 32 of agenda. Mr. Tom Hall requested that
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The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399-2300
John F. Harkness, Jr.
Executive Director

850/561-5600
www.FLORIDABAR.org

June 30, 2016

The Honorable Jorge Labarga, Chief Justice
Florida Supreme Court
500 South Duval Street
Tallahassee, Florida 32399-1925
The Honorable Vance Salter, Chair
District Court Performance and Accountability
Third District Court of Appeal
2001 SW 117th Avenue
Miami, Florida 33175-1716
The Honorable Jeffrey J. Colbath, Chair
Florida Conference of Circuit Judges
205 North Dixie Highway
West Palm Beach, Florida 33401
The Honorable Augustus D. Aikens, Jr., Chair
Florida Conference of County Court Judges
30 I South Monroe Street, 265-A
Tallahassee, Florida 32301
Florida Judiciary Education
Office of the State Court Administrator
Supreme Court Building, 500 South Duval Street
Tallahassee, Florida 32399-1900
Dear Chief Justice Labarga, Judges Salter, Colbath, and Aikens. and Florida Judiciary Education:
As Chair of the Rules of Judicial Administration ("RJAC") for the 2015-2016 term, I have been
asked to send this letter to you regarding possible educational opportunities for judges in your
conference on the topic of parental leave.
At both the January and June Florida Bar committee meetings, the RJAC considered variations
of a rule of procedure that would, absent certain circumstances, require a judge to grant a Motion
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THE FLORIDA BAR
for Continuance when an attorney is on parental leave for the birth or adoption of a child. The
RJAC discussed this matter after it was advised of circumstances where expectant mothers'
Motions for Continuance, based upon upcoming maternity leave, were denied.
The matter was referred to a subcommittee to discuss and develop a proposed rule that would
ensure that both men and women could avail themselves oftheir employers' parental leave policy
without fear or consequences of their case not being continued. The subcommittee discussed the
harmful effects on both attorneys and their families when a court denies a motion for
continuance based on parental leave. These effects may include forcing an attorney to either
spend less time with a newborn, or transferring cases to a different attorney which thus could
interfere the with client relationship and negatively impact the attorney's career path.
The subcommittee believed, as a matter of policy, that parental leave always constitutes good
cause for a continuance and that a motion for continuance based on parental leave should only be
denied if there is a substantial countervailing harm to the other party. Enclosed is a copy of the
subcommittee report explaining the reasons for the proposed rule.
The Diversity and Inclusion Committee of the Florida Bar also reviewed the topic of parental
leave and unanimously adopted a resolution in support of a proposed parental leave rule. It
recommended a rule of procedure to the Florida Bar Board of Governors for consideration. As
part of the resolution, the Diversity and Inclusion Committee stated that "the effects of having
another lawyer cover a case are often detrimental to the lawyer's career advancement, the
attorney-client relationship, and the client," and that "the legal profession as a whole, and the
judiciary in particular, should acknowledge the importance of child-rearing and support members
of the Bar who choose to practice law and build families." A copy of the resolution is also
enclosed for your review.
The full RJAC voted not to pursue a rule amendment as a number of members believed that the
issue of parental leave should be addressed as a policy rather than through rule. The full RJAC
did, however, unanimously (26-0) support the proposal thc:i.t motions for continuance based upon
parental leave should be granted. The RJAC directed the undersigned to forward a letter to the
judicial college and judicial conferences notifying the organizations of the importance of parental
leave and granting motions for continuance when requested for parental leave. The RJAC
therefore respectfully requests that judicial education programs include a discussion of parental
leave, the importance of judges being sensitive to the concerns expressed above, and to
encourage judges to grant continuances based on parental leave to attorneys where possible.

.

, ~\(;u\_

my Singer Borman
Chair, Rules of Judicial Administration
Enclosures
cc:

Krys Godwin, Bar Liaison
Craig Leen, Esquire

651 East Jefferson Street• Tallahassee, FL 32399-2300 • (850) 561-5600 •FAX: (850) 561-9405 • www.tloridabar.org
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THE FLORIDA BAR RULES OF JUDICIAL ADMINISTRATION COMMITTEE
SUBCOMMITTEE A ACTION REPORT
TO:

Amy Borman. Chair RJA

FROM:

Mark A. Romance

Date:

May 17.2016

Please be advised that Subcommittee A conducted a meeting on Tuesday. May 17. 2016. by
conference call to discuss the action item listed below.
Subcommittee attendance was as follows:
Mark Romance - Present
Judson Cohen - Present
Judge Gagliardi - Present
David Jones - Not Present
Craig Leen - Present
James McKee - Not Present
Bill Vose - Present
Stephen Williams - Present
Tom Hall - Present
Paul Regensdorf -- Present
Additional participants included:
None.
The Subcommittee took the following action:
Item A: Proposal from Committee Member Craig Leen Regarding Parental Leave 15-RJA-33
1. Determined that the submission is within the scope of Subcommittee authority. Yes.
,. , The Subcommittee made the follovving \Vork assignments: See attached.
3. The Subcommittee made the following decisions: The Subcommittee recommended
by a vote of 7-0 that the full committee approve a new Rule 2.565.
4. The Subcommittee prepared the attached written report which includes a summary of
the issues. factors considered. majority position. minority position if applicable and
proposed change in legislative format. if any. See attached.

Item B: Proposal from Ashlev M. Myers. Esq. re Notice of Appearance and Access to Dockets in
Family Law Cases l 5-RJA-24
1. Determined that the submission is within the scope of Subcommittee authority. No.

2. The Subcommittee made the following work assignments: See attached.

Rules of Judicial Administration Committee
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3. The Subcommittee made the following decisions: The Subcommittee voted 7-0 to
refer the issue to the FCTC as the RJA has no power to determine access to
court files.
4. The Subcommittee prepared the attached written report which includes a summary of
the issues. factors considered, majority position. minority position if applicable and
proposed change in legislative format if any. See attached.
Item C: Proposal from Heather Telfer Regarding Rule 2.110 and conflicting statutes 15-RJA-1 4
1. Determined that the submission is within the scope of Subcommittee authority. Yes.
2. The Subcommittee made the following \Vork assignments: See attached.
3. The Subcommittee made the following decisions: The Subcommittee voted 6-1 not
to propose a change to the rule to clarify that the Rules of Judicial
Administration do not supersede statutes as currently stated.
4. The Subcommittee prepared the attached written report which includes a summary of
the issues. factors considered. majority position. minority position if applicable and
proposed change in legislative format if any. See attached.
Item D: Proposal from RJA/FCTC Regarding Scope and Purpose of Rule 2.110

1. Determined that the submission is within the scope of Subcommittee authority.Yes.
2. The Subcommittee made the following work assignments: See attached.
3. The Subcommittee made the following decisions: The Subcommittee determined
that it was premature to evaluate the proposed rule changes.
4. The Subcommittee prepared the attached written report which includes a summary of
the issues. factors considered. major.ity position. minority position if applicable and
proposed change in legislative format if any. See attached.

The Subcommittee Chair will be prepared to report to the full Committee at the meeting in June
2016.

Isl
Mark A. Romance
Subcommittee A Chair
Cc:

Judson Cohen. Vice-Chair. Subcommittee A
Krys Godwin

Rules of Judicial Administration Committee
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REPORT OF SUBCOMMITTEE A

ITEM A.
Craig Leen

Proposed New Rule 2.565 - Parental Leave, proposed by Committee Member

Summary of Issues Discussed
Prior to the January meeting, Committee Member Craig Leen proposed the concept of a
new rule regarding Parental Leave and submitted t\vo proposed versions of the rule, one where a
continuance was mandatory and a second version where the court would have discretion to grant
a continuance. The two proposed rules and comments are as follows:

Mandatory version

RULE 2.565 PARENTAL LEAVE
A motion for continuance based on parental leave <?fthe attorney, when consistent with
the parental leave policy ofthe.firm or governmental entity.for which the attorney works,
or.for a reasonable time when the attorney is a solo practitioner, shall be granted unless
exceptional circumstances are shown. ff the court denies the conrinuarr:e, the spec(fic
grounds.for denial shall be stated in the order. and the court shall exercise its discretion
ro grant as much leave as would be reasonable under the drcumstances.

Comment
The profession is committed to parental leave and to the importance.f(Jr attorne_vs to be
able to balance work andfamily. This rule provides a presumption that a continuance for
parental leave H'ill be granted unless an exceptional reason is shmrn. An exceptional
reason could be the need.for emergency or time sensitive relief or the fact that many
continuances have alreac(1· been granted and the substantial rights ofthe parties may be
affected.

Discretionary version

RULE 2.565 PARENTAL LEAf'E
In considering a motion for continuance based on parental leave of an attorney for a
party, when the requested amount l?f time is consistent with the parental leave policy of
the .firm or governmental entity for which the attorney works, or for an otherwise
reasonable amount of time when the attorney is a solo practitioner, the court sfvuld

Rules of Judicial Administration Committee
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exercise its discretion to grant the requested continuance unless the opposing party
·would be substantiall_v prejudiced In such circumstances. the court should exercise its
discretion to grant as much leave as would be reasonable without causing substantial
prejudice to the opposing party.
Comment

The profession is committed to parental leave and to the importance for attorneys to be
able to balance work and family. This rule establishes that a court should exercise its
discretion to grant a continuance for parental leave unless there is substantial prejudice
to the opposing party. Subswntial prejudice could be the need for emergency or time
sensitire relief or the fact that many continuances have alread.Y been granted and the
substantial rights ofthe parties may be affected.
In determining the time period that is reasonable for a continuance under this rule. the
court is expressly encouraged to consider the parental leave policies <?l the firm or
governmental entity for which the attorney works. Where no such parental leave polic_v
exists. the court may also wish to consider the time periods provided in the Family and
Medical Leave Act as a reasonable amount oftime. Nevertheless. the ruling on u motion
for continuance under this rule. as well as any time period provided. ultimatel_v remains
in the sound discretion <?lthe court.
Discussion
In the Committee's January meeting, the Committee voted to have the Chair send a letter to
various court organizations, such as the Conference of Circuit Court Judges.. encouraging a
policy of granting continuances based on parental leave. The full Committee also voted to table
the issue, referring it back to the Subcommittee. and did not reach a decision on whether to
approve any rule.
Mr. Leen explained that following the meeting he has drafted a letter for the Chair to circulate to
the various court organizations, including the Conference of Circuit Court Judges. the
Conference of County Court Judges and the Florida Judiciary Education, Office of the State
Court Administrator. It was suggested that the letter also be sent to the Florida Conference of
Appellate Courts Judges Committee as well.
Mr. Leen further explained that the Florida Bar Diversity and Inclusion Committee unanimously
adopted a resolution in support of the mandatory version of the rule, recommending the rule to
the Florida Supreme Court and the Board of Governors.
The Subcommittee discussed possible additions to the rule, such as a time limit for motions b be
filed under the rule, or limit the rule to lead counsel or lawyers who have had substantial
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participation in the case. After discussion. the subcommittee felt that those issues could be
considered by the court in the exercise of its discretion.

Action taken bv Subcommittee
After discussion a motion was made to approve the discretionary version of the rule. and that the
full Committee approve the rule and submit it to the Supreme Court. which motion passed
unanimously 7-0.

15-RJA-24 -Letter from Attorney Ashley Myers regarding Notice of
ITEM B.
Appearance and access to docket
Summary of Issues Discussed
Ashley Myers. a Jacksonville attorney. asked the Committee to consider changes to applicable
rules to permit access to court files in cases in which the attorney was not counsel of record. M .
Myers' email indicates that only an attorney ofrecord has the right to access documents filed in a
family law case. and that the clerk· s office requires a notice of appearance to be filed in order to
gain access to the file.
The Subcommittee discussed the fact that access to court records is not an issue within the scope
of the Rules of Judicial Administration. and that the issue can only be addressed by the Florida
Technology Committee.

Action taken by Subcommittee
The Subcommittee voted 7-0 to have the Committee Chair refer the issue to FCTC.

15-RJA-14 - Email from Heather Telfer re: Rule 2.110 Scope and Purpose
ITEM C.
and conflict with statutes
Summary of Issues Discussed
Florida Bar Attorney Liason - Rules attorney Heather Telfer noted that Rule 2.110 currently
provides. in its last sentence. that the Rules of Judicial Administration ..supersede all cont1ictirig
rules and statutes:· Attorney Telfer notes that it is unlikely that the Rules of Judicial
Administration supersede Florida statutes.
The Subcommittee discussed the fact that statutes that are deemed procedural are within the
purview of the courts. and can be superseded by the Rules of Judicial Administration. However,
given that the Court has rendered several opinions in which it evaluated a statute to determine
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whether it was substantive or procedural. the Court is in the best position to detennine whether a
Rule of Judicial Administration supersedes a statute and thus, no change is necessary.

Action taken bp Subcommittee
The Subcommittee voted 6-1 that no change to Rule 2.110 is needed in response to Ms. Telfer's
request.

ITEM D
Email from Amy Borman Regarding Proposed Revisions to 2.110 to clarify
the scope and purpose of the Rules of Judicial Administration
Summary of Issues Discussed
The RJA/ FCTC workgroup proposed the following revisions to 2.110 :
RULE 2.110.

SCOPE AND PURPOSE

These rules. cited as "Florida Rules of Judicial Administration" and abbreviated as "Fla.
R. Jud. Admin .." shall take effect at 12:01 a.m. on July 1. 1979. They shall apply to all
matters of general or common application and administrative matters in all courts to
which the rules are applicable by their terms. The rules shall be construed to secure the
speedy and inexpensive determination of every proceeding to which they are applicable.
These rules shall supersede all conflicting rules and statutes.
The Subcommittee did not have the benefit of the proposed rule changes in advance of the
meeting. so it was determined by Subcommittee Chair Mark Romance that no vote betaken on
the issue at the meeting. Further, it \Vas reported that other FCTC work groups have been
evaluating the scope and purpose of the Rules of Judicial Administration. and that a change of
this nature should wait until those workgroups further develop their analysis.

Action taken bv Subcommittee
The issue vvas tabled pending further developments by FCTC work groups.
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T HE l;LORlDA BAR RCLES OF J UDICIAL

ADMI~ fSTRATION

COM M ITTEE

SUBCOMMITTEE A ACTION REPORT
·1·0:

Am; Burman, Chair RJJ\

l ROM:

Mark A. Romancl:

Date:

January 14, 201 6

Please be ath i~..:d that Subconuniltc.:e A conduct..:d a me(.;ting on \V0dni:sJ ay. January 13, 201 6,
by conkri.:ncc cull tci d iscuss the action ih.•m listc.;d below.

Subcommittee attendance was as fo llows:
Vlark Romance

Judson Ct h<:n

Pres nt

Present

Judge Gagliardi --Present

DaviJ Jon · ~ · · Not

Pre~

nt

Craig Let:n - Pres...:111
James VIcKcc · Prese nt

Bill Vose - Nut Present
St~ 1 hen Wi l li am ~ Pn!::-1..:nt
Tom I lull · :-Jot P r\.~Scnt
Additional participa nt~ included:
Kry!\ Godv' in
my 13ornu n
The Subcommittee took the followin J!. action:
It ~ m

A: Prnpo: al from Commi ttee \!!ember Crai_g_T .cl!n Rl'gardin_g_Parg-1tal Leav~
l. Dd ermincd that the .;ubmission i. within the scope of. 'ubcommitke authority. Yci..
I'h~ Subrnmmi tlce mn ie the following work n:signmcnts: See ~ttta<.·hcd .
3. I'he .Subcommittee mad the fo llowing decisions: The Subcommittee approved in
concept a nc" ruk 2.565 regarding Pan•ntal Leave. The proposed rule
suggested by i\fr. Leen included a prr:-,umption that a motion for continuance
based on parental leave of the attorney should be granted unless exceptional
circumstances ex ist. By a 4-2 vote, the majority of t.hc Subcommittee members
in attendance approved the concept of a new rule but with the caveat that the
court have more discretion to grant the continuance ba~ed on all the
cir cumstances. Mr. L een wus amenable to revising the proposed rule to afford
the court more di. crction and provided a rcv i~ cd ruk for the Committee's
consideration.
4. The Subcommittee prl'pared Lhc attached v\l'itten report which incl udes a summary of

the i ssu~s, factors considered, majority position. minority position if
pr<."poscd ch:lngc in legislative format, if any. Sec attached.
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The Subcommittee Chair will be prepared to report to the full Committl:e at thr: tnl:eting in

January 20l6.

/Jf/c~/ ~~
Mark A. Romance
Subcommittee A ('hair

Cc:

Ju<l ' <111 Cohen, Vice-Chair, Subcommittcv A
Krys Godwin

Rules of Judicial Administration Committee
Jnne 2016 A P"encl~

Appendix
C–10
Page 43 of
144

RF.PORT OF SUBCOMMITTEE A

ITI01J A.

Proposed New Ruic 2.565 - Parental Leave, proposed by Committee Member

Craig Leen
Summary of Issues Discussed

Committee Member ('raig Lel'n propo:-i.:d the following

n~~

Ru! · and ( 'ommcnt

RULH 2.565 PAREN TAL LEAVE
A motion/hr continuallce based on pcmmwl lt!uve ofthe attorney, wh '11 co11,istent i-vilh
rh~' purenlal leave polh) of the.finn or f!OVernmenta! enti(vfor ,1)1it:h the a1ton 1t'.'' work\,
or lorn reet.\Onul le time w!ten thPat1orney i,, a solo practitioner, s·hall be granted wilesv
exci!pt101utl circumsflazc<!.\' are shown. Tj the couf'I c/c>nies the coJTtinuunce, the s711.!c(/ic
grounds.for denial shull he .\lai<'d in the ord..:r. and the court ,,hall excrdse its di.,cretion
to grant u' rmwh leave a<;: would be reasonohle und~·r the circumsta11c,,..,\'.

Cvmment
The profr r;sion ;, comnri!h'd to par<:nh1l leapi· um/ r1i !he importance/or attorneys to bi:
able to halance work and fctmi~y. 1hi' rule providt'.)' a presumption that a i:unlinuant·e for
parental leave 1rill he grant ,d un/e,' w1 exceptional rca,on is .·hmm. An <'Y ·epti01wl
reason could ht: 1/Je nee,/ /or emcrgen('v or tiilw sem it fl'e relief ur theJuel that manJ'
cm11i1111ances hav.: already been }!.rrtnll:d cmd tli , suh.)·1 mrial rights £?(the p11rties may be
uf,J( cted
1

Mr. Leen i.:xplaim:d that he has hecomc <1wtm.: ~· r thrcl' specific, separnk cases \\hen.· lemak
attorneys moved for a continuance of a tri,d b ·caus1,; she wanted tu take maternity kaw at the
time th8 trial was scheduled, and th~ rnotitins wen.: cknied. H~ has r~·ason to suspcd that then!
ure more similar instances. \!lr. I ·en explained tbal man; judges bdic'Yl' that if u lawyer i ·
employed l"Y a large governmental agcnc; or a law firm. that a continu,mcc for m:.nt.:rnity leave
should not he grantcJ because aiw thcr attom1,;y from the agi.;ncy or firm can <;imply ··cover" the
trial. \1r. Leen further cxplained that even if unoth~r atto mc} could ·\:over" thc trin.l, th-.·
inahilit) ( f thc lawyer requesting the continuance tv hanJle the triul ha" ad\l!l''-L: conc.;cquences on
th~ lawyer, \\'lio may suffl.'.r lost advancement opportunities by 11l)t being al k to condu ·t the trial.
Act:ordingl), the ri sk that a Cl'Lirl could den) the motion puts the lawyer in th.: difficult pti'tition
of sacrificing significant famil y time in order to l1<)t hurt her career. Mr. Leen e ·pbi.ned that
female lawyer~ refrain from making such motions because th~y do not want to have a stigma
attachc.:J to th1.:111 wi1hin their firms and thus vfkn do not even s~ck th<.: continuance. Mr. L..:i;n
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ftmh1..:r e>..plaincd that mak auorn~ys ma) al so want to take family leave for the birth of a child.
but the sti gmu attached to such a motion precludes tb0 filing of the motion in the first in:stunce.
Mi·. Leen U!.!gc. tcd that having u rule in place will be an indicat ion from the court that this
cri1ical family time is important anJ is a proper basis to fl;!quc.' St a continuanc¢, hopefulJy
1\;moving the negative stigma presently attached to filing such a motion.

Sever,11 members of the ~ubcomm ittec expressed concern that lawyl..'r:.-. cPuld ll::>t: ... uch a ruk lt r
tactical advantages and '4game the system."' Several examrk s w0rn discusse I. t\nc th 'r c mcern
raised was whether such a rule vv:1s rn;c1;~-;a ry in li uht of the cmn.:nl rules on continu:mccs that
exist in tht: ( ivi I Procedure Ruk · and clsev, b1.:re. nl>thcr cc1nc\;rn was n.iiscd as tn whether a
ruk that con:--trains judicial discr·tion was appropria11..·.
Committee Chair Amy Borman :--ugg ' 'kd lhat the Subcnmmi tk' con~idcr wheth ' r rh ' prop1r ~11
could b~ incorporated into Ru k 2.550 ( ukndar Conflict-.. She al;:;o sugg~steJ thut the
S ubcon1111itk~ ~ou. ·iJ T whether the proi o~al should be pnrt o t' the RJ
or possi bly put into the
Cod<.: ot'Judicia! Con luct.
A<2tiru1 1akcn.!J1· Suhtommittee

The Subcommittee \ otcd -2 that the propost:d ruk should be appl\)\ ~d in c~mccpt bec~usc the
pol icy is.;;ttL·:; justify enactment of H n ' \\ rule. Th0 mqjorit), however que~tionc.:d vvhcther thc
mandatory nature nf thl: propos · I rul · <>hnuld be r~viscd to allow a judge more Jiscrt:tion in
evaluating a moti on mad<.: under the rule. The vote~ in favor of the propo:-cd rule uniformly
lim ited tht..:ir affirmatiw vote to 1he ·•conl·cpC of a Pnn:ntal Lea\ 1: rule v.. ith the understanding
thut the ruk slwuld be rl..'\ 't.s...:d to reim v · th~ m[tndatory inforence or th· rule and t0 iu%.;ad
permit tht: court tn< r.. : di"i.'ldinn.
I h~ two dissenting vote~ support1::<l the concept oC hm ing judges gr.mt 1.:ominuanct.::-- ba.st.:d on
family kavc, that th\.': policy bl.!ing prop :;l•d is wr; important and onl.! that should be promoted,
but indicatcJ Clmccrn ahout critici·m1s that there are simply too many rules, that more rules that
r\!strain judicial discrdilm i" nt>t guod for our system, and that thi.: likdihood of ahusl.! of such a
ru le w a:- \ t:r high. /\ n additional conc ~.- rn was wheth...:r it would be appro1 fr 1tc to limit th~ topic
of the ruk to maternity !em•..: when thcr~ arc other important public !Xilicy reasons for n
continuance th:it should be considered such as the health o f a lawyer and health of a la"vyc..:r~ ·
family mem ber - spouse. parent ur child.
SubSl'ill{enl Activity

Fol!owini; r h~ Subcommittee meeting, Comrn itt ~ M~mb ·r Crai g !,(;en proposed nn altcrnati\ c
ruk. that p-:m1its thl: judge more discrdion in CYJ!uating a motion for continuance based on
Cumily k aw, wh ich additional proposal ha<> not bc0n co11: id1.:rcd hy the Subcommittee. Th<..'
additional proposed ruk is a~ follows:
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RUJJ;; 2. -65 PARENTAL ! F;AVE

In em1sidering a 1notiun;or eontimwnce base I on p11rl!;1tal leave ofan allurney jbr ,l pcmy, when
the requf!sted amount uf time is consistent with the parenwl leave policy r!/ the firm or
govemmellfal entityfbr which the attorney works, or.for an otherwise reusvnable amvunt oflimt'
when the ttltorney is a solo practitiona, the court should exl!rcise its di.~crt!tion to grant the
reque~·ted continuance unles.\ the 017p<i \·i1tJ.( party ll'o11id be .\11bMamh1l~v prej udiced fll such
circwnstance ,·, the cou;·t should ex<>rci\'I! it.· discrd io11 tu gr 1111 a1· much leave a~· would be
1wn·onaftle H irhnut cu11sirlf; suh\lallfial pr<!iudic<J to tlil! 01117owig party.

Comment
Th<! / Jrl?fess ion f\ cummitteJ to parental lem•e all<! lo the import<111t:e for aflorneys to be ahle to
balance wm·f.. mzd.fatnil). Thi.\ rul..: esf<,hl fshe.1 1hut u court ,i,/iould exerci c if~· discrelio11 to 1<rant
t1 contimran. :e for parental lem'L unle.\s there is substantial prejudice tu the nppo ·in~ p(/r~y.
\'uf>.,·tuntiul prejudice could be rhe 1wl'd fnr emergency or tim.c w:11sith'e rl'lic:f or the )act that
many t:ontinuam:es have alr,•od_r been granted u11d the .\ Ub\·1t111tial h ght., 11/ the punies may be
ajjected.
!11 dderminin~ the time period that i r.: r a. wwblc for u t·011ti11uwu.·e wider thi\' nde. th..: court is
expressly £'i1l·011n1.~c1d lo cm1,idt!r 1he parental leave p ulicif\' of the fir m or [!.uwmmel//a/ emity
/hr whii.:h the attvme,1 v. orks. ~Jt here no ~uch parental leave policy t:xists, the court may al,\ O
1111\'fz to consider the rime p<'riods pro\•id('d in the Family and i\ledical f,euve Act as a reasonable
nmozmt of time. Ncrenhelns the r11/in~ 011 u motion /or continuance under !hf,· mle, as ivelL as
uny 11me period pruvided, 1d1i11wlely remains in the sound discrelion 1~/ th<' court.
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A RESOLUTION OF THE FLORIDA BAR DIVERSITY AND
INCLUSION COMMITTEE IN SUPPORT OF THE MANDATORY VERSION
OF PROPOSED RULE 2.565, PARENTAL LEAVE
WHEREAS, anecdotal evidence exists that female lawyers, in the State of Florida, are often
denied continuances in anticipation of taking maternity leave; and
WHEREAS, it is assumed that these lawyers, especially those who work in large firms or
agencies, can simply have a colleague stand in the place of the lawyers; and
WHEREAS, the effects of having another lawyer cover a case are often detrimental to the
lawyer's career advancement, the attorney-client relationship,.and the client; and
WHEREAS, there is a stigma attached to both female and male lawyers asking for a continuance
in anticipation of maternity or paternity leave; and
WHEREAS, the legal profession as a whole, and the judiciary in particular, should acknowledge
the importance of child-rearing and support members of the Bar who choose to practice law and
build families; and
WHEREAS, Craig Leen, a member of the Rules of Judicial Administration (RJA) Committee,
proposed an amendment to Rule 2.565 to address these concerns; and
WHEREAS, the Rule was approved "in concept" at the subcommittee level with a request that
the proposed rule be amended to allow for more judicial discretion; and
WHEREAS, on January 22, 2016, the RJA Committee tabled discussion on the proposal to
amend the rule, effectively halting its progress; and
WHEREAS, also on January 22, 2016, the Standing Committee on Diversity and Inclusion
addressed this issue and reviewed both versions of the proposed rule finding the initial version to
be preferable; and
WHEREAS, the Standing Committee on Diversity and Inclusion subsequently considered and
approved this resolution.
NOW THEREFORE BE IT RESOLVED BY THE FLORIDA BAR STANDING COMMITTEE
ON DIVERSITY AND INCLUSION TO RECOMMEND TO THE FLORIDA SUPREME
COURT AND THE FLORJDA BAR BOARD OF GOVERNORS THE AMENDMENT OF
THE FOLLOWING RULE OF CIVIL PROCEDURE:
RULE 2.565 PARENTAL LEAVE .
A motion for continuance based on parental leave of the attorney, when consistent with the
parental leave policy of the firm or governmental entity for which the attorney works, or for a
reasonable time when the attorney is a solo practitioner, shall be granted unless exceptional
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circumstances are shown. If the court denies the continuance, the specific grounds for denial
shall be stated in the written order, and the court shall exercise its discretion to grant as much
leave as would be reasonable under the circumstances.
Comment
The profession is committed to parental leave and to the importance for attorneys to be able to
balance work and family. This rule provides a presumption that a continuance for parental leave
will be granted unless an exceptional reason is shown. An exceptional reason could be the need
for emergency or time-sensitive relief, or the fact that many continuances have already been
granted and the substantial rights of the parties may be affected.

Passed and adopted this 22nd day of March, 2016.

On behalf of the Committee:
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~upttmt

<!Court of jflottba

500 South Duval Street
Tallahassee, Florida 32399-1925
JOI-IN A. TOll,IASINO

JORGE LABARGA
CHIEF JUSTICE

BARBARA J. PARIENTE
R. FRED LE\VIS

PEGGY A. QUINCE
CHARLES T. CANADY
RICKY POLSTON
JAMES E.C. PERRY
JUSTICES

CLERK OF COURT

August 29, 2016

SILVESTER DA\VSON
MARSHAL

Ms. Amy Singer Borman
Chair, Rules of Judicial Administration Committee
651 East Jefferson Street
Tallahassee, Florida 32399-2300
Dear Ms. B01man:
Thank you for your recent letter concerning parental leave. As indicated in
your letter, the Diversity and Inclusion Committee of The Florida Bar adopted a
resolution in support of a proposed parental leave rule; however, the full Rules of
Judicial Administration Committee (RJAC) voted not to pursue such a rules
amendment. The RJAC did supp01i the proposal that motions for continuances
based on parental leave should generally be granted. Finally, you shared the
RJAC's request that judicial education programs should address the topic of
continuances based on parental leave. The RJAC cited anecdotal evidence of the
denial of continuances in ce1iain situations to supp01i its judicial education request.
Based on an article published in the August 15, 2016, Florida Bar News, it
appears the Bar is continuing to explore the issue of parental leave for attorneys;
accordingly, it seems appropriate to defer any action until such time as the Bar's
recommendations are finalized.
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Ms. Amy Singer Borman
August 29, 2016
Page Two

I am grateful to the members of the RJAC for your work on this important
issue and your ongoing efforts on behalf of the Florida justice system.

s:;::7~
, Jorge Labarga
JL/rp

SEP 8 0 2016
LEC~AL

K)R'\IJ:3IOftl
TALlLAHASSEE, FLOR.LOA
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FLORIDA RULES OF JUDICIAL ADMINISTRATION
COMMITTEE
Friday, June 17, 2016
1:00-6:00
Bonnet Creek Hilton
Orlando, Florida
Conference call number: 1-888-376-5050
Conference code: 7458962145#
I.

CALL TO ORDER—Amy Borman, Chair

A.

Attendance roster and roll call; introduction of guests

B.

Approval of minutes of January 2016. See pages 5–35.

II.

CHAIR’S REPORT—Amy Borman

A.

Approved and Pending Out-of-Cycle Filing

B.

C.

1.

14-RJA-02: Rules 2.120, 2.505, 2.515, 2.516. Awaiting final
approval within ACRC and CrimPRC for joint filing.

2.

14-RJA-07: “Five-day” Rules. Awaiting final approval within
ACRC and CivPRC for joint filing. Comments were received;
other committees are addressing those comments.

Approved and Pending 2017 Three-year Cycle Filing
1.

14-RJA-01: Rule 2.140(a)(4)–(a)(6).

2.

15-RJA-31: Rule 2.510.

3.

Rule 2.516.

Opinions published by Court
1.

SC15-912 (14-RJA-06): Rules 2.425(b)(8)

2.

SC15-1594 (15-RJA-03): Rules 2.560 and 2.565 (re: Court
Interpreters). These have been filed, approved by the Court,
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were then published by the Court for comment, and responses
with rule amendments have been submitted. Awaiting final
disposition by Court.
D.

RJA/FCTC Subcommittee and Work Group

E.

Phone conferences with Chairs from other committees

III.

SUBCOMMITTEE REPORTS

A.

Subcommittee A—Mark Romance, Chair; pages 36–41

B.

C.

1.

15-RJA-14: Rule 2.110. This referral from the Chair relates to
whether the name of this section of rules should be changed.

2.

15-RJA-24: Requirement that all attorneys have a Registration
Agreement on file and must file a Notice of Appearance to see
case files.

4.

15-RJA-33: Rule 2.565. This new concern raised by committee
member Craig Leen regarding parental leave for court matters
is being discussed. Pages 42–46

Subcommittee B—Judge Stephens, Chair; pages 47–89
1.

15-RJA-11: House Bill 7 regarding the impact of rules 2.420
and 2.425 in probate cases.

2.

15-RJA-12/15-RJA-26: Review of Rules 2.514, 2.516 and
2.525 and other rules as forwarded by the FCTC/RJA joint
committee workgroup.

3.

15-RJA-13: Service list origination. This is also being reviewed
in conjunction with FCTC.

4.

15-RJA-25: Request by FCTC regarding a rule authorizing
electronic judicial signatures.

5.

16-RJA-02: Referral from Brian Willis regarding service
concern.

Subcommittee C—Ashley Meyer, Chair

June 2016 Agenda
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Rule 8.3

Rule 8.5

Rule 27.3

Rule 5.7

Rule 15

Rule 19

Alabama

Alaska
Arizona

Arkansas

California

Colorado

Conneticut
Delaware

Continuance based on Medical (maternity)
STATE
RULE

(1) The specific reason for the continuance; (2) The position of opposing counsel or party on
the requested continuance unless not possible to obtain; (3) If the request is made because
of an attorney's or party's appearance in another court, a copy of the other court's trial notice
(or, if the notice is not available, the name of the case, the court, the date and time of
appearance and the date the other case was scheduled).

Absent good cause, the court will not consider a contested application for a continuance,
unless the requesting party tried to obtain a stipulation for a continuance at least two days
prior to the hearing.
Continuances may be granted on a showing of good cause by the officer, his supervisor, or
the defendant.

The court shall grant a continuance only upon a showing of good cause and only for so long as
is necessary, taking into account not only the request or consent of the prosecuting attorney
or defense counsel, but also the public interest in prompt disposition of the case.

Grounds for Motion. A continuance of any trial date shall be granted only upon a showing
that extraordinary circumstances exist and that delay is indispensable to the interests of
justice. A continuance may be granted only for so long as is necessary to serve the interests of
justice. In ruling on a motion for continuance, the court shall consider the rights of the
defendant and any victim to a speedy disposition of the case. If a continuance is granted, the
court shall state the specific reasons for the continuance on the record.

A motion for continuance addresses itself to the sound discretion of the trial court, and its
ruling will not be disturbed in the absence of abuse.

SUMMARY

Appendix F - 2

Rule 8.5

Rule 12.2

Rule 2.5

Georgia

Hawaii

Idaho

Illinois

Rule 1.460

Florida

The parties to any action may present to the court a stipulation as to any procedural matter involved
in any proceeding, including a stipulation to vacate or continue a hearing or trial, but the stipulation is
to be considered as a joint motion by the parties to the court for its consideration, and is not binding
on the court. The court may approve or disapprove the stipulation in the same manner as the court
rules on a motion. The court may by oral or written notice to the parties limit the time within which a
motion or stipulation to vacate or continue a hearing or trial must be made in order to be considered
by the court.

Continuance After Scheduled for Trial Continuances will not be granted merely by agreement of
counsel. Actions will not be removed from a published trial calendar except by court direction upon
such terms as reasonably may be imposed, including the possible imposition of a penalty of up to $50
upon the moving party if, absent statutory grounds or good cause, a motion for continuance of an
action is first made within 5 days of the trial week scheduled.
(b) Motion for advancement or continuance of trial. When ruling upon a motion for advancement or
continuance of a trial under this Rule 12.2, the court shall consider the totality of the circumstances,
including, but not limited to, the following: (1) a defendant's rights to a speedy and fair trial, effective
assistance of counsel, the right to confront and cross-examine witnesses and other rights guaranteed
by the constitutions of the State of Hawai‘i and the United States; (2) any substantial adverse impact
the time of trial may have on the witness.

A motion for continuance shall be in writing unless made at a trial and, except for good cause
shown, shall be signed by the party requesting the continuance. The motion shall state all of
the facts that the movant contends entitle the movant to a continuance. If acontinuance is
sought on the ground of nonavailability of a witness, the motion must show when it is
believed the witness will be available.
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Rule 53.5

Rule 1.911

Rule 23

Indiana

Iowa

Kansas
Kentucky

(1) If the court grants an extension of time or a continuance for any hearing other than the
annual
permanency hearing, it shall make written or oral findings on the record that the continuance
is
necessary in the best interest of the child, for discovery or presentation of evidence or
witnesses, to
protect the rights of a party, or for other good cause shown.

(1) A continuance may be allowed for any cause not growing out of the fault or negligence of
the movant, which satisfies the court that substantial justice will be more nearly obtained. It
shall be allowed if all parties so agree and the court approves.

Continuances Upon motion, trial may be postponed or continued in the discretion of the
court, and shall be allowed upon a showing of good cause established by affidavit or other
evidence. The court may award such costs as will reimburse the other parties for their actual
expenses incurred from the delay. A motion to postpone the trial on account of the absence
of evidence can be made only upon affidavit, showing the materiality of the evidence
expected to be obtained, and that due diligence has been used to obtain it; and where the
evidence may be; and if it is for an absent witness, the affidavit must show the name and
residence of the witness, if known, and the probability of procuring the testimony within a
reasonable time, and that his absence has not been procured by the act or connivance of the
party, nor by others at his request, nor with his knowledge and consent, and what facts he
believes to be true, and that he is unable to prove such facts by any other witness whose
testimony can be as readily procured. If, thereupon, the adverse party will consent that, on
the trial, the facts shall be taken as true if the absent evidence is written or documentary,
and, in case of a witness, that he will testify to said facts as true, the trial shall not be
postponed for that cause, and in such case, the party against whom such evidence is used,
shall have the right to impeach such absent witness, as in the case where the witness is
present, or his deposition is used.
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Art. 707

Rule 7

Rule 2-508

Rule 40

Rule 65.03

Rule 14

Louisiana

Maine

Maryland

Massachusetts

Michigan
Minnesota
Mississippi
Missouri

Montana

Requests for continuance of any hearing or proceedings in the water court must be made in
accordance with the Uniform District Court Rules, and served upon all interested parties not
less than 5 days before the date set for hearing or proceedings. The water court will grant the
continuance upon a substantial showing of good cause. The water court may grant an
untimely request for a continuance upon a showing of exigent circumstances.

An application for a continuance shall be made by a written motion accompanied by the
affidavit of the applicant or some other credible person setting forth the facts upon which the
application is based, unless the adverse party consents that the application for continuance
may be made orally. In any application for continuance made within thirty days of the date
the matter is scheduled to be heard, the lawyer shall certify that the party for whose benefit
the motion is filed has been consulted, that the party is aware of the contents of the motion,
and the party's position with respect to the motion.

(a) Generally. On motion of any party or on its own initiative, the court may continue a trial or
other proceeding as justice may require.
(b) Continuances. Continuances shall be granted only for good cause, in accordance with
general rules and orders which the court may from time to time adopt.

Continuances, while not favored, may be granted by the court at any time for good cause.

A motion for a continuance shall be in writing and shall allege specifically the grounds upon
which it is based and, when made by a defendant, must be verified by his affidavit or that of
his counsel. It shall be filed at least seven days prior to the commencement of trial. Upon
written motion at any time and after contradictory hearing, the court may grant a
continuance, but only upon a showing that such motion is in the interest of justice.
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25-1148

Rule 49

Rule 4402

Nebraska

Nevada
New Hampshire

New Jersey
New Mexico
New York

At any time during the trial, the court, on motion of any party, may order a continuance or a
new trial in the interest of justice on such terms as may be just.

All Motions for continuance shall be made in writing setting forth the grounds relied on and
shall be signed and dated by the Pro Se Party or Attorney. Other Parties wishing to join in any
such Motion shall also do so in writing. Motions filed by Attorneys shall contain a statement
that the client has been notified of the reasons for the continuance, has assented thereto
either orally or in writing, and has been forwarded a copy of the Motion. All such Motions
shall be filed within ten (10) days from the date of the mailing of the notice of a hearing or
trial. Any such Motion that is filed after the (10) days from the date of the mailing of such
notice shall not be considered by the Court, except for good cause shown.

Whenever application for continuance or adjournment is made by a party or parties to any
cause or proceeding pending in the district court of any county, such application shall be by
written motion entitled in the cause or proceeding and setting forth the grounds upon which
the application is made, which motion shall be supported by the affidavit or affidavits of
person or persons competent to testify as witnesses under the laws of this state, in proof of
and setting forth the facts upon which such continuance or adjournment is asked. After the
filing of such application and the affidavits in support thereof, the adverse party shall have
the right to file counter affidavits in the matter. Either party may, upon obtaining leave of the
court, introduce oral testimony upon the hearing of such application. The court may, upon
the hearing, in its discretion, grant or refuse such application, and no reversal of such cause
or proceeding shall be had on account of the action of the court in granting or refusing such
application except when there has been an abuse of a sound legal discretion by the court.
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Rule 40

Rule 6.1

Rule 23

Rule 2313

Rule 40

Rule 7

North Carolina

North Dakota

Ohio

Oklahoma
Oregon
Pennsylvania

Rhode Island

South Carolina

(b) Continuances. Continuances shall be granted only upon motion and for good cause shown
and upon such terms and conditions as the court shall determine.
(c) Continuance for Good Cause. If other good sufficient cause for continuance is shown, a
continuance may be granted by the chief administrative judge for General Sessions Court.

(b) Continuance. Continuance of the argument of a case to a later argument list than that
designated in the notice from the prothonotary shall be allowed only on application. The
appellate court or a designated judge of the appellate court may grant a continuance upon
application of less than all parties without notice to the other parties when exigent. A
continuance shall be granted only for compelling and persuasive reasons.

Continuances shall be granted only when imperative to secure fair treatment for the parties.

(b) No continuance shall be granted except upon application to the court. A continuance may
be granted only for good cause shown and upon such terms and conditions as justice may
require. Good cause for granting a continuance shall include those instances when a party to
the proceeding, a witness, or counsel of record has an obligation of service to the State of
North Carolina, including service as a member of the General Assembly or the Rules Review
Commission.
(b) Other Continuances. Motions for continuance shall be promptly filed as soon as the
grounds therefor are known and will be granted only for good cause shown, either by
affidavit or otherwise. Stipulations for continuance will not be recognized except for good
cause shown. Every continuance granted upon motion must be to a future date consistent
with the docket currency standards for district courts, except for good cause shown.

Appendix F - 7

Rule 8

Tennessee

Texas
Utah

15-11-6

South Dakota

(d) Continuances of Oral Argument. When a case is set for submission, it will not be continued
or reset to the next docket except upon motion in conformity with Rule 22, T.R.A.P. The
motion must state whether or not the opposing party consents to the continuance. Motions
for continuance of oral argument which are filed after the last Thursday before the case is set
for oral argument will only be granted under exigent circumstances.

All applications for continuance must be made, by motion, not less than ten calendar days
prior to the day set for commencement of the trial, unless the cause for continuance shall
have arisen or come to the knowledge of the party subsequent to that time, in which case the
motion shall be made as soon as practicable. All such motions shall be in writing and
accompanied by affidavits in support of the motion, which affidavits shall set forth with
particularity the grounds and cause for such motion as well as the efforts of the party or the
party's attorney to avoid such delay. Upon receipt of such a motion, the court shall schedule a
hearing, which may be by telephone conference, and shall decide the motion without delay in
order to avoid trial delay awaiting such decision. The adverse party may be heard by affidavits
or by argument presented, filed, and served at the time of the hearing.
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Rule 3 (Uniform
Pretrial Schedluing
Order 8:14 (Juvenile
and Domestic
Relations District
Courts)

Virginia

Washington

Rule 40

Vermont

(a) Continuance Granted for Good Cause. Continuances should not be granted except by, and
at the discretion of, a judge for good cause shown, or unless otherwise provided by law. The
judge may, by order, delegate to the clerk the power to grant continuances consented to by
all parties under such circumstances as are set forth in the order. Such an order of delegation
should be reasonably disseminated and posted so as to inform the bar and the general public.
(d) Continuances Requested at the Time of Hearing. Where a request for a continuance has
not been made prior to the hearing or trial and other parties or witnesses are present and
prepared for trial, a continuance should be granted only upon a showing that to proceed with
the trial would not be in the best interest of justice.

(c) Continuances.(1) An action that is among the first twenty cases assigned for trial on a trial
list issued under paragraph (a)(2) of this rule, or an action that has been specially assigned for
trial, may be continued by agreement of the parties only (A) upon notice to the clerk 24 hours
before the time set for trial and (B) if the assigned trial date is less than one year from the
date of entry of the action. If so continued, an action shall thereafter be placed on a trial list
or specially assigned only upon motion and a showing that the parties are, or reasonably can
be, ready for trial. An action listed on a trial list that is not among the first twenty cases
assigned for trial may be continued at any time by agreement of the parties, subject to the
provisions of Rule 41(b)(1).(2) A motion for continuance of an action shall be made not later
than the opening of the court on the second day of the term in which the action is in order
for trial; but if the cause or ground of the motion is not then known, the motion may be
made as soon as practicable after the cause or ground becomes known. Ordinarily, the only
grounds for continuance after the second day of the term will be the sickness of counsel or
parties, the unavoidable absence of a material witness or evidence, or the rulings of the
Administrative Judge as to conflicting appointments of trial attorneys.(3) The entry
“continued” shall carry with it an enlargement of all former orders not complied with,
executed, or expressly discharged. The court may continue the action on such conditions as
to costs and other matters as may be fair and equitable.
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Wisconsin
Wyoming

West Virginia

Rule 7

Except as provided for in Rule 5, extensions of time and continuances beyond the times
specified in these rules or by other applicable law shall be granted only for good cause,
regardless of whether the parties are in agreement. If a continuance is granted in accordance
with this rule, the court shall set forth in a written order its reasons for finding good cause.

THE FLORIDA BAR SPECIAL COMMITTEE ON PARENTAL LEAVE
IN COURT ACTIONS
COMMITTEE ANALYSIS AND ACTION REPORT
TO:

Bill Schifino, Florida Bar President and the Florida Bar Board of
Governors

FROM:

Robert Eschenfelder—Committee Chair

DATE:

January 27th 2017

TOPIC:

Final Report and Recommendation of the Committee

Please be advised that pursuant to the referral given to this committee by you on
September 16th 2016, the committee submits this report for such further action as you and
the Governors should desire.
The membership of this committee is as follows:
Robert Eschenfelder (chair)
Hon. Josephine Gagliardi
Craig Leen
Marynelle Hardee
Andres Oliveros
Miriam Ramos
Hon. Manuel Menendez
Chasity O’Steen
Stanford Solomon
Katherine Yanes
To ensure it was able to accommodate the Bar President’s charge to this committee to
have a final report adopted by the Bar’s January 2017 meeting, the committee met a total
of 10 times prior to its final January 27, 2017 live meeting to adopt the report.
Historical Background on the Referral:
The Florida Bar’s committee structure includes a variety of committees, one of which is
the Diversity and Inclusion Committee (hereinafter Diversity Committee). One item that
Committee identified as worthy of resolution via a change in the Rules of Judicial
Administration was a lack of sensitivity among some of the State’s trial judges to the
occasional need for attorneys involved in litigation matters to seek continuances of
proceedings in light of “parental leave” type events in their lives.
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Inasmuch as changes to certain portions of the Rules of Judicial Administration are to
first be referred to the Bar’s standing Rules of Judicial Administration Committee (RJA),
the Chair of the Diversity Committee (who also sits on the RJA as Diversity’s liaison)
presented the concept to the full RJA at its January 22nd 2016 meeting, and request that
the RJA take on the matter and approve a rule on parental leave in court proceedings.
After much discussion, a substantial majority of the RJA voted not to pursue such a rule.
On March 22nd 2016, the Diversity and Inclusion Committee, after its own substantial
research and discussion, adopted a formal resolution recommending the adoption of a
new Rule of Judicial Procedure addressing the Diversity Committee’s belief that the
State’s trial judges were not giving sufficient import to motions from counsel for
continuances associated with counsel’s child birth schedule or associated parental needs.
Since this action triggered a more formal referral to the RJA, it was presented to the RJA
at its June 17th 2016 meeting. The RJA engaged in additional debate concerning the
topic, but again voted to reject the request to draft or recommend a rule addressing family
leave in court proceedings.
When the Florida Bar President learned of the disagreement between the two committees,
he recommended to the Board of Governors that a special committee be created to
analyze the topic for the Bar, and draft compromise rule language if possible to address
the concerns of both Diversity and the RJA. To ensure diverse and balanced views would
be represented, the President’s appointments to the membership of this special committee
drew from members of both the Diversity and RJA committees. The committee was
given its referral on September 19th 2016.
Work Plan:
In response to the referral, the committee first set about challenging itself to identify both
the background factual information the Governors might want to know in order to feel
adequately educated about the topic, and also to identify and analyze the various “pros
and cons” proponents and opponents to a rule might raise, with an eye toward addressing
them in a dispassionate, reasoned and fact-based manner.
The special committee, after its own reflection and doing informal surveys of other Bar
and judiciary members, identified the following initial list of questions, issues or
concerns:







What do the judges think about this?
What evidence is there that lawyers have suffered due to the exercise of judicial
discretion (specific accounts are requested)?
At motion hearings on a family leave rule, who bears the burden of proof?
For motions for family leave, what is the evidentiary burden?
Will the Code and Rules of Evidence apply to motions for family leave?
What do other states do as to judicial leave for family issues?
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If a family leave rule speaks only to the state of expectancy, is the Equal
Protection Clause implicated?
What does the federal court system do as to this topic?
How does this proposal alter a judge’s discretion and what impact to the judiciary
would removing discretion have on the judiciary?
To build support for this idea, should we not have some individual stories to tell?
How will we enforce this with the judges, who do lawyers complain to if a judge
fails to grant a continuance for a parental leave reason?
What happens if a party’s litigation position is harmed by delay?
Should the client of the requesting lawyer have a say in granting the request?
Are there monetary impacts upon the party or lawyers on the non-requesting side,
and how if at all should those impacts be considered?
What, if any consideration should be given to third parties (and clients) who may
be impacted by a judicial family leave rule?
Has this issue ever been the subject of litigation?
Could the Bar or State face liability from a party harmed by the effect of rulerequired continuance?
What are the policies regarding leave for family issues currently being used by
law firms and governmental agencies?
What does the FMLA provide for as to employers covered by that law?
How is attorney compensation influenced by the availability of firm-provided
family leave from court proceedings and other firm duties?
Is there a correlation between career advancement and the availability of judicial
leave, and are there gender distinctions as between female and male lawyers with
access or no access to such leave?

The committee discussed these various points, and concluded that some were “variations
on a theme” and thus combined some into more general discussion points. The
committee’s analysis of these points follows.
Committee Analysis:
CURRENT CONTINUANCE STANDARD UNDER FLORIDA LAW
In this section of the committee report, we first discuss the standard for granting motions
for continuances in Florida. Next, we explore the various factors that courts should
generally consider when ruling on such a motion. Finally, we identify additional issues
that may be applicable to a court’s ruling on a motion for continuance.
a. Standard
Two rules govern consideration of motions to continue in the civil setting. First, Florida
Rules of Civil Procedure Rule 1.460 states:
A motion for continuance shall be in writing unless made at trial and, except for
good cause shown, shall be signed by the party requesting the continuance. The
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motion shall state all of the facts that the movant contends entitle the movant to a
continuance. If a continuance is sought on the grounds of nonavailability of a
witness, the motion must show when it is believed the witness will be available.
Second, Florida Rules of Judicial Administration Rule 2.545(e) provides:
All judges shall apply a firm continuance policy. Continuances should be few,
good cause should be required, and all requests should be heard and resolved by a
judge. All motions for continuance shall be in writing unless made at a trial and,
except for good cause shown, shall be signed by the party requesting the
continuance. All motions for continuance in priority cases shall clearly identify
such priority status and explain what effect the motion will have on the progress
of the case.
To a certain extent, the plain language of these rules discourages the court from granting
continuances. Still, the rules complement one another to create a truly discretionary
standard for the court. In fact, one Court noted that “a ruling on a motion for continuance
is treated with a relatively high degree of deference, even among other kinds of
discretionary decisions.” Yaris v. Hartley, 128 So. 3d 825, 827-28 (Fla. 4th DCA 2013)
(citing Shands Teaching Hosp. & Clinics, Inc. v. Dunn, 977 So. 2d 594, 599 (Fla. 1st
DCA 2007)). When considering the highly discretionary nature of these rulings, it is
fitting that a trial court’s decision will be reversed only upon a clear showing of a
palpable abuse of judicial discretion. Id.; see also Edwards v. Pratt, 335 So. 2d 597, 598
(Fla. 3d DCA 1976) (stating “[t]he granting or denying of a motion for continuance is
within the discretion of the trial judge and a gross or flagrant abuse of this discretion must
be demonstrated by the complaining party before this court will substitute its judgment
for that of the trial judge.”).
b. Factors
Although the applicable standard is discretionary in nature, there exist factors that the
court should consider when ruling upon a continuance motion. These factors include:
1) whether the denial of the continuance creates an injustice for the movant;
2) whether the cause of the request for continuance was unforeseeable and not the
result of dilatory practices; and
3) whether the opposing party would suffer any prejudice or inconvenience as a
result of a continuance.
Courts discuss these factors when reviewing the denial of a motion for continuance, but
they are equally applicable to the trial court in determining whether a motion should be
granted. Yaris, 128 So. 3d at 828 (citing Fleming v. Fleming, 710 So. 2d 601, 603 (Fla.
4th DCA 1998)); Myers v. Siegel, 920 So. 2d 1241, 1242 (Fla. 5th DCA 2006). It should
also be noted that, when considering these factors, there is no presumption in favor of the
moving party. The Court discussed this topic in the context of an appeal, but it is equally
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applicable to the trial court. Stern v. Four Freedom Nat. Medical Services, Co., 417 So.
2d 1085, 1086 (Fla. 3d DCA 1982).
c. Other Considerations
– Right to Counsel
In order to meet the “realities of our adversary system of justice,” additional factors may
be considered when ruling upon a motion for continuance due to the mental or physical
condition of counsel. Myers v. Siegel, 920 So. 2d 1241, 1243 (Fla. 5th DCA 2006)
(citing multiple cases to support the argument that courts recognize additional factors in
addition to the three aforementioned factors). These factors include:
1) the length of the requested continuance;
2) whether the counsel who becomes unavailable for trial has associates
adequately prepared to try the case;
3) whether other continuances have been requested and granted;
4) the inconvenience to all involved in the trial; and
5) any other unique circumstances.
One court further explained that, “[c]onsideration of these factors allows the courts to
balance the protection of the client’s right to counsel of his or her choice with the general
interest in the prompt and efficient administration of justice, which includes an opposing
party’s right to prompt resolution of the issues involved in the proceedings.” While
earlier in its opinion the Court notes that in civil proceedings the right to counsel is not
absolute, “judicial protection of that right ensures continued public confidence in our
system of justice.”
– Absence of a Witness
In addition to the requirements of Rule 1.460, a party seeking a motion for continuance
due to the absence of a witness must show:
1) prior due diligence to obtain the witness’s presence;
2) that substantially favorable testimony would have been forthcoming;
3) that the witness was available and willing to testify; and
4) that the denial of the continuance would cause material prejudice.
Fisher v. Perez, 947 So. 2d 648, 650 (Fla. 3d DCA 2007) (quoting Geraldis v. State, 674
So 2d 96, 99 (Fla. 1996)).
– Affidavits and other Requirements
The plain language of the rules regarding motions for continuance does not require a
sworn statement nor any documentation that provides substance to the motion. Myers,
120 So. 2d 1241 at 1244. Nonetheless, the Authors’ Comment-1967 to Florida Rule of
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Civil Procedure 1.460 notes that many courts may require continuance motions be
supported by affidavits or documentation as a matter of practice. Id. (quoting the
Authors’ Comment-1967 to Florida Rule of Civil Procedure 1.460). This too seems to be
a reaffirmation of the discretionary nature of disposition of continuance motions currently
existing in Florida.
Conclusion of Discussion of Florida Law
The applicable rules and case law provide that a truly discretionary standard is applied to
motions for continuance. While the cases identify various factors that the court may
consider when ruling upon such a motion, the court is free to adopt its own requirements
for continuance motions. It is only upon a clear showing of palpable abuse that a court’s
decision on a motion for continuance is overturned. Accordingly, the current state of the
law clearly illustrates that a judge is competent enough to use his or her discretion to
determine whether granting a continuance is warranted based upon the specific facts of
each individual case.
ANALYSIS OF SAMPLE OF FOREIGN STATE RULES
The committee did not have the resources to research the continuance rules of each other
state. However, it examined rules of court in a sampling of the more populous states 
Illinois, Massachusetts, New Jersey, New York, Ohio, and Texas – to determine whether
any of these states have a rule or rules addressing the granting of continuances for
parental leave. That review did not reveal any rules of the family leave focused nature
proposed by the Diversity Committee, nor has the committee been made aware of any
such rule during its review of secondary sources. We did find that not all of the states
surveyed had rules expressly addressing continuances. In those that did, the rules
focused on issues such as preservation of witness testimony, attorney scheduling conflicts
resulting from other proceedings, and the right to speedy trial in criminal cases.
Illinois was the only state with a continuance rule directly referencing attorney
scheduling conflicts.
Massachusetts has two criminal court rules that address continuances. One authorizes the
judge to require the testimony of a witness to be taken and preserved for trial as a
condition of granting the continuance, with the cost to be paid by the party requesting the
continuance. The second Massachusetts continuance rule authorizes the judge to grant a
continuance upon a finding that the ends of justice served by granting the delay outweigh
the interests of the public and the defendant in a speedy trial.
In New Jersey, a rule on pretrial conferences does not specifically address continuances,
but does provide that no change in trial counsel shall be permitted without leave of court
if it will interfere with the trial schedule.
New York has a rule that permits parties to stipulate to as many as three continuances not
exceeding 60 days. Continuances exceeding 60 days can only be authorized by the court.
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Following are excerpts from the relevant foreign state rules reviewed:
ILLINOIS
19.2 Extensions of Time and Continuances
Extensions of time and continuances beyond the times specified in these rules
shall be granted on motion of a party or interested person for good cause only,
whether or not the parties are in agreement. Orders for extensions or continuances
shall appear on the record, identify the moving party and state supporting reasons.
5.2 Continuances
a) Attorney engaged - A party shall be entitled to a continuance on the ground
that his attorney (who filed his trial appearance at the pretrial conference) is
actually engaged in another trial or hearing, but only for the duration of the
particular trial or hearing in which the attorney then is engaged. No trial will be
continued a second time upon the motion of the same party on the ground of prior
engagement of his attorney.
(b) Addition or substitution of attorneys - A continuance shall not be granted
upon the ground of substitution or addition of attorneys.
(c) Motion not to be renewed - If a motion for a continuance is denied by a
central assignment judge, it shall not be renewed before the trial judge.
MASSACHUSETTS
Criminal Procedure Rule 10: Continuances
(Applicable to District Court and Superior Court)
(c) Preservation of Testimony. A judge may order as a condition upon the
granting of a continuance that the testimony of a witness then present in court be
taken and preserved for subsequent use at trial or any other proceeding. The
witness shall be examined in open court by the party on whose behalf he is
present and the adverse party shall have the right of cross-examination. The
expense of taking and preserving the testimony shall be assessed as costs against
the party requesting the continuance.
Criminal Procedure Rule 36: Case Management
(Applicable to District Court and Superior Court)
F) Any period of delay resulting from a continuance granted by a judge on his
own motion or at the request of the defendant or his counsel or at the request of
the prosecutor, if the judge granted the continuance on the basis of his findings
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that the ends of justice served by taking such action outweighed the best interests
of the public and the defendant in a speedy trial. No period of delay resulting from
a continuance granted by the court in accordance with this paragraph shall be
excludable under this subdivision unless the judge sets forth in the record of the
case, either orally or in writing, his reasons for finding that the ends of justice
served by the granting of the continuance outweigh the best interests of the public
and the defendant in a speedy trial.
NEW JERSEY
4:25-1. Pretrial Conferences
(14) In the event that a particular member or associate of a firm is to try a case, or
if outside trial counsel is to try the case, the name must be specifically set forth.
No change in such designated trial counsel shall be made without leave of court if
such change will interfere with the trial schedule. If the name of trial counsel is
not specifically set forth, the court and opposing counsel shall have the right to
expect any partner or associate to proceed with the trial of the case, when reached
on the calendar.
NEW YORK
Section 202.8 Motion procedure
(1) Stipulations of adjournment of the return date made by the parties shall be in
writing and shall be submitted to the assigned judge. Such stipulation shall be
effective unless the court otherwise directs. No more than three stipulated
adjournments for an aggregate period of 60 days shall be submitted without prior
permission of the court.
(2) Absent agreement by the parties, a request by any party for an adjournment
shall be submitted in writing, upon notice to the other party, to the assigned judge
on or before the return date. The court will notify the requesting party whether the
adjournment has been granted.
FEDERAL COURT RULES RELEVANT TO THE TOPIC
The committee found that of the ninety-four federal district courts, none has a
local rule specifically addressing continuances based on parental leave. Many, although
not all, federal district courts have local rules regarding continuances. Those rules
generally impose a “good cause” standard, and sometimes include a requirement that the
moving party have been informed of the request for continuance and have agreed to it.
See, e.g. M.D. Fla. Local Rule 3.09. Some federal district court local rules require that a
motion for continuance be filed as soon as counsel learns of the reason the continuance is
needed. See, e.g., D.R.I. Local Rule Civ. 39.02. Additionally, some district courts
require that a motion for continuance be accompanied by an affidavit setting forth the
facts on which the request is based. See, e.g., N.D.N.Y. Local Rule Crim. Pro. 45.1. A
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few district courts require that a request for continuance based on the illness of a party of
witness be supported by a medical certificate. D. Mass. Local Rule 40.3(c); M.D. Pa.
Local Rule 83.10.3.
IMPACTS ON PARTIES, OTHER COUNCIL
As noted earlier, in considering the efficacy of a possible rule establishing a framework
for the granting in court actions of continuances based on parental leave, the committee
examined questions such as the effect, if any, on a party’s litigation position potentially
caused by such a continuance; whether or not the client of a lawyer requesting such a
continuance should be heard by the court in its consideration of whether to grant the
continuance; whether or not there are financial impacts upon the party (or parties) on the
non-requesting side and how, if at all, those impacts should be considered; whether any
consideration should be given to any entity, or their clients, not a party to the court
action, who may be impacted by such a rule; and whether or not the Florida Bar or the
State of Florida could be legally liable to a party harmed by the effect of a continuance
mandated or granted under any such rule.
As also noted earlier, currently in Florida a continuance motion proponent carries the
burden of proof to show “good cause” while there is no explicit requirement of any party
opposing the motion to show any prejudice at all. As has been noted elsewhere in this
report, however, several appellate cases enumerate additional factors for consideration by
the court which relate to any adverse impact on the opposing party. Among these are
whether the opposing party would suffer any prejudice or inconvenience as a result of a
continuance and the inconvenience to all involved in the trial.
In addressing the first issue, it should be clear that a continuance granted under any
circumstances has the potential to harm the litigation position of any party involved —
including the party requesting such a continuance. However, the litigation position of a
party opposing such a continuance, it stands to reason, is likely the most vulnerable to
harm. An unexpected delay for any party in the trial of a case could, among numerous
other consequences, render lay or expert witnesses unavailable (or more expensive); it
could impact limitations periods and related litigation pending in other jurisdictions; it
could heighten the potential for assertions that evidence has been spoliated; it could add
to legal fees for the parties as attorneys would necessarily be required for representation
for a longer period of time; and, in many civil contexts, it could add daily to a financial
injury being suffered by a party which may not be compensable retroactively. Clearly,
continuances in the criminal context will ultimately impact the accused who may remain
incarcerated longer, as well as the public, which deserves the justice resulting only from
disposition of the case.
Not surprisingly, most potential impacts enumerated in this non-exhaustive list are linked
to financial effects on the parties. It is therefore clear that any continuance of a matter
will likely have some type of financial effect on one or all of the parties. However, if the
current law in Florida is to control, it is reasonable to assume these financial effects will
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be considered and weighed within the present rubric of “prejudice or inconvenience as a
result of a continuance” and the “inconvenience to all involved in the trial”.
The committee wishes to be clear that its ultimate recommendation with respect to a rule
dedicated to the family leave needs of trial counsel is made against the fundamental rule
that an attorney’s client — the actual litigant, or party to a case — is the entity whose
interests should be served justly above all others through legal process. Thus, absent
extraordinary circumstances, the committee believes that client opposition to a lawyer’s
motion to continue a matter should defeat any such request. And the client would
continue to have the same voice he/she/it has now in that if the client wishes to express
directly to the court a position on the client’s attorney’s request for continuance (based on
parental leave or otherwise), there seems to be no reason why the client’s position should
not be heard on the matter, as it would be heard at the court’s discretion on any other
matter. While client-opposed continuance motions could implicate certain ethical duties,
those questions are beyond the consideration of the proposed procedural rule.
Presently, the existing rules on continuances do not address whether the interests of nonparties (or their attorneys or clients) to a court action should be considered when ruling
on motions for continuances. The committee believes that any overriding concerns
brought to the court by non-parties to the litigation as to parental leave continuance
motions would again be weighed by the court under the same current standard of
“inconvenience to all involved in the trial”, and there does not appear to be any reason for
creating any explicit protection of the interests of non-parties to the litigation when
considering motions for continuances based on parental leave.
Addressing the potential that the Florida Bar or the State of Florida could be exposed to
any new theory of liability if a rule addressing continuances based on parental leave were
adopted, it does not appear that any liability could adhere to either entity, so long as the
officers of either were acting within the scope of their official duties when enacting such
a rule. See Mueller v. The Florida Bar, 390 So. 2d 449 (Fla. 4th DCA 1980); see also
League of Women Voters of Florida v. Florida House of Representatives, 132 So. 3d
135 (Fla. 2013).
ANECDOTAL EVIDENCE
The members of the committee were aware from the beginning that one of the central
questions which would be raised with respect to this referral was how the axiomatic
saying, “if it aint broke, don’t fix it.” If academia had undertaken an exhaustive analysis
of the matter, the committee’s work would have been made easier as to its evaluation of
whether the current system is “broke” with respect to lawyers seeking court approval to
continue matters due to child birth or related challenges.
Therefore, the committee had to rely upon anecdotal evidence. The committee therefore
made a broad request to a variety of Bar Members and associations seeking actual
instances where:
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(1) individuals have been denied a continuance requested due to parental leave
and the harm it caused them, their families and their client(s), and
(2) individuals and their client(s) have been harmed by the granting of a
continuance, based on parental leave, to the opposing party.
Due to time and resource constraints, the request was sent to approximately 50 lawyers
known to committee members with the added request that the information request be
passed on to their contacts, thus having a multiplier effect on the solicitation.
Recipients included lawyers with government agencies such as the City of Miami City
Attorney’s Office and the state Department of Children and Families, as well as other
larger private offices and smaller firms. The request was also posted on social media
outlets and Florida Association of Women Lawyers networks. To the results obtained
from these efforts, the committee also elected to consider the detailed stories of difficulty
which have previously appeared in articles addressing the topic.
While the committee included substantial details as to the events, the names of the
persons providing the instances are not included so as to encourage persons to provide
their information. Below is a compilation of the most relevant, recent examples provided
by attorneys:
► I am a partner at a law firm and was lead trial counsel on a case in south
Florida. I learned that I was pregnant in October 2013 and that I would be due in
July 2014. In January, the judge granted opposing counsel a continuance. In
April, opposing counsel requested another continuance which, if granted, would
mean a trial period in July. I advised my client of the situation and the client
made it clear that she wanted me to continue to represent her and as such, wanted
me to object to the granting of the April continuance. (I will note that opposing
counsel had been dragging his feet in this case.) At the hearing on the Motion for
Continuance, I objected to the granting of the motion and stated that if the judge
was inclined to grant it that the trial period be set for October, after my return
from maternity leave. The judge was very annoyed at how this all affected his
trial docket, stood up, stated that he needed to “calm down” and left the bench.
He added, “How do I know you aren’t going to come back from maternity leave
and get pregnant again and we are never going to try this case?” And then, “I
don’t understand why you can’t assign this case to someone else.” The judge
ultimately granted opposing counsel’s continuance in April and left the trial date
open. At the end of June, opposing counsel set the deposition of the most
important witness in the case in another city. I objected because at that point my
doctor will not let me fly. The judge ruled that the deposition will go forward and
that I could participate by phone putting my client at a significant disadvantage.
► I was about 5 month pregnant in December 1989 and was definitely showing.
I had a case set for trial after my due date, during the time that I would be taking
maternity leave. I filed a motion to move up the trial or continue it until I
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returned. At the hearing, opposing counsel did not object. The judge told me that
he needed a letter from my obstetrician confirming my pregnancy and attesting
that I would be out on maternity leave until the date I had stated in my motion.
Opposing counsel jokingly stipulated that I was pregnant since it was so obvious.
Nevertheless, the judge insisted that I produce the letter which I ultimately did. It
was a humiliating experience.
► I represented the defendant driver in a negligence case in Tampa. While the
case was pending, the defendant got pregnant. Before the defendant became
pregnant, a trial date was set. The date was within a month of her due date. She
was put on bed rest during the last few months of her pregnancy. As soon as the
doctor ordered the bed rest, I moved for a continuance, asking for a minimum of a
12-week continuance (the equivalent of FMLA). At the hearing, the judge denied
the motion stating that it was the defendant’s decision to have a baby and
cautioned me not to mention breastfeeding because the defendant could do that at
the courthouse during trial if necessary.
► While I was expecting my daughter, I had an attorney move to strike my
Notice of Unavailability. The case had been going on for many months and was
very contentious. After being granted many extensions, opposing counsel was
granted another 20 days to file an Amended Complaint. In anticipation of my due
date, I filed a Motion of Unavailability. In response, opposing counsel filed a
Motion to Strike attesting that the postponement would cause extreme prejudice
to his client. Opposing counsel then set the motion on a motion calendar after her
due date. Luckily, the baby was late in arriving and I was able to appear at the
hearing. The judge denied the Motion to Strike and admonished opposing
counsel for his behavior.
► I tried a case before going on maternity leave when I was 7 ½ months pregnant
and the judge could not have been any more accommodating, including granting
all of my requests for bathroom breaks.
► I am a solo practitioner and I had filed my notice of unavailability for
December 1, 2016 – March 1, 2017. After filing my notice, I was scheduled for a
c-section on November 29th. The court set a hearing on November 29th at 8:30
a.m. stating that my unavailability would not begin until December 1st and also
that it will not place the case on hold for 3 months. Separately, I had two
attorneys object to my maternity leave stating that it was “an unreasonable”
amount of time and demanding that I hire coverage counsel.
► A prosecutor in south Florida was hospitalized with complications during her
eighth month of pregnancy on the third day of a trial. The judge told her to find a
substitute but when she explained that no one else was familiar enough with the
case to step in, the judge threatened to dismiss the case. The prosecutor ended up
leaving the hospital against the doctor’s orders in order to finish the trial.
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► My wife was due to give birth. During pretrial motions, I made the court
aware of the impending birth of our first child. I was not asking for a continuance
but rather making the court aware so that I could be present during the birth. The
judge’s response was that this was not his problem. After the trial began, my
wife went into labor. She labored without my support for hours. Thankfully, I
was able to make it to the hospital just as the doctor was delivering our baby. I
then went back to trial the following day. I would sleep at the hospital at night
and return to court in the morning. While I was not lead counsel in the case, I was
heavily involved from the beginning of the matter and my absence would have
been detrimental to my client.
► An attorney sought a continuance so she could represent her clients – two
police officers – in an upcoming trial scheduled during her maternity leave. It
was the first continuance she sought in the matter. Nevertheless, the request was
denied because she was told she could transfer her case to another attorney at the
government agency she represented. She was very disappointed by the
experience as she wanted to both handle the case and take parental leave.
FMLA’S APPLICATION TO THE TOPIC OF JUDICIAL LEAVE
The Family Medical Leave Act of 1993, Pub.L. 103–3; 29 U.S.C. 2601 et seq.; 29 CFR
825, is a federal law that requires covered employers to provide eligible employees jobprotected leave for qualified medical and family reasons. The Act allows eligible
employees to take up to 12 workweeks in a 12-month period (29 CFR §§ 825.200, .202,
and .205) for certain purposes, including 1) the birth of the employee’s child and to care
for the newborn child within one year of birth or 2) the placement with the employee of a
child for adoption or foster care and to care for the newly placed child within one year of
placement. An eligible employee is entitled to use FMLA leave for an incapacity due to
pregnancy or prenatal care, and a spouse can use FMLA leave to care for the other spouse
who is incapacitated due to pregnancy or child birth. 29 CFR §§ 825.115 and 825.120.
Mothers and fathers have the same right to take FMLA leave for the birth or placement of
a child and/or to be with the healthy child after the birth or placement.
The FMLA does not cover all employers and employees. Public agencies, including
local, state, and federal employers, and public and private elementary and secondary
schools are subject to the FMLA. 29 CFR § 825.104. Private sector employees that
employ 50 or more employees for at least 20 workweeks in the current or preceding
calendar year, including joint employers and successors of covered employers, are
subject to the FMLA. 29 CFR §§ 825.105 and 108. This accommodation to small
businesses in the law is of particular relevance to lawyers as many law firms do not have
the requisite number of employees to trigger the law’s coverage.
An employee must qualify for FMLA leave. An employee must 1) work for a covered
employer, 2) have worked for the employer for at least 12 months, 3) have worked at
least 1,250 hours during the 12 months prior to the start of leave, and 4) be employed at a
work site with 50 or more employees within 75 miles. 29 CFR § 825.110. See also 29
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CFR § 825.111. Employees seeking to use FMLA leave must provide 30-day advance
notice when the need for leave is foreseeable and otherwise provide notice as soon as
practicable when leave is unforeseeable. 29 CFR §§ 825.302-.303. If requested by the
employer, the employee must provide a certification to support the need for FMLA leave
(29 CFR §§ 825.305, .307-.308 and .313) and periodic status reports (29 CFR § 825.311),
as well as a fitness-for-duty certification. 29 CFR § 825.312.
Employers must provide confirmation of FMLA leave eligibility within five business
days of receiving a leave request or when the employer has knowledge that leave may
qualify under the FMLA. If the employee is not eligible for FMLA leave, the employer
must provide a reason to the employee. 29 CFR § 825.300.
The employer is required to maintain group health benefits during the leave as if the
employee continued to work instead of taking leave. 29 CFR §§ 825.209-.213. An
employee may elect, or the employer may require the employee, to use accrued paid
vacation leave, paid sick leave, or paid family leave for some or all of the FMLA leave
period in lieu of unpaid leave. 29 CFR § 825.207. Employees are entitled to return to
their same or equivalent job at the end of their FMLA leave. 29 CFR §§ 825.214-.219.
An employer is prohibited from 1) interfering with, restraining, or denying an employee
FMLA rights; 2) discriminating or retaliating against an employee for having exercised
FMLA rights; 3) discharging or in any other way discriminating against an employee
because of involvement in any proceeding related to FMLA, including filing a complaint,
cooperating with the Department of Labor Wage and Hour Division, or bringing a civil
action; and 4) using the taking of FMLA leave as a negative factor in employment
actions. 29 CFR § 825.220.
At the state level, the Florida Legislature has adopted the “Family Support Personnel
Policies Act”. Florida Statutes §§ 110.1521-110.1523 (2016). Under the Act, the
Department of Management Services (DMS) developed a model rule establishing family
support personnel policies for all executive branch agencies, excluding the State
University System. “Family support personnel policies” is statutorily defined to mean
“personnel policies affecting employees’ ability to both work and devote care and
attention to their families . . . ,” including maternity or paternity leave for employees
with a newborn or newly adopted child. The DMS model rule became part of the
personnel rules of all applicable state agencies 150 days after the effective date of the rule
to the extent that each agency did not adopt a rule that set forth the intent to specifically
amend all or part of the DMS model rule.
DMS subsequently adopted the “Family Supportive Work Program” rule (Rule). Rule
60L-34.0051, F.A.C. Pursuant to the Rule, agencies are required to approve parental or
family medical leave to assist employees in meeting family needs, including approving
leave for up to six months for a parent within one year following the birth or adoption of
a child. An employee that is granted this leave may request to use accrued leave credits;
otherwise, the agency will place the employee on leave without pay.
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The committee has taken the space in its report to review these laws so as to ensure the
current leave laws surrounding the employment relationship are understood by those who
would advocate for or against, or make decisions concerning, the proposed court rule on
family leave continuances. The committee sees two issues bringing together these laws
and the rule proposal.
The first issue is that many law firms within the State of Florida do not meet the
employee threshold to be covered. Indeed, many firms house only a few staff, and a
growing trend the Bar is aware of is the typically young sole practitioner operating virtual
practices from home offices, and perhaps obtaining primary income serving as “coverage
attorneys” for others. Since the laws associated with family leave do not apply to these
lawyers, and these lawyers are just as likely to have family leave issues as lawyers in
larger firms and perhaps less likely to have alternative support mechanisms, a rule
allowing special focus on the importance of granting continuances for litigating lawyers
who have such issues is all the more important.
The other issue is that even where a Florida lawyer practices within a public sector office
or a larger law firm covered by the law, an employer’s compliance with the law may not
be enough. Unlike most other types of employment, a lawyer involved in litigation
seeking to be absent from the workplace for family leave reasons without negative
consequences must not only gain the approval of his or her employer, but must also get
the approval of the court in which the litigation is pending. This added layer of scrutiny
could result in instances where a firm grants approval for an absence, yet the court
compels attendance. While the committee is well cognizant of the judiciary’s need to
move cases and opposing counsel’s duty to advance his or her client’s case, a denial of a
continuance for a less than justified reason could make the federal and state policy
decisions of the Congress and the Florida Legislature hollow rights for the unsuccessful
movant. And while the committee unanimously agrees that the great number of trial
judges in the state are being as accommodating as they possibly can, the anecdotal
evidence reviewed in this report would certainly reveal that in at least some settings,
continuances based on family leave needs are being denied where a factual basis for the
denial does not seem to be present.
IMPACT OF ABILITY TO TAKE FAMILY LEAVE ON LEGAL CAREERS
There is a growing trend in more generous parental leave policies throughout the legal
profession. Research was conducted looking into the specific effects of parental leave
policy on wages and salaries, as well as the long-term effects of parental leave policies.
These studies are posted on the committee’s Bar web page, and are incorporated into this
report by reference. In the committee’s overall review of the studies it could find on the
topic, the combination of better practices and eliminating the stigma associated with
taking leave will have the positive effects of encouraging more male attorneys to take
parental leave, and promote female attorney career growth and development. Best
practices to support increased access to and use of parental leave by attorneys, mothers
and fathers alike, include incentivizing attorneys to take leave as well as implementing
policies that are more inclusive of all parents.
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a. The Challenges of Parental Leave for Attorneys and Modern Trends
To begin with, the practice of law brings a unique set of circumstances when faced with
the challenge of taking paternity leave. From the beginning, the attorney preparing to
take leave must determine the best time to discuss the issue with partners, staff, and
clients. The timing of these discussions is impacted by many factors, specifically those
regarding trial strategies, discovery conferences, deadlines, extensions and continuances.
Extensions and continuances, or a lack thereof, will oftentimes prompt these discussions
with clients earlier on due to the uncertainty of whether or not a continuance will be
granted.
Attorneys often must consider when to stop taking on new matters and are forced to seek
substitute counsel to monitor their caseload. Additionally, many attorneys are forced to
leave firms, or simply never return, due to their lack of caseload. In a profession in
which success relies heavily on client service and caseload, attorneys forced to seek
substitute counsel due to paternity leave are put at a disadvantage. However, modern
trends in the legal profession are leaning towards offering significant parental leave
policies for mothers and fathers.
Leading the way of this transition are some of the largest national law firms and those
included on the “50 Best” firms list. A recent Above the Law article titled “Which
Biglaw Firm Has the Best Parental Leave Policy,” revealed Orrick Herrington &
Sutcliffe, a global law firm originally founded in San Francisco, offers its attorneys
twenty-two weeks of paid leave for mothers and fathers. Orrick’s chairman, Mitchell
Zuklie, substantiates the new policy move as a means to “improve the lives of people
who work at a very high level and who are very dedicated to client service.” See
http://abovethelaw.com/2015/05/which-biglaw-firm-has-the-best-parental-leave
policy/?rf=1.
b. Motivate Male Attorneys to Use Parental Leave
Studies show workplace culture and gender stereotypes prevent men from seeking to take
more extended paternity leave. A recent survey of highly educated professional fathers
who had more access to parental leave than most U.S. workers found a substantial portion
took less than the full amount of paid leave available. In that survey, fathers cited
workplace pressures as a factor into the length of leave they took. See DOL Policy Brief,
Paternity Leave: Why Parental Leave for Fathers Is So Important for Working Families
retrived at https://www.dol.gov/asp/policy-development/paternityBrief.pdf. Citing to
Harrington, et al found in a 2014 survey of highly paid professional U.S. fathers that only
about 5% took no paternity leave, but over 80% took two weeks of leave or less. Brad
Harrington, et al. 2014. The New Dad: Take Your Leave. Boston College Center for Work
and Family, retrieved from:
http://www.bc.edu/content/dam/files/centers/cwf/news/pdf/BCCWF%20The%20New%2
0Dad%202014%20FINAL.pdf (last visited June 17, 2015).
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A 2012 Department of Labor survey found that 70 percent of men taking leave for
parental reasons took 10 days or less. Jacob Alex Kler-man, et al. 2012. Family and
Medical Leave in 2012: Technical Report. (Prepared for U.S. Department of Labor.)
Cambridge: Abt Associates, at 141. Nepomnyashy and Waldfogel (at 433-37) similarly
find paternity leaves in the U.S. are short and that two thirds of fathers take less than two
weeks of leave. Even when men have access to leave, they might cut their leave short to
avoid being perceived as less dedicated. Forty-eight percent of men working full time
reported job demands interfered with family life sometimes or often. DOL Policy Brief,
Paternity Leave: Why Parental Leave for Fathers Is So Important for Working Families
retrived at https://www.dol.gov/asp/policy-development/paternityBrief.pdf.
New efforts to motivate fathers’ use of parental leave are accelerating a cultural change
and breaking down the stereotypes within the professional realm. Workers face tension
in balancing their roles as professionals and parents, especially when there are adverse
consequences to prioritizing family over work or work over family. Empowering more
fathers with the opportunity to take leave means they can achieve their professional goals
and be supportive fathers. Access to parental leave and implementation of policies in
support of taking leave without consequences will ultimately result in an increase of
fathers’ use of it.
c. Increase Productivity and Reduce Turnover
Additionally, research shows that leave increases the likelihood that workers will return
to work after childbirth, improves employee morale, has no or positive effects on
workplace productivity, reduces costs to employers through improved employee
retention, and improves family incomes.
Leave may also contribute to increased productivity by reducing turnover, increasing the
length of time workers stay at firms or in the labor market, thus helping workers
accumulate increased human capital, which enhances their productivity at work. A study
of OECD countries shows that family leave, especially when paid, can have a positive
impact on productivity. Every one-week increase in available family leave is associated
with an increase in aggregate labor productivity and multifactor productivity. See
Institute for Women’s Policy Research (IWPR) Paid Parental Leave in the United States.
http://www.iwpr.org/publications/pubs/paid-parental-leave-in-the-united-states-what-the
data-tell-us-about-access-usage-and-economic-and-health-benefits.
d. Economic Implications: Gender Equity in Workplace
Research shows women are more likely to return to the work force in a part-time position
than men are after the birth of a child. See Paternity Leave Stimulus, TIME (Dec. 22,
2014) http://time.com/3642763/paternity-leave-stimulus/). As a result, men’s incomes
increase, while women remain at lower income or outside the formal labor market.
Paternity leave reduces this disparity by allowing men to participate in leave, breaking
the trend and shifting the traditional gender expectations.
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Studies show that when men share the care work at home through policies like parental
leave, women’s participation in the paid labor force increases. At least one study, cited
by the U.S. Government Accountability Office (2007) finds that paid leave for fathers
helps to foster gender equity, both in the workplace and in the home, since it shortens
leaves for mothers, increasing their job tenure and potentially their wage growth.
Further, study in Sweden found that woman’s income increases 7 percent for each month
that her partner takes leave. See Noland, Is Gender Diversity Profitable? Evidence from
a
Global
Survey.
https://piie.com/publications/working-papers/gender-diversity
profitable-evidence-global-survey.
Additionally, according to the Organization of Economic Coordination and Development
reports that if women in the U.S. worked at the same rates men did, U.S. GDP could
grow 9 percent; France’s by more than 11 percent; and Italy’s would see a 23 percent
climb. On average, across OECD countries, if women’s participation in the workplace
were to converge with men’s rates by 2030, we could see an overall increase of 12
percent in GDP. The McKinsey Global Institute (2015) estimates that a scenario in
which women achieved complete gender parity with men could increase global output by
more than one-quarter relative to a business-as-usual scenario.
e. Missed Promotions & Opportunity
A recent report produced by “The Visier Insights: Gender Equity” revealed women are
more likely to leave the workforce between the ages of 25 and 40; the range in which
most women commonly have children. This time frame in which most women are
known to take maternity leave is simultaneously the time frame in which workers are
known to get the greatest gains in their compensation. The lack of women in the
workplace leads to what has been coined as the “managerial divide.”

Statistics reveal the gender wage gap widens at age 32, starting with women earning 90
percent of the wages of men and decreasing to women earning 82 percent of the wages of
men by age 40. The timing of this widening gap aligns with a pronounced dip in the ratio
of women in the workforce.
Just as women’s income increased in Sweden for each month that her partner took leave,
the same is true when women take leave. The data showed men are more likely to be
promoted if there is less female competition in the workplace. As a result, women are
estimated to lose $1.3 million during their lifetime in pay alone. Forty-two percent of
working mothers had reduced their hours to care for a child in comparison to twentyeight percent of working fathers. The result is an inevitable gender wage gap.
However, the report suggests there are a number of steps to make meaningful progress
toward closing the manager divide and reducing the gender pay gap. Among the
recommendations in the report:
► Support meaningful paid parental leave that is equal for both men and women.
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► Ensure that it is socially acceptable for both men and women to take time off
to care for their children and that it is socially acceptable for both mothers and
fathers to make use of flexible working time arrangements to care for children.
► Support programs that increase the availability of quality, affordable child care
for all parents.
It is generally recognized that employers with strong parental leave policies benefit
through greater employee loyalty and productivity, more successful recruitment efforts,
increased employee retention, and enhanced client satisfaction through continuity.
Another global survey the committee reviewed reveals that mandated maternity leave is
not correlated with female corporate leadership, though paternity leave is strongly
correlated with the female share of board seats. It is argued that countries in which
fathers have access to more leave have significantly more women in corporate positions.
See study Women Miss Promotions for Maternity Leave: (Nov. 14, 2016):
http://www.benefitnews.com/news/women-miss-promotions-for-maternity-leave-study.
It stands to reason that policies that allow childcare needs to be met but do not place the
burden of care explicitly on women increase the chances that women can build their
careers and grow within their professional field. More gender-neutral family leave would
also cut off the expectation by employers that young men will necessarily provide greater
returns to training and mentoring than young women. This suggests that policies that
place a disproportionate burden of childcare on women are one barrier to female
corporate advancement.
OTHER REMEDY ISSUES
The committee attempted to determine what the remedy would be if a continuance is
incorrectly denied under the proposed rule. The denial of a motion for continuance is
subject to an abuse of discretion standard of review on appeal. See Fleming v. Fleming,
710 So. 2d 601, 602 (Fla. 1st DCA 1998). As can imagined, an appeal of a denial of a
continuance would typically come up if a default is granted because a continuance was
denied. An appeal would then follow regarding whether the continuance should have
been denied. Of course, that is not the situation we are addressing here. Here, there
would be no issue of a default if the continuance was denied; the issue would be whether
the attorney would be allowed to both take the leave and continue as the attorney on a
case. Accordingly, the way to address the erroneous denial of a continuance based on
parental leave would be by interlocutory review via a petition for writ of certiorari. In a
situation where the denial of a continuance causes irreparable harm (which has been
found in situations where there is a medical issue or emergency), certiorari review is
available. See, e.g., Carnival Cruise Lines v. Bonavia, 773 So. 2d 1212, 123 (Fla. 3d
DCA 2000); SSJ Mercy Health Systems, Inc. v. Posey, 756 So. 2d 177, 179 (Fla. 4th
DCA 2000). The order denying the continuance could then be quashed, and the
continuance would then be allowed.
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If the Supreme Court ultimately adopts this Rule, it would be determining that there
should be a specific rule addressing and protecting parental leave. If a trial court were
then to not apply the rule, or if the motion for continuance were denied without
justification (under an abuse of discretion standard), the committee believes there would
be a good argument that a petition for writ of certiorari could be filed to protect the
attorney’s ability to both take parental leave and remain as attorney on the case (as there
would otherwise be irreparable harm that could not be cured through an appeal).
Ultimately, I do not think the appellate remedy is so important though. Simply having
the parental leave rule will ensure that the motion is made and granted more often,
which will address most of the concern. It will let the trial courts know that the Bench
and Bar view this as a significant consideration, which will allow the Judges to exercise
their discretion under the rule in a manner that would grant parental leave unless there
was substantial prejudice to the other side. As long as the trial court applies the rule and
the substantial prejudice standard, I believe it would be unlikely that the court’s decision
would be overturned considering the abuse of discretion standard.
Conclusion
Adopting and expanding policies that promote parental leave would serve as a
meaningful step towards closing the gender gap as well as encourage more male
attorneys’ participation in paternity leave. When fathers take leave, it increases the
opportunity and ability of mothers to engage in paid work, with a positive effect on
female labor force participation as well as women’s wages. The stigma of the ‘mommy
track’ and diminished career opportunities faced by women who bear children is
alleviated by the availability of more gender-neutral leave policies. As women take more
maternity leave and require more flexible hours to care for their children, they are
perceived as unable to undertake the level of commitment required to become partners or
advance within their firms.
INPUT AND ANALYSIS FROM REPRESENTATIVES OF THE JUDICIARY
As part of its work on the various proposals for a parental leave amendment to the court
rules, the committee sought input from the judiciary. Specifically, the chief judges of
each circuit and DCAs were requested to circulate the proposals and seek comment from
their colleagues. The committee did not receive a substantial percentage of responses
from judicial officers.
With that said, the committee did receive more responses from judges and courts than it
did from Bar members offering anecdotal evidence of improperly denied continuances.
A total of fifteen individual judges drafted responses to us. However, several Chief
Judges indicated that they were speaking not just for themselves but also for some
number, if not all of the members of their respective courts. Unless otherwise set forth,
the committee has removed the names of the judges who provided written comments
since focus on the personal identity of the judges is less important than hearing what each
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had to say. The number of male to female respondents were roughly the same. The
written comments received by the committee were as follows:
1. Saw the proposed rules and am wondering what is generating the interest in
having a rule to govern this specific ground for a continuance. Are judges
routinely denying continuances for this reason when they would grant them for
other reasons? My own experience has been that on the relatively rare occasion
when a continuance is sought because an attorney is going on maternity/parental
leave, everyone is quite agreeable and respects the need for a continuance if the
attorney’s presence is essential to the trial. Unless there has been some history of
a significant number of judges arbitrarily refusing to even consider this particular
ground as compared to other grounds for continuance, I wouldn’t think that such a
rule would be even considered. Additionally, it would put the Supreme Court in
the position of “prioritizing” grounds for continuance and imposing its ideology
on trial judges regarding one particular reason to consider a continuance. In my
view, parental leave should remain one of many reasons why a continuance may
be granted and not given any priority over other equally valid reasons. Whether
phrased as a mandatory or discretionary rule, a rule like this would unnecessarily
invade the independence of trial judges. For these reasons, I would not be in
favor of such a rule. Thanks for inviting input. [Circuit Judge, 8th Judicial Circuit]
2. I agree with Judge ***********. Thanks for seeking input. [Circuit Judge, 8th
Judicial Circuit]
3. I do not have anything new to add to the discussions, other than I believe it would
be appropriate for there to be a Rule rather than a "policy." It seems to me to be a
distinction of substance, because a judge's failure to follow "policy" would be
non-reviewable and thus of little force or effect. [Circuit Judge, 1st Judicial
Circuit]
4. November 14, 2016
Re: Proposed Rule Focusing on Family Leave
Dear Chairman Eschenfelder:
While the Third District Court of Appeal is committed to lawyers being able to
balance work and personal life, including specifically family matters and parental
leave, the Court is in unanimous agreement with the position of the Rules of
Judicial Administration Committee, which on two separate occasions declined to
approve a Rule in this regard.
The nature of this issue makes it one best left to the exercise of the sound
discretion of the court, subject to review as provided by existing rules. We
approve including a segment on work/life issues in judicial training, as
appropriate.
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Sincerely,
Richard J. Suarez, Chief Judge
5. Thank you for seeking input on the rule. I agree with the rule that would require
it to be mandatory, with the Court having to explain the denial. However, I
believe the rule should include a requirement for the attorney (male or female)
expecting* a baby to file their motion upon receipt of the trial order, or as soon
thereafter as is known, if the projected parental leave would somehow interfere
with pre-trial deadlines or conflict with the trial period, so that the matter may be
timely addressed. Of course, this requirement would not apply if the case can
proceed, pre-trial deadlines met, etc., without the attorney that is expecting a
baby. For example, if co-counsel is able to handle matters. (The attorney
expecting the baby would be the one to decide – not the Court – by either filing or
not filing the motion.) Failure to timely file the motion would provide the court
with sufficient grounds for denial of continuance based on parental leave. Giving
birth does not usually come as a surprise. Unless there are unexpected
complications, attorneys know the approximate due date way in advance.
Although I grant the continuance or, at a minimum, excuse them for a portion of
the trial period, (usually it’s the father seeking a continuance) I’ve never
understood why they wait until calendar call to advise that their wife will be
having a baby during the trial period. So, while I agree with the mandatory rule, I
propose it include parameters for the timeliness of the motion, as well as the
possible consequences for failure to comply.
* “Expecting” refers to the future mother or father of the child to be born, not the person that is
actually pregnant. Would also apply to those that are adopting a child to be born from a surrogate.

[Circuit Judge, 11th Judicial Circuit]
6. Our court plans to write a letter agreeing with the Judicial Administration
Committee that a special rule should not be created. Offhand, can you advise
where and to whom the letter should be sent? If an email is sufficient, let us know
to whom and email address. [Judge of the Third District Court of Appeal]
7. While I do not know nearly enough about the laws relating to issues of family
leave, if they bind us and say what we must do in this circumstance, we do not
need a redundant court rule. If they do not, our obligation to be reasonable at all
times will guide us.
My thought is rules of this type are borne of unnecessary hand-wringing over
what must have been the persistent, misguided actions or policies of a few of our
colleagues. I am unwilling to believe that this is a systemic problem. If it is, let
the rule be served. If not, it is clutter in the cupboard.
While these sorts of rules, it might be argued, are designed to present to the public
a view of the courts that is fair, just, and reasonable, I am of the opinion they
work just the opposite result – reflecting a wild judiciary with no sense of decency
or humanity. We are supposed to be resting upon the summit of these virtues and
the public should perceive that we are implicitly trusted to so rest. “Good people
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do not need laws to tell them to act responsibly.” - didn’t some sage Greek once
proclaim this? The more rules we have to tell us how to be “good”, the less likely
the public is to view us as inherently so.
There are mechanisms in place to address errant judicial conduct – ethics
complaints, extraordinary writs, and the dread branding of “the learned trial
judge”, for instance. I know when confronted with a lawyer requesting a
postponement on grounds of recent parental responsibility, I have without hope of
escape found myself under the microscope of decency. If our elected lawmakers
have spoken, by damn I will abide. If not, I rely upon those traits I must believe
had something to do with my being entrusted with this position. I can only hope I
will do the right thing. I must have confidence the vast majority of my colleagues
are of similar ilk. Allowing the public to observe we are fair and decent despite
commandment goes much further than making room for the perception we are
doing this, that, or the other thing only because required by edict.
If on the committee, I would vote no on the rule and yes on judicial education.
[Circuit Judge, 10th Judicial Circuit]
8. I'm with ***********. The measure of morality is “what you do when no one is
looking.”
[Circuit Judge, 10th Judicial Circuit]
9. I agree w/ Kevin, too! There is a rule in place; however, humanity & decency
should guide us through these situations. [Circuit Judge, 10th Judicial Circuit]
10. I understand the importance of wanting to address this issue, but agree with Roger
that it is already addressed with the “good cause” language in the Rule. However,
if it needs to be spelled out, then perhaps Rule 2.545(e) should be revised to
elaborate on “good cause” to include, but not limited to, not just parental leave but
other types of leave covered under FMLA, to avoid future revisions. [Circuit
Judge, 10th Judicial Circuit]
11. I am certainly supportive of the discretionary rule, although the mandatory
version may be a distinction without a difference. I am, however, concerned with
the stated need for any rule being based upon “anecdotal” evidence. [Circuit
Judge, 3rd Circuit]
12. Adding to my earlier response; I am certainly supportive of the spirit of the
discretionary rule although I wonder if it is a solution in search of a problem when
the stated need for the rule is, according to the petition, based upon “anecdotal”
evidence. The question is also begged as to whether establishing continuance
protocols for sole practitioner parental leave situations will signal a need to
establish future rules dealing with other specific scheduling conflicts facing
attorneys or the parties, including but not limited to parental leave situations
involving the parties or essential witnesses. Having said that, I certainly think
that emphasis on having sensitivity to sole practitioner parental leave issues (I was

Appendix G–23

a sole practitioner for the last decade of my practice) arising in the context of
continuance motions is something that should be stressed in judicial training
especially during new judges college.
13. I received comments from several trial judges.
First, all who commented expressed sensitivity to parental leave. All recognized
parental leave as an appropriate basis for accommodation, including trial
continuances in many circumstances. More generally, the judges recognized how
demanding the life of a trial lawyer can be and the need to make sensitive
judgments.
Second, judges expressed misgivings about attempting to reduce these
considerations to a rule generally and with some of the specific choices made in
this proposal.
Many judges expressed concern regarding mandating a continuance, exceptional
circumstances and written findings. One judge thought it inappropriate to
incorporate the individual leave policies of law firms and agencies by reference.
Judges emphasized the representational responsibilities of trial work and the
consequences of delay on parties, witnesses, law enforcement, clerks and other
court personnel. Judges have legal and ethical responsibilities to resolve cases
expeditiously for good reason and many legal principles and rules emphasize this
responsibility.
Rule of Judicial Administration 2.250(a)(1) provides specific time standards for
trial court litigation without reference to mandatory continuances, for example.
Similarly, the proposal does not address whether a mandatory continuance under
the proposal would relieve the lawyer of the responsibility of obtaining the client's
written consent to a continuance under, for example, rule 1.460. Nor does the
proposal impose on lawyers a responsibility to make the case by timely motion
that they acted responsibly to anticipate, avoid and mitigate the consequences of
delay that others may experience under the specific circumstances of an
individual case.
I suggest that the Committee consider memorializing by rule that parental leave is
an appropriate basis for a continuance but eliminating the mandate and the
requirement for a written order of exceptional circumstances. I am doubtful that
the proposal gives appropriate deference to the trial court's judgment about the
circumstances of individual cases. I suggest it is more appropriate to provide
lawyers a rule establishing parental leave as a specific basis for a continuance to
present to the judge in support of a motion.
I suggest the following alternative language: “A court may grant, and shall closely
consider, a motion for a reasonable continuance to accommodate parental leave.”
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I also support inclusion of accommodation of parental and family leave as a topic
for judicial education.
I hope these comments are helpful. I am confident that the Committee will make
a careful judgment in its work.
Respectfully, [Circuit Chief Judge]
14. In response to your request for judicial feedback on the proposed parental leave
continuances I believe the rule is necessary. The practice of law is changing,
indeed the world is changing, but we should not leave our humanity behind. Each
family situation is different and some judges may not have a frame of reference to
fully appreciate all the differences. There are conceivably some families where
the attorney is a solo practitioner who has no colleague that could reasonably be
expected to cover cases during maternity or paternity leave. How does this
attorney balance the requirement to care for young children with the need to
effectively represent clients, earn an income, and maintain balance in an
otherwise stressful situation? Many scenarios exist where parental leave is
equitable and necessary and we need to both acknowledge and memorialize it.
In the fluid environment of cases before the court, the judge may inadvertently
miss a salient factor that goes toward whether a parental leave continuance, or
even a continuance in general, should be granted. The courts are the gatekeepers
of justice for the citizens of our communities, cities, states and nation. How can
we be expected to fairly adjudicate on provisions related to parental leave in the
contracts of many small and large corporate entities, if we as a court do not
recognize the necessity for the same rights within our own profession?
Based upon these reasons along with others, I strongly believe that any parental
leave rule implemented should be consistent with the mandatory versions and not
discretionary.
Thank you for requesting our input on this important matter.
[County Court Judge, 9th Circuit]
15. I apologize for the untimely response. Nonetheless, I am of the opinion that Fla.
R. Civ. P. 1.460 is more than adequate to address the issue of parental leave. I am
disappointed that I could not find any reference to or any consideration of the best
interest of the client in any of the materials or the discussion. Lastly, as a tax
payer I am disappointed that the county attorneys behind this proposal appear to
be more interested in advancing their own careers rather than a speedy resolution
of the litigation. As we all know, the longer a case takes the more expensive it
becomes.
[Circuit Judge, 17th Judicial Circuit]
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16. I vote to recommend the mandatory rule in keeping with that premise that lawyers
are people too with families and lives outside of the practice of law. I think the
mandatory rule would work best because it creates the presumption of granting
leave, rather than leaving it up to the judge’s discretion. In criminal court the
only hesitation is the defendant’s speedy trial rights.
[Circuit Judge, 11th Judicial Circuit]
17. I do not have anything new to add to the discussions, other than I believe it would
be appropriate for there to be a Rule rather than a “policy.” It seems to me to be a
distinction of substance, because a judge’s failure to follow “policy” would be
non-reviewable and thus of little force or effect.
[Circuit Judge, 1st Judicial Circuit]
18. Our court plans to write a letter agreeing with the Judicial Administration
Committee that a special rule should not be created. Offhand, can you advise
where and to whom the letter should be sent? If an email is sufficient, let us know
to whom and email address.
[Judge of the Third District Court of Appeals]
In addition to the written responses received by the committee, the committee member
who primarily performed the work associated with this element of the report personally
spoke to a number of other judges within the state who, though they did not wish to go on
a written record, shared their comments with us verbally.
Suffice to say there was not a unanimous consensus for or against any of the proposals.
However, the majority of those few who did respond were against any mandatory rule
provision. While noting that the proposals were no doubt well intended, some questioned
the need for a rule which would in essence prioritize parental leave above all other
situations which might necessitate a continuance (such as calendar conflicts, illness of
counsel party or essential witness, death of a parent, or the like). Also, it was noted by
many judges that the parental leave proposals were aimed solely at leave requested on
behalf of counsel in the case, without regard for parental leave requests on behalf of
parties or witnesses. At least one responder commented that the rules of court were
designed to provide a framework to process litigation through the courts, and should not
be “tinkered with” in order help advance the career goals of attorneys. Judges felt that
the best interests of the parties and witnesses, as well as the policy goal of the speedy
administration of justice, should be paramount.
A number of those opposed to a parental leave rule also expressed concern that making
such a provision mandatory, or even discretionary, could easily be used to “game” the
system. Most if not all who responded or with whom the committee spoke to verbally
expressed the belief that a request for continuance based on parent leave would, under
most circumstances be well received. Anecdotal evidence of situations where a trial
judge may have unreasonably denied such a request was to some insufficient to justify a
rule change, while to other judges it represented proof of the need for such a change.
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It was mentioned that such a rule could run counter to the attorney’s oath of office which
ends with the words: “I will never reject from any consideration personal to myself, the
cause of the defenseless or oppressed, or delay anyone’s cause for lucre or malice.”
Likewise, conflicts could very well arise in cases entitled to statutory priority, such as an
eminent domain proceeding, or cases involving “elderly” litigants. It was also mentioned
that the proposed rules are antithetical to other provisions in the rules of court which
suggest a firm continuance policy with few requests being granted, such as time standards
for disposing of cases, and written motions signed by counsel and client (Rules 1.460,
2.250, 2.545, and 1.460). The prevailing theme being justice delayed is justice denied,
and there are many negative consequences to litigants and witnesses and the courts that
flow from delay.
In addition to discussing the matter with judges, the committee spoke to a number of trial
lawyers, and as to be expected some favored the rule, mandatory and discretionary, while
others opposed it for many of the same reasons set out herein. One noted that paternity
leave in the workplace does not mean that the work of the business, law firm, or
government entity ceases during the duration of the leave. The business of the law firms
continues, the business of their clients continues, and the services of government
continue, albeit without the presence of those on leave. Hence the proposed rule may
very well be perceived by an already distrusting public as geared in favor of attorneys
and against the real users of the system, the litigants.
In summary those who opposed a rule change felt that parental leave was only one among
various reasons that should be given reasonable accommodation, including providing for
continuances when possible and that a rule change was neither necessary nor warranted.
The concept of creating an increased awareness of the issue through judicial education
and perhaps comments to the current rules were referenced as alternate means of
addressing the issue.
A number of those judges who favored the rule felt that a mandatory rule would be
preferable so as to provide for some enforcement mechanism. Others felt that a
discretionary rule would suffice in that it would at least designate the matter as
reasonable grounds for a continuance. Some we spoke with felt that some sort of rule
would in and of itself work to positively increase awareness that there are many valid
reasons for continuances, and this would be a positive development.
POTENTIAL LEGAL QUESTIONS OR ISSUES
The committee did not take lightly the question of whether a rule of this type would be
constitutional when examined under the Equal Protection Clause of the state and federal
Constitutions. However, strict or intermediate scrutiny do not come into play absent a
rule which attempts to make distinctions based, for instance, on race or gender. The
proposal for a parental leave rule does not make such distinctions.
The proposal does, of course, create a distinction between lawyers seeking a continuance
for parental leave vs. those seeking a continuance for some other reason. Clearly, the
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proposal would, if adopted as a rule, create a distinction that by its nature would create
different continuance standards, albeit modest in distinction. However, the courts would
apply the lowest level of review, the “rational basis test”, in reviewing the rule. Under
this deferential standard, so long as the court would be able to demonstrate some rational
factual and/or policy basis for the rule, it would likely be upheld. Indeed, in the
legislative arena, there may be found a host of statutes and administrative regulations
making similar distinctions. Examples include, of course, the federal Family Medical
Leave Act.
With respect to the question of the evidentiary standard to be applied to motions under
this rule, the committee does not find any reason to have any evidentiary standards
different than those which apply to motions made pursuant to the rest of the various rule
sets. Therefore, attorneys making a motion for a parental leave continuance under the
proposed rule would be expected to provide the trial judge with admissible forms of
evidence, including the most obvious testimony under oath, to support the motion.
Likewise, as to what remedy a lawyer would have should a trial court not, in the lawyer’s
opinion, enforce the rule, the committee believes that the same remedies would be open
to unsuccessful movants of parental leave continuance requests as are available in other
procedural rule settings, thus avoiding the need to create new common law on the subject.
The committee does recognize that there are unique issues presented with this proposed
rule inasmuch as the rule focuses not on the desire of the client (though, presumably, the
client would have been consulted and would have not objected to his/her/its lawyer
making the motion), but the familial needs of the attorney. So issues such as the billable
nature of such motions and related appeals, as well as ethical conflicts, may arise.
However, the committee did not believe that the proposed rule, being a rule of procedure,
should attempt to parse these issues as they are informed by other authorities, such as fee
statutes and the ethical rules applicable to all members of the Florida Bar.
Proposed Rule Language
The charge given to this special committee was not only to analyze the issue, but also to
draft and submit rule language which could be considered by the Board of Governors
and, if desired, be submitted by that body for approval by the Florida Supreme Court.
Pursuant to that charge, and after careful debate and discussion over a variety of drafts,
the committee submits the following rule along with a committee comment:
RULE 2.570

PARENTAL LEAVE

A motion for continuance based on parental leave of the lead attorney in the case
shall be granted if made within a reasonable time after learning the basis for the
continuance unless substantial prejudice to the opposing party is shown. Three
months shall be the presumptive length of a continuance granted for parental
leave absent good cause for a longer time. If the court denies the requested
continuance, the court shall state on the record the specific grounds for denial.
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If the motion for continuance is challenged by an opposing party proffering a
basis for a claim of substantial prejudice, the attorney seeking the continuance
shall have the burden of demonstrating the lack of substantial prejudice to the
opposing party.
committee comment
The profession is committed to parental leave and to the importance
for attorneys to be able to balance work and family. This rule
provides a strong presumption that a continuance for parental
leave, generally not exceeding three months, will be granted when
the request for relief is made within a reasonable time after the
basis for continuance is reasonably discernible. Substantial
prejudice to an opposing party could be the need for emergency or
time sensitive relief that would be unreasonably delayed by a
continuance, or the fact that many continuances have already been
granted and the substantial rights of the parties may be affected.
Final Committee Action
Based on the foregoing discussion, and after debating the components of this report, the
committee voted by a vote of 9 to 0 at its January 27th 2017 meeting to approve and
transmit this report to the Florida Bar President and Board of Governors.
additionally
The committee voted by a margin of 5 to 4 to recommend that the draft rule on parental
leave set forth in this report should added to the Rules of Judicial Administration by the
Florida Supreme Court.
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Saw the proposed rules and am wondering what is generating the interest in having a rule to
govern this specific ground for a continuance. Are judges routinely denying continuances for this reason
when they would grant them for other reasons? My own experience has been that on the relatively rare
occasion when a continuance is sought because an attorney is going on maternity/parental leave,
everyone is quite agreeable and respects the need for a continuance if the attorney’s presence is
essential to the trial. Unless there has been some history of a significant number of judges arbitrarily
refusing to even consider this particular ground as compared to other grounds for continuance, I
wouldn’t think that such a rule would be even considered. !dditionally, it would put the Supreme Court
in the position of “prioritizing” grounds for continuance and imposing its ideology on trial judges
regarding one particular reason to consider a continuance. In my view, parental leave should remain one
of many reasons why a continuance may be granted and not given any priority over other equally valid
reasons. Whether phrased as a mandatory or discretionary rule, a rule like this would unnecessarily
invade the independence of trial judges. For these reasons, I would not be in favor of such a rule.
Thanks for inviting input.
Toby Monaco
Circuit Judge, Eighth Judicial Circuit

I agree with Judge Monaco. In addition to being our Civil Administrative Judge, he will be the
Eighth Circuit’s Chief Judge beginning Jan. 1, 2017. Thanks for seeking input.
Robert E. Roundtree, Jr.
Chief Judge
Eighth Judicial Circuit

I do not have anything new to add to the discussions, other than I believe it would be appropriate for
there to be a Rule rather than a "policy." It seems to me to be a distinction of substance, because a
judge's failure to follow "policy" would be non-reviewable and thus of little force or effect
Ross Goodman
Circuit Judge
First Judicial Circuit
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Thank you for seeking input on the rule.
I agree with the rule that would require it to be mandatory, with the Court having to explain the denial.
However, I believe the rule should include a requirement for the attorney (male or female) expecting* a
baby to file their motion upon receipt of the trial order, or as soon thereafter as is known, if the
projected parental leave would somehow interfere with pre-trial deadlines or conflict with the trial
period, so that the matter may be timely addressed. Of course, this requirement would not apply if the
case can proceed, pre-trial deadlines met, etc., without the attorney that is expecting a baby. For
example, if co-counsel is able to handle matters. (The attorney expecting the baby would be the one to
decide – not the Court – by either filing or not filing the motion.) Failure to timely file the motion would
provide the court with sufficient grounds for denial of continuance based on parental leave.
Giving birth does not usually come as a surprise. Unless there are unexpected complications, attorneys
know the approximate due date way in advance.
Although I grant the continuance or, at a minimum, excuse them for a portion of the trial period,
(usually it’s the father seeking a continuance) I’ve never understood why they wait until calendar call to
advise that their wife will be having a baby during the trial period.
So, while I agree with the mandatory rule, I propose it include parameters for the timeliness of the
motion, as well as the possible consequences for failure to comply.

*”Expecting” refers to the future mother or father of the child to be born, not the person that is actually
pregnant. Would also apply to those that are adopting a child to be born from a surrogate.
Barbara Areces
Circuit Court Judge
Eleventh Judicial Circuit

Manny I vote to recommend the mandatory rule in keeping with that premise that lawyers are people
too with families and lives outside of the practice of law. I think the mandatory rule would work best
because it creates the presumption of granting leave, rather than leaving it up to the judge’s
discretion. In criminal court the only hesitation is the defendant’s speedy trial rights.
Judge Dennis Murphy
Circuit Judge
Eleventh Judicial Circuit

Appendix H–2

Our court plans to write a letter agreeing with the Judicial Administration Committee that a special rule
should not be created. Offhand, can you advise where and to whom the letter should be sent? If an
email is sufficient, let us know to whom and email address.
Judge Thomas Logue
Third District Court of Appeal,

While I do not know nearly enough about the laws relating to issues of family leave, if they bind us and
say what we must do in this circumstance, we do not need a redundant court rule. If they do not, our
obligation to be reasonable at all times will guide us.
My thought is rules of this type are borne of unnecessary hand-wringing over what must have been the
persistent, misguided actions or policies of a few of our colleagues. I am unwilling to believe that this is
a systemic problem. If it is, let the rule be served. If not, it is clutter in the cupboard.
While these sorts of rules, it might be argued, are designed to present to the public a view of the courts
that is fair, just, and reasonable, I am of the opinion they work just the opposite result – reflecting a wild
judiciary with no sense of decency or humanity. We are supposed to be resting upon the summit of
these virtues and the public should perceive that we are implicitly trusted to so rest. “Good people do
not need laws to tell them to act responsibly.” - didn’t some sage Greek once proclaim this? The more
rules we have to tell us how to be “good”, the less likely the public is to view us as inherently so.
There are mechanisms in place to address errant judicial conduct – ethics complaints, extraordinary
writs, and the dread branding of “the learned trial judge”, for instance. I know when confronted with a
lawyer requesting a postponement on grounds of recent parental responsibility, I have without hope of
escape found myself under the microscope of decency. If our elected lawmakers have spoken, by damn
I will abide. If not, I rely upon those traits I must believe had something to do with my being entrusted
with this position. I can only hope I will do the right thing. I must have confidence the vast majority of
my colleagues are of similar ilk. Allowing the public to observe we are fair and decent despite
commandment goes much further than making room for the perception we are doing this, that, or the
other thing only because required by edict.
If on the committee, I would vote no on the rule and yes on judicial education.
J. Kevin Abdoney
Judge of the Circuit Court
Tenth Judicial Circuit of Florida
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I'm with Kevin. The measure of morality is "what you do when no one is looking."
William Sites
Circuit Judge
Tenth Judicial Circuit

I agree w/ Kevin, too! There is a rule in place; however, humanity & decency should guide us through
these situations.
Sharon Franklin
Circuit Judge
Tenth Judicial Circuit
I understand the importance of wanting to address this issue, but agree with Roger that it is already
addressed with the “good cause” language in the Rule. However, if it needs to be spelled out, then
perhaps Rule 2.545(e) should be revised to elaborate on “good cause” to include, but not limited to, not
just parental leave but other types of leave covered under FMLA, to avoid future revisions.
Andrea Teves Smith
Circuit Judge
Tenth Judicial Circuit

The consensus from the 5th is that if a rule is necessary, it should be the discretionary version- there are
too many variables for the mandatory version, i.e., sole practitioner vs a large firm, involvement of other
attorneys in the firm in the case, conflict with other required mandates such as elderly litigants on the
other side, etc.
Don Briggs
Chief Judge
Fifth Judicial Circuit

Appendix H–4

RICHARD

J.

SUAREZ

2001 S.W. ll7THAV ENUE

CHIEF .JUDGE

MIAMI, FLORIDA 33175  1716

DISTRICT COURT OF APPEAL

<305) 229- 3200

THIRD DISTRI C T

November 14, 2016

Robert M. Eschenfelder, Esq.
PO BOX 958,
Bradenton, FL 34206-0958.
Re: Proposed Rule Focusing on Family Leave
Dear Chairman Eschenfelder:
While the Third District Court of Appeal is committed to
lawyers being able to balance work and personal life, including
specifically family matters and parental leave, the Court is in
unanimous agreement with the position of the Rules of Judicial
Administration Committee, which on two separate occasions
declined to approve a Rule in this regard.
The nature of this issue makes it one best left to the exercise
of the sound discretion of the court, subject to review as provided by
existing rules. We approve including a segment on work/life issues
in judicial training, as appropriate.

Sincerely,

Richard J. Suare
Chief Judge

RJS:fam
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Florida Conference of Circuit Judges
March 17, 2017
William J. Schifino Jr. President, The Florida Bar
P.O. Box 380
Tampa, Fl. 33601-0380
Dear Mr. Schifino:
The Florida Conference of Circuit Judges is comprised of all 599 Circuit Court Judges in the State of
Florida. The Florida Conference of Circuit Judges met in Executive Committee on February 27, 2017 in
Tampa, Florida. Among other Court business, we considered the Final Report and Recommendation of
the Special Committee on Parental Leave in Court Actions. The Executive Committee voted
overwhelmingly in favor of a mandatory parental leave rule.
The Conference has a longstanding commitment to fairness in the court system. We regularly present
judicial education programs on a vast array of diversity topics, including implicit bias and gender bias.
The Executive Committee recognizes that parental leave has legal, social, and psychological benefits for
the legal profession and for the mothers, fathers and children impacted positively by promoting
work/life balance. The Executive Committee also recognizes that parental leave is generally an
appropriate basis for which to grant a continuance.
The Conference is aware that the Board of Governors is now considering proposed rule language and
that the Board of Governors may alter or amend the language proposed by the Special Committee. The
Conference does not wish to influence the Board of Governors in its consideration of specific rule
language. Therefore, the Florida Conference of Circuit Judges will wait until the Board of Governors
finalizes the language before passing a formal resolution supporting a proposed mandatory parental
leave rule.
Please let me know if I or the Florida Conference of Circuit Judges can assist you further.

Veryt~
Judge Scott M. Bernstein
Chair, Florida Conference of Circuit Judges
and Administrative Judge, Family Division LET Courthouse Center
175 N.W. 1" Avenue, Suite 2815

Miami, FL 33128
305-349-5744
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Florida Conference of Circuit Judges
April 7, 2017
William J. Schifino Jr. President, The Florida Bar
P.O. Box 380
Tampa, Fl. 33601-0380
Dear President Schifino:
Since my letter to you on March 17, 2017, I have heard from other Judges (some of whom are not on the
FCCJ Executive Committee) who expressed opinions on the proposed Parental Leave Rule now pending
before the Board of Governors. As I understand the concerns, the issue appears to be whether the
Judges feel a rule on parental leave should use the word "shall" or "may." I have heard from no one
who disputes that parental leave is generally an appropriate basis to grant a continuance. In fact, the
vote of the Executive Committee was overwhelming in support of the concept of parental leave. But
whether the Board of Governors ultimately decides its proposal contains the word "shall" or "may" is, I
believe, better left up to the rule drafters and the Board of Governors. We do not feel the Florida
Conference of Circuit Judges should weigh in on debates over specific language at this stage. If the
Board of Governors ultimately passes a proposed rule, the FCCJ will then debate actual language and be
able to take a position whenever the Supreme Court requests comments. On Behalf of the Executive
Committee, we wish to thank you and the Board of Governors for your willingness to consider this issue.

Chair, Florida Conference of Circuit Judges
LET Courthouse Center
175 N.W. 1" Avenue, Suite 2815

Miami, FL 33128
305-349-5744
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OFFICE O F

JONATHAN SJOSTROM
CHIEF JUDGE
SECOND JUDICIAL CIRCUIT

LO RRAINE GAUSS
JUDICIAL ASSISTANT
PHO NE: (850) 606-4321
FAX: (850) 606-4474

LEON COUNTY COU RTHO USE
301 SOUTH MONROE STREET
TALLAHASSEE, FLO RIDA 32301

April 26, 2017

Krys Godwin, Director
The Florida Bar, Board of Governors
Legal Publication, at kgodwin@floridabar.org
Re: Proposed Rule 2.570 -- Parental Leave
I previously submitted comments to the Special Committee as Chief Judge of the
Second Circuit. This document is my individual view regarding the proposed rule.
Introduction
If a rule is to be adopted, its language should be more cautious.
Parental leave for lawyers represents a worthy value. Florida judges must
carefully consider remedies, including trial continuances, necessary to ensure that
trial lawyers can rely on parental leave. Judges must be humane in considering
the family circumstances of lawyers and sensitive to the demands of trial practice.
Probably every judge knows trial lawyers who worked themselves into the
hospital. My personal experience is that I have sometimes been rebuffed by trial
lawyers when I attempted to get them to acknowledge their health issues,
including parental leave. Trial lawyers can be territorial.
Control of the calendar is the core of sound judicial discretion. Time and
deadlines are the essence of due process rights of parties in many contexts. Good
trial judges carefully manage both the life of a case and the judge's caseload by
skillful attention to their responsibility to establish the calendar and schedule.

1
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Judges do not and should not have discretion to act arbitrarily. But careful
consideration must be given to the purpose and essential values protected by
judicial discretion.

What is "a Continuance?"
The proposed rule does not define the ubiquitous term "continuance." The
concept of "a continuance" is as broad and imprecise in practice as the
circumstances and procedural posture of every case. This breadth should suggest
the humility of caution.
A lawyer may mean "a continuance" of a long established trial date with witness
availability scheduled far in advance by many lawyers, travel costs, and collateral
consequences for many and diverse parties, clerks, law enforcement, jurors and
court personnel.
"A continuance" may refer to a single hearing or the filing date for a single
document that is unlikely to have much effect on the overall time to resolution.
"A continuance" may mean discovery and motion deadlines that may be easily
adjustable with forethought.
"A continuance" may mean deadlines established by rule or statute that may have
implications for other matters over which the trial judge has no control.
"A continuance" may mean delaying a hearing on a protective injunction for a
respondent whose liberty interest in home, work and children have been
curtailed without notice or opportunity to be heard or for a petitioner who
remains unprotected because of deficiencies in prose pleadings.
"A continuance" may mean an assistant state attorney, public defender,
dependency counsel, or regional conflict counsel imposing delay on hundreds of
litigants.
A broad, mandatory rule must anticipate and be reconciled with the many, many
contexts and circumstances in which lawyers use the word "continuance." That
this is a daunting task counsels that a less absolute rule is more appropriate and
that we must trust judges to consider individual circumstances individually.
2
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Examples of Rules Addressing Time and Continuances
The proposed rule applies to every form of action, at every stage, in every
circumstance and across the Rules of Civil, Criminal, Juvenile, Family, and
Appellate Procedure, no matter the priority of the case.
Time and deadlines are the essence of due process rights of parties in many
contexts. The idea of "a continuance" is the subject of many existing rules and
implied by many rules and statutes. The Rule should not be broad and mandatory
without an explicit reconciliation with existing rules addressing time and
continuances.
This list is intended to be exemplary, not comprehensive.
Judicial Administration Rule 2.545(e) provides:
Continuances. All judges shall apply a firm continuance policy.
Continuances should be few, good cause should be required, and all
requests should be heard and resolved by a judge. All motions for
continuance shall be in writing unless made at a trial and, except for good
cause shown, shall be signed by the party requesting the continuance. All
motions for continuance in priority cases shall clearly identify such priority
status and explain what effect the motion will have on the progress of the
case.
I suggest that, because Rule 2.545(e) already establishes a general rule on
"Continuances," the proposed rule must be considered as a part of Rule 2.545(e),
rather than separately. The proposed rule should be reconciled with existing Rule
2.54S(e). The Supreme Court should not be asked to mandate both and ignore
their contradictions.
Rule 2.545(e) requires motions for continuance "to be signed by the party." The
proposed rule does not. This distinction emphasizes the potential conflict
between a lawyer's personal interest in a continuance and the client's potential
interest in a speedier resolution. A mandatory rule should reconcile this conflict
or give guidance to the trial judge.

3
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Judicial Administration Rule 2.256, Juror Time Management, requires that "The
services of jurors should be employed so as to achieve optimum use with a
minimum of inconvenience to jurors." Rule 2.256(d) states that "Jury
management and calendar management should be coordinated to make effective
use of jurors." Calendar and scheduling has broad implications for many persons
throughout the process.
Judicial Administration Rule 2.250, Time Standards for Trial and Appellate Courts
and Reporting Requirements, establishes specific and very aggressive standards
"as presumptively reasonable."
Judicial Administration Rule 2.545, Case Management, affirms that "Judges and
lawyers have a professional obligation to conclude litigation as soon as it is
reasonably and justly possible to do so. However, parties and counsel shall be
afforded a reasonable time to prepare and present their case."
Rule 2.545(b) demands that the "trial judge shall take charge of all cases at an
early stage in litigation and shall control the progress of the case thereafter until
the case is determined." The Rule establishes specific processes to ensure timely
resolution.
Rule 2.545(c) acknowledges "cases assigned a priority status by statute, rule of
procedure, case Jaw, or otherwise" and provides methods by which parties and
counsel may advance such cases on the court's docket including seeking appellate
review and enforcement. Judicial Administration Rule 2.550(a) contains
guidelines for broad categories of priority cases.
Civil Procedure Rule 1.200, Pretrial Procedure, sets out a careful process to ensure
that cases are resolved both reasonably and reasonably quickly. It encourages
the parties and the court to plan the path, and especially the time, to resolution
through a schedule tailored to the circumstances of each case. Rule 1.201,
Complex Litigation, provides detailed processes and timelines to promote the fair
and timely resolution of these matters.
Rule 1.460, Continuances, requires a motion to be in writing and "signed by the
party requesting the continuance."

4
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Criminal Rule 3.050, "Enlargement of Time," makes certain time periods
jurisdictional.
Criminal Rule 3.190{f) defines "continuance" to mean "the postponement of a
cause for any period of time" and provides specific processes and deadlines.
Criminal Rule 3.191, "Speedy Trial," has crucial implications for due process rights
in criminal cases and I suggest that the proposed Rule cannot be responsibly
implemented without making plain that a lawyer cannot both invoke speedy trial
rights and rely on a parental leave continuance. The priority of a client's right to
invoke speedy trial rights must also be reconciled with the lawyer's parental leave
rights under the proposed rule. Finally the proposed rule does not reconcile the
defendant's right to speedy trial with a prosecutor's right to parental leave.

I

Rule 2.SSO(a)(2} establishes that "Juvenile dependency and termination of
parental rights cases are generally to be given preference over other cases,
except for speedy trial and capital cases." Consistent with this priority, the Rules
of Juvenile Procedure are replete with provisions requiring the trial judge to
advance these cases.
In juvenile delinquency cases in which the child is detained, section 985.26(2) of
the Florida Statutes forbids a continuance past 21 days after arrest in most cases.
Because of the emergency created by an incarcerated child, Rule 8.010 requires a
detention decision within hours. Rule 8.015 requires an arraignment within 48
hours of filing of an initial petition for all detained children. All children have the
right to be tried within 90 days of arrest under Rule 8.090 with specified bases for
extensions, including illness and exceptional circumstances. A child is permitted
to demand a speedy trial within 60 days.
Juvenile Dependency cases likewise include compressed timeframes in
acknowledgment of the court's paramount responsibility of timely achieving
permanency for dependent children. "Time is of the essence for permanency of
children in the dependency system. A permanency hearing must be held no later
than 12 months after the date the child was removed from the home or within 30
days after a court determines that reasonable efforts to return a child to either
parent are not required, whichever occurs first." Judges lack the power to avoid
the damage of delay for dependent children.
5
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Many remedies in family law are both urgent and harsh. As a consequence, rules
and statutes impose many strict time standards. See,~ 61.13001(1), Florida
Statutes (temporary relocation hearing to be conducted within 30 days of motion
and trial within 90 days of notice for trial); Family Rule 12.610(c)(4)(A) (injunctions
to be tried within 15 days).
The proposed rule would be very difficult to implement if it is the only remedy
permitted in cases in which lawyers are responsible for mass caseloads such as
prosecutors, public defenders, regional counsel, and dependency counsel.
Lawyers and Judges Should be Encouraged to Communicate and Cooperate
The responsibility to resolve cases timely is not the judge's alone. "Judges and
lawyers have a professional obligation to conclude litigation as soon as it is
reasonably and justly possible to do so." Judicial Administration Rule 2.545. The
proposed rule should make clear that the lawyers continue to retain a
professional responsibility to communicate and attempt to reconcile the values of
parental leave and timely resolution of cases.
I urge caution in mandating a specific remedy that cannot anticipate the
circumstances of a specific case and lawyer. Courtesy, professionalism and
timely, good-faith communication should be emphasized.
Conclusion
I suggest a rule explicitly establishing that parental leave is an appropriate basis
for a continuance but eliminating the mandate and the requirement for record
findings of exceptional circumstances. I am doubtful that the proposal gives
appropriate deference to the trial court's judgment about the circumstances of
individual cases. It is more appropriate to provide lawyers a rule establishing
parental leave as a specific basis for a continuance to present to the judge in
support of a motion.

6
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I suggest the following alternative language:
"A court may grant, and shall closely consider, a motion for a reasonable
continuance to accommodate parental leave. Lawyers shall confer and
attempt to reconcile parental leave and the expeditious resolution of
cases."
I hope these comments are helpful.

Copies via electronic mail to:
Circuit 2 Representative Larry Sellers
Circuit 2 Representative Melissa Van Sickle
All Chief Judges

7·
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From: "Ficarrotta, Ron" <FICARRRN@fljud13.org>
Date: April 27, 2017 at 2:40:02 PM EDT
To: "margaret.mathews@akerman.com" <margaret.mathews@akerman.com>,
"lscriven@trenam.com" <lscriven@trenam.com>, "tbopp@bankerlopez.com"
<tbopp@bankerlopez.com>, "michael.hooker@phelps.com" <michael.hooker@phelps.com>
Cc: "wschifino@burr.com" <wschifino@burr.com>
Subject: FW: Proposed Rule 2.570-- Parental Leave correspondence

I have had the opportunity to discuss with each of you, except Margaret, my
thoughts regarding the pending Parental Leave Rule.
I hope to speak directly with Margaret later this week.
Attached you will find a copy of the comments filed by my counterpart in
Tallahassee, Second Circuit Chief Judge Jon Sjostrum. I could not say it better,
and I adopt his comments.
I realize that there was some confusion regarding the letter sent by Judge Scott
Bernstein on behalf of the Florida Conference of Circuit Judges. A second letter
was sent clarifying that the conference supports the concept of parental leave,
but was not taking a position on the rule at this time. I can assure you that the
overwhelming majority of chief judges, while supporting the concept of parental
leave, are opposed to any strict rule which would limit the discretion of the trial
judge.
We have never had a problem with this issue in the 13th Circuit. I give credit to
our judges and more so to our local attorneys for their professionalism in
handling any such issue amongst themselves and resolving the need for any
continuances without the need for a rule.
I suggest that we give our judiciary and members of the Florida Bar the credit they
deserve for treating each other with courtesy and professionalism and continue
to rely on their own good sense as to when and if a continuance is merited. While
parental leave may certainly be a valid reason for a continuance, it is clear that
the presiding judges and the parties involved in each particular case are in the
best position to make that determination.
I thank you for your service on the Board of Governors and respectfully request
that you consider this proposed rule as one that is not necessary at this time.
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RF
Ronald N. Ficarrotta
Chief Judge, Thirteenth Judicial Circuit
800 East Twiggs Street
Suite 602
Tampa, Florida 33602
813-272-5022
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A RESOLUTION OF THE CUBAN AMERICAN BAR ASSOCIATION (CABA)
IN SUPPORT OF THE MANDATORY VERSION
OF A PARENTAL LEAVE RULE
WHEREAS, Craig Leen, a member of the Rules of Judicial Administration Committee (RJAC)
proposed a parental leave rule; and
WHEREAS, Mr. Leen proposed said rule after learning of instances where pregnant attorneys
were denied a continuance requested in anticipation of maternity leave in situations where no
compelling interest (i.e. speedy trial, emergency action) existed; and
WHEREAS, anecdotal evidence exists that female lawyers, in the State of Florida, are often
denied continuances in anticipation of taking maternity leave; and
WHEREAS, there is a stigma attached to both female and male lawyers asking for a
continuance in anticipation of maternity or paternity leave; and
WHEREAS, the legal profession as a whole and the judiciary specially should acknowledge the
importance of child-rearing and support members of the bar who choose to practice law and
build families; and
WHEREAS, the proposed rule failed before the RJAC, although a letter was issued by the
committee related to the topic; and
WHEREAS, in March 2016, the Diversity and Inclusion Committee, after establishing a
subcommittee, adopted a resolution in support of the passage of this rule; and
WHEREAS, on June 30, 2016, the full RJAC rejected the rule in concept with a caveat that it
could be brought back if a request came from the Board of Governors or the Florida Supreme
Court; and
WHEREAS, the RJAC did send a letter to the Judiciary in support of a policy and training in
favor of judges granting continuances for parental leave; and
WHEREAS, the Dade County Bar Association and the Miami Chapter of the Florida Association
of Women Lawyers have memorialized their support of the rule in either a letter or resolution;
and
WHEREAS, NOW THEREFORE BE IT RESOLVED THAT THE CUBAN AMERICAN BAR
ASSOCIATION IS IN FAVOR OF THE FOLLOWING RULE OF PROCEDURE AND THAT
IT SUPPORTS THE CREATION OF A JOINT TASK FORCE BETWEEN RJAC AND THE
DIVERSITY AND INCLUSION COMMITTEE OF THE FLORIDA BAR TO FURTHER
STUDY AND PROMULGATE THIS INITIATIVE.
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PARENTAL LEAVE
A motion for continuance based on parental leave of the attorney, when consistent with the
parental leave policy of the firm or governmental entity for which the attorney works, or for a
reasonable time when the attorney is a solo practitioner, shall be granted unless exceptional
circumstances are shown. If the court denies the continuance, the specific grounds for denial
shall be stated in the order, and the court shall exercise its discretion to grant as much leave as
would be reasonable under the circumstances.
Comment
The profession is committed to parental leave and to the importance for attorneys to be able to
balance work and family. This rule provides a presumption that a continuance for parental leave
will be granted unless an exceptional reason is shown. An exceptional reason could be the need
for emergency or time sensitive relief, or the fact that many continuances have already been
granted and the substantial rights of the parties may be affected.
Passed and adopted unanimously this 16th day of August, 2016.

On behalf of the Cuban American Bar Association:

Anna Marie Hernandez
President
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From: "Herman J. Russomanno III" <herman2@russomanno.com>
Date: November 1, 2016 at 3:32:00 PM EDT
To: 'Stephen Echsner' <SEchsner@awkolaw.com>, "'Stephens, Steven'"
<stephenss@fljud13.org>, <ssolomon@solomonlaw.com>, "'Ms. Marynelle Hardee'"
<mnh@alachuaclerk.org>, <jcohen@weinsteincohen.com>
Subject: RE: response needed . . .FW: Liaison Florida Bar Committees
Dear Judicial Administration Committee - I wanted to report to you that at
our last trial lawyer's section meeting, our committee discussed the issue
re continuances for pregnant lawyers, and our committee was in agreement
that we think it is best to leave those continuance motions up to the
discretion of the sitting trial court judges versus implementing a hard fast
Judicial Admin rule. If there is any update on your end about this issue we
would be very interested to know about it.
Thank you in advance and best wishes,
Herman J. Russomanno III, Esq.
RUSSOMANNO & BORRELLO, P.A.
Museum Tower - Penthouse 2800
150 West Flagler Street
Miami, Florida 33130
(Phone) 305-373-2101
(Fax) 305-373-2103
(Email) herman2@russomanno.com
(Website) www.russomanno.com
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r/

PERSSON & COHEN, P.A.
ATIORNEYS AND COUNSELORS AT LAW

David P. Persson
Andrew H. Cohen
Kelly M. Fernandez*
Maggie D. Mooney-Portale*
R. David Jackson
Regina A. Kardash

Telephone (941) 306-4730
Facsimile (941) 306-4832
Email: rkardash@swflgovlaw.com

* Board Certified City, County and Local Government Law

Reply to: Lakewood Ranch

March 20, 2017

VIA E-MAIL - Iosh@ipfirm.com
Joshua T. Chilson, Esq.
Johnson, Pope, Bokor, Ruppel & Burns, LLP
911 Chestnut Street
Clearwater, Florida 33756
RE:

Florida Bar Board of Governors Consideration of Rule 2.570 Parental Leave

Dear Mr. Chilson:
As you may know, I serve as the 2016-2017 President of the Pinellas County Chapter of the Florida
Association for Women Lawyers (PFAWL). I have enclosed a Resolution passed by our Board of Directors
at our last meeting concerning proposed Rule 2.570 on Parental Leave. I understand this Rule will be
before the Florida Bar Board of Governors at your next meeting in St. Augustine on March 24, 2017.
As your constin1ents in the Sixth Circuit, we hope that you will consider our position on this
important rule when you cast your vote. This rule has been tediously vetted by the Special Committee on
Parental Leave appointed by Florida Bar President Bill Schifino and stands to serve both men and women
in the legal community.

If you have any questions regarding this matter, please feel free to contact me.
Sincerely,

RAK/dgb

Lakewood Ranch
6853 Energy Court
Lakewood Ranch, Florida 34240

Regina A. Kardash

St. Petersburg
111 Second Avenue NE, Suite 536
St. Petersburg, Florida 33701

Venice
217 Nassau Street S.
Venice, Florida 34285
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A RESOLUTION OF THE PINELLAS COUNTY CHAPTER OF THE
FLORIDA ASSOCIATION FOR WOMEN LAWYERS
IN SUPPORT OF A MANDATORY PARENTAL LEAVE RULE

WHEREAS, there have been instances in the state of Florida where pregnant attorneys were
denied a continuance requested in anticipation of maternity leave in situations where no
compelling interest (i.e. speedy trial, emergency action) existed; and
WHEREAS, anecdotal evidence exists that female lawyers, in the State of Florida, are often
denied continuances in anticipation of taking maternity leave; and
WHEREAS, there is a stigma attached to both female and male lawyers asking for a continuance
in anticipation of maternity or paternity leave; and
WHEREAS, the legal profession as a whole and the judiciary specially should acknowledge the
importance of child-rearing and support members of the bar who choose to practice law and
build families; and
WHEREAS, the Florida Bar Special Committee on Parental Leave in Court Actions (Special
Committee) issued a Final Report and Recommendation of the Committee on January 27, 2017
(R&R); and
WHEREAS, the R&R concluded that:
Adopting and expanding policies that promote parental leave would serve as a
meaningful step towards closing the gender gap as well as encourage more male
attorneys' participation in paternity leave. When fathers take leave, it increases
the opportunity and ability of mothers to engage in paid work, with a positive
effect on female labor force participation as well as women's wages. The stigma
of the 'mommy track' and diminished career opportunities faced by women who
bear children is alleviated by the availability of more gender-neutral leave
policies. As women take more maternity leave and require more flexible hours to
care for their children, they are perceived as unable to undertake the level of
commitment required to become partners or advance within their firms.
and
WHEREAS, the R&R proposed the following rule and committee comment:
RULE 2.570 PARENTAL LEAVE
A motion for continuance based on parental leave of the lead attorney in the case
shall be granted if made within a reasonable time after learning the basis of the
continuance unless substantial prejudice to the opposing party is shown. Three
months shall be the presumptive length of a continuance granted for parental
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leave absent good cause for a longer time. If the court denies the requested
continuance, the court shall state on the record the specific grounds for the denial.
If the motion for continuance is challenged by an opposing party proffering a
basis for a claim of substantial prejudice, the attorney seeking the continuance
shall have the burden of demonstrating the lack of substantial prejudice to the
opposing party.

committee comment
The profession is committed to parental leave and to the importance for
attorneys to be able to balance work and family. This rule provides a
strong presumption that a continuance for parental leave, generally not
exceeding three months, will be grated when the request for reliefis made
within a reasonable time after the basis for continuance is reasonably
discernible. Substantial prejudice to an opposingparty could be the need
for emergency or time sensitive relief that would be unreasonably delayed
bv a continuance or the fact that many continuances have already been
granted and the substantial rights ofthe parties may be affected.
and
WHEREAS, NOW THEREFORE BE IT RESOLVED THAT THE PINELLAS COUNTY
CHAPTER OF THE FLORIDA ASSOCIATION FOR WOMEN LAWYERS rs IN FAVOR OF
THE FOLLOWING RULE OF PROCEDURE AND THAT IT ENCOURAGES THE FLORIDA
BAR BOARD OF GOVERNORS TO ADOPT THE RULE AT ITS EARLIEST
OPPORTUNITY.
Passed and adopted this 20th day of February, 2017.
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March 30, 2017
AMELIA HOUGH HENDERSON
PRESIDENT
JENNIFER SHOAF
RICHARDSON
PRESIDENT-ELECT
KELLY KARSTAEDT
SECRETARY
JAMIE KARPMAN
TREASURER
SARAH MANNION
MEMBERSHIP AND AWARDS
LISA DASHER
LUNCHEONS AND CLE
FRANCINE A. PALMERI
EVENTS
KELLI LUECKERT AND
CYNTHIA TRIMMER
JUDICIAL RECEPTION
INGRID SUAREZ OSBORN
SPECIAL PROJECTS

The Florida Bar Board of Governors
c/o President Bill Schifino
651 E. Jefferson Street
Tallahassee Florida, 32399
Dear Board of Governors,
The Jacksonville Women Lawyers Association (“JWLA”), a
chapter of the Florida Association for Women Lawyers (“FAWL”), after
vigorous debate and discussion, joins FAWL and many other chapters,
as well as the Conference of Circuit Court Judges, in strongly supporting
the proposed rule on mandatory continuances in the absence of
substantial prejudice where attorneys are on parental leave.
In the course of discussing whether JWLA would support the rule,
one member of our small board of ten women, shared her personal
experience, which may prove valuable to the discussion at your May
meeting. She was denied a continuance and forced to go to trial over 200
miles away from her seven week old newborn daughter in Jacksonville,
whom she was breastfeeding. She worked for a small firm, had been
working on the case since its inception, and it was not possible for another
attorney to step into the case with the intimate knowledge of the
facts. When she went to trial, the judge was reluctant to allow her breaks
to pump in order to feed her child and maintain her supply. Effectively,
her choice was to tell her client to get a new lawyer or to go to trial no
matter the circumstances related to her health and the health of her child.
This is not a choice that any attorney should have to make in the absence
of substantial prejudice to the opposing party.
While JWLA is supportive of additional education for judges on
the disparate impact of such rulings, education is insufficient to correct
the problem. Passage of the proposed rule would increase consistency
and fairness across the courts of Florida, prioritize the client’s right to her
choice of counsel, and be one step in the direction of creating a profession
in which both parents and non-parents can thrive.
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2
As a final note, JWLA disapproves of the remark that parents will use the proposed rule to
“game the system.” Any suggestion that members of the Bar will use this rule as a trial strategy
is an unfair and inaccurate representation of how families make reproductive decisions and
impugns the integrity of lawyers of this state. JWLA is unaware of any evidence, even anecdotal,
of individual attorneys being added to first chair trials based on their need for parental leave on
the precise dates of the trial term. We appreciate the Board of Governors attention and
consideration of this serious issue and urge you to support this rule that empowers attorneys to be
both zealous advocates for their clients at trial and parents.
We hope the Board of Governors will vote in support of the proposed rule and trust the
dialogue will be both informed and elevated.
Sincerely,
The Board of the Jacksonville Women Lawyers Association

Appendix I–8

From: Joann Grages Burnett [mailto:jgrages@law.stetson.edu]
Sent: Tuesday, April 18, 2017 4:09 PM
To: Josh Chilson <Josh@jpfirm.com>
Subject: Please support Parental Leave Rule 2.570
Dear Mr. Chilson,
I hope this finds you well. It is my sincere hope that you will support the Parental Leave Rule 2.570 at
your May 27th Board of Governors meeting. This rule stands to support both men and women in our
profession and ties in perfectly with Florida Bar Objective V: “Continue to Encourage and Promote
Diversity and Inclusion in All Aspects of the Profession and the Justice System.”
This rule has been heavily vetted by the Special Committee on Parental Leave appointed by Florida Bar
President Bill Schifino. It is a good and fair rule and it is my sincere hope that you will support it.
Warmly,
Joann
Joann Grages Burnett, Esq.
Florida Bar 58944
Associate Director
Office of Career Development
Stetson University College of Law
1401 61st Street South
Gulfport, FL 33707
727-562-7303
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Godwin, Krys
From:
Sent:
To:
Subject:

Kristin Norse <KNorse@kmf-law.com>
Tuesday, April 25, 2017 3:55 PM
Godwin, Krys
Comment on Proposed Rule of Judicial Administration 2.570

Board of Governors
The Florida Bar
Attn: Krys Godwin, Director, Legal Publication
Re: Proposed Rule of Judicial Administration 2.570
Dear Governors,
I am writing in support of the proposed rule of judicial administration on parental leave
that you will be considering at your May meeting. While I write to you individually, I hope that
my comments may have some particular significance to you given my role on The Florida Bar’s
Special Committee on Gender Bias and the time that I was honored to spend with the Board in
my year as president of the Florida Association for Women Lawyers.
I have watched the debate on this rule with interest, and with some dismay. Comments
made in the debate have suggested a woman who needs parental leave should be required to
step aside from her case, or that women might “game the system” by using parental leave to get
an unnecessary continuance. To be frank, when the initial debate over this rule first began I
might have been convinced one way or the other as to whether a rule was necessary. But in
following the debate, hearing the anecdotes of parents denied continuances, listening to
comments that are dismissive of a woman’s role as lead attorney for her clients, and seeing
some very vigorous opposition to a rule (or even any rule) that leaves significant judicial
discretion intact, I have become convinced a rule is needed. As written, this rule effectively
creates a presumption for a reasonable request for a continuance due to parental leave. The rule
appears to do no particular harm (over and above the harm that any continuance might cause),
and yet could do a critical world of good for parents who may desperately need time for
parental leave.
I was tasked with preparing a summary of materials for the Committee on Gender Bias,
and one study in particular comes to mind when considering this rule: The American Bar
Association’s research report, “First Chairs at Trial: More Women Need Seats at the
Table.” This report found that in civil cases
men are three times more likely to appear in lead roles than women, which is a
marked departure from what we expected based on the distribution of men and
women appearing generally in federal litigation (a roughly 2 to 1 ratio) and the
1
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distribution of men and women in the legal profession (again, a roughly 2 to 1
ratio).
This disparity may have many causes, as the report itself points out. But it seems unlikely the
disparity can be remedied if courtrooms are hostile to reasonable and limited requests for things
like maternity leave.
In the 25 years I have been a member, The Florida Bar has consistently promoted equality
in the profession. There is no question we have many great judges across the state who adhere
to the highest standards of professionalism and work daily to promote equality and fairness in
their courtrooms. It may not be purely aspirational to hope that this rule will have little impact,
as reasonable requests for parental leave may already receive fair treatment from the large
majority of judges who are presented with them. But enacting the rule can help ensure that such
requests are treated equitably.
Thank you for your consideration, and for your service to The Bar and the profession.
Kristin A. Norse

100 S. Ashley Drive, Suite 1300
Tampa, FL 33602
www.kmf‐law.com
Phone: (813) 229‐1118
Fax: (813) 221‐6750
knorse@kmf‐law.com
My V‐Card
@FloridaAppeals

Please note: Florida has very broad public records laws. Many written communications to or from The Florida
Bar regarding Bar business may be considered public records, which must be made available to anyone upon
request. Your e-mail communications may therefore be subject to public disclosure.
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Godwin, Krys
From:
Sent:
To:
Subject:

Robin.Nauman@hklaw.com
Tuesday, April 25, 2017 9:27 AM
Godwin, Krys
Proposed Parental Leave Rule

I am in favor of the proposed rule. As a young women in the litigation group of a large law firm who hopes to one day be
a parent, I see this rule as making great strides to retain women in this profession. It is no secret that firms struggle to
retain women once they have children and the profession as a whole is at a loss when these women leave. This rule
allows parents to have the flexibility they need, and to make an otherwise demanding profession more workable. I hope
that the Board of Governors supports this rule. Thank you.

Robin M. Nauman| Holland & Knight
Associate
Holland & Knight LLP
200 South Orange Avenue, Suite 2600 | Orlando, FL 32801
Phone 407.244.5207 | Fax 407.244.5288
robin.nauman@hklaw.com | www.hklaw.com

NOTE: This e-mail is from a law firm, Holland & Knight LLP (“H&K”), and is intended solely for the use of the individual(s) to whom it is
addressed. If you believe you received this e-mail in error, please notify the sender immediately, delete the e-mail from your computer and
do not copy or disclose it to anyone else. If you are not an existing client of H&K, do not construe anything in this e-mail to make you a client
unless it contains a specific statement to that effect and do not disclose anything to H&K in reply that you expect it to hold in confidence. If
you properly received this e-mail as a client, co-counsel or retained expert of H&K, you should maintain its contents in confidence in order to
preserve the attorney-client or work product privilege that may be available to protect confidentiality.

Please note: Florida has very broad public records laws. Many written communications to or from The Florida
Bar regarding Bar business may be considered public records, which must be made available to anyone upon
request. Your e-mail communications may therefore be subject to public disclosure.
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Godwin, Krys
From:
Sent:
To:
Subject:

Adina Pollan <apollan@pollanlegal.com>
Thursday, April 20, 2017 11:52 AM
Godwin, Krys
Proposed Rule of Judicial Administration 2.570 - Comment

Hi Krys!
Hope you’re well!
I wanted to provide my comments in support of the Proposed Rule of Judicial Administration 2.570 on parental leave. I
want to start by saying that I am not married, nor do I have any children. But I would hate to force anyone – man or
woman – to give up their parental leave time to attend a hearing when a continuance would suffice.
I am aware most judges are considerate of the curveballs life throws our way – whether it be unexpected deaths or
health emergencies, family issues, or even the planned birth of a child. Unfortunately, I’ve been in plenty of situations
where something unanticipated has come up, and opposing counsel (in a typical move of extreme unprofessionalism),
refuses to accommodate a brief continuance which would not result in any undue prejudice. Usually it is done so that
they can somehow get the upper hand.
I just think having a rule like this in place will (1) clean up Court dockets by removing unnecessary hearings on motions
for continuance, and (2) avoid gamesmanship by unprofessional attorneys. I recognize “gamesmanship” was brought up
as a potential deterrent to getting this Rule passed, but clearly gamesmanship is always an issue for attorneys who may
not consider ethics to be clear‐cut. I just think the potential for harm in NOT having a rule like this in place would be
more detrimental for gamesmanship and judicial economy, than if the rule were to pass.
I may never be in a position to use this rule, but it comforts me to know there are people who would benefit from having
this rule in place. And that, I think, is our duty as conscientious attorneys – to make the practice of law easier for those
who may need a little help during one of life’s rough patches.
Thanks.
‐Adina
**WE HAVE MOVED OFFICES. PLEASE NOTE OUR NEW ADDRESS BELOW.**

Adina L. Pollan
Attorney at Law
Pollan Legal
301 W. Bay Street
Suite 1454
Jacksonville, FL 32202
apollan@pollanlegal.com
www.pollanlegal.com
Office (904) 475‐2187
1
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Fax (904) 425‐8333
CONFIDENTIALITY NOTE: The information contained in this transmission may be privileged and confidential, and is intended only for the use of the
individual or entity named above. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution or
copying of this communication is strictly prohibited. If you have received this transmission in error, please immediately reply to the sender that you have
received this communication in error and then delete it.

Please note: Florida has very broad public records laws. Many written communications to or from The Florida
Bar regarding Bar business may be considered public records, which must be made available to anyone upon
request. Your e-mail communications may therefore be subject to public disclosure.
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Desire Durrant
Subject:

FW: Proposed Parental Leave Rule

From: Andrea Johnson [mailto:andrea@amjlawfirm.com]
Sent: Wednesday, May 3, 2017 9:04 AM
To: F. Scott Westheimer <swestheimer@smrl.com>
Subject: Re: Proposed Parental Leave Rule

I think it's a good rule to promote the importance of family. Sad, though, that there have been instances of attorneys
refusing to agree to continuances on these grounds. So I think it's good that the Bar has addressed it by implementing a
rule to correct it.
Andrea

Law Office of Andrea M. Johnson, P.A.
P.O. Box 1283
Bradenton, FL 34206
(941) 896-7215
www.AMJLAWFIRM.com

From: "F. Scott Westheimer" <swestheimer@smrl.com>
Date: Monday, May 1, 2017 at 2:43 PM
To: Sierra Butler <sierra@butlerelderlaw.com>, Lori Dorman <LoriDorman@BPDLawOffice.com>,
"anne.douglass@verizon.net" <anne.douglass@verizon.net>, "robert.eschenfelder@mymanatee.org"
<robert.eschenfelder@mymanatee.org>, Jennifer Fowler Hermes <JFowler-Hermes@WilliamsParker.com>, Jeffrey
Goethe <jgoethe@barneswalker.com>, "paul@bradentonfamilylawyer.com" <paul@bradentonfamilylawyer.com>,
Andrea Johnson <andrea@amjlawfirm.com>, Marisa Powers <mpowers@blalockwalters.com>,
"roroctor@rebeccaproctor.com" <rproctor@rebeccaproctor.com>, Alexandra St Paul <astpaul@dyefirm.com>, Charlie
Telfair <cwtelfair@lutzbobo.com>, Ann Breitinger <abreitinger@blalockwalters.com>, "ryanc@legalaidofmanasota.org"
<rvanc@legalaidofmanasota.org>, "nchipurnoi@boyerboyer.com" <nchipurnoi@boyerboyer.com>,
"ac@harlleebald.com" <ac@harlleebald.com>, "cucinotta.kristina@gmail.com" <cucinotta.kristina@gmail.com>,
"sean@espositolegal.com" <sean@espositolegal.com>, James Horne <jhorne@kallinsandlittle.com>,
"ajohn@blalockwalters.com" <ajohn@blalockwalters.com>, "Jlevv@blalockwalters.com" <Jlevv@blalockwalters.com>,
"jel@harlleebald.com" <jel@harlleebald.com>, "tguinlan@manateelegal.com" <tquinlan@manateelegal.com>,
"grace@leglerflynn.com" <grace@leglerflynn.com>, "bgs@phkhlaw.com" <bgs@phkhlaw.com>,
"atullidge@blalockwalters.com" <atullidge@blalockwalters.com>, Monica Villaverde-Beck
<ineedjusticenow@gmail.com>, "Kerrv@macklawfirm.org" <Kerrv@macklawfirm.org>, "sboone@boone-law.com"
<sboone@boone-law.com>, "dan@danpolicastrolaw.com" <dan@danpolicastrolaw.com>, "susan@ctrust.com"
<susan@ctrust.com>, "bob@k-rlaw.com" <bob@k-rlaw.com>, "jjdulmer@aol.com" <jjdulmer@aol.com>,
"Kelley@mdhpa.com" <Kelley@mdhpa.com>, "brvan@kesslerlawvenice.com" <brvan@kesslerlawvenice.com>,
"tony@mowrylawoffice.com" <tony@mowrylawoffice.com>, "ekdubose@matthewseastmoore.com"
<ekdubose@matthewseastmoore.com>, "kbruning@bentleyandbruning.com" <kbruning@bentleyandbruning.com>,
"Chip.gaylor@mgswlaw.com" <Chip.gaylor@mgswlaw.com>, "Nancy E. Cason" <ncason@smrl.com>, "dcherry@slk
law.com" <dcherrv@slk-law.com>, "aarchbold@fergesonskipper.com" <aarchbold@fergesonskipper.com>,
"jcarroll@judl2.flcourts.org" <jcarroll@jud12.flcourts.org>, "dclayton@claytonlawyers.com"
<dclayton@claytonlawyers.com>, "stacy.dillard@flalandlaw.com" <stacy.dillard@flalandlaw.com>,
"haskins@lumpkinhaskins.com" <haskins@lumpkinhaskins.com>, "dbk@keaneandkeane.com"
1
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F. Scott Westheimer
From:

Margaret Good <mgood@matthewseastmoore.com>
Thursday, May 18, 2017 2:48 PM
F. Scott Westheimer
TFB Parental Leave Rule
Parental Leave letter to Schifino.pdf

Sent:
To:
Subject:
Attachments:

Hey Scott,
I hope all is well with you! I saw you from a distance last night at the judicial reception, but didn't make it over to say
hi! I want to touch base with you about the parental leave rule. You may have heard that at our last YLD Board
meeting, our board voted unanimously to support the rule. I know TFB Board is voting on it at their next meeting and I
wanted to make sure you knew how important the rule is to the young lawyers in the state. I've attached the letter that
Katherine sent to Bill Schifino with our official position. If you are interested, I would be happy to talk to you about the
reasons our board voted in favor of it.
Thanks for being a great representative of the
Margaret

12th

Circuit!

MARGARET ROWELL GOOD
Attorney at Law
1626 Ringling Boulevard, Suite 300, Sarasota, FL 34236-6815
Tel: 941-366-8888 I Toll: 877-472-m8 I Fax: 941-954-7777

Email: MGood@MatthewsEastmoore.com
Web: www.MattbewsEastmoore.com

••

I

ANNIVERSARY

This e-mail message and any documents attached to it may contain privileged and confidential attorney-client communications and/or attorney work
product. It is intended only for the use of the individual(s) or entity named on the e-mail. If you are not the intended recipient, or the
employee or agent responsible for delivering it to the intended recipient, you are hereby notified that reading, copying, disclosing, distributing
and/or taking or refraining from taking any action in reliance on this e-mail is strictly prohibited. If you have received this e-mail in error,
please immediately return it to the sender and delete it from your system.
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Appointed Members:
PRESIDENT
Katherine Hwst Miller
Wright & Casey, P.A.
Allomeys at Law
340 NClllh causeway
New Smyrna Beach, Florida 32169

YOUNG
LAWYERS
DIVISION

THE

PRESIDENT·ELECT
ZackZuroweSle
Penianlll Zuroweste, P.A.
2665 Enterprise Road, Ste.15
Clearwater, Florida 33763·1118

www .flayld.org

IMMEDIATE PAST PRESIDENT
Gordon J. Glover

FLORIDA

BAR

Melanie Cln.tng•Tims, Coral Gabkls
John Dicks, Tampa
Iris EBjah, Tallahassee
Knsuna Feher, St Petersbulg
Nlcole H. Fried, FtLaudeRlale
AndrewManko, Tallahassee
Travis Mydock, St Augustine
Dwayne Rcbin!lon, Miarri
Lauren Ryan, Ponte Veen Beach
Travis Santos, Tampa
Jacqllelne Slmms-Petredis, Tampa
Austin Thacker, Orlando
Cella Thaekef, Kissimmee
Chrystal Thomtan. Lakeland

Undsay Tygart. JadlsonWle
MaahewWelch, l)aylona Beach

CIRCUIT REPRESENTATIVES
1stCln:ult

AdamWhllll

May 16, 2017

Pensacola
2nd Circuit

Benjamin J. Gibson
G.C. MWTay, Jr.
Tallahassee

VIA EMAIL and U.S. MAIL

3rd Cln:ult

Joe.Joyce
LlwO&k

4th Circuit

Clvlsllan P. Gaorge
Mlc:hael E. Loc:lcamy
JaCkscnllllle

5th Circuit

RobertW. Batsel, Jr.
Ocala

William Schifino, President
The Florida Bar
651 E Jefferson Street
Tallahassee, FL 32399

6th Circuit

Jason Lambert

Palm Harbor
Paul SU'lestri

st Petersburg

7th Circuit

RobertWoluJ..111
Daytcna Beaeh

8th Circuit

RY&n Gilbert
GainesYille

9thCln:ult

Erk:R. Elms
Karen L Persis
Jennifer A. Slrilh
Orlando

10th Circuit

NlcholasZllfzeznj
Bartow

11th Circuit

Annika E. Ashton
Lara Bueso Baeh
Brian Karpf
JelemyS. Korch
Schuyler A. Smith
Ethan Wal
Miami

12th Circuit

Jesse Buller
Malgaret Rowel Good
samsota

13th Circuit

JllK Bel
Alel1811dra Palenno
H. Web Mellon. Ill
Tampa

14th Circuit

Kevin Barr
Panama City

15th Circuit

Luis Delgado, Jr.
Santo DIGangl
Stephanie Cagnet Myron
West Palm Beach

16th Circuit

Richard McChesney
Key Wast

17th Circuit

Valerie Barton Bamhart
Estefanla Nasielski
Sue·Ann N. Robinson
Charine Snith Valbnln
Ft LalJdl!rdale

18th Circuit

Mlehael A. sasso
Lake Mary
Andrew B. Pickell
Vlem

19th Circuit

Paige Hanly Gillman
Stuart

20th Circuit

JohnM.Mlller

Ft Myers
Marla Vigllante
Naples

out-of..stlte

NataSha Dorsay
Chicago, IL
Erk: Everson
Worthington, OH
Cullan Jones

Re: Unanimous Support of the YLD Board forthe proposed Parental Leave
Continuance Rule
Dear President Schifino:
At its most recent board meeting on May 5, 2017, The Florida Bar Young
Lawyers Division Board of Governors voted unanimously to support the
proposed Parental Leave Continuance Rule pending before The Florida Bar
Board of Governors. This followed the unanimous recommendation of the rule
from the Young Lawyers Division Executive Committee a month before the
meeting.
While the YLD board took careful consideration of the arguments against such a
rule, we see the rule as groundbreaking and necessary. The rule is consistent with
issues the YLD has prioritized, such as supporting women in the profession and
encouraging health and wellness of all attorneys. Our board members, through
personal experience and/or the experiences of family members, friends, and
constituents, including the responses to our 2015 survey, are aware of a number
of situations where continuances were denied for expecting parents, as well as
similar situations where new and expectant mothers were treated poorly in the
courtroom. How attorneys are treated in the courtroom - and particularly the trial
experience they develop - affects how they are perceived by their clients, their
peers, and their employers for the rest of their career.
The rule as written balances the interest of the attorney, the client, and the
opposing party. The rule only applies to lead trial counsel making a request
within a reasonable time after learning of the basis of the continuance, and the
attorney seeking the continuance must show a lack of substantial prejudice if
challenged by an opposing party proffering a basis for a claim of substantial
prejudice. Although I believe many members of our board would support an even
broader rule, we wholeheartedly support the current version and ask the Board of
Governors to vote in favor of it and send it to the Florida Supreme Court.

Washinglon. DC

PROGRAM ADMINISTRATOR
Thomas V; Miller

If you have any questions about the YLD board's unanimous vote in favor of the
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THE FLORIDA BAR
proposed Parental Leave Continuance Rule, please feel free to contact me by phone at 386-428-3311
or by email to kmiller@surfcoastlaw.com.

Sincerely,

Katherine Hurst Miller
President
cc:

Jack Harkness (via email)
Michael Higer (via email)
Michelle Suskauer (via email)
Krys Goodwin (via email)
Zack Zuroweste (via email)
Christian George (via email)
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The Florida Bar• 651 E. Jeffer'$on Street• Tallahassee, FL 32399-2300 • (850) 561-5621 • FAX: (850) 561-5825

F. Scott Westheimer
From:
Sent:
To:
Subject:

adam@portnowlaw.com
Wednesday, May 17, 2017 4:09 PM
F. Scott Westheimer
RE: Proposed Parental Leave Rule

Scott,
I strongly support the concept of the Parental Leave Rule and urge you to support it and do whatever you can to get
others on the BOG to get behind this rule. The "examples" starting on page 11 of the special committee's report are all
the reason we need to have this rule. These are nothing less than horror stories that should never happen in a self
governing profession that prides itself on ethics, professionalism and civility. Being a female attorney is hard enough
without having to deal with the humiliation of being denied a continuance due to a pending childbirth or adoption. Not
only common sense, but compassion and quality of life considerations require that a rule be in place to protect
attorneys and their clients in these situations.
Sincerely,
Adam Portnow

Adam 8. Portnow, Esq.
l.aW Office of Adam B. Portnow, P.L
{941)373-1797Work
adam@portnowlaw.com
. r;

2071Ma1n Street

iq

Sarasota, Fl 34237

· } http:flwww.portnoWfaw.com

LAW OFFICE OF ADAM B. PORTNOW, P.L.
Registered U.S. Patent Attorney
2071 Main Street
Sarasota, FL 34237-6038
Tel: (941)373-1797
Fax: (941)955-1648
Email: adam@portnowlaw.com
www.portnowlaw.com
The information contained in this e-mail (including any attachments} is intended solely for its authorized recipient(s} and may be
confidential and legally privileged. If you are not an intended recipient or responsible for delivering some or all of this transmission
to an intended recipient, you have received this transmission in error and are hereby notified that you are strictly prohibited from
reading, copying, printing, distributing or disclosing any of the information contained in it. In that event, please contact us
immediately by telephone at {941) 373-1797 and delete the original and all copies of this transmission (including any attachments)
without reading or saving in any manner.

From: F. Scott Westheimer [mailto:swestheimer@smrl.com]
Sent: Monday, May 01, 2017 2:43 PM
To: sierra@butlerelderlaw.com; LoriDorman@BPDLawOffice.com; anne.douglass@verizon.net;
robert.eschenfelder@mymanatee.org; JFowler-Hermes@WilliamsParker.com; jgoethe@barneswalker.com;
paul@bradentonfamilylawyer.com; andrea@amjlawfirm.com; mpowers@blalockwalters.com;
rproctor@rebeccaproctor.com; astpaul@dyefirm.com; Charlie Telfair <cwtelfair@lutzbobo.com>;
1
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F. Scott Westheimer
From:

Sent:

To:
Subject:

Sara Castro <scastro@farr.com>
Wednesday, May 17, 2017 12:13 PM
F. Scott Westheimer
RE: Proposed Parental Leave Rule

I am in favor of this rule change. Please let me know if you would like any more detail. Thank you.

Sara Castro I Associate
FARR, FARR, EMERICH, HACKETI, CARR & HOLMES, P.A.
99 Nesbit Street, Punta Gorda, Florida 33950
941.639.1158 IF: 941.639. 00281 Sara's Bio I farr.com

JJ FAIUtLAWFIRM
From: F. Scott Westheimer [mailto:swestheimer@smrl.com]
Sent: Monday, May 01, 2017 2:43 PM
To: sierra@butlerelderlaw.com; LoriDorman@BPDLawOffice.com; anne.douglass@verizon.net;
robert.eschenfelder@mymanatee.org; JFowler-Hermes@WilliamsParker.com; jgoethe@barneswalker.com;
paul@bradentonfamilylawyer.com; andrea@amjlawfirm.com; mpowers@blalockwalters.com;
rproctor@rebeccaproctor.com; astpaul@dyefirm.com; Charlie Telfair <cwtelfair@lutzbobo.com>;
abreitinger@blalockwalters.com; ryanc@legalaidofmanasota.org; nchipurnoi@boyerboyer.com; ac@harlleebald.com;
cucinotta.kristina@gmail.com; sean@espositolegal.com; jhorne@kallinsandlittle.com; ajohn@blalockwalters.com;
Jlevy@blalockwalters.com; jel@harlleebald.com; tquinlan@manateelegal.com; grace@leglerflynn.com;
bgs@phkhlaw.com; atullidge@blalockwalters.com; ineedjusticenow@gmail.com; Kerry@macklawfirm.org;
sboone@boone-law.com; dan@danpolicastrolaw.com; susan@ctrust.com; bob@k-rlaw.com; jjdulmer@aol.com;
Kelley@mdhpa.com; bryan@kesslerlawvenice.com; tony@mowrylawoffice.com; ekdubose@matthewseastmoore.com;
kbruning@bentleyandbruning.com; Chip.gaylor@mgswlaw.com; Nancy E. Cason <ncason@smrl.com>; dcherry@slk
law.com; aarchbold@fergesonskipper.com; jcarroll@jud12.flcourts.org; dclayton@claytonlawyers.com;
stacy.dillard@flalandlaw.com; haskins@lumpkinhaskins.com; dbk@keaneandkeane.com; jlessinger@icardmerrill.com;
tonya@mcintyrefirm.com; Jonathan Whitney <JWhitney@lutzbobo.com>; adam@portnowlaw.com;
kerry@macklawfirm.org; adam@portnowlaw.com; Amanda King <aking@smrl.com>;
bgoodrich@bentleyandbruning.com; Cathy.Kenney@swfwmd.state.fl.us; cunkel@mctlawyers.com;
echristy@williamsparker.com; erin@ittslaw.net; hagenbrody@gmail.com; isayeg@mctlawyers.com;
jbutler@dglawyers.com; mgood@matthewseastmoore.com; Sara Castro <scastro@farr.com>;
zbuffington@williamsparker.com
Cc: HLipps@jud12.flcourts.org; Graceann Frederico <mcba@manateebar.com>
Subject: Proposed Parental Leave Rule

Dear Manatee County Bar and Sarasota County Bar leaders

Good afternoon everyone. I am sending this email to you in your capacity as a leader of either the Manatee County Bar
Association, Sarasota County Bar Association, South County Division of the Sarasota County Bar Association, or their
respective YLD Board of Directors. As some of you may have read in prior issues of the Florida Bar News, on the Bar's
website, or on its social media pages, The Florida Bar Special Committee on Parental Leave in Court Actions (A joint
committee appointed by President Schifino consisting of members of the Diversity and Inclusion Committee and the
Rules of Judicial Administration Committee), has recommended draft Rule 2.750 on Parental Leave. Our own Robert
1
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433 s•b Ave West

Palmetto, FL 34221
(941.)-749·1446
Fax (941)-746-6903
Yi':.Y.Y:i.• !\!lJliO~!lO.\IJiJ!l;;.£Q.!ll

Scott B. Kallitrs
Board Certified Civil liial Lawyer
Personal Injury & Wrongfol Death
1,;J.l!iv~.~lii1@i 11tl&\llll

Meltou H. Li!tle
Board Certified Civil Trial Lawyer
Board Certified Martial
& Family Lew
Personal Injury & Wrongful Death
Also Admitted in tbe
District of Columbia
mli.tH~@]q1Jlj_;1_~~11<;lJ!.Ul~:.c9_111

May 12, 2017

VIA E-MAIL & U.S. MAIL
F. Scott Westheimer, Esq.
12th Circuit Representative, Board of Governors of Florida Bar
Syprett, Meshad, Resnick, Lieb, Dumbaugh,
Jones, Krotec & Westheimer, P.A.
1900 Ringling Boulevard
Sarasota, FL 34236
swestheimer@smrl.com

Re:

Proposed Parental Leave Rule

Melton Harry Uttle

Dear Scott:
Jim Delgado ll
Personal lnj ury & Wrongful Death
Criminal Defense
ifl.9.fa.!l.<l~>.!.}@.\'.~Ji?,<JDJJ.'ili

James M. Horne, Jr.
Personal Injury & Wronglul Death

Criminal Defense & Family Law

I write to you in my capacity as President of the Young Lawyers Division
of the Manatee County Bar Association (MCBA-YLD). On May 1, 2017, you
requested input from local bar leaders regarding Proposed Rule 2.570 on Parental
Leave. At our most recent Board of Director's Meeting for the MCBA-YLD, we
discussed the proposed rule at length, even raising some questions as follows:

D.mm~(~rlk;1l.1.h1~1w9Ji.ltlf.. rnm

Art Cohen, J.D., M.D., M.B.A.
ofCounsel

"Is parental leave limited to circumstances surrounding the birth ofa new
child? " We noted that the committee notes reference balance ofwork and family
(broad}, but that the examples in the Special Committee's Memorandum all seem
to focus on maternity situations (narrow).
"Does the proposed rule really have any teeth?" We noted that while
there are presumptions for leave, it is not automatic. The leave can be denied by a
judge with a statement on the record, and if objected to, the person seeking leave
has the burden ofdemonstrating a lack ofsubstantial prejudice.
At the conclusion of our discussion, those board members present voted
unanimously to have me formally extend support for the rule on behalf of the
MCBA-YLD Board of Directors. It is our hope that as our 12th Circuit
Representative you will vote in favor of Rule 2.570 at your May 26, 2017, Board
of Governors Meeting.
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I thank you for your attention to this matter and remain,
Very truly yours,

Jam~M1ht:.

Esq.
2016-2017 President ofthe Manatee County
Bar Association Young Lawyers Division
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F. Scott Westheimer
From:

Sent:
To:
Subject:

Jesse R. Butler <JButler@dglawyers.com>
Friday, May 5, 2017 10:40 AM
F. Scott Westheimer
RE: Proposed Parental Leave Rule

Scott,
I fully support the rule amendment. I trust that you do as well, and that you will support the rule with your vote. I am
happy to report that the Young Lawyers Division Board and its Executive Board just unanimously voted to recommend
approval of the rule.
In my opinion, it's shameful that there are members of the Board who think that women are somehow going to "game
the system." With all respect to judicial discretion, this is about common decency and understanding. Unfortunately,
there is far too much anecdotal evidence of both women and men in the profession being denied sensible continuances
due to childbirth. The rule is fairly balanced to take into consideration the potential prejudice to the opposing party. If
Florida is serious about diversity and inclusion, and seeing more female trial attorneys, this is a rule which needs to be
passed.
Sincerely,
Jesse Butler

JESSE R. BUTLER
Associate
401 North Cattlemen Road

Suite300
Sarasota, FL 34232

jbutler@dglawyers.com

Office: {941) 366-4600
Fax: (941) 953-3136

NOTICE: This e-mail message and any attachment to this e-mail message contain confidential information that may be
legally privileged. If you are not the intended recipient, you must not review, retransmit, convert to hard copy, copy, use
or disseminate this e-mail or any attachments to it. If you have received this e-mail in error, please notify me
immediately by return e-mail or by telephone at 941.366.4680 and delete this message. Please note that if this e-mail
message contains a forwarded message or is a reply to a prior message, some or all of the contents of this message or
any attachments may not have been produced by Dickinson & Gibbons, P.A.
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F. Scott Westheimer
From:

Sent:

To:
Subject:
Attachments:

Jesse R. Butler <JButler@dglawyers.com>
Friday, May 19, 2017 9:44 AM
F. Scott Westheimer
Proposed Parental Leave Rule
doc00427720170519094034.pdf

Scott,
Please see the attached letter of support for the proposed rule.
Sincerely,
Jesse Butler

ASsotlate
401 North Cattlemen Raad

Suite JOO

sarasoc:a.,R. Z$4232.

Jbutler@d.llmyeaccm
Office:(941) 3fi6.4680

Fax::{941) 953-3136

NOTICE: This e-mail message and any attachment to this e-mail message contain confidential information that may be
legally privileged. If you are not the intended recipient, you must not review, retransmit, convert to hard copy, copy, use
or disseminate this e-mail or any attachments to it. If you have received this e-mail in error, please notify me
immediately by return e-mail or by telephone at 941.366.4680 and delete this message. Please note that if this e-mail
message contains a forwarded message or is a reply to a prior message, some or all of the contents of this message or
any attachments may not have been produced by Dickinson & Gibbons, P.A.

Disclaimer
The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient and
others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying, distribution or
taking action in relation of the contents of this information is strictly prohibited and may be unlawful.
This email has been scanned for viruses and malware, and may have been automatically archived by Mimecast Ltd, an innovator in
Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated data. Specializing in;
Security, archiving and compliance. To find out more Click Here.
1
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VG
DICKINSON & GIBBONS, P.A.

DEBORAH J. BLUED
JESSE R. BUTLER.

JBFPR.EY D.

ANTHONY W. DAJ'ONSl!CA

CHAllLBs W. DENNY, IV
ANDREW L. I>OUBEIUX
ROSS L. FOGLEMAN, ID
BRETT M. HENSON

A• .L\MBs ROLPBSt*
MARK A. Wll.SON

PATRICK H. I>JCK;INSON

<•2007)

.TELEPHONE 941.366.4680
PACSIMILB 941.953.3136
B-MAIL lbefirmOdalaw)'ers.com
WBBSiTI! b11p://www.dglawyers.com

GARY H. t.Allfil!Nt•
SARA w. MA.l'ES

RALPH. L. MARCHBANK. i'R.t

PEAJRSt

DAVID S. PRESroN

ATIORNEYS AT LAW
GATEWAY PROFEssIONAL CENTER.
401 NO!n'H CATi'LEIMEN ROAD, SUITE 300
SARASorA. FLORIDA 34232-.15438

G. HUNTER GIBBONS

(1924-2012)
fllOUJJ Cl!lll'IFD!D C1VU. TRIAL LAWYl!ll

MICHAEL P. MURPHYf

•l'l.C)lllD.\ SUPllllMI! -

CHRISTOPHER M. NIGRO

Oll(WU>

c'mmPqm MJ!DiAmll

Cl!RTJPlllD MAlUTAL A RAMll.Y LAWYl!ll

Direct Line: 941-552-3522
Facsimile: 941-953-3136
E-Mail: jbutler@dglawyers.com

May 19, 2017
Via E-Mail - swestheimer@smrl.com
Scott Westheimer, Esq.

12th Circuit BOG Representative
SyprettMeshad, et al.
1900 Ringling Blvd.
Sarasota, FL 34236
Re:

Proposed Rule 2.570 - Parental Leave

Dear Scott,
At our last Sarasota County YLD Board meeting, the Board held a vote regarding the
proposed rule on parental leave continuances that will be brought before the BOG for a vote this
month. I am honored to report that the Sarasota County YLD Board. voted unanimously in
support of proposed Rule 2.570. As you know, the Florida Bar YLD Board of Governors also
voted unanimously in support ofthis rule at its last meeting.
I hope that as our Board of Governor Representative from the 12th Judicial Circuit you
will vote in favor of the proposed rule as well. If you want to discuss the proposed amendment
further, I would be happy to share my thoughts and the thoughts of our Board as to why we
believe this is a positive rule.

al
, ALFA1nternatlon.
t118tloltal
Legal ~
Local ~Woddwlde

"AV.,, RATEP BY MARTINDALE-HUBBELL
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Godwin, Krys
From:
Sent:
To:
Subject:

Richard Friedman <rnathanfriedman@gmail.com>
Thursday, May 04, 2017 2:35 AM
Godwin, Krys
Proposed Rule 2.570, Fla. R. Jud. Admin., Parental Leave-“Coddle The Attorney” Rul

Krys Godwin, Director, Legal Publication
Dear Sir:
The proposed Rule 2.570, for a minimum of a three month parental leave is a “coddle the attorney” rule and
suggests that trial court judges and opposite counsel are unsympathetic to a pregnancy situation as a basis for a
continuance and need a new rule to dictate their decisions.
Trial courts control their own calendars and, in the ordinary course, will grant reasonable requests for a
continuance for good cause. Moreover, most attorneys are professionals and will accommodate the other side in
a case when a reasonable request for a continuance is requested, including a pregnancy. A new rule should not
impinge on the discretion and judgment of courts and opposite counsel.
The female attorney who is pregnant or the male attorney who will be the father generally know about eight
months ahead of time of the birth date. Accordingly, the attorneys involved in the birth should be able to
arrange their calendars to avoid the conflict between their clients interests and their personal interest.
Does the proposed Rule mean that the excused attorney is going to be at home with the new born child the
entire three months or longer? If not, how much time after the birth will the impacted attorney resume his or her
duties as a attorney on behalf of the client. If less than three months, why have an arbitrary rule making the time
three months? I suggest every worker, including many clients, would like the ability to stay at home for at least
three months after a pregnancy.
Courts and attorneys do not exist for the benefit of judges and attorneys. Rather, they exist to resolve disputes
between litigants in the speediest and most cost effective manner. This proposed Rule delays the resolution of
the legal dispute and may cost litigants money.
Richard N. Friedman, Esquire

Please note: Florida has very broad public records laws. Many written communications to or from The Florida
Bar regarding Bar business may be considered public records, which must be made available to anyone upon
request. Your e-mail communications may therefore be subject to public disclosure.
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Post Office Box 10567
Tallahassee, FL 32302

TWL 2016-2017BOARD OF
OFFICERS AND DIRECTORS

The Florida Bar Board of Governors
c/o President Bill Schifino
651 E. Jefferson Street
Tallahassee, Florida 32399

May 8, 2017

Christin F. Gonzalez
President
Rachel Nordby
President-Elect
Jennifer Sweeting
Treasurer
Elizabeth Barron
Secretary
Magie Ozarowski
Public Relations
Catherine Chapman
Immediate Past President
Heather Tyndall-Best
FA WL Represe11tative
Christian Cutillo
Director ofPrograms
Katherine Viker
Director ofDevelop111e11t

Dear Board of Governors,
The Tallahassee Women Lawyers ("TWL"), a chapter of the
Florida Association of Women Lawyers ("FA WL"), joins FAWL and
many other chapters around Florida in strongly supporting the proposed
rule on mandatory continuances in the absence of substantial prejudice
where attorneys are on parental leave.
Please find enclosed a Resolution passed by our Board of
Directors regarding this proposed rule. As your constituents in the Second
Judicial Circuit, we hope that you will consider our position and support
of this rule when you cast your vote later this month.
If you have any questions regarding this matter, please feel free
to contact me.

Christi Gray
Director ofMe11tori11g
Sarah Young
Director ofJudicial Receptio11
Trudy Innes Richardson
Director of CLE
Amanda Gay
Director ofNewsletter
COMMITTEE CHAIRS &

Sincerely,

~d-4&ifV'-s~
Christin F. Gonzalez
President

LIAISONS

Marissa Button
Olivia Klein
Wendy Loquasto
Nancy Benavides
Angela Miles
Hon. Stephanie W. Ray
Gigi Rollini
Hon. Jessica E. Varn
Shoshana Silver
Hillary Powell
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F. Scott Westheimer
From:

Sent:
To:
Subject:

Jesse R. Butler <JButler@dglawyers.com>
Friday, May 5, 2017 10:40 AM
F. Scott Westheimer
RE: Proposed Parental Leave Rule

Scott,
I fully support the rule amendment. I trust that you do as well, and that you will support the rule with your vote. I am
happy to report that the Young Lawyers Division Board and its Executive Board just unanimously voted to recommend
approval of the rule.
In my opinion, it's shameful that there are members of the Board who think that women are somehow going to "game
the system." With all respect to judicial discretion, this is about common decency and understanding. Unfortunately,
there is far too much anecdotal evidence of both women and men in the profession being denied sensible continuances
due to childbirth. The rule is fairly balanced to take into consideration the potential prejudice to the opposing party. If
Florida is serious about diversity and inclusion, and seeing more female trial attorneys, this is a rule which needs to be
passed.
Sincerely,
Jesse Butler

JESSE R. BUTLER
Associate
401 North Cattlemen Road

Suite300
Sarasota, FL 34232

jbutler@dglawyers.com

Office: {941) 366-4600
Fax: (941) 953-3136

NOTICE: This e-mail message and any attachment to this e-mail message contain confidential information that may be
legally privileged. If you are not the intended recipient, you must not review, retransmit, convert to hard copy, copy, use
or disseminate this e-mail or any attachments to it. If you have received this e-mail in error, please notify me
immediately by return e-mail or by telephone at 941.366.4680 and delete this message. Please note that if this e-mail
message contains a forwarded message or is a reply to a prior message, some or all of the contents of this message or
any attachments may not have been produced by Dickinson & Gibbons, P.A.
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A RESOLUTION OF TALLAHASSEE WOMEN LAWYERS
IN SUPPORT OF A MANDATORY PARENTAL LEAVE RULE

WHEREAS, anecdotal evidence exists that women lawyers, in the State of Florida, have been
denied continuances on the basis of parental leave; and
WHEREAS, there is a stigma attached to lawyers, both men and women, asking for a continuance
in anticipation of maternity or paternity leave; and
WHEREAS, attorneys should not be forced to choose between the advocacy of their clients and
the care of their children; and
WHEREAS, the legal profession as a whole and the judiciary specially should acknowledge the
importance of child-rearing and support members of the bar who choose to practice law and build
families; and
WHEREAS, there is no local rule specifically addressing continuances based on parental leave
in state or federal district courts; and
WHEREAS, the Florida Bar Special Committee on Parental Leave in Court Actions (Special
Committee) issued a Final Report and Recommendation of the Committee on January 27, 2017
("the Committee"); and
WHEREAS, the Committee concluded that:
Adopting and expanding policies that promote parental leave would serve as a
meaningful step towards closing the gender gap as well as encourage more male
attorneys' participation in paternity leave. When fathers take leave, it increases the
opportunity and ability of mothers to engage in paid work, with a positive effect on
female labor force participation as well as women's wages. The stigma of the
'mommy track' and diminished career opportunities faced by women who bear
children is alleviated by the availability of more gender-neutral leave policies. As
women take more maternity leave and require more flexible hours to care for their
children, they are perceived as unable to undertake the level of commitment
required to become partners or advance within their firms.
and
WHEREAS, the Committee proposed the following rule and committee comment:

Appendix I–29

RULE 2.570 PARENTAL LEAVE
A motion for continuance based on parental leave of the lead attorney in the case
shall be granted if made within a reasonable time after learning the basis of the
continuance unless substantial prejudice to the opposing party is shown. Three
months shall be the presumptive length of a continuance granted for parental leave
absent good cause for a longer time. If the court denies the requested continuance,
the court shall state on the record the specific grounds for the denial.
If the motion for continuance is challenged by an opposing party proffering a basis
for a claim of substantial prejudice, the attorney seeking the continuance shall have
the burden of demonstrating the lack of substantial prejudice to the opposing party.

committee comment
The profession is committed to parental leave and to the importance for
attorneys to be able to balance work and family. This rule provides a strong
presumption that a continuance (or parental leave, generally not exceeding
three months. will be grated when the request for relief is made within a
reasonable time after the basis for continuance is reasonably discernible.
Substantial prejudice to an opposing party could be the need for emergency
or time sensitive relief that would be unreasonably delayed by a
continuance or the fact that many continuances have already been granted
and the substantial rights ofthe parties may be affected.
and
WHEREAS, NOW THEREFORE BE IT RESOLVED THAT TALLAHASSEE WOMEN
LAWYERS IS IN FAVOR OF THE FOLLOWING RULE OF PROCEDURE AND THAT IT
ENCOURAGES THE FLORIDA BAR BOARD OF GOVERNORS TO ADOPT THE RULE AT
ITS EARLIEST OPPORTUNITY.
Passed and adopted this 8th day of May, 2017.

c~~ TGUV13 ~ ~

Efuistin F. Gonzalez, Esq.
President, 2016-2017
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Godwin, Krys
From:
Sent:
To:
Subject:

Susan Warner <susan.warner@nelsonmullins.com>
Tuesday, May 09, 2017 9:21 AM
Godwin, Krys
Comment In Support of Proposed Rule of Judicial Administration 2.570

I write in support of proposed Rule of Judicial Administration 2.570, for continuances for parental leave. While I do not
have children of my own yet, I know several women who have been a position of having a new born baby and being
forced to show up to court when a judge will not grant a continuance for trial, even knowing full well the trial date is set
immediately after the female attorney’s due date. It happens far too often and that it happens at all is a shame. I
believe this rule is important to prompt gender equality in the courtroom and legal profession.

Susan V. Warner
Attorney at Law
susan.warner@nelsonmullins.com

Nelson Mullins Riley & Scarborough LLP
50 N. Laura Street, 41st Floor
Jacksonville, FL 32202
Tel: 904.665.3654
www.nelsonmullins.com
(View Bio)

Confidentiality Notice
This message is intended exclusively for the individual or entity to which it is addressed. This communication
may contain information that is proprietary, privileged, confidential or otherwise legally exempt from
disclosure.
If you are not the named addressee, you are not authorized to read, print, retain, copy or disseminate this
message or any part of it. If you have received this message in error, please notify the sender immediately either
by phone (800-237-2000) or reply to this e-mail and delete all copies of this message.

Please note: Florida has very broad public records laws. Many written communications to or from The Florida
Bar regarding Bar business may be considered public records, which must be made available to anyone upon
request. Your e-mail communications may therefore be subject to public disclosure.
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COKER, SCHICKEL, SORENSON,
POSGAV, CAMERLENGO & IRACKI
Gregg J. Anderson
Joseph V. Camerlengo t
Howard C. Coker t"'
Mary L. Guilfoil
Daniel A. lracki t
David M. Milton
Stefano D. Portigliatti
Matthew N. Posgay t"'
David D. Rottmann
John J. "Jake" Schickel t"' <>t
Charles A. Sorenson
Chase A. Sorenson
E. Aaron Sprague

TRIAL ATTORNEYS
Baywater Square Building
136 East Bay Street
Jacksonville, Florida 32202
Post Office Box 1860
Jacksonville, Florida 32201

t

Board Certified Civil Trial Lawyer

"' National Board of Legal
Specialty Certification
Board Certified Trial Advocate

0 Board Certified Workers'
Compensation Lawyer

:j: Certified Circuit Court Mediator

Telephone (904) 356-6071
Fax(904)353-2425
www.cokerlaw.com

t"'

May 5, 2017

The Florida Bar Board of Governors
c/o President Bill Schifino
651 E. Jefferson Street
Tallahassee, Florida 32399
Dear Board of Governors,
The Board of Directors of the Jacksonville Justice Association ("JJA"), after debate and
discussion, joins many other chapters, including the Jacksonville Women Lawyers Association
("JWLA"), as well as the Conference of Circuit Court Judges, in strongly supporting the proposed
rule on mandatory continuances in the absence of substantial prejudice where attorneys are on
parental leave.
The Jacksonville Justice Association (JJA) is a non-profit organization of over 200 civil
justice attorneys that represent those injured by negligence or malpractice. Established in 1996 with
the goal of providing civil justice attorneys with the tools and resources needed to improve and
enhance their trial practices, it continues today by offering its members educational and professional
development through quarterly networking meetings, continuing legal education seminars and an
extensive deposition and legal document databank.
Passage of the proposed rule would increase consistency and fairness across the courts of
Florida, prioritize the client's right to their choice of counsel, and be one step in the direction of
creating a profession in which both parents and non-parents can thrive.
As a final note, JJAjoins with JWLA and disapproves the remark that parents will use the
proposed rule to "game the system." Any suggestion that members of the Bar will use this rule as
a trial strategy is an unfair and inaccurate representation of how families make reproductive
decisions and impugns the integrity oflawyers of this state. The JJA and JWLA are unaware of any
evidence, even anecdotal, of individual attorneys being added to first chair trials based on their need
for parental leave on the precise dates of the trial term. We appreciate the Board of Governors
attention and consideration of this serious issue and urge you to support this rule that empowers
attorneys to be both zealous advocates for their clients at trial and parents.

"Experience - Commitment - Integrity"
In The Pursuit ofJustice
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We hope the Board of Governors will vote in support of the proposed rule and trust the
dialogue will be both informed and elevated.
Sincerely,

Daniel A. Iracki, Esquire
Jacksonville Justice Association, President

COKER, SCHICKEL, SORENSON,
POSGAY, CAMERLENGO & IRACKI
-

TRIAL ATTORNEYS 
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Florida

Chapters

American Board of Trial Advocates
Central Florida • Ft. Lauderdale • Jacksonville • Miami • North Florida • Northwest Florida
Palm Beach • Sarasota/Bradenton • Southwest Florida • Tallahassee • Ta mpa Bay

May 11, 2017

Board of Governors
Attn: Krys Goodwin, Director, Legal Publication
The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399
KGodwin@floridabar.org

Re: Proposed Rule of Judicial Administration 2.570
Dear Governors,
I write on behalf of the Florida Chapters of the American Board of Trial Advocates (FLABOTA).
ABOTA is a national organization comprised of civil trial lawyers from both sides of any case plaintiff and defense. Our membership includes lawyers who often oppose one another in hearings
and trials but we do so while staying true to the principals of civility and professionalism.
FLABOTA would like to express support for Proposed Rule of Judicial Administration 2.570. Like
many we support diversity across our profession and this Rule would further that support.
Our society increasingly recognizes the importance of parental leave; we do as well. We believe
that granting a continuance for the welfare of a new family is the correct decision provided there is
no substantial prejudice. As this proposed rule allows judges sufficient discretion to make
appropriate determinations we support it being adopted.

Very truly yours,

Jeffrey M. Goodis, President FLABOTA

1490 Burnham Lane, Dunedin, FL 34698 • (727) 797-4187
www.flabota.org • flabota@flabota.org
00853670-1
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433 s•b Ave West

Palmetto, FL 34221
(941.)-749·1446
Fax (941)-746-6903
Yi':.Y.Y:i.• !\!lJliO~!lO.\IJiJ!l;;.£Q.!ll

Scott B. Kallitrs
Board Certified Civil liial Lawyer
Personal Injury & Wrongfol Death
1,;J.l!iv~.~lii1@i 11tl&\llll

Meltou H. Li!tle
Board Certified Civil Trial Lawyer
Board Certified Martial
& Family Lew
Personal Injury & Wrongful Death
Also Admitted in tbe
District of Columbia
mli.tH~@]q1Jlj_;1_~~11<;lJ!.Ul~:.c9_111

May 12, 2017

VIA E-MAIL & U.S. MAIL
F. Scott Westheimer, Esq.
12th Circuit Representative, Board of Governors of Florida Bar
Syprett, Meshad, Resnick, Lieb, Dumbaugh,
Jones, Krotec & Westheimer, P.A.
1900 Ringling Boulevard
Sarasota, FL 34236
swestheimer@smrl.com

Re:

Proposed Parental Leave Rule

Melton Harry Uttle

Dear Scott:
Jim Delgado ll
Personal lnj ury & Wrongful Death
Criminal Defense
ifl.9.fa.!l.<l~>.!.}@.\'.~Ji?,<JDJJ.'ili

James M. Horne, Jr.
Personal Injury & Wronglul Death

Criminal Defense & Family Law

I write to you in my capacity as President of the Young Lawyers Division
of the Manatee County Bar Association (MCBA-YLD). On May 1, 2017, you
requested input from local bar leaders regarding Proposed Rule 2.570 on Parental
Leave. At our most recent Board of Director's Meeting for the MCBA-YLD, we
discussed the proposed rule at length, even raising some questions as follows:

D.mm~(~rlk;1l.1.h1~1w9Ji.ltlf.. rnm

Art Cohen, J.D., M.D., M.B.A.
ofCounsel

"Is parental leave limited to circumstances surrounding the birth ofa new
child? " We noted that the committee notes reference balance ofwork and family
(broad}, but that the examples in the Special Committee's Memorandum all seem
to focus on maternity situations (narrow).
"Does the proposed rule really have any teeth?" We noted that while
there are presumptions for leave, it is not automatic. The leave can be denied by a
judge with a statement on the record, and if objected to, the person seeking leave
has the burden ofdemonstrating a lack ofsubstantial prejudice.
At the conclusion of our discussion, those board members present voted
unanimously to have me formally extend support for the rule on behalf of the
MCBA-YLD Board of Directors. It is our hope that as our 12th Circuit
Representative you will vote in favor of Rule 2.570 at your May 26, 2017, Board
of Governors Meeting.
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I thank you for your attention to this matter and remain,
Very truly yours,

Jam~M1ht:.

Esq.
2016-2017 President ofthe Manatee County
Bar Association Young Lawyers Division
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Godwin, Krys
From:
Sent:
To:
Cc:
Subject:
Attachments:

Richardson, Jennifer Shoaf (Jacksonville) <Jennifer.Richardson@Jacksonlewis.com>
Monday, May 15, 2017 4:05 PM
Godwin, Krys
Freire, Leora
Parental Leave - Comments
Parental Leave Anonymous Accounts.pdf

Krys,
The attached document contains two accounts of denials where the individuals wanted to report anonymously.
These are the accounts (contained in the doc, but it is kind of long):
1. 2009: At docket sounding, trial date for modification of family law case (my client was petitioner) was set for 4
weeks after my due date. It was objected to and Magistrate denied it. Ended up giving birth a week early so trial
took place when my daughter was 5 weeks old. I had only requested 6 weeks from my original due date so the
continuance was not even that long.
2. I have a friend, a single practitioner, who was set to give birth to her first child. The judge and opposing counsel
were aware of her due date. Then the judge set the civil trial in her matter to occur the week after she was due
to give birth. She immediately requested a continuance, stating that she was due the week before. This was the
first trial set in this matter, so this was not a case of a matter being on the docket for years and years. The male
judge denied the continuance and forced trial. Thus, she was forced to come to the court a week after giving
birth for a trial.
Thank you for gathering the comments for the BOG’s consideration. I have encouraged everyone to send comments
directly to you.
Jenny
Jennifer Shoaf Richardson
Attorney at Law
Jackson Lewis P.C.
501 Riverside Avenue
Suite 902
Jacksonville, FL 32202
Direct: (904) 638‐2668 | Main: (904) 638‐2655
Jennifer.Richardson@Jacksonlewis.com | www.jacksonlewis.com
Jackson Lewis P.C. is included in the AmLaw 100 and Global 100 law firm rankings.

Confidentiality Note: This e-mail, and any attachment to it, contains privileged and confidential information intended only for the use of the individual(s) or entity
named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee or agent responsible for delivering it to the intended recipient, you
are hereby notified that reading it is strictly prohibited. If you have received this e-mail in error, please immediately return it to the sender and delete it from your
system. Thank you.

1

Appendix I–37

Please note: Florida has very broad public records laws. Many written communications to or from The Florida
Bar regarding Bar business may be considered public records, which must be made available to anyone upon
request. Your e-mail communications may therefore be subject to public disclosure.
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Continuance Denials - Parental Leave

Page 1 of 6

Have you sought a continuance for parental leave?

Was it opposed?

Was it denied?

Please explain the circumstances and the year. It is not necessary
to name the judge or court.

If you have not personally experienced a denial, but have heard of
someone else experiencing one, please explain the details.
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https://docs.google.com/forms/d/13rcjlhH9hwJtB-snhAuAK4jG9z2fjxQTlTPFgIgh1BM/p... 5/15/2017

Continuance Denials - Parental Leave

Page 2 of 6

This content is neither created nor endorsed by Google.

Have you sought a continuance for parental leave?

Was it opposed?

Was it denied?
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Continuance Denials - Parental Leave

Page 3 of 6

Please explain the circumstances and the year. It is not necessary
to name the judge or court.

If you have not personally experienced a denial, but have heard of
someone else experiencing one, please explain the details.

This content is neither created nor endorsed by Google.

Have you sought a continuance for parental leave?
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Continuance Denials - Parental Leave

Page 4 of 6

Was it opposed?

Was it denied?

Please explain the circumstances and the year. It is not necessary
to name the judge or court.

If you have not personally experienced a denial, but have heard of
someone else experiencing one, please explain the details.

This content is neither created nor endorsed by Google.
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Continuance Denials - Parental Leave

Page 5 of 6

Have you sought a continuance for parental leave?

Was it opposed?

Was it denied?

Please explain the circumstances and the year. It is not necessary
to name the judge or court.
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Continuance Denials - Parental Leave

Page 6 of 6

If you have not personally experienced a denial, but have heard of
someone else experiencing one, please explain the details.

This content is neither created nor endorsed by Google.
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Godwin, Krys
From:
Sent:
To:
Subject:

Leanne Prendergast <Leanne.Prendergast@fisherbroyles.com>
Monday, May 15, 2017 7:48 PM
Godwin, Krys
RE: proposed Rule of Judicial Administration 2.570

Re-sending to correct typo in original.
Thanks again.

Leanne McKnight Prendergast

When you get rid of the walls, there is no ceiling®
12620 Beach Blvd. | Suite 3 #126 | Jacksonville, Florida 32246 | USA | Fax: 904‐559‐1535
Direct: 904‐242‐6401 | Mobile: 904‐553‐0891 |Leanne.Prendergast@fisherbroyles.com | fisherbroyles.com
ATLANTA  AUSTIN  BOSTON  CHARLOTTE  CHICAGO  CINCINNATI  CLEVELAND  COLUMBUS  DALLAS  DENVER  DETROIT HOUSTON  LOS
ANGELES  NAPLES  NEW YORK  PALO ALTO  PHILADELPHIA  PRINCETON  SEATTLE  WASHINGTON D.C.
___________________________________________________________________
The information contained in this e‐mail message is only for the personal and confidential use of the intended recipient(s). If you have received this
communication in error, please notify us immediately by e‐mail, and delete the original message.

From: Leanne Prendergast
Sent: Monday, May 15, 2017 7:29 PM
To: 'kgodwin@floridabar.org' <kgodwin@floridabar.org>
Subject: proposed Rule of Judicial Administration 2.570

I am utterly dismayed that there could be opposition to proposed Rule of Judicial Administration 2.570. I have
heard of more than one instance of a request for continuance based upon parental leave being denied. The
proliferation of stories of such abuses of discretion discourages women from entering into or sticking with
careers in litigation. After all, while the proposed rule is written to be gender-neutral—as it should be—the
status quo disproportionately affects women. Is it any wonder that although a little more than half of law
school graduates are women, so few make it to the ranks of law firm leadership? The Bar should set the bar.
Florida should be leading the charge on this issue, particularly after the abysmal results of the 2015 YLD Survey
on Women in the Legal Profession. We cannot expect significant change within the profession if the Bar
cannot muster the wherewithal to implement such a basic protection as a guaranteed continuance due to
parental leave.
Thank you for your consideration of this important issue.

Leanne McKnight Prendergast
1
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When you get rid of the walls, there is no ceiling®
12620 Beach Blvd. | Suite 3 #126 | Jacksonville, Florida 32246 | USA | Fax: 904‐559‐1535
Direct: 904‐242‐6401 | Mobile: 904‐553‐0891 |Leanne.Prendergast@fisherbroyles.com | fisherbroyles.com
ATLANTA  AUSTIN  BOSTON  CHARLOTTE  CHICAGO  CINCINNATI  CLEVELAND  COLUMBUS  DALLAS  DENVER  DETROIT HOUSTON  LOS
ANGELES  NAPLES  NEW YORK  PALO ALTO  PHILADELPHIA  PRINCETON  SEATTLE  WASHINGTON D.C.
___________________________________________________________________
The information contained in this e‐mail message is only for the personal and confidential use of the intended recipient(s). If you have received this
communication in error, please notify us immediately by e‐mail, and delete the original message.

Please note: Florida has very broad public records laws. Many written communications to or from The Florida
Bar regarding Bar business may be considered public records, which must be made available to anyone upon
request. Your e-mail communications may therefore be subject to public disclosure.
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Godwin, Krys
From:
Sent:
To:
Cc:
Subject:

Matthew Posgay <mnp@cokerlaw.com>
Monday, May 15, 2017 3:49 PM
Godwin, Krys; The Florida Bar President
Michael Tanner; Franklin, Fred; Higer, Michael; Suskauer, Michelle
Proposed Rule for Mandatory Continuances for Parental Leave

The Florida Bar Board of Governors c/o President Bill Schifino,
Please accept this email as support for the proposed rule requiring mandatory continuances for parental leave, absent a
showing of substantial prejudice to the opposing party. It has been far too long that attorneys and their families have
been placed in limbo when making decisions about the birth of their children and whether their commitment to their
families will suffer due to their commitment to their profession. As you well know, being an excellent father and an
excellent attorney are not mutually exclusive. Although the balancing act can be difficult, we should not have to neglect
the blessings we have been given as fathers, just because opposing counsel is not willing to provide a limited
continuance so we may handle our family affairs.
The proposed rule is gender‐neutral and provides a benefit to both mothers and fathers, however, it would be foolish
for us to think women do not suffer disproportionately due to difficulties they face when dealing with family issues. It is
amazing it has taken so long for such a proposed rule to come before the Florida Bar Board of Governors, but thankfully
it is here. Although this is just one step for fairness and equality, it is an important step that must be taken. I respectfully
request you support the proposed rule.
Sincerely,
Matthew Posgay
Board Certified Civil Trial Lawyer
Coker, Schickel, Sorenson, Posgay, Camerlengo and Iracki
136 East Bay Street
Jacksonville, FL 32202
Phone: (904) 356-6071
Fax: (904) 353-2425
mnp@cokerlaw.com
www.cokerlaw.com

This e‐mail is from a law firm, Coker, Schickel, Sorenson, Posgay, Camerlengo & Iracki P.A., and is intended solely for the
use of the individual(s) to whom it is addressed. If you believe you received this e‐mail in error, please notify the sender
1
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immediately, delete the e‐mail from your computer and do not copy or disclose it to anyone else. If you are not an
existing client of ours, do not construe anything in this e‐mail to make you a client unless it contains a specific statement
to that effect and do not disclose anything to us in reply that you would expect us to hold in confidence. If you properly
received this e‐mail as a client, co‐counsel or retained expert of ours, you should maintain its contents in confidence in
order to preserve the attorney‐client or work product privilege that may be available to protect confidentiality.

Please note: Florida has very broad public records laws. Many written communications to or from The Florida
Bar regarding Bar business may be considered public records, which must be made available to anyone upon
request. Your e-mail communications may therefore be subject to public disclosure.
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May 15, 2017
BY ELECTRONIC MAIL
Krys Godwin, Director
Legal Publication
The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399
RE: Comment regarding proposed Parental Leave Rule 2.570
Dear Ms. Godwin:
Please see attached the Public Interest Law Section comment to
the proposed Rule 2.570 Rules of Judicial Administration for
consideration at the May 26, 2017 Florida Bar Board of Governor’s
meeting. I have also attached the exhibits referenced in the comment.
Thank you (and the BOG), in advance, for your consideration.

Sincerely,

Sarah R. Sullivan
Chair
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COMMENT BY THE PUBLIC INTEREST LAW SECTION
REGARDING PROPOSED RULE 2.570 TO THE FLORIDA BAR BOARD OF GOVERNORS
The practice of law looks backwards towards precedence for guidance in making
decisions affecting a litigant’s future. The practice of law, however, is changing rapidly, and
those of us in the position to shape the future of the practice of law should not only embrace the
precedence of the past, but also take responsibility for the health and growth of our industry.
The Public Interest Law Section supports Parental Leave, Rule of Judicial Administration 2.570
as a measure that moves our profession forward by allowing parental leave, regardless of gender,
in the event of need.
In 2015, the Young Lawyer’s Division conducted a survey of female lawyers and the
results, published in December 2015, paint an unfavorable, if not explicitly hostile environment
reported by almost 25% of the women responding. While much of the focus of their concerns
was on employers, there were several instances of the judiciary engaging in gender bias. An
underlying theme of devaluing work/life balance weaved its way throughout the commentary
solicited by the survey.
Rule of Judicial Administration 2.570 is not the panacea of all things gender inequitable.
As per proper rule drafting/format, it is gender neutral and only pertains to parental leave. But, it
is a step, an inch towards a truly equitable profession that sincerely values attorneys who are
balanced, multi-faceted and well-rounded professionals not competitors racing towards the
bottom line. This rule doesn’t change law firm culture, but it is a step by our state’s bar to
identify and support the need for parental leave through the leadership of our judiciary.
The Public Interest Law Section proposes a further improvement to the rule to clarify the
timing for filing a motion for continuance. Rather than require the motion to be filed at the time
pregnancy/adoption is discovered, the proposed language sets the time for filing the motion,
“within a reasonable time after learning the basis for the continuance or the setting of the
proceeding that is the subject of the motion, whichever is later.” Parental leave may not be
necessary upon discovery of the pregnancy, but necessary in the event that a trial or hearing is
scheduled at the time of birth or first months of infancy. The proposed language is attached as
Exhibit A.
Recently, evening television host, Jimmy Kimmel, gave an impassioned and tearful
commentary on the need for accessible healthcare by telling the story of his infant son’s
emergency heart surgery days after his birth. Jimmy Kimmel’s story could as easily be deployed
as support for the need for policies protecting parental leave. Both mothers and fathers should be
given opportunity to bond with their children in those first few months of infancy. Bonding that
is not just important for the parent/child relationship, but also essential for the child’s
development. Even the Florida Conference Of Circuit Judges, in their letter dated March 17,
2017, “recognized that parental leave has legal, social, and psychological benefits for the legal
profession, and for the mothers, fathers and children impacted by positively promoting work/life
balance,” and voted to unanimously support a mandatory parental leave rule (See March 17,
2017 letter from the Florida Conference of Circuit Judges as Exhibit B). Many of the Public
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Interest Law Section’s members, experts in child welfare, also value the importance of the
healthy development necessary for children to attach to their parents.
Some critics of the parental leave rule state that Judges currently have the discretion to
provide this type of relief through the existing rules of procedure. However, if all judges were
granting continuances for parental leave consistently, the need for this rule would not exist. The
Special Committee on Parental Leave reported that “modern trends in the legal profession are
leaning towards offering significant parental leave policies for mothers and fathers.” (See
Committee Analysis and Action Report, Special Committee on Parental Leave in Court Actions,
by Robert Eschenfelder, January 27, 2017, page 16 as Exhibit C). Whether or not a practicing
attorney receives parental leave should not depend on your gender, your jurisdiction or local
trend—it should be consistently applied throughout the state to all judges and all attorneys. This
rule provides the framework for that consistency while providing a balanced remedy for those
litigants that suffer extreme prejudice by the granting of such a continuance.
The proposed parental leave rule signals more than just a mechanism for parental leave.
It is a symbol in support of gender equity, pay equity and a norm (not an exception) for
workplace equality. The Special Committee’s report underlined the positive consequence of
such a rule. “Studies show that when men share the care work at home through policies like
parental leave, women’s participation in the paid labor force increases…paid leave for fathers
helps to foster gender equity, both in the workplace and in the home, since it shortens leaves for
mothers, increasing their job tenure and potentially their wage growth.” (Exhibit C, page 18,
citing a 2007 U.S. Government Accountability Office report). Instead of asking “why have a
parental leave rule,” the question should be, “why not?”
The National Partnership for Women and Families gave Florida the grade of “D-” in its
inaugural 2005 report, “Expecting Better: A State-by-State Analysis of Parental Leave
Programs,” authored by Jodi Grant, Taylor Hatcher and Nirali Patel. (See Exhibit D) And, in a
study referenced in the report, “the United States lags far behind the rest of the world in
providing paid parental leave to new parents. A Harvard University study of 168 countries found
that 163 guarantee paid leave to women in connection with childbirth, and 45 guarantee paid
paternity or parental leave.” (See Exhibit D, page 12). The study focuses on “paid” parental
leave through state statutes or private employers—much different from the proposed Rule of
Judicial Administration on parental leave. The studies’ relevance to the Board of Governor’s
consideration, however, is the stark reality that a decade ago, Florida ranked towards the bottom
of states for policies supporting parental leave, in a country that ranked last among industrialized
countries for policies supporting paid parental leave.
Today, the tide is shifting, and calls for a national paid maternity leave policy positively
resonates in both chambers of our nation’s legislative branch. The Florida Bar and the Supreme
Court have opportunity to push the needle, even if slightly, in favor of families, children and
work/life balance consistent with society’s evolving social mores. And, it’s not just all “feelgood” policy.
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The Florida Bar Special Committee’s report points out that no other states have explicit
parental leave rules for court appearances, but what was not mentioned is that four states have
implemented mandatory paid parental leave statutes including California, New Jersey, Rhode
Island, and New York. (Paid Family Leave in the United States, Urban Institute May 10, 2017 by
Julia Isaacs, Olivia Healy, and H. Elizabeth Peters as Exhibit E). This timely report takes the
hypothesis of the parental leave policy from decades past and proves, with data from states who
have implemented parental leave, the tangible benefits of such a policy for employers as well as
families. The new report is further evidence that implementation of parental leave policies are
good for business and, by comparison, the proposed rule would be good for the legal profession.
For these reasons, the Public Interest Law Section of the Florida Bar is in support of
proposed Rule 2.570, Parental Leave when considered by the Florida Bar Board of Governors on
May 27, 2017.
Dated: May 15, 2017
Respectfully Submitted,
_________________________________
Sarah R. Sullivan, Esq.
Chair, Public Interest Law Section
The Florida Bar
Florida Bar No. 0121592
2220 CR 210 West, Suite 108-407
Saint Johns, FL 32259
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PROPOSED BOARD ACTION
Pursuant to Standing Board Policy 1.60, the Board of Governors of The Florida Bar publishes
this notice of intent to take final action to recommend that the Supreme Court of Florida adopt
new Rule of Judicial Administration 2.570 at its May 27, 2017, meeting in Key West, Florida.
This is governed by Florida Rule of Judicial Administration 2.140. If approved by the board, this
amendment must still be formally filed with the Supreme Court of Florida, with further notice
and opportunity to be heard, before it is officially approved and becomes effective. All
comments for the board’s consideration must be submitted in writing, no later than May 15,
2017, to Krys Godwin, Director, Legal Publication, at kgodwin@floridabar.org.
RULE 2.570.

PARENTAL LEAVE

A motion for continuance based on parental leave of the lead attorney in the case shall be
granted if made within a reasonable time after learning the basis for the continuance or the
setting of the proceeding that is the subject of the motion, whichever is later,if made within a
reasonable time after learning the basis for the continuance unless substantial prejudice to the
opposing party is shown. Three months shall be the presumptive length of a continuance granted
for parental leave absent good cause for a longer time. If the court denies the requested
continuance, the court shall state on the record the specific grounds for denial. If the motion for
continuance is challenged by an opposing party proffering a basis for a claim of substantial
prejudice, the attorney seeking the continuance shall have the burden of demonstrating the lack
of substantial prejudice to the opposing party.
COMMITTEE NOTES
The profession is committed to parental leave and to the importance for attorneys to be
able to balance work and family. This rule provides a strong presumption that a continuance for
parental leave, generally not exceeding three months, will be granted when the request for relief
is made within a reasonable time after the basis for continuance is reasonably discernible.
Substantial prejudice to an opposing party could be the need for emergency or time sensitive
relief that would be unreasonably delayed by a continuance, or the fact that many continuances
have already been granted and the substantial rights of the parties may be affected.
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Florida Conference of Circuit Judges
March 17, 2017
William J. Schifino Jr. President, The Florida Bar
P.O. Box 380
Tampa, Fl. 33601-0380
Dear Mr. Schifino:
The Florida Conference of Circuit Judges is comprised of all 599 Circuit Court Judges in the State of
Florida. The Florida Conference of Circuit Judges met in Executive Committee on February 27, 2017 in
Tampa, Florida. Among other Court business, we considered the Final Report and Recommendation of
the Special Committee on Parental Leave in Court Actions. The Executive Committee voted
overwhelmingly in favor of a mandatory parental leave rule.
The Conference has a longstanding commitment to fairness in the court system. We regularly present
judicial education programs on a vast array of diversity topics, including implicit bias and gender bias.
The Executive Committee recognizes that parental leave has legal, social, and psychological benefits for
the legal profession and for the mothers, fathers and children impacted positively by promoting
work/life balance. The Executive Committee also recognizes that parental leave is generally an
appropriate basis for which to grant a continuance.
The Conference is aware that the Board of Governors is now considering proposed rule language and
that the Board of Governors may alter or amend the language proposed by the Special Committee. The
Conference does not wish to influence the Board of Governors in its consideration of specific rule
language. Therefore, the Florida Conference of Circuit Judges will wait until the Board of Governors
finalizes the language before passing a formal resolution supporting a proposed mandatory parental
leave rule.
Please let me know if I or the Florida Conference of Circuit Judges can assist you further.

Veryt~
Judge Scott M. Bernstein
Chair, Florida Conference of Circuit Judges
and Administrative Judge, Family Division LET Courthouse Center
175 N.W. 1" Avenue, Suite 2815

Miami, FL 33128
305-349-5744
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THE FLORIDA BAR SPECIAL COMMITTEE ON PARENTAL LEAVE
IN COURT ACTIONS
COMMITTEE ANALYSIS AND ACTION REPORT
TO:

Bill Schifino, Florida Bar President and the Florida Bar Board of
Governors

FROM:

Robert Eschenfelder—Committee Chair

DATE:

January 27th 2017

TOPIC:

Final Report and Recommendation of the Committee

Please be advised that pursuant to the referral given to this committee by you on
September 16th 2016, the committee submits this report for such further action as you and
the Governors should desire.
The membership of this committee is as follows:
Robert Eschenfelder (chair)
Hon. Josephine Gagliardi
Craig Leen
Marynelle Hardee
Andres Oliveros
Miriam Ramos
Hon. Manuel Menendez
Chasity O’Steen
Stanford Solomon
Katherine Yanes
To ensure it was able to accommodate the Bar President’s charge to this committee to
have a final report adopted by the Bar’s January 2017 meeting, the committee met a total
of 10 times prior to its final January 27, 2017 live meeting to adopt the report.
Historical Background on the Referral:
The Florida Bar’s committee structure includes a variety of committees, one of which is
the Diversity and Inclusion Committee (hereinafter Diversity Committee). One item that
Committee identified as worthy of resolution via a change in the Rules of Judicial
Administration was a lack of sensitivity among some of the State’s trial judges to the
occasional need for attorneys involved in litigation matters to seek continuances of
proceedings in light of “parental leave” type events in their lives.

Appendix I–55

Inasmuch as changes to certain portions of the Rules of Judicial Administration are to
first be referred to the Bar’s standing Rules of Judicial Administration Committee (RJA),
the Chair of the Diversity Committee (who also sits on the RJA as Diversity’s liaison)
presented the concept to the full RJA at its January 22nd 2016 meeting, and request that
the RJA take on the matter and approve a rule on parental leave in court proceedings.
After much discussion, a substantial majority of the RJA voted not to pursue such a rule.
On March 22nd 2016, the Diversity and Inclusion Committee, after its own substantial
research and discussion, adopted a formal resolution recommending the adoption of a
new Rule of Judicial Procedure addressing the Diversity Committee’s belief that the
State’s trial judges were not giving sufficient import to motions from counsel for
continuances associated with counsel’s child birth schedule or associated parental needs.
Since this action triggered a more formal referral to the RJA, it was presented to the RJA
at its June 17th 2016 meeting. The RJA engaged in additional debate concerning the
topic, but again voted to reject the request to draft or recommend a rule addressing family
leave in court proceedings.
When the Florida Bar President learned of the disagreement between the two committees,
he recommended to the Board of Governors that a special committee be created to
analyze the topic for the Bar, and draft compromise rule language if possible to address
the concerns of both Diversity and the RJA. To ensure diverse and balanced views would
be represented, the President’s appointments to the membership of this special committee
drew from members of both the Diversity and RJA committees. The committee was
given its referral on September 19th 2016.
Work Plan:
In response to the referral, the committee first set about challenging itself to identify both
the background factual information the Governors might want to know in order to feel
adequately educated about the topic, and also to identify and analyze the various “pros
and cons” proponents and opponents to a rule might raise, with an eye toward addressing
them in a dispassionate, reasoned and fact-based manner.
The special committee, after its own reflection and doing informal surveys of other Bar
and judiciary members, identified the following initial list of questions, issues or
concerns:







What do the judges think about this?
What evidence is there that lawyers have suffered due to the exercise of judicial
discretion (specific accounts are requested)?
At motion hearings on a family leave rule, who bears the burden of proof?
For motions for family leave, what is the evidentiary burden?
Will the Code and Rules of Evidence apply to motions for family leave?
What do other states do as to judicial leave for family issues?

Appendix I–56

















If a family leave rule speaks only to the state of expectancy, is the Equal
Protection Clause implicated?
What does the federal court system do as to this topic?
How does this proposal alter a judge’s discretion and what impact to the judiciary
would removing discretion have on the judiciary?
To build support for this idea, should we not have some individual stories to tell?
How will we enforce this with the judges, who do lawyers complain to if a judge
fails to grant a continuance for a parental leave reason?
What happens if a party’s litigation position is harmed by delay?
Should the client of the requesting lawyer have a say in granting the request?
Are there monetary impacts upon the party or lawyers on the non-requesting side,
and how if at all should those impacts be considered?
What, if any consideration should be given to third parties (and clients) who may
be impacted by a judicial family leave rule?
Has this issue ever been the subject of litigation?
Could the Bar or State face liability from a party harmed by the effect of rulerequired continuance?
What are the policies regarding leave for family issues currently being used by
law firms and governmental agencies?
What does the FMLA provide for as to employers covered by that law?
How is attorney compensation influenced by the availability of firm-provided
family leave from court proceedings and other firm duties?
Is there a correlation between career advancement and the availability of judicial
leave, and are there gender distinctions as between female and male lawyers with
access or no access to such leave?

The committee discussed these various points, and concluded that some were “variations
on a theme” and thus combined some into more general discussion points. The
committee’s analysis of these points follows.
Committee Analysis:
CURRENT CONTINUANCE STANDARD UNDER FLORIDA LAW
In this section of the committee report, we first discuss the standard for granting motions
for continuances in Florida. Next, we explore the various factors that courts should
generally consider when ruling on such a motion. Finally, we identify additional issues
that may be applicable to a court’s ruling on a motion for continuance.
a. Standard
Two rules govern consideration of motions to continue in the civil setting. First, Florida
Rules of Civil Procedure Rule 1.460 states:
A motion for continuance shall be in writing unless made at trial and, except for
good cause shown, shall be signed by the party requesting the continuance. The
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motion shall state all of the facts that the movant contends entitle the movant to a
continuance. If a continuance is sought on the grounds of nonavailability of a
witness, the motion must show when it is believed the witness will be available.
Second, Florida Rules of Judicial Administration Rule 2.545(e) provides:
All judges shall apply a firm continuance policy. Continuances should be few,
good cause should be required, and all requests should be heard and resolved by a
judge. All motions for continuance shall be in writing unless made at a trial and,
except for good cause shown, shall be signed by the party requesting the
continuance. All motions for continuance in priority cases shall clearly identify
such priority status and explain what effect the motion will have on the progress
of the case.
To a certain extent, the plain language of these rules discourages the court from granting
continuances. Still, the rules complement one another to create a truly discretionary
standard for the court. In fact, one Court noted that “a ruling on a motion for continuance
is treated with a relatively high degree of deference, even among other kinds of
discretionary decisions.” Yaris v. Hartley, 128 So. 3d 825, 827-28 (Fla. 4th DCA 2013)
(citing Shands Teaching Hosp. & Clinics, Inc. v. Dunn, 977 So. 2d 594, 599 (Fla. 1st
DCA 2007)). When considering the highly discretionary nature of these rulings, it is
fitting that a trial court’s decision will be reversed only upon a clear showing of a
palpable abuse of judicial discretion. Id.; see also Edwards v. Pratt, 335 So. 2d 597, 598
(Fla. 3d DCA 1976) (stating “[t]he granting or denying of a motion for continuance is
within the discretion of the trial judge and a gross or flagrant abuse of this discretion must
be demonstrated by the complaining party before this court will substitute its judgment
for that of the trial judge.”).
b. Factors
Although the applicable standard is discretionary in nature, there exist factors that the
court should consider when ruling upon a continuance motion. These factors include:
1) whether the denial of the continuance creates an injustice for the movant;
2) whether the cause of the request for continuance was unforeseeable and not the
result of dilatory practices; and
3) whether the opposing party would suffer any prejudice or inconvenience as a
result of a continuance.
Courts discuss these factors when reviewing the denial of a motion for continuance, but
they are equally applicable to the trial court in determining whether a motion should be
granted. Yaris, 128 So. 3d at 828 (citing Fleming v. Fleming, 710 So. 2d 601, 603 (Fla.
4th DCA 1998)); Myers v. Siegel, 920 So. 2d 1241, 1242 (Fla. 5th DCA 2006). It should
also be noted that, when considering these factors, there is no presumption in favor of the
moving party. The Court discussed this topic in the context of an appeal, but it is equally
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applicable to the trial court. Stern v. Four Freedom Nat. Medical Services, Co., 417 So.
2d 1085, 1086 (Fla. 3d DCA 1982).
c. Other Considerations
– Right to Counsel
In order to meet the “realities of our adversary system of justice,” additional factors may
be considered when ruling upon a motion for continuance due to the mental or physical
condition of counsel. Myers v. Siegel, 920 So. 2d 1241, 1243 (Fla. 5th DCA 2006)
(citing multiple cases to support the argument that courts recognize additional factors in
addition to the three aforementioned factors). These factors include:
1) the length of the requested continuance;
2) whether the counsel who becomes unavailable for trial has associates
adequately prepared to try the case;
3) whether other continuances have been requested and granted;
4) the inconvenience to all involved in the trial; and
5) any other unique circumstances.
One court further explained that, “[c]onsideration of these factors allows the courts to
balance the protection of the client’s right to counsel of his or her choice with the general
interest in the prompt and efficient administration of justice, which includes an opposing
party’s right to prompt resolution of the issues involved in the proceedings.” While
earlier in its opinion the Court notes that in civil proceedings the right to counsel is not
absolute, “judicial protection of that right ensures continued public confidence in our
system of justice.”
– Absence of a Witness
In addition to the requirements of Rule 1.460, a party seeking a motion for continuance
due to the absence of a witness must show:
1) prior due diligence to obtain the witness’s presence;
2) that substantially favorable testimony would have been forthcoming;
3) that the witness was available and willing to testify; and
4) that the denial of the continuance would cause material prejudice.
Fisher v. Perez, 947 So. 2d 648, 650 (Fla. 3d DCA 2007) (quoting Geraldis v. State, 674
So 2d 96, 99 (Fla. 1996)).
– Affidavits and other Requirements
The plain language of the rules regarding motions for continuance does not require a
sworn statement nor any documentation that provides substance to the motion. Myers,
120 So. 2d 1241 at 1244. Nonetheless, the Authors’ Comment-1967 to Florida Rule of
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Civil Procedure 1.460 notes that many courts may require continuance motions be
supported by affidavits or documentation as a matter of practice. Id. (quoting the
Authors’ Comment-1967 to Florida Rule of Civil Procedure 1.460). This too seems to be
a reaffirmation of the discretionary nature of disposition of continuance motions currently
existing in Florida.
Conclusion of Discussion of Florida Law
The applicable rules and case law provide that a truly discretionary standard is applied to
motions for continuance. While the cases identify various factors that the court may
consider when ruling upon such a motion, the court is free to adopt its own requirements
for continuance motions. It is only upon a clear showing of palpable abuse that a court’s
decision on a motion for continuance is overturned. Accordingly, the current state of the
law clearly illustrates that a judge is competent enough to use his or her discretion to
determine whether granting a continuance is warranted based upon the specific facts of
each individual case.
ANALYSIS OF SAMPLE OF FOREIGN STATE RULES
The committee did not have the resources to research the continuance rules of each other
state. However, it examined rules of court in a sampling of the more populous states 
Illinois, Massachusetts, New Jersey, New York, Ohio, and Texas – to determine whether
any of these states have a rule or rules addressing the granting of continuances for
parental leave. That review did not reveal any rules of the family leave focused nature
proposed by the Diversity Committee, nor has the committee been made aware of any
such rule during its review of secondary sources. We did find that not all of the states
surveyed had rules expressly addressing continuances. In those that did, the rules
focused on issues such as preservation of witness testimony, attorney scheduling conflicts
resulting from other proceedings, and the right to speedy trial in criminal cases.
Illinois was the only state with a continuance rule directly referencing attorney
scheduling conflicts.
Massachusetts has two criminal court rules that address continuances. One authorizes the
judge to require the testimony of a witness to be taken and preserved for trial as a
condition of granting the continuance, with the cost to be paid by the party requesting the
continuance. The second Massachusetts continuance rule authorizes the judge to grant a
continuance upon a finding that the ends of justice served by granting the delay outweigh
the interests of the public and the defendant in a speedy trial.
In New Jersey, a rule on pretrial conferences does not specifically address continuances,
but does provide that no change in trial counsel shall be permitted without leave of court
if it will interfere with the trial schedule.
New York has a rule that permits parties to stipulate to as many as three continuances not
exceeding 60 days. Continuances exceeding 60 days can only be authorized by the court.
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Following are excerpts from the relevant foreign state rules reviewed:
ILLINOIS
19.2 Extensions of Time and Continuances
Extensions of time and continuances beyond the times specified in these rules
shall be granted on motion of a party or interested person for good cause only,
whether or not the parties are in agreement. Orders for extensions or continuances
shall appear on the record, identify the moving party and state supporting reasons.
5.2 Continuances
a) Attorney engaged - A party shall be entitled to a continuance on the ground
that his attorney (who filed his trial appearance at the pretrial conference) is
actually engaged in another trial or hearing, but only for the duration of the
particular trial or hearing in which the attorney then is engaged. No trial will be
continued a second time upon the motion of the same party on the ground of prior
engagement of his attorney.
(b) Addition or substitution of attorneys - A continuance shall not be granted
upon the ground of substitution or addition of attorneys.
(c) Motion not to be renewed - If a motion for a continuance is denied by a
central assignment judge, it shall not be renewed before the trial judge.
MASSACHUSETTS
Criminal Procedure Rule 10: Continuances
(Applicable to District Court and Superior Court)
(c) Preservation of Testimony. A judge may order as a condition upon the
granting of a continuance that the testimony of a witness then present in court be
taken and preserved for subsequent use at trial or any other proceeding. The
witness shall be examined in open court by the party on whose behalf he is
present and the adverse party shall have the right of cross-examination. The
expense of taking and preserving the testimony shall be assessed as costs against
the party requesting the continuance.
Criminal Procedure Rule 36: Case Management
(Applicable to District Court and Superior Court)
F) Any period of delay resulting from a continuance granted by a judge on his
own motion or at the request of the defendant or his counsel or at the request of
the prosecutor, if the judge granted the continuance on the basis of his findings
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that the ends of justice served by taking such action outweighed the best interests
of the public and the defendant in a speedy trial. No period of delay resulting from
a continuance granted by the court in accordance with this paragraph shall be
excludable under this subdivision unless the judge sets forth in the record of the
case, either orally or in writing, his reasons for finding that the ends of justice
served by the granting of the continuance outweigh the best interests of the public
and the defendant in a speedy trial.
NEW JERSEY
4:25-1. Pretrial Conferences
(14) In the event that a particular member or associate of a firm is to try a case, or
if outside trial counsel is to try the case, the name must be specifically set forth.
No change in such designated trial counsel shall be made without leave of court if
such change will interfere with the trial schedule. If the name of trial counsel is
not specifically set forth, the court and opposing counsel shall have the right to
expect any partner or associate to proceed with the trial of the case, when reached
on the calendar.
NEW YORK
Section 202.8 Motion procedure
(1) Stipulations of adjournment of the return date made by the parties shall be in
writing and shall be submitted to the assigned judge. Such stipulation shall be
effective unless the court otherwise directs. No more than three stipulated
adjournments for an aggregate period of 60 days shall be submitted without prior
permission of the court.
(2) Absent agreement by the parties, a request by any party for an adjournment
shall be submitted in writing, upon notice to the other party, to the assigned judge
on or before the return date. The court will notify the requesting party whether the
adjournment has been granted.
FEDERAL COURT RULES RELEVANT TO THE TOPIC
The committee found that of the ninety-four federal district courts, none has a
local rule specifically addressing continuances based on parental leave. Many, although
not all, federal district courts have local rules regarding continuances. Those rules
generally impose a “good cause” standard, and sometimes include a requirement that the
moving party have been informed of the request for continuance and have agreed to it.
See, e.g. M.D. Fla. Local Rule 3.09. Some federal district court local rules require that a
motion for continuance be filed as soon as counsel learns of the reason the continuance is
needed. See, e.g., D.R.I. Local Rule Civ. 39.02. Additionally, some district courts
require that a motion for continuance be accompanied by an affidavit setting forth the
facts on which the request is based. See, e.g., N.D.N.Y. Local Rule Crim. Pro. 45.1. A
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few district courts require that a request for continuance based on the illness of a party of
witness be supported by a medical certificate. D. Mass. Local Rule 40.3(c); M.D. Pa.
Local Rule 83.10.3.
IMPACTS ON PARTIES, OTHER COUNCIL
As noted earlier, in considering the efficacy of a possible rule establishing a framework
for the granting in court actions of continuances based on parental leave, the committee
examined questions such as the effect, if any, on a party’s litigation position potentially
caused by such a continuance; whether or not the client of a lawyer requesting such a
continuance should be heard by the court in its consideration of whether to grant the
continuance; whether or not there are financial impacts upon the party (or parties) on the
non-requesting side and how, if at all, those impacts should be considered; whether any
consideration should be given to any entity, or their clients, not a party to the court
action, who may be impacted by such a rule; and whether or not the Florida Bar or the
State of Florida could be legally liable to a party harmed by the effect of a continuance
mandated or granted under any such rule.
As also noted earlier, currently in Florida a continuance motion proponent carries the
burden of proof to show “good cause” while there is no explicit requirement of any party
opposing the motion to show any prejudice at all. As has been noted elsewhere in this
report, however, several appellate cases enumerate additional factors for consideration by
the court which relate to any adverse impact on the opposing party. Among these are
whether the opposing party would suffer any prejudice or inconvenience as a result of a
continuance and the inconvenience to all involved in the trial.
In addressing the first issue, it should be clear that a continuance granted under any
circumstances has the potential to harm the litigation position of any party involved —
including the party requesting such a continuance. However, the litigation position of a
party opposing such a continuance, it stands to reason, is likely the most vulnerable to
harm. An unexpected delay for any party in the trial of a case could, among numerous
other consequences, render lay or expert witnesses unavailable (or more expensive); it
could impact limitations periods and related litigation pending in other jurisdictions; it
could heighten the potential for assertions that evidence has been spoliated; it could add
to legal fees for the parties as attorneys would necessarily be required for representation
for a longer period of time; and, in many civil contexts, it could add daily to a financial
injury being suffered by a party which may not be compensable retroactively. Clearly,
continuances in the criminal context will ultimately impact the accused who may remain
incarcerated longer, as well as the public, which deserves the justice resulting only from
disposition of the case.
Not surprisingly, most potential impacts enumerated in this non-exhaustive list are linked
to financial effects on the parties. It is therefore clear that any continuance of a matter
will likely have some type of financial effect on one or all of the parties. However, if the
current law in Florida is to control, it is reasonable to assume these financial effects will
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be considered and weighed within the present rubric of “prejudice or inconvenience as a
result of a continuance” and the “inconvenience to all involved in the trial”.
The committee wishes to be clear that its ultimate recommendation with respect to a rule
dedicated to the family leave needs of trial counsel is made against the fundamental rule
that an attorney’s client — the actual litigant, or party to a case — is the entity whose
interests should be served justly above all others through legal process. Thus, absent
extraordinary circumstances, the committee believes that client opposition to a lawyer’s
motion to continue a matter should defeat any such request. And the client would
continue to have the same voice he/she/it has now in that if the client wishes to express
directly to the court a position on the client’s attorney’s request for continuance (based on
parental leave or otherwise), there seems to be no reason why the client’s position should
not be heard on the matter, as it would be heard at the court’s discretion on any other
matter. While client-opposed continuance motions could implicate certain ethical duties,
those questions are beyond the consideration of the proposed procedural rule.
Presently, the existing rules on continuances do not address whether the interests of nonparties (or their attorneys or clients) to a court action should be considered when ruling
on motions for continuances. The committee believes that any overriding concerns
brought to the court by non-parties to the litigation as to parental leave continuance
motions would again be weighed by the court under the same current standard of
“inconvenience to all involved in the trial”, and there does not appear to be any reason for
creating any explicit protection of the interests of non-parties to the litigation when
considering motions for continuances based on parental leave.
Addressing the potential that the Florida Bar or the State of Florida could be exposed to
any new theory of liability if a rule addressing continuances based on parental leave were
adopted, it does not appear that any liability could adhere to either entity, so long as the
officers of either were acting within the scope of their official duties when enacting such
a rule. See Mueller v. The Florida Bar, 390 So. 2d 449 (Fla. 4th DCA 1980); see also
League of Women Voters of Florida v. Florida House of Representatives, 132 So. 3d
135 (Fla. 2013).
ANECDOTAL EVIDENCE
The members of the committee were aware from the beginning that one of the central
questions which would be raised with respect to this referral was how the axiomatic
saying, “if it aint broke, don’t fix it.” If academia had undertaken an exhaustive analysis
of the matter, the committee’s work would have been made easier as to its evaluation of
whether the current system is “broke” with respect to lawyers seeking court approval to
continue matters due to child birth or related challenges.
Therefore, the committee had to rely upon anecdotal evidence. The committee therefore
made a broad request to a variety of Bar Members and associations seeking actual
instances where:
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(1) individuals have been denied a continuance requested due to parental leave
and the harm it caused them, their families and their client(s), and
(2) individuals and their client(s) have been harmed by the granting of a
continuance, based on parental leave, to the opposing party.
Due to time and resource constraints, the request was sent to approximately 50 lawyers
known to committee members with the added request that the information request be
passed on to their contacts, thus having a multiplier effect on the solicitation.
Recipients included lawyers with government agencies such as the City of Miami City
Attorney’s Office and the state Department of Children and Families, as well as other
larger private offices and smaller firms. The request was also posted on social media
outlets and Florida Association of Women Lawyers networks. To the results obtained
from these efforts, the committee also elected to consider the detailed stories of difficulty
which have previously appeared in articles addressing the topic.
While the committee included substantial details as to the events, the names of the
persons providing the instances are not included so as to encourage persons to provide
their information. Below is a compilation of the most relevant, recent examples provided
by attorneys:
► I am a partner at a law firm and was lead trial counsel on a case in south
Florida. I learned that I was pregnant in October 2013 and that I would be due in
July 2014. In January, the judge granted opposing counsel a continuance. In
April, opposing counsel requested another continuance which, if granted, would
mean a trial period in July. I advised my client of the situation and the client
made it clear that she wanted me to continue to represent her and as such, wanted
me to object to the granting of the April continuance. (I will note that opposing
counsel had been dragging his feet in this case.) At the hearing on the Motion for
Continuance, I objected to the granting of the motion and stated that if the judge
was inclined to grant it that the trial period be set for October, after my return
from maternity leave. The judge was very annoyed at how this all affected his
trial docket, stood up, stated that he needed to “calm down” and left the bench.
He added, “How do I know you aren’t going to come back from maternity leave
and get pregnant again and we are never going to try this case?” And then, “I
don’t understand why you can’t assign this case to someone else.” The judge
ultimately granted opposing counsel’s continuance in April and left the trial date
open. At the end of June, opposing counsel set the deposition of the most
important witness in the case in another city. I objected because at that point my
doctor will not let me fly. The judge ruled that the deposition will go forward and
that I could participate by phone putting my client at a significant disadvantage.
► I was about 5 month pregnant in December 1989 and was definitely showing.
I had a case set for trial after my due date, during the time that I would be taking
maternity leave. I filed a motion to move up the trial or continue it until I
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returned. At the hearing, opposing counsel did not object. The judge told me that
he needed a letter from my obstetrician confirming my pregnancy and attesting
that I would be out on maternity leave until the date I had stated in my motion.
Opposing counsel jokingly stipulated that I was pregnant since it was so obvious.
Nevertheless, the judge insisted that I produce the letter which I ultimately did. It
was a humiliating experience.
► I represented the defendant driver in a negligence case in Tampa. While the
case was pending, the defendant got pregnant. Before the defendant became
pregnant, a trial date was set. The date was within a month of her due date. She
was put on bed rest during the last few months of her pregnancy. As soon as the
doctor ordered the bed rest, I moved for a continuance, asking for a minimum of a
12-week continuance (the equivalent of FMLA). At the hearing, the judge denied
the motion stating that it was the defendant’s decision to have a baby and
cautioned me not to mention breastfeeding because the defendant could do that at
the courthouse during trial if necessary.
► While I was expecting my daughter, I had an attorney move to strike my
Notice of Unavailability. The case had been going on for many months and was
very contentious. After being granted many extensions, opposing counsel was
granted another 20 days to file an Amended Complaint. In anticipation of my due
date, I filed a Motion of Unavailability. In response, opposing counsel filed a
Motion to Strike attesting that the postponement would cause extreme prejudice
to his client. Opposing counsel then set the motion on a motion calendar after her
due date. Luckily, the baby was late in arriving and I was able to appear at the
hearing. The judge denied the Motion to Strike and admonished opposing
counsel for his behavior.
► I tried a case before going on maternity leave when I was 7 ½ months pregnant
and the judge could not have been any more accommodating, including granting
all of my requests for bathroom breaks.
► I am a solo practitioner and I had filed my notice of unavailability for
December 1, 2016 – March 1, 2017. After filing my notice, I was scheduled for a
c-section on November 29th. The court set a hearing on November 29th at 8:30
a.m. stating that my unavailability would not begin until December 1st and also
that it will not place the case on hold for 3 months. Separately, I had two
attorneys object to my maternity leave stating that it was “an unreasonable”
amount of time and demanding that I hire coverage counsel.
► A prosecutor in south Florida was hospitalized with complications during her
eighth month of pregnancy on the third day of a trial. The judge told her to find a
substitute but when she explained that no one else was familiar enough with the
case to step in, the judge threatened to dismiss the case. The prosecutor ended up
leaving the hospital against the doctor’s orders in order to finish the trial.
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► My wife was due to give birth. During pretrial motions, I made the court
aware of the impending birth of our first child. I was not asking for a continuance
but rather making the court aware so that I could be present during the birth. The
judge’s response was that this was not his problem. After the trial began, my
wife went into labor. She labored without my support for hours. Thankfully, I
was able to make it to the hospital just as the doctor was delivering our baby. I
then went back to trial the following day. I would sleep at the hospital at night
and return to court in the morning. While I was not lead counsel in the case, I was
heavily involved from the beginning of the matter and my absence would have
been detrimental to my client.
► An attorney sought a continuance so she could represent her clients – two
police officers – in an upcoming trial scheduled during her maternity leave. It
was the first continuance she sought in the matter. Nevertheless, the request was
denied because she was told she could transfer her case to another attorney at the
government agency she represented. She was very disappointed by the
experience as she wanted to both handle the case and take parental leave.
FMLA’S APPLICATION TO THE TOPIC OF JUDICIAL LEAVE
The Family Medical Leave Act of 1993, Pub.L. 103–3; 29 U.S.C. 2601 et seq.; 29 CFR
825, is a federal law that requires covered employers to provide eligible employees jobprotected leave for qualified medical and family reasons. The Act allows eligible
employees to take up to 12 workweeks in a 12-month period (29 CFR §§ 825.200, .202,
and .205) for certain purposes, including 1) the birth of the employee’s child and to care
for the newborn child within one year of birth or 2) the placement with the employee of a
child for adoption or foster care and to care for the newly placed child within one year of
placement. An eligible employee is entitled to use FMLA leave for an incapacity due to
pregnancy or prenatal care, and a spouse can use FMLA leave to care for the other spouse
who is incapacitated due to pregnancy or child birth. 29 CFR §§ 825.115 and 825.120.
Mothers and fathers have the same right to take FMLA leave for the birth or placement of
a child and/or to be with the healthy child after the birth or placement.
The FMLA does not cover all employers and employees. Public agencies, including
local, state, and federal employers, and public and private elementary and secondary
schools are subject to the FMLA. 29 CFR § 825.104. Private sector employees that
employ 50 or more employees for at least 20 workweeks in the current or preceding
calendar year, including joint employers and successors of covered employers, are
subject to the FMLA. 29 CFR §§ 825.105 and 108. This accommodation to small
businesses in the law is of particular relevance to lawyers as many law firms do not have
the requisite number of employees to trigger the law’s coverage.
An employee must qualify for FMLA leave. An employee must 1) work for a covered
employer, 2) have worked for the employer for at least 12 months, 3) have worked at
least 1,250 hours during the 12 months prior to the start of leave, and 4) be employed at a
work site with 50 or more employees within 75 miles. 29 CFR § 825.110. See also 29
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CFR § 825.111. Employees seeking to use FMLA leave must provide 30-day advance
notice when the need for leave is foreseeable and otherwise provide notice as soon as
practicable when leave is unforeseeable. 29 CFR §§ 825.302-.303. If requested by the
employer, the employee must provide a certification to support the need for FMLA leave
(29 CFR §§ 825.305, .307-.308 and .313) and periodic status reports (29 CFR § 825.311),
as well as a fitness-for-duty certification. 29 CFR § 825.312.
Employers must provide confirmation of FMLA leave eligibility within five business
days of receiving a leave request or when the employer has knowledge that leave may
qualify under the FMLA. If the employee is not eligible for FMLA leave, the employer
must provide a reason to the employee. 29 CFR § 825.300.
The employer is required to maintain group health benefits during the leave as if the
employee continued to work instead of taking leave. 29 CFR §§ 825.209-.213. An
employee may elect, or the employer may require the employee, to use accrued paid
vacation leave, paid sick leave, or paid family leave for some or all of the FMLA leave
period in lieu of unpaid leave. 29 CFR § 825.207. Employees are entitled to return to
their same or equivalent job at the end of their FMLA leave. 29 CFR §§ 825.214-.219.
An employer is prohibited from 1) interfering with, restraining, or denying an employee
FMLA rights; 2) discriminating or retaliating against an employee for having exercised
FMLA rights; 3) discharging or in any other way discriminating against an employee
because of involvement in any proceeding related to FMLA, including filing a complaint,
cooperating with the Department of Labor Wage and Hour Division, or bringing a civil
action; and 4) using the taking of FMLA leave as a negative factor in employment
actions. 29 CFR § 825.220.
At the state level, the Florida Legislature has adopted the “Family Support Personnel
Policies Act”. Florida Statutes §§ 110.1521-110.1523 (2016). Under the Act, the
Department of Management Services (DMS) developed a model rule establishing family
support personnel policies for all executive branch agencies, excluding the State
University System. “Family support personnel policies” is statutorily defined to mean
“personnel policies affecting employees’ ability to both work and devote care and
attention to their families . . . ,” including maternity or paternity leave for employees
with a newborn or newly adopted child. The DMS model rule became part of the
personnel rules of all applicable state agencies 150 days after the effective date of the rule
to the extent that each agency did not adopt a rule that set forth the intent to specifically
amend all or part of the DMS model rule.
DMS subsequently adopted the “Family Supportive Work Program” rule (Rule). Rule
60L-34.0051, F.A.C. Pursuant to the Rule, agencies are required to approve parental or
family medical leave to assist employees in meeting family needs, including approving
leave for up to six months for a parent within one year following the birth or adoption of
a child. An employee that is granted this leave may request to use accrued leave credits;
otherwise, the agency will place the employee on leave without pay.
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The committee has taken the space in its report to review these laws so as to ensure the
current leave laws surrounding the employment relationship are understood by those who
would advocate for or against, or make decisions concerning, the proposed court rule on
family leave continuances. The committee sees two issues bringing together these laws
and the rule proposal.
The first issue is that many law firms within the State of Florida do not meet the
employee threshold to be covered. Indeed, many firms house only a few staff, and a
growing trend the Bar is aware of is the typically young sole practitioner operating virtual
practices from home offices, and perhaps obtaining primary income serving as “coverage
attorneys” for others. Since the laws associated with family leave do not apply to these
lawyers, and these lawyers are just as likely to have family leave issues as lawyers in
larger firms and perhaps less likely to have alternative support mechanisms, a rule
allowing special focus on the importance of granting continuances for litigating lawyers
who have such issues is all the more important.
The other issue is that even where a Florida lawyer practices within a public sector office
or a larger law firm covered by the law, an employer’s compliance with the law may not
be enough. Unlike most other types of employment, a lawyer involved in litigation
seeking to be absent from the workplace for family leave reasons without negative
consequences must not only gain the approval of his or her employer, but must also get
the approval of the court in which the litigation is pending. This added layer of scrutiny
could result in instances where a firm grants approval for an absence, yet the court
compels attendance. While the committee is well cognizant of the judiciary’s need to
move cases and opposing counsel’s duty to advance his or her client’s case, a denial of a
continuance for a less than justified reason could make the federal and state policy
decisions of the Congress and the Florida Legislature hollow rights for the unsuccessful
movant. And while the committee unanimously agrees that the great number of trial
judges in the state are being as accommodating as they possibly can, the anecdotal
evidence reviewed in this report would certainly reveal that in at least some settings,
continuances based on family leave needs are being denied where a factual basis for the
denial does not seem to be present.
IMPACT OF ABILITY TO TAKE FAMILY LEAVE ON LEGAL CAREERS
There is a growing trend in more generous parental leave policies throughout the legal
profession. Research was conducted looking into the specific effects of parental leave
policy on wages and salaries, as well as the long-term effects of parental leave policies.
These studies are posted on the committee’s Bar web page, and are incorporated into this
report by reference. In the committee’s overall review of the studies it could find on the
topic, the combination of better practices and eliminating the stigma associated with
taking leave will have the positive effects of encouraging more male attorneys to take
parental leave, and promote female attorney career growth and development. Best
practices to support increased access to and use of parental leave by attorneys, mothers
and fathers alike, include incentivizing attorneys to take leave as well as implementing
policies that are more inclusive of all parents.

Appendix I–69

a. The Challenges of Parental Leave for Attorneys and Modern Trends
To begin with, the practice of law brings a unique set of circumstances when faced with
the challenge of taking paternity leave. From the beginning, the attorney preparing to
take leave must determine the best time to discuss the issue with partners, staff, and
clients. The timing of these discussions is impacted by many factors, specifically those
regarding trial strategies, discovery conferences, deadlines, extensions and continuances.
Extensions and continuances, or a lack thereof, will oftentimes prompt these discussions
with clients earlier on due to the uncertainty of whether or not a continuance will be
granted.
Attorneys often must consider when to stop taking on new matters and are forced to seek
substitute counsel to monitor their caseload. Additionally, many attorneys are forced to
leave firms, or simply never return, due to their lack of caseload. In a profession in
which success relies heavily on client service and caseload, attorneys forced to seek
substitute counsel due to paternity leave are put at a disadvantage. However, modern
trends in the legal profession are leaning towards offering significant parental leave
policies for mothers and fathers.
Leading the way of this transition are some of the largest national law firms and those
included on the “50 Best” firms list. A recent Above the Law article titled “Which
Biglaw Firm Has the Best Parental Leave Policy,” revealed Orrick Herrington &
Sutcliffe, a global law firm originally founded in San Francisco, offers its attorneys
twenty-two weeks of paid leave for mothers and fathers. Orrick’s chairman, Mitchell
Zuklie, substantiates the new policy move as a means to “improve the lives of people
who work at a very high level and who are very dedicated to client service.” See
http://abovethelaw.com/2015/05/which-biglaw-firm-has-the-best-parental-leave
policy/?rf=1.
b. Motivate Male Attorneys to Use Parental Leave
Studies show workplace culture and gender stereotypes prevent men from seeking to take
more extended paternity leave. A recent survey of highly educated professional fathers
who had more access to parental leave than most U.S. workers found a substantial portion
took less than the full amount of paid leave available. In that survey, fathers cited
workplace pressures as a factor into the length of leave they took. See DOL Policy Brief,
Paternity Leave: Why Parental Leave for Fathers Is So Important for Working Families
retrived at https://www.dol.gov/asp/policy-development/paternityBrief.pdf. Citing to
Harrington, et al found in a 2014 survey of highly paid professional U.S. fathers that only
about 5% took no paternity leave, but over 80% took two weeks of leave or less. Brad
Harrington, et al. 2014. The New Dad: Take Your Leave. Boston College Center for Work
and Family, retrieved from:
http://www.bc.edu/content/dam/files/centers/cwf/news/pdf/BCCWF%20The%20New%2
0Dad%202014%20FINAL.pdf (last visited June 17, 2015).
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A 2012 Department of Labor survey found that 70 percent of men taking leave for
parental reasons took 10 days or less. Jacob Alex Kler-man, et al. 2012. Family and
Medical Leave in 2012: Technical Report. (Prepared for U.S. Department of Labor.)
Cambridge: Abt Associates, at 141. Nepomnyashy and Waldfogel (at 433-37) similarly
find paternity leaves in the U.S. are short and that two thirds of fathers take less than two
weeks of leave. Even when men have access to leave, they might cut their leave short to
avoid being perceived as less dedicated. Forty-eight percent of men working full time
reported job demands interfered with family life sometimes or often. DOL Policy Brief,
Paternity Leave: Why Parental Leave for Fathers Is So Important for Working Families
retrived at https://www.dol.gov/asp/policy-development/paternityBrief.pdf.
New efforts to motivate fathers’ use of parental leave are accelerating a cultural change
and breaking down the stereotypes within the professional realm. Workers face tension
in balancing their roles as professionals and parents, especially when there are adverse
consequences to prioritizing family over work or work over family. Empowering more
fathers with the opportunity to take leave means they can achieve their professional goals
and be supportive fathers. Access to parental leave and implementation of policies in
support of taking leave without consequences will ultimately result in an increase of
fathers’ use of it.
c. Increase Productivity and Reduce Turnover
Additionally, research shows that leave increases the likelihood that workers will return
to work after childbirth, improves employee morale, has no or positive effects on
workplace productivity, reduces costs to employers through improved employee
retention, and improves family incomes.
Leave may also contribute to increased productivity by reducing turnover, increasing the
length of time workers stay at firms or in the labor market, thus helping workers
accumulate increased human capital, which enhances their productivity at work. A study
of OECD countries shows that family leave, especially when paid, can have a positive
impact on productivity. Every one-week increase in available family leave is associated
with an increase in aggregate labor productivity and multifactor productivity. See
Institute for Women’s Policy Research (IWPR) Paid Parental Leave in the United States.
http://www.iwpr.org/publications/pubs/paid-parental-leave-in-the-united-states-what-the
data-tell-us-about-access-usage-and-economic-and-health-benefits.
d. Economic Implications: Gender Equity in Workplace
Research shows women are more likely to return to the work force in a part-time position
than men are after the birth of a child. See Paternity Leave Stimulus, TIME (Dec. 22,
2014) http://time.com/3642763/paternity-leave-stimulus/). As a result, men’s incomes
increase, while women remain at lower income or outside the formal labor market.
Paternity leave reduces this disparity by allowing men to participate in leave, breaking
the trend and shifting the traditional gender expectations.
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Studies show that when men share the care work at home through policies like parental
leave, women’s participation in the paid labor force increases. At least one study, cited
by the U.S. Government Accountability Office (2007) finds that paid leave for fathers
helps to foster gender equity, both in the workplace and in the home, since it shortens
leaves for mothers, increasing their job tenure and potentially their wage growth.
Further, study in Sweden found that woman’s income increases 7 percent for each month
that her partner takes leave. See Noland, Is Gender Diversity Profitable? Evidence from
a
Global
Survey.
https://piie.com/publications/working-papers/gender-diversity
profitable-evidence-global-survey.
Additionally, according to the Organization of Economic Coordination and Development
reports that if women in the U.S. worked at the same rates men did, U.S. GDP could
grow 9 percent; France’s by more than 11 percent; and Italy’s would see a 23 percent
climb. On average, across OECD countries, if women’s participation in the workplace
were to converge with men’s rates by 2030, we could see an overall increase of 12
percent in GDP. The McKinsey Global Institute (2015) estimates that a scenario in
which women achieved complete gender parity with men could increase global output by
more than one-quarter relative to a business-as-usual scenario.
e. Missed Promotions & Opportunity
A recent report produced by “The Visier Insights: Gender Equity” revealed women are
more likely to leave the workforce between the ages of 25 and 40; the range in which
most women commonly have children. This time frame in which most women are
known to take maternity leave is simultaneously the time frame in which workers are
known to get the greatest gains in their compensation. The lack of women in the
workplace leads to what has been coined as the “managerial divide.”

Statistics reveal the gender wage gap widens at age 32, starting with women earning 90
percent of the wages of men and decreasing to women earning 82 percent of the wages of
men by age 40. The timing of this widening gap aligns with a pronounced dip in the ratio
of women in the workforce.
Just as women’s income increased in Sweden for each month that her partner took leave,
the same is true when women take leave. The data showed men are more likely to be
promoted if there is less female competition in the workplace. As a result, women are
estimated to lose $1.3 million during their lifetime in pay alone. Forty-two percent of
working mothers had reduced their hours to care for a child in comparison to twentyeight percent of working fathers. The result is an inevitable gender wage gap.
However, the report suggests there are a number of steps to make meaningful progress
toward closing the manager divide and reducing the gender pay gap. Among the
recommendations in the report:
► Support meaningful paid parental leave that is equal for both men and women.
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► Ensure that it is socially acceptable for both men and women to take time off
to care for their children and that it is socially acceptable for both mothers and
fathers to make use of flexible working time arrangements to care for children.
► Support programs that increase the availability of quality, affordable child care
for all parents.
It is generally recognized that employers with strong parental leave policies benefit
through greater employee loyalty and productivity, more successful recruitment efforts,
increased employee retention, and enhanced client satisfaction through continuity.
Another global survey the committee reviewed reveals that mandated maternity leave is
not correlated with female corporate leadership, though paternity leave is strongly
correlated with the female share of board seats. It is argued that countries in which
fathers have access to more leave have significantly more women in corporate positions.
See study Women Miss Promotions for Maternity Leave: (Nov. 14, 2016):
http://www.benefitnews.com/news/women-miss-promotions-for-maternity-leave-study.
It stands to reason that policies that allow childcare needs to be met but do not place the
burden of care explicitly on women increase the chances that women can build their
careers and grow within their professional field. More gender-neutral family leave would
also cut off the expectation by employers that young men will necessarily provide greater
returns to training and mentoring than young women. This suggests that policies that
place a disproportionate burden of childcare on women are one barrier to female
corporate advancement.
OTHER REMEDY ISSUES
The committee attempted to determine what the remedy would be if a continuance is
incorrectly denied under the proposed rule. The denial of a motion for continuance is
subject to an abuse of discretion standard of review on appeal. See Fleming v. Fleming,
710 So. 2d 601, 602 (Fla. 1st DCA 1998). As can imagined, an appeal of a denial of a
continuance would typically come up if a default is granted because a continuance was
denied. An appeal would then follow regarding whether the continuance should have
been denied. Of course, that is not the situation we are addressing here. Here, there
would be no issue of a default if the continuance was denied; the issue would be whether
the attorney would be allowed to both take the leave and continue as the attorney on a
case. Accordingly, the way to address the erroneous denial of a continuance based on
parental leave would be by interlocutory review via a petition for writ of certiorari. In a
situation where the denial of a continuance causes irreparable harm (which has been
found in situations where there is a medical issue or emergency), certiorari review is
available. See, e.g., Carnival Cruise Lines v. Bonavia, 773 So. 2d 1212, 123 (Fla. 3d
DCA 2000); SSJ Mercy Health Systems, Inc. v. Posey, 756 So. 2d 177, 179 (Fla. 4th
DCA 2000). The order denying the continuance could then be quashed, and the
continuance would then be allowed.
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If the Supreme Court ultimately adopts this Rule, it would be determining that there
should be a specific rule addressing and protecting parental leave. If a trial court were
then to not apply the rule, or if the motion for continuance were denied without
justification (under an abuse of discretion standard), the committee believes there would
be a good argument that a petition for writ of certiorari could be filed to protect the
attorney’s ability to both take parental leave and remain as attorney on the case (as there
would otherwise be irreparable harm that could not be cured through an appeal).
Ultimately, I do not think the appellate remedy is so important though. Simply having
the parental leave rule will ensure that the motion is made and granted more often,
which will address most of the concern. It will let the trial courts know that the Bench
and Bar view this as a significant consideration, which will allow the Judges to exercise
their discretion under the rule in a manner that would grant parental leave unless there
was substantial prejudice to the other side. As long as the trial court applies the rule and
the substantial prejudice standard, I believe it would be unlikely that the court’s decision
would be overturned considering the abuse of discretion standard.
Conclusion
Adopting and expanding policies that promote parental leave would serve as a
meaningful step towards closing the gender gap as well as encourage more male
attorneys’ participation in paternity leave. When fathers take leave, it increases the
opportunity and ability of mothers to engage in paid work, with a positive effect on
female labor force participation as well as women’s wages. The stigma of the ‘mommy
track’ and diminished career opportunities faced by women who bear children is
alleviated by the availability of more gender-neutral leave policies. As women take more
maternity leave and require more flexible hours to care for their children, they are
perceived as unable to undertake the level of commitment required to become partners or
advance within their firms.
INPUT AND ANALYSIS FROM REPRESENTATIVES OF THE JUDICIARY
As part of its work on the various proposals for a parental leave amendment to the court
rules, the committee sought input from the judiciary. Specifically, the chief judges of
each circuit and DCAs were requested to circulate the proposals and seek comment from
their colleagues. The committee did not receive a substantial percentage of responses
from judicial officers.
With that said, the committee did receive more responses from judges and courts than it
did from Bar members offering anecdotal evidence of improperly denied continuances.
A total of fifteen individual judges drafted responses to us. However, several Chief
Judges indicated that they were speaking not just for themselves but also for some
number, if not all of the members of their respective courts. Unless otherwise set forth,
the committee has removed the names of the judges who provided written comments
since focus on the personal identity of the judges is less important than hearing what each
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had to say. The number of male to female respondents were roughly the same. The
written comments received by the committee were as follows:
1. Saw the proposed rules and am wondering what is generating the interest in
having a rule to govern this specific ground for a continuance. Are judges
routinely denying continuances for this reason when they would grant them for
other reasons? My own experience has been that on the relatively rare occasion
when a continuance is sought because an attorney is going on maternity/parental
leave, everyone is quite agreeable and respects the need for a continuance if the
attorney’s presence is essential to the trial. Unless there has been some history of
a significant number of judges arbitrarily refusing to even consider this particular
ground as compared to other grounds for continuance, I wouldn’t think that such a
rule would be even considered. Additionally, it would put the Supreme Court in
the position of “prioritizing” grounds for continuance and imposing its ideology
on trial judges regarding one particular reason to consider a continuance. In my
view, parental leave should remain one of many reasons why a continuance may
be granted and not given any priority over other equally valid reasons. Whether
phrased as a mandatory or discretionary rule, a rule like this would unnecessarily
invade the independence of trial judges. For these reasons, I would not be in
favor of such a rule. Thanks for inviting input. [Circuit Judge, 8th Judicial Circuit]
2. I agree with Judge ***********. Thanks for seeking input. [Circuit Judge, 8th
Judicial Circuit]
3. I do not have anything new to add to the discussions, other than I believe it would
be appropriate for there to be a Rule rather than a "policy." It seems to me to be a
distinction of substance, because a judge's failure to follow "policy" would be
non-reviewable and thus of little force or effect. [Circuit Judge, 1st Judicial
Circuit]
4. November 14, 2016
Re: Proposed Rule Focusing on Family Leave
Dear Chairman Eschenfelder:
While the Third District Court of Appeal is committed to lawyers being able to
balance work and personal life, including specifically family matters and parental
leave, the Court is in unanimous agreement with the position of the Rules of
Judicial Administration Committee, which on two separate occasions declined to
approve a Rule in this regard.
The nature of this issue makes it one best left to the exercise of the sound
discretion of the court, subject to review as provided by existing rules. We
approve including a segment on work/life issues in judicial training, as
appropriate.
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Sincerely,
Richard J. Suarez, Chief Judge
5. Thank you for seeking input on the rule. I agree with the rule that would require
it to be mandatory, with the Court having to explain the denial. However, I
believe the rule should include a requirement for the attorney (male or female)
expecting* a baby to file their motion upon receipt of the trial order, or as soon
thereafter as is known, if the projected parental leave would somehow interfere
with pre-trial deadlines or conflict with the trial period, so that the matter may be
timely addressed. Of course, this requirement would not apply if the case can
proceed, pre-trial deadlines met, etc., without the attorney that is expecting a
baby. For example, if co-counsel is able to handle matters. (The attorney
expecting the baby would be the one to decide – not the Court – by either filing or
not filing the motion.) Failure to timely file the motion would provide the court
with sufficient grounds for denial of continuance based on parental leave. Giving
birth does not usually come as a surprise. Unless there are unexpected
complications, attorneys know the approximate due date way in advance.
Although I grant the continuance or, at a minimum, excuse them for a portion of
the trial period, (usually it’s the father seeking a continuance) I’ve never
understood why they wait until calendar call to advise that their wife will be
having a baby during the trial period. So, while I agree with the mandatory rule, I
propose it include parameters for the timeliness of the motion, as well as the
possible consequences for failure to comply.
* “Expecting” refers to the future mother or father of the child to be born, not the person that is
actually pregnant. Would also apply to those that are adopting a child to be born from a surrogate.

[Circuit Judge, 11th Judicial Circuit]
6. Our court plans to write a letter agreeing with the Judicial Administration
Committee that a special rule should not be created. Offhand, can you advise
where and to whom the letter should be sent? If an email is sufficient, let us know
to whom and email address. [Judge of the Third District Court of Appeal]
7. While I do not know nearly enough about the laws relating to issues of family
leave, if they bind us and say what we must do in this circumstance, we do not
need a redundant court rule. If they do not, our obligation to be reasonable at all
times will guide us.
My thought is rules of this type are borne of unnecessary hand-wringing over
what must have been the persistent, misguided actions or policies of a few of our
colleagues. I am unwilling to believe that this is a systemic problem. If it is, let
the rule be served. If not, it is clutter in the cupboard.
While these sorts of rules, it might be argued, are designed to present to the public
a view of the courts that is fair, just, and reasonable, I am of the opinion they
work just the opposite result – reflecting a wild judiciary with no sense of decency
or humanity. We are supposed to be resting upon the summit of these virtues and
the public should perceive that we are implicitly trusted to so rest. “Good people
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do not need laws to tell them to act responsibly.” - didn’t some sage Greek once
proclaim this? The more rules we have to tell us how to be “good”, the less likely
the public is to view us as inherently so.
There are mechanisms in place to address errant judicial conduct – ethics
complaints, extraordinary writs, and the dread branding of “the learned trial
judge”, for instance. I know when confronted with a lawyer requesting a
postponement on grounds of recent parental responsibility, I have without hope of
escape found myself under the microscope of decency. If our elected lawmakers
have spoken, by damn I will abide. If not, I rely upon those traits I must believe
had something to do with my being entrusted with this position. I can only hope I
will do the right thing. I must have confidence the vast majority of my colleagues
are of similar ilk. Allowing the public to observe we are fair and decent despite
commandment goes much further than making room for the perception we are
doing this, that, or the other thing only because required by edict.
If on the committee, I would vote no on the rule and yes on judicial education.
[Circuit Judge, 10th Judicial Circuit]
8. I'm with ***********. The measure of morality is “what you do when no one is
looking.”
[Circuit Judge, 10th Judicial Circuit]
9. I agree w/ Kevin, too! There is a rule in place; however, humanity & decency
should guide us through these situations. [Circuit Judge, 10th Judicial Circuit]
10. I understand the importance of wanting to address this issue, but agree with Roger
that it is already addressed with the “good cause” language in the Rule. However,
if it needs to be spelled out, then perhaps Rule 2.545(e) should be revised to
elaborate on “good cause” to include, but not limited to, not just parental leave but
other types of leave covered under FMLA, to avoid future revisions. [Circuit
Judge, 10th Judicial Circuit]
11. I am certainly supportive of the discretionary rule, although the mandatory
version may be a distinction without a difference. I am, however, concerned with
the stated need for any rule being based upon “anecdotal” evidence. [Circuit
Judge, 3rd Circuit]
12. Adding to my earlier response; I am certainly supportive of the spirit of the
discretionary rule although I wonder if it is a solution in search of a problem when
the stated need for the rule is, according to the petition, based upon “anecdotal”
evidence. The question is also begged as to whether establishing continuance
protocols for sole practitioner parental leave situations will signal a need to
establish future rules dealing with other specific scheduling conflicts facing
attorneys or the parties, including but not limited to parental leave situations
involving the parties or essential witnesses. Having said that, I certainly think
that emphasis on having sensitivity to sole practitioner parental leave issues (I was
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a sole practitioner for the last decade of my practice) arising in the context of
continuance motions is something that should be stressed in judicial training
especially during new judges college.
13. I received comments from several trial judges.
First, all who commented expressed sensitivity to parental leave. All recognized
parental leave as an appropriate basis for accommodation, including trial
continuances in many circumstances. More generally, the judges recognized how
demanding the life of a trial lawyer can be and the need to make sensitive
judgments.
Second, judges expressed misgivings about attempting to reduce these
considerations to a rule generally and with some of the specific choices made in
this proposal.
Many judges expressed concern regarding mandating a continuance, exceptional
circumstances and written findings. One judge thought it inappropriate to
incorporate the individual leave policies of law firms and agencies by reference.
Judges emphasized the representational responsibilities of trial work and the
consequences of delay on parties, witnesses, law enforcement, clerks and other
court personnel. Judges have legal and ethical responsibilities to resolve cases
expeditiously for good reason and many legal principles and rules emphasize this
responsibility.
Rule of Judicial Administration 2.250(a)(1) provides specific time standards for
trial court litigation without reference to mandatory continuances, for example.
Similarly, the proposal does not address whether a mandatory continuance under
the proposal would relieve the lawyer of the responsibility of obtaining the client's
written consent to a continuance under, for example, rule 1.460. Nor does the
proposal impose on lawyers a responsibility to make the case by timely motion
that they acted responsibly to anticipate, avoid and mitigate the consequences of
delay that others may experience under the specific circumstances of an
individual case.
I suggest that the Committee consider memorializing by rule that parental leave is
an appropriate basis for a continuance but eliminating the mandate and the
requirement for a written order of exceptional circumstances. I am doubtful that
the proposal gives appropriate deference to the trial court's judgment about the
circumstances of individual cases. I suggest it is more appropriate to provide
lawyers a rule establishing parental leave as a specific basis for a continuance to
present to the judge in support of a motion.
I suggest the following alternative language: “A court may grant, and shall closely
consider, a motion for a reasonable continuance to accommodate parental leave.”
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I also support inclusion of accommodation of parental and family leave as a topic
for judicial education.
I hope these comments are helpful. I am confident that the Committee will make
a careful judgment in its work.
Respectfully, [Circuit Chief Judge]
14. In response to your request for judicial feedback on the proposed parental leave
continuances I believe the rule is necessary. The practice of law is changing,
indeed the world is changing, but we should not leave our humanity behind. Each
family situation is different and some judges may not have a frame of reference to
fully appreciate all the differences. There are conceivably some families where
the attorney is a solo practitioner who has no colleague that could reasonably be
expected to cover cases during maternity or paternity leave. How does this
attorney balance the requirement to care for young children with the need to
effectively represent clients, earn an income, and maintain balance in an
otherwise stressful situation? Many scenarios exist where parental leave is
equitable and necessary and we need to both acknowledge and memorialize it.
In the fluid environment of cases before the court, the judge may inadvertently
miss a salient factor that goes toward whether a parental leave continuance, or
even a continuance in general, should be granted. The courts are the gatekeepers
of justice for the citizens of our communities, cities, states and nation. How can
we be expected to fairly adjudicate on provisions related to parental leave in the
contracts of many small and large corporate entities, if we as a court do not
recognize the necessity for the same rights within our own profession?
Based upon these reasons along with others, I strongly believe that any parental
leave rule implemented should be consistent with the mandatory versions and not
discretionary.
Thank you for requesting our input on this important matter.
[County Court Judge, 9th Circuit]
15. I apologize for the untimely response. Nonetheless, I am of the opinion that Fla.
R. Civ. P. 1.460 is more than adequate to address the issue of parental leave. I am
disappointed that I could not find any reference to or any consideration of the best
interest of the client in any of the materials or the discussion. Lastly, as a tax
payer I am disappointed that the county attorneys behind this proposal appear to
be more interested in advancing their own careers rather than a speedy resolution
of the litigation. As we all know, the longer a case takes the more expensive it
becomes.
[Circuit Judge, 17th Judicial Circuit]
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16. I vote to recommend the mandatory rule in keeping with that premise that lawyers
are people too with families and lives outside of the practice of law. I think the
mandatory rule would work best because it creates the presumption of granting
leave, rather than leaving it up to the judge’s discretion. In criminal court the
only hesitation is the defendant’s speedy trial rights.
[Circuit Judge, 11th Judicial Circuit]
17. I do not have anything new to add to the discussions, other than I believe it would
be appropriate for there to be a Rule rather than a “policy.” It seems to me to be a
distinction of substance, because a judge’s failure to follow “policy” would be
non-reviewable and thus of little force or effect.
[Circuit Judge, 1st Judicial Circuit]
18. Our court plans to write a letter agreeing with the Judicial Administration
Committee that a special rule should not be created. Offhand, can you advise
where and to whom the letter should be sent? If an email is sufficient, let us know
to whom and email address.
[Judge of the Third District Court of Appeals]
In addition to the written responses received by the committee, the committee member
who primarily performed the work associated with this element of the report personally
spoke to a number of other judges within the state who, though they did not wish to go on
a written record, shared their comments with us verbally.
Suffice to say there was not a unanimous consensus for or against any of the proposals.
However, the majority of those few who did respond were against any mandatory rule
provision. While noting that the proposals were no doubt well intended, some questioned
the need for a rule which would in essence prioritize parental leave above all other
situations which might necessitate a continuance (such as calendar conflicts, illness of
counsel party or essential witness, death of a parent, or the like). Also, it was noted by
many judges that the parental leave proposals were aimed solely at leave requested on
behalf of counsel in the case, without regard for parental leave requests on behalf of
parties or witnesses. At least one responder commented that the rules of court were
designed to provide a framework to process litigation through the courts, and should not
be “tinkered with” in order help advance the career goals of attorneys. Judges felt that
the best interests of the parties and witnesses, as well as the policy goal of the speedy
administration of justice, should be paramount.
A number of those opposed to a parental leave rule also expressed concern that making
such a provision mandatory, or even discretionary, could easily be used to “game” the
system. Most if not all who responded or with whom the committee spoke to verbally
expressed the belief that a request for continuance based on parent leave would, under
most circumstances be well received. Anecdotal evidence of situations where a trial
judge may have unreasonably denied such a request was to some insufficient to justify a
rule change, while to other judges it represented proof of the need for such a change.
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It was mentioned that such a rule could run counter to the attorney’s oath of office which
ends with the words: “I will never reject from any consideration personal to myself, the
cause of the defenseless or oppressed, or delay anyone’s cause for lucre or malice.”
Likewise, conflicts could very well arise in cases entitled to statutory priority, such as an
eminent domain proceeding, or cases involving “elderly” litigants. It was also mentioned
that the proposed rules are antithetical to other provisions in the rules of court which
suggest a firm continuance policy with few requests being granted, such as time standards
for disposing of cases, and written motions signed by counsel and client (Rules 1.460,
2.250, 2.545, and 1.460). The prevailing theme being justice delayed is justice denied,
and there are many negative consequences to litigants and witnesses and the courts that
flow from delay.
In addition to discussing the matter with judges, the committee spoke to a number of trial
lawyers, and as to be expected some favored the rule, mandatory and discretionary, while
others opposed it for many of the same reasons set out herein. One noted that paternity
leave in the workplace does not mean that the work of the business, law firm, or
government entity ceases during the duration of the leave. The business of the law firms
continues, the business of their clients continues, and the services of government
continue, albeit without the presence of those on leave. Hence the proposed rule may
very well be perceived by an already distrusting public as geared in favor of attorneys
and against the real users of the system, the litigants.
In summary those who opposed a rule change felt that parental leave was only one among
various reasons that should be given reasonable accommodation, including providing for
continuances when possible and that a rule change was neither necessary nor warranted.
The concept of creating an increased awareness of the issue through judicial education
and perhaps comments to the current rules were referenced as alternate means of
addressing the issue.
A number of those judges who favored the rule felt that a mandatory rule would be
preferable so as to provide for some enforcement mechanism. Others felt that a
discretionary rule would suffice in that it would at least designate the matter as
reasonable grounds for a continuance. Some we spoke with felt that some sort of rule
would in and of itself work to positively increase awareness that there are many valid
reasons for continuances, and this would be a positive development.
POTENTIAL LEGAL QUESTIONS OR ISSUES
The committee did not take lightly the question of whether a rule of this type would be
constitutional when examined under the Equal Protection Clause of the state and federal
Constitutions. However, strict or intermediate scrutiny do not come into play absent a
rule which attempts to make distinctions based, for instance, on race or gender. The
proposal for a parental leave rule does not make such distinctions.
The proposal does, of course, create a distinction between lawyers seeking a continuance
for parental leave vs. those seeking a continuance for some other reason. Clearly, the
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proposal would, if adopted as a rule, create a distinction that by its nature would create
different continuance standards, albeit modest in distinction. However, the courts would
apply the lowest level of review, the “rational basis test”, in reviewing the rule. Under
this deferential standard, so long as the court would be able to demonstrate some rational
factual and/or policy basis for the rule, it would likely be upheld. Indeed, in the
legislative arena, there may be found a host of statutes and administrative regulations
making similar distinctions. Examples include, of course, the federal Family Medical
Leave Act.
With respect to the question of the evidentiary standard to be applied to motions under
this rule, the committee does not find any reason to have any evidentiary standards
different than those which apply to motions made pursuant to the rest of the various rule
sets. Therefore, attorneys making a motion for a parental leave continuance under the
proposed rule would be expected to provide the trial judge with admissible forms of
evidence, including the most obvious testimony under oath, to support the motion.
Likewise, as to what remedy a lawyer would have should a trial court not, in the lawyer’s
opinion, enforce the rule, the committee believes that the same remedies would be open
to unsuccessful movants of parental leave continuance requests as are available in other
procedural rule settings, thus avoiding the need to create new common law on the subject.
The committee does recognize that there are unique issues presented with this proposed
rule inasmuch as the rule focuses not on the desire of the client (though, presumably, the
client would have been consulted and would have not objected to his/her/its lawyer
making the motion), but the familial needs of the attorney. So issues such as the billable
nature of such motions and related appeals, as well as ethical conflicts, may arise.
However, the committee did not believe that the proposed rule, being a rule of procedure,
should attempt to parse these issues as they are informed by other authorities, such as fee
statutes and the ethical rules applicable to all members of the Florida Bar.
Proposed Rule Language
The charge given to this special committee was not only to analyze the issue, but also to
draft and submit rule language which could be considered by the Board of Governors
and, if desired, be submitted by that body for approval by the Florida Supreme Court.
Pursuant to that charge, and after careful debate and discussion over a variety of drafts,
the committee submits the following rule along with a committee comment:
RULE 2.570

PARENTAL LEAVE

A motion for continuance based on parental leave of the lead attorney in the case
shall be granted if made within a reasonable time after learning the basis for the
continuance unless substantial prejudice to the opposing party is shown. Three
months shall be the presumptive length of a continuance granted for parental
leave absent good cause for a longer time. If the court denies the requested
continuance, the court shall state on the record the specific grounds for denial.
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If the motion for continuance is challenged by an opposing party proffering a
basis for a claim of substantial prejudice, the attorney seeking the continuance
shall have the burden of demonstrating the lack of substantial prejudice to the
opposing party.
committee comment
The profession is committed to parental leave and to the importance
for attorneys to be able to balance work and family. This rule
provides a strong presumption that a continuance for parental
leave, generally not exceeding three months, will be granted when
the request for relief is made within a reasonable time after the
basis for continuance is reasonably discernible. Substantial
prejudice to an opposing party could be the need for emergency or
time sensitive relief that would be unreasonably delayed by a
continuance, or the fact that many continuances have already been
granted and the substantial rights of the parties may be affected.
Final Committee Action
Based on the foregoing discussion, and after debating the components of this report, the
committee voted by a vote of 9 to 0 at its January 27th 2017 meeting to approve and
transmit this report to the Florida Bar President and Board of Governors.
additionally
The committee voted by a margin of 5 to 4 to recommend that the draft rule on parental
leave set forth in this report should added to the Rules of Judicial Administration by the
Florida Supreme Court.
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Expecting
Better:
A State-by-State Analysis of
Parental Leave Programs

Executive
Summary

It’s a shock to many
expecting and new parents,
and ﬁnancially devastating to some. In a nation in
which lawmakers and business leaders talk often
and easily about valuing children and families,
programs that provide paid maternity and paternity leave are rare. Most Americans have no paid
leave for prenatal care, no paid leave when a baby
is born, and no paid leave to bond with and care
for a precious new life. The failure to provide paid
parental leave adds ﬁnancial pressure – in some
cases, distress – to millions of families at what
should be one of the happiest times of their lives.
Our nation’s parental leave policies are among
the worst in the world. A 2004 Harvard University
study of 168 countries found that 163 guarantee
paid leave to women in connection with childbirth, and 45 guarantee paid paternity or parental
leave. The United States guarantees no paid leave
at all to new parents.

America has changed dramatically in the last few
decades, but workforce policies have failed to
keep up. Women are in the workforce to stay, and
their families rely on their incomes to survive. In
78 percent of today’s families, both parents work
for pay. Women take great pride in their work
and stay on the job until late in their pregnancies. More than half of pregnant women stay on
the job until one month before the birth of their
ﬁrst child. And women are returning to work
after childbirth at a faster rate than in previous
decades.
As a result, the workplace is desperately out of
touch with the needs of working families – and we
aren’t doing much to improve the situation. There
are just two federal laws in place to help new and
expecting parents. The Pregnancy Discrimination
Act makes it illegal for employers to ﬁre, refuse
to hire or deny a woman a promotion because she
is pregnant. But it provides no job protection to
pregnant women or new parents. The Family &
Medical Leave Act provides millions of workers
with unpaid, job-protected leave when new babies
come or illness strikes. But it covers only about 60
percent of workers, and millions of them cannot
afford to take the unpaid leave it provides.
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3.

The Pregnancy Discrimination Act was passed
in 1978. The Family & Medical Leave Act was
enacted in 1993. It has been more than a decade
since federal lawmakers took any action to help
new parents who need leave.
As a result, families today are forced to cobble
together solutions – often with dire consequences.
Most low-income families lack the savings to
support themselves if they take time off to care
for a new baby, and they are less likely than other
workers to have paid leave of any kind. Roughly
two in ﬁve working parents with incomes below
200 percent of the federal poverty level have no
paid leave of any kind – no paid sick days, paid
vacation, or paid personal days off to use to care
for a baby. Many simply lose their jobs when new
babies come.
But paid parental leave is unavailable to most
Americans, regardless of their income. A survey
of personnel managers conducted in the year
2000 found that just 12 percent of companies
offered paid maternity leave and just seven
percent offered paid paternity leave.
Failing to provide paid leave is short sighted.
Self-defeating. And a mistake that costs families,
businesses and our nation dearly.
Expecting Better: A State-by-State Analysis of
Parental Leave Policies provides a roadmap to
solutions, describing programs in every corner of
the country that expand on the federal Family &
Medical Leave Act and provide support to new
parents and their babies. It is the most comprehensive state-by-state analysis of laws, programs
and policies regarding maternity and paternity
leave produced to date.

grade of “A-,” and Hawaii, the District of Columbia and Oregon receive grades of “B+.” Nineteen
states received grades of “F” for failing to provide a single beneﬁt or program to help support
families before and after the birth of a child. Most
states fall somewhere in between; they are doing
something, but not enough, for working parents.
There are many tested, effective solutions to this
problem. Numerous programs and policies make
it possible for new parents to provide and care
for their babies. California’s paid family leave
program is a ﬁne example. But few states have
such programs.
For mothers and fathers, time at home during
the ﬁrst precious months after birth or adoption
is critical to getting to know their babies. It can
provide long-term beneﬁts that improve a child’s
brain development, social development and
overall well being. Parental leave results in better
prenatal and postnatal care and more intense
parental bonding over a child’s life. It also
improves the chance that a child will be immunized; as a result, it is associated with lower death
rates for infants.
But lawmakers and employers are denying those
beneﬁts to most families by refusing to provide
paid parental leave. For most working parents in
America today, paid maternity and paternity leave
is nothing more than a dream. Instead, families
shoulder the economic burden of caring for a
newborn alone. For some, the result is ﬁnancial
hardship or ruin.

America can, and must,
do better.

It ﬁnds that all states are coming up short.
Expecting Better concludes that no state is giving all new parents both guaranteed job protection and beneﬁts. For this reason, not a single
state earned a grade of “A.” California receives a
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Glossary of
Terms

Job-Protected Leave

Family Leave

Paid Leave Beneﬁts

Family leave is used to care for a family member. It

This is a general term used to refer to various programs

usually refers to caring for a family member who is ill,

that allow employees to receive some pay when they take

including one who is suffering from a pregnancy-related

leave to care for a new child, an ill family member, or to

disability or recovering from childbirth. It also refers to

recover from their own illness.

This term refers to a state or federal program, law,
regulation or contract agreement that ensures that
working men and women can take leaves of absence
from work without losing their jobs.

leave taken by a new parent to care for a baby or newly
placed adopted or foster child.

Family Leave Beneﬁts, Paid Family Leave
These terms are used to describe forms of partial or

Medical Leave

complete income replacement for working women and

Medical leave is used by an employee to recover from

men who take time off from work to care for an ill family

his or her own serious health condition. Medical leave

member or a newborn, newly adopted child or newly

includes leave taken for pregnancy-related disabilities

placed foster child.

and to recover from childbirth.
Paid Medical Leave, Short-Term Disability Insurance
Parental Leave

and Temporary Disability Insurance

A type of family leave, parental leave provides time off

These terms are used to describe forms of partial or com-

to all new parents (moms and dads, both birth and adop-

plete income replacement for women and men who take

tive) to care for an infant or newly placed child. This

time off from work to recover from their own illness. This

leave includes both maternity and paternity leave.

type of paid leave is sometimes available to birth mothers
who take time off from work to recover from a pregnancy-

Maternity Leave

related disability and to recover from childbirth.

Women use maternity leave to take time off in connection
with the birth or adoption of a child. Maternity leave can

At-Home Infant Care (AHIC)

include medical leave and parental leave. Often birth

At-Home Infant Care is a general term used to describe

mothers have access to benefits based on maternity-

a program that allows income-eligible parents to receive

related disabilities. These can include access to short-

subsidies (in lieu of a child care voucher or subsidy) to

term disability or the use of accrued sick leave. However,

care for their infant at home.

these medical leave beneﬁts can rarely be applied to the
time when the woman has recovered from childbirth and

Sick Leave, Vacation Leave and Personal Days

is still at home caring for her baby.

Some employers permit, and some states require, that
employees who have certain types of accrued paid leave

Paternity Leave

(including sick leave, vacation leave and/or personal

Paternity leave is used by biological and adoptive fathers

leave) use that paid leave to receive compensation while

after the birth of a child.

on maternity or paternity leave.
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Introduction
Virtually all our nation’s leaders talk about valuing children
and families. America ought to be a place where the birth of a
child is a glorious event, rather than the beginning of a family’s
economic ruin.
Despite the rhetoric, our nation has failed to adopt basic policies that support families when
it comes to pregnancy and childbirth. That is why so many parents are shocked to ﬁnd themselves without pay, and often in danger of losing their jobs, if they want or need time away
from work to care for a newborn or newly adopted child.
Numerous programs and policies would make it possible for new parents in this nation to
provide and care for their babies – policies that are readily available to parents outside the
United States in most of the world. In fact, the U.S. stands virtually alone among industrialized nations in failing to adopt a national paid parental leave program. We deserve a failing
grade when it comes to helping families after the birth of a child.
This report is the most comprehensive state-by-state analysis of laws and programs regarding
maternity and paternity leave yet produced. It highlights programs that expand upon the federal Family & Medical Leave Act (FMLA) to provide support to new parents and their babies.
The report then grades each state based on its programs.
No state gives all new parents both guaranteed job protection and beneﬁts. For this reason,
no state receives a grade of “A.” Nineteen states receive grades of “F” for failing to provide a
single beneﬁt or program to help support families before and after the birth of a child. Most
states fall somewhere in the middle – doing something, but not enough, for working parents.
New Realities, Old Ways
America’s workforce has changed. Women and mothers are in the workforce, and in the
workforce to stay. In 78 percent of today’s families, both parents work for pay. Women and
men are working longer and longer hours, with fewer beneﬁts. The typical American couple
now works close to 90 hours per week, with each partner giving 40 or more hours to the job.
Women take great pride in their work and often work late into their pregnancies. More than
half of pregnant women work until one month before the birth of their ﬁrst child. Women
with access to paid leave tend to stay in the workforce even longer – often well into their last
month of pregnancy.
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In addition, women are returning to work after pregnancy at a faster rate than in previous
decades. Many mothers return to work by the third month after a child’s birth, and more
than half return by the sixth month. Since the early 1980’s, 75 percent of women who worked
during pregnancy returned to their jobs within 12 months of a child’s birth. But workplace
policies have not kept pace, remaining stagnant while the needs and realities of families’ lives
have changed.
Beneﬁts of Paid Parental Leave to Moms, Dads and Babies
New parents want to be able to spend the ﬁrst precious months after birth or adoption caring for and getting to know their babies. The quality and nature of caretaking in the ﬁrst few
months of a child’s life is critical and can provide long-term beneﬁts that improve a child’s
brain development, social development and overall well-being. Studies show that parental
leave results in better prenatal and postnatal care, more intense parental bonding over a
child’s lifetime, and lower accident rates in the ﬁrst year of life. Parental leave policies also
increase the likelihood that children will be immunized and, as a result, are associated with
lower death rates for infants.2
But not enough moms and dads in America today can take time off to care for new babies
without fear of losing their paychecks or their jobs. Often they are forced back to work
before they are ready. In fact, four out of ﬁve parents with children believe that many new
mothers are pressured to return to work too quickly. The reasons vary. Infant care may be
unaffordable or unavailable. Even when child care is an option, centers sometimes refuse to
accept infants younger than 10 or 12 weeks old because their immune systems are not fully
developed. This is one reason there is an extreme shortage of quality, affordable child care
for infants.4
Our nation’s failure to offer paid parental leave is particularly problematic given the pervasive
lack of infant care and, in particular, affordable infant care that meets basic health and safety
standards. Parents often face long waiting lists for slots in infant care centers because infant
care is so scarce. The shortage is even more acute in low-income communities and in rural
areas. High-quality child care can positively inﬂuence the developmental outcomes of infants
and toddlers – but for most families, it is simply out of reach.7
National Policies Addressing Parental Leave
The United States has passed two laws that provide some protections to new parents. The
Pregnancy Discrimination Act (PDA) and the Family & Medical Leave Act (FMLA) have
helped millions of new parents hold onto their jobs. But they are only a start.
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The Pregnancy Discrimination Act
The ﬁrst law to protect new parents was the Pregnancy Discrimination Act (PDA). Before its
passage, women were routinely ﬁred as soon as their pregnancies became apparent. Passed
in 1978, the PDA makes it illegal for employers to ﬁre, refuse to hire, or deny a woman a promotion because she is pregnant. The law also provides that an employer must treat a pregnant woman the same way it would treat any other employee who becomes sick or temporarily disabled. If the employer provides beneﬁts such as paid sick days or disability, it must
cover pregnancy related disability and recovery from childbirth.
The PDA does not guarantee job protection; it only guarantees a pregnant employee’s right
to be treated the same as any other employee with a medical condition. The PDA has helped
combat discrimination against millions of pregnant women. But because it does not provide
job protection, it left many women without jobs if they needed to take time off for a pregnancy disability or to care for a newborn.
The Family & Medical Leave Act
The Family & Medical Leave Act (FMLA) is a federal law that has allowed millions of new
parents, both moms and dads, to take needed time off after the birth or adoption of a child
without fear of losing their jobs. Since the FMLA was enacted in 1993, more than 50 million
Americans have been able to take time off from work in times of need, and more than one in
four of these FMLA-users have been new parents. The law has made an enormous difference
to the lives and economic security of working parents striving to care for their babies and
support their families.
The FMLA protects working women and men who have been with the same employer for at
least one year and have worked for at least 1250 hours over the course of that previous year.
The FMLA only covers employees at companies with 50 or more workers.8 As a result, nearly
40 percent of the workforce is not eligible for the job-protected leave the FMLA provides.
Still more workers who are eligible for FMLA coverage simply cannot afford to take time off
from work without pay. In one survey, 78 percent of workers who needed FMLA but did not
take it said they could not afford the unpaid leave.9
Nearly one in ten workers who do take the unpaid leave the FMLA provides ends up receiving
public assistance. In fact, 25 percent of poverty spells begin with the birth of a child.10
Special Challenges for Low-Income and Less Educated Families
Access to paid leave is correlated with income and education. The birth of a child can mean
economic hardship for all families, but low-income families are the least likely to have re-
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sources or savings to compensate for time off. Low-income parents often are without FMLA
protections and unlikely to be able to afford the unpaid time off it provides. In addition, few
have savings or other beneﬁts such as paid sick, vacation or disability leave that will help
compensate for lost income while a parent takes time off to care for a new child.
Roughly two in ﬁve working parents with incomes below 200 percent of the federal poverty
level have no paid leave of any kind – no paid sick days, no paid vacation and no paid personal
days off to use after a new baby comes.8 Seventy-six percent of low-wage workers do not
have a single day of paid sick leave – the most basic employment beneﬁt.
While highly educated, higher income women are more likely to have access to paid leave
than women with less education and lower incomes, one-third still lack access to any form of
paid maternity leave. In fact, more than one in three highly educated women (35 percent)
are forced to take unpaid maternity leave. But they are better off than women who have less
than a high school education, nearly half of whom (47 percent) are forced to take unpaid
maternity leave.10
Parental Leave in America Today
Many new parents are unprepared for the costs incurred and absence of support after the
birth of a child. New moms and dads with young children, and therefore a great need for paid
leave, are least likely to have access to leave. Many experience grave economic hardship, and
some are forced onto public assistance as a result of inadequate leave policies.
Paid parental leave programs are scarce in the private sector. A survey of personnel managers, conducted in 2000, found that just 12 percent of companies offered paid maternity
leave and just seven percent offered paid paternity leave. Eighty-ﬁve percent of respondents
reported no maternity or paternity leave beneﬁts.9
Even companies lauded by Working Mother magazine as being the best employers in
America for working mothers do not always offer the solutions families need:
◗ Twenty-nine percent of Working Mother’s best employers offer to pay for maternity leave
beyond short-term disability, versus 13 percent of companies nationwide
◗ Thirty-seven percent offer paid paternity leave, versus 14 percent of companies nationwide
◗ Forty-seven percent offer paid adoption leave, versus 13 nationwide.8
Often because they have no alternative, two in ﬁve employed women take unpaid leave
around the birth of a child.
Although maternity leave is a far more common beneﬁt than paternity leave, men are advantaged because they are more likely than women to have access to paid vacation and sick

Appendix I–93

9.

leave, which some employers let workers use after the birth a child.9
Just 43 percent of employed pregnant women are able to access some kind of paid leave
around the birth of a child; most often they use paid sick leave (11 percent) and vacation
leave (11 percent).10
In addition to paid leave, some states and companies provide their employees with shortterm or temporary disability insurance that can be used for pregnancy disability and recovery
from childbirth. The Bureau of Labor Statistics estimates that 39 percent of all private sector
workers nationwide have access to short-term disability insurance beneﬁts.11 Eleven percent
of employed women take disability leave around the birth of a child.12

Beneﬁts of Parental Leave to Businesses
Research demonstrates that access to paid parental leave is good for business because it is
directly tied to employee retention and increased productivity.13 In addition, when employees have access to paid leave, morale improves and employees show more loyalty toward the
company.
Unpaid job-protected leave is also beneﬁcial. The FMLA has been shown to have a positive
impact on proﬁtability and growth. In 2000, 90 percent of covered establishments reported
that the FMLA had either a positive or neutral effect on proﬁtability and growth.14 Of those
covered establishments that experienced cost savings from the FMLA, 77 percent said decreased turnover was the number one reason for savings.15
Some businesses not covered by the FMLA have looked to the success of the program and adopted policies of their own. Since the FMLA was passed, there has been a signiﬁcant increase
in the number of employers not covered by the FMLA that offer their employees unpaid family and medical leave.16
Broader Approaches Needed
Millions of Americans do not have enough personal savings to fund their own leave, and most
private businesses do not provide any paid parental leave. Thus parents are left to shoulder
the economic burden alone.
There are alternatives to forcing families to cobble together solutions and risk poverty when
they do. California’s paid family leave program demonstrates that it is possible to provide
beneﬁts to new parents at a minimal cost. The state’s paid family leave program costs
employees less than $2.25 per employee per month. Experts estimate that a paid family and
medical leave proposal being considered in Illinois in 2005 would cost less than 60 cents a
week per worker.
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United States Lagging
The United States lags far behind the rest of the world in providing paid parental leave to new
parents. A Harvard University study of 168 countries found that 163 guarantee paid leave to
women in connection with childbirth, and 45 guarantee paid paternity or parental leave. The
United States does not guarantee any leave. In fact, the U.S. and Australia are the only two
industrialized countries that do not provide new parents with paid parental leave. However,
Australian parents enjoy much more generous job-protection beneﬁts than American moms
and dads.16
Most high-income countries that offer paid leave for women provide 100 percent wage replacement for at least some portion of this leave. Of those countries that provide paid paternity leave, most also provide 100 percent wage replacement. More than half the countries
that provide paid leave to new mothers offer at least 14 weeks of paid leave.17
International studies have shown that providing paid parental leave beneﬁts helps keep
parents in the workforce and signiﬁcantly increases the likelihood of a return to the pre-birth
job, in the same position. Within a year after childbirth, more than 60 percent of moms with
paid maternity leave had returned to work at their old jobs, compared to only 50 percent of
mothers without beneﬁts.18 Wage replacement, not simply having time off work, increases the
likelihood that women will work later into their pregnancies and return to work faster.19
Americans Supportive of Stronger Leave Policies
Surveys consistently ﬁnd that Americans want to spend more time with their families and
overwhelming numbers support paid parental or family and medical leave programs.
◗ Eighty-four percent of adults support expanding disability or unemployment insurance as a
means of providing paid family and medical leave.20
◗ Eighty-one percent of working women say that paid leave to care for a family member is
somewhat or very important, yet only 42 percent of working women report that they have
some type of paid leave to care for family members.21
◗ A majority of men deﬁne success as “being a great father and husband” (87 percent) and
“raising happy, successful children” (85 percent).22
◗ Eighty-two percent of employees age 18 to 34 support expanding the FMLA to provide
paid leave.23
◗ Younger Americans, women and men, are more likely to place the same priority on their job
and family, rather than placing a higher priority on work over family.24
Solutions Exist
Several states are leading the way with examples of policies that work. They have crafted
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programs that provide paid family and medical leave beneﬁts to new parents or that extend
the scope of job-protected leave. While no state guarantees all its workers paid leave and
job protection, many promising programs provide both paid leave beneﬁts and additional job
protection. They can serve as models.
Methodology
This report discusses federal and state laws that guarantee job protection to women and men
who take a leave of absence from the job for family or medical reasons. Some state laws allow
for a combined period of job-protected family and medical leave. Others separate parental
leave and family leave from medical leave.
This report answers the following questions:
Private Sector Employees
Beneﬁts
◗ Does the state guarantee workers access to paid family/parental leave?
◗ Does the state guarantee workers access to paid medical/maternity disability leave?
◗ Does the state have an At-Home Infant Care program designed to help low-income parents
care for their infants?
◗ Does the state have a ﬂexible sick leave program that allows workers to use accrued paid
leave for family leave?
Job Protection
◗ Does the state guarantee more workers access to job-protected family/parental leave than
the federal FMLA?
◗ Does the state guarantee more workers access to job-protected medical/maternity disability
leave than the federal FMLA?
◗ Does the state provide workers with a longer period of job-protected time off than the
federal FMLA?
◗ Does the state have its own laws providing job-protected leave?
State Employees
Beneﬁts
◗ Does the state provide its employees with paid family and/or medical leave?
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Job Protection
◗ Does the state provide its employees with a longer period of job-protected time off than
the federal FMLA?
To answer these questions, the authors consulted a variety of sources:
◗ As part of its Campaign for Paid Leave Beneﬁts, the National Partnership for Women &
Families tracks state developments on paid family and medical leave laws and publishes this
information annually in a State Round-Up. For information on which states guarantee leave
to private sector workers, the authors relied on the most recent version of the State RoundUp (2004), that reviews state activities regarding access to paid family leave beneﬁts and
paid sick days.
◗ The authors consulted relevant state statutes, regulations and state web sites.
◗ For information about beneﬁts provided by each of the 50 states to state employees, the
authors primarily relied on the 2004 State Employee Beneﬁts Survey published by Workplace Economics Inc. In cases where the National Partnership’s State Round-Up included
a state law governing state employees, the authors consulted the relevant state statute or
regulation.
Authors awarded points to each state or entity based on the programs it makes available to
private and state employees. As most employees work in the private sector, the point system
favors laws that provide protection and beneﬁts to private sector employees.
No state guarantees workers who are new parents both beneﬁts and job protection after the
birth of a child. But, in a variety of ways, states from California to South Carolina and Louisiana to Minnesota are creating programs to support new parents and their babies. A handful
of states provide paid beneﬁts to new parents. Others provide job protection to employees
not covered by the FMLA because they work for small companies. These states provide real
examples of policies that work.

Beneﬁts Provided to Private Sector Employees
This report reviews three different, but overlapping, job protection and beneﬁt programs to
help new parents. It examines laws governing private sector employees as well as state laws,
regulations and programs governing state employees. It is the most comprehensive assessment to date of state and federal measures governing access to paid and job-protected maternity and paternity leave.
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Family Leave Beneﬁts
25 points were awarded to each state with a program that provides paid parental leave to new
parents caring for newborns, newly adopted children or newly placed foster children. Beneﬁts may also cover taking leave to care for a spouse or partner with a maternity related disability. California is the ﬁrst state to enact such a program; it took effect in July 2004. New
parents in California can receive 55 to 60 percent of their income for up to six weeks of family
leave.
Medical/Maternity Leave Beneﬁts
20 points were awarded to each state with a program that provides paid medical leave for
new birth moms placed on pregnancy disability leave (bed rest) and for recovery after childbirth. California, Hawaii, New Jersey, New York and Rhode Island have short-term disability
programs that provide paid leave to women who are temporarily disabled due to pregnancy
and for recovery after childbirth.
Flexible Sick Days
15 points were awarded to states that allow workers to use accrued paid leave to care for a
new child or a spouse/partner with a maternity disability. Connecticut, Hawaii, Washington
and Wisconsin allow employees to use their leave for either a new child or another family
member. California received ﬁve points for adopting a law that permits employees to use
leave to care for an ill family member such as a spouse or partner with a maternity related
disability, but not to care for a healthy new infant.
At-Home Infant Care Beneﬁts
15 points were awarded to states with At-Home Infant Care (AHIC) programs. (AHIC)
programs provide eligible, lower-income working parents with some wage replacement to
provide care for their newborns or newly adopted children. AHIC diminishes public and
private costs of child care for families and states by offering an affordable alternative for
those unable to ﬁnd quality infant care or to those who wish to provide the care themselves.
Minnesota and New Mexico currently have AHIC programs. Montana was awarded only ﬁve
points for its AHIC program because its operation has been suspended due to a budgetary
shortfall.
Expanded Job Protection for Family Leave
25 points were awarded to states that provide additional job protection, broader than that
provided by the federal FMLA, to new parents caring for infants. Five states (Maine, Massachusetts, Minnesota, Oregon and Vermont) plus the District of Columbia provide additional
job protection for new parents who work for businesses with fewer than 50 employees.
Expanded Job Protection for Medical/Maternity Leave
20 points were awarded to states that provide job protection to women for pregnancy-related disabilities and recovery from childbirth that is more expansive than the federal FMLA.
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Thirteen states and the District of Columbia provide expanded job protection to female employees who become pregnant. The states are: California, Connecticut, Hawaii, Iowa, Louisiana, Maine, Massachusetts, Montana, New Hampshire, Oregon, South Carolina, Vermont and
Washington.
Extended Length of Family and Medical Leave
20 points were awarded to states that give workers a longer period of job-protected leave to
care for new babies or recover from maternity disability than the federal FMLA. Eight states
(California, Connecticut, Louisiana, New Jersey, Oregon, Rhode Island, Tennessee and Washington) and the District of Columbia provide new parents with job-protected leave that is
greater than the 12 weeks granted in the federal FMLA.
State Family Leave Laws
10 points were awarded to states that have their own family and medical leave laws addressing parental leave. These laws give state residents additional rights recognized under state
law to ensure their access to job-protected leave after the birth or adoption of a child. Eleven
states and the District of Columbia have their own family and medical leave laws addressing
parental leave. The states are: California, Connecticut, Hawaii, Maine, Minnesota, New Jersey, Oregon, Rhode Island, Vermont, Washington and Wisconsin.
Beneﬁts Provided to State Employees
Paid Family and Medical Leave Beneﬁts
15 points were awarded to states that provide their own employees with paid family and/or
medical leave that covers pregnancy disability and recovery from childbirth. These ﬁve states
are California, Hawaii, Illinois, New Jersey and Ohio.
Extended Length of Family and Medical Leave
10 points were awarded to states that provide their own employees with more than 12 weeks
of job-protected parental leave. Twenty-seven states and the District of Columbia provided
this addition leave to state employees. The states are: Alaska, Arizona, California, Colorado,
Connecticut, Florida, Hawaii, Illinois, Indiana, Kentucky, Louisiana, Maine, Massachusetts,
Michigan, Minnesota, New Hampshire, New Jersey, New York, North Dakota, Ohio, Oregon,
Rhode Island, Tennessee, Utah, Vermont, Washington and Wisconsin.
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A-

California

B+

Hawaii
Washington DC
Oregon

B

Connecticut
New Jersey
Washington

B-

Maine
Vermont
Minnesota
Rhode Island

C+

Massachusetts
Louisiana

C

Wisconsin
New Hampshire
New York
Tennessee

C-

Illinois
Montana
Ohio

D+

Iowa
South Carolina

D

New Mexico

Points Awarded
125

90
85
85

75
75
75

65
65
60
60

55
50

35
30
30
30

25
25
25

D-

Points Awarded

Alaska
Arizona
Colorado
Florida
Indiana
Kentucky
Michigan
North Dakota
Utah

F

Federal Government
Alabama
Arkansas
Delaware
Georgia
Idaho
Kansas
Maryland
Mississippi
Missouri
Nebraska
Nevada
North Carolina
Oklahoma
Pennsylvania
South Dakota
Texas
Virginia
West Virginia
Wyoming

10
10
10
10
10
10
10
10
10

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

REPORT CARD

15.

20
20

15
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FMLA and State Laws
The Family & Medical Leave Act (FMLA) protects private and public sector employees who
need time off from work after the birth or adoption of a child, for pregnancy disability or to
recover from childbirth. Many states have laws that are more expansive than the federal
FMLA, or that intersect or complement the FMLA to provide private and state employees
with additional beneﬁts and/or job protection.
In 2003, the U.S. Supreme Court ruled that the federal FMLA covers state employees who
need to take family leave. In Nevada Department of Human Resources v. Hibbs, a state
employee from Nevada had been ﬁred for taking family leave to care for his ailing wife. He was
told that the FMLA did not cover state employees. The Supreme Court ruled that the FMLA
did apply to state employees because it was a remedy for a long history of gender discrimination. In a 6-3 opinion written by Chief Justice William Rehnquist, the Supreme Court found:
“Stereotypes about women’s domestic roles are reinforced by parallel stereotypes presuming a lack of domestic responsibilities for men. Because employers continued to regard the
family as the woman’s domain, they often denied men similar accommodations or discouraged
them from taking leave. These mutually reinforcing stereotypes created a self-fulﬁlling cycle
of discrimination that forced women to continue to assume the role of primary family caregiver,
and fostered employers’ stereotypical views about women’s commitment to work and their
value as employees. Those perceptions, in turn, Congress reasoned, lead to subtle discrimination that may be difﬁcult to detect on a case-by-case basis.”25
As a result of this ruling, there is no longer any doubt about whether state employees are entitled to take job-protected family leave under the FMLA. There is still debate, however, over
whether the federal protections of the FMLA cover state workers who take time off from work
to recover from their own illness, including pregnancy disability and recovery from childbirth.
Many state workers have a state right of action if they are denied leave because of state laws,
regulations, or contracts that guarantee them the right to take parental leave. In this report,
states receive points if they have programs in place that provide job protection and/or beneﬁts to private sector employees who take maternity or paternity leave. State laws that protect state employees’ rights to take parental leave but provide no additional beneﬁts beyond
those in the federal FMLA receive no points but are still mentioned in the analysis below.
Employers are required to comply with the relevant provisions of both state and local laws as
well as the federal FMLA.
The Pregnancy Discrimination Act also protects employees. Passed in 1978, the law makes it
illegal for employers to ﬁre, refuse to hire, or deny a woman a promotion because she is pregnant. It also provides that an employer must treat a pregnant woman in the same manner as
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it would treat any other employee who becomes sick or temporarily disabled. If the employer
provides beneﬁts such as paid sick days or disability, it must cover pregnancy related disability
and recovery from childbirth.
Title VII of the Civil Rights Act expressly prohibits treating employees differently based on
gender. While it is legal to have a program that grants women additional parental leave for
pregnancy disability and recovery from childbirth, it is not legal to grant women and men
different amounts of leave to care for an infant or newly adopted child. This report does not
review the legality of individual programs.

ALABAMA

F-

Private Sector Employees
Alabama has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Alabama state employees have no additional beneﬁts beyond the federal FMLA.

ALASKA

D-

Private Sector Employees
Alaska has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Job-Protected Family and Medical Leave
Alaska’s family leave law provides state and other public employees up to 18 weeks of unpaid
job-protected leave every 24 months to care for a spouse with a serious health condition,
a worker’s own serious health condition (including pregnancy disability and recovery from
childbirth) or to care for a newborn or newly adopted child.26
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ARIZONA

D-

Private Sector Employees
Arizona has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Job-Protected Family and Medical Leave
Arizona state employees are entitled to 12 weeks of unpaid job-protected family leave each
year, which can be used to care for a newborn or newly adopted child, and up to 36 weeks of
unpaid medical leave for an employee’s own health condition, which can include pregnancy
disability and recovery from childbirth.27

ARKANSAS

F-

Private Sector Employees
Arkansas has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Job-Protected Parental and Maternity Leave
Arkansas state employees may request a maximum six-month unpaid leave of absence for parental and maternity leave. The leave must be approved by the employee’s agency director.28

CALIFORNIA

A-

Private Sector Employees
Family and Parental Leave Beneﬁts
California’s law provides working parents up to six weeks of paid leave to care for a newborn, newly adopted child or foster care-placed child. The law also affords leave to care for
a seriously ill family member, including a spouse or partner, who is temporarily disabled due
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to pregnancy or who is recovering from childbirth. An expansion of California’s State Disability Insurance program, the program provides partial wage replacement and is funded
through employee payroll deductions. Employees cannot receive beneﬁts under California’s
short-term disability program and the family leave program at the same time, but they can
receive short-term disability and then be eligible for family leave beneﬁts after recovery from
childbirth. California’s paid family leave law does not provide workers with any additional job
protection.29
Medical/Disability Leave Beneﬁts
California’s State Disability Insurance (SDI) covers nearly all private sector employees for
non-work-related illness, injury, or a medically disabling condition resulting from pregnancy
or childbirth. The SDI program is employee-funded and covers all California employees, including temporary and part-time employees, who pay into the disability fund. The SDI program covers most of California’s workforce; currently, about 13 million of the state’s 16 million
employees are paying into this fund. The typical disability period for pregnant workers is up
to four weeks before and six weeks after the birth of the child. Some state workers are entitled to SDI beneﬁts as a result of collective bargaining. California’s SDI program does not
provide workers with any additional job protection when taking medical leave.30
Flexible Use of Sick Days
California has a ﬂexible sick leave law that entitles all workers who have access to sick leave
the option of using it to care for a spouse or domestic partner who is temporarily disabled due
to pregnancy or recovery from childbirth. While the law allows parents and their partners to
use sick leave to care for a sick child, it does not require employers to let workers use their
sick leave to care for a healthy newborn.31
Job-Protected Medical Leave
California’s Fair Employment and Housing Act (FEHA) requires all private employers with
ﬁve or more employees to provide up to four months of unpaid job-protected leave for pregnancy-related disability, regardless of the amount of time the woman has worked for the
employer and the number of hours she has worked. Once an employee’s pregnancy disability leave is over, she may request up to 12 additional weeks of leave to care for or bond with
her baby immediately following pregnancy disability leave, if she meets the requirements of
California’s Family Rights Act (CFRA).32
State Employees
Family and Medical Leave Beneﬁts
Temporarily disabled state employees, including those disabled as a result of a pregnancy or
recovering for childbirth, are eligible for up to 26 weeks of beneﬁts. State employees who
contribute to the State Disability Insurance Program are eligible for the same family and
medical leave beneﬁts as workers in the private sector.33
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Job-Protected Family and Medical Leave
State employees may be entitled to up to one year of unpaid maternity leave, paternity leave
or adoption leave.34
California state employees are also covered by California’s Family Rights Act (CFRA), which
mirrors the federal FMLA in its job-protections for family leave. California’s Fair Employment
and Housing Act (FEHA) requires all state employers with ﬁve or more employees to provide
up to four months of unpaid job-protected leave for pregnancy-related disability, regardless of
the amount of time the woman has worked for the employer and the number of hours she has
worked. Once a state employee’s pregnancy disability leave period is over, she may request
up to 12 additional weeks of leave to care for or bond with her baby immediately following
pregnancy disability leave, if the employee meets the requirements of California’s Family
Rights Act (CFRA).35

COLORADO

D-

Private Sector Employees
Family and Medical Leave Job-Protection and Beneﬁts
Colorado requires all employers providing paternity or maternity leave to employees for the
birth of a child to offer equivalent beneﬁts for the adoption of a child.36
State Employees
Job-Protected Family and Medical Leave
Full-time state employees are entitled to a maximum of 520 hours, or 13 weeks, of family and
medical leave per ﬁscal year. Family and medical leave is granted to qualifying employees for
the birth and care of a child within one year of birth, adoption, or foster care placement. This
leave can also be used to care for the serious health condition of a spouse who is temporarily
disabled due to pregnancy or recovery from childbirth.37
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CONNECTICUT

B-

Private Sector Employees
Flexible Use of Sick Days
Connecticut’s ﬂexible sick leave law entitles workers with access to sick leave to use up to
two weeks of accumulated leave to care for a new baby or a seriously ill spouse who is temporarily disabled due to pregnancy or recovery from childbirth. The law covers women and men
working at companies with at least 75 employees.38
Job-Protected Family and Medical Leave
Connecticut employers with 75 or more employees must provide employees with 16 workweeks of leave during any 24-month period for birth, adoption or placement of a foster child.
State law also provides this leave for one’s own serious illness, including a maternity-related
disability, and/or to care for a spouse temporarily disabled as a result of pregnancy or childbirth.39
Job-Protected Medical/Maternity Leave
Connecticut employers with three or more employees must grant employees a reasonable
leave of absence for pregnancy-related disabilities.40
State Employees
Job-Protected Family Leave
Permanent state employees are entitled to 24 weeks of unpaid leave in any two-year period
for the birth or adoption of a child. This leave is also available to employees to recover from
their own serious illness, including maternity disability, and/or to care for a spouse with a serious illness, including pregnancy disability and recovery from childbirth.41
Job-Protected Medical/Maternity Leave
Connecticut state employers with three or more workers must grant employees a reasonable
leave of absence for pregnancy-related disabilities.42
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DELAWARE

F-

Private Sector Employees
Delaware has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Delaware state employees have no additional beneﬁts beyond the federal FMLA.

FLORIDA

D-

Private Sector Employees
Florida has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Job-Protected Family Leave
Florida state employees are entitled to a maximum of six months of unpaid parental or
family leave to care for a newborn or newly adopted child, or to care for one’s own or a
spouse’s pregnancy disability or recovery from childbirth.43

GEORGIA

F-

Private Sector Employees
Georgia has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Georgia state employees have no additional beneﬁts beyond the federal FMLA.
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HAWAII

B+

Private Sector Employees
Medical/Disability Leave Beneﬁts
Any private sector employee who suffers a disability from pregnancy, termination of pregnancy, or recovery from childbirth is entitled to temporary disability beneﬁts. The maximum
beneﬁt period is 26 weeks.44 Employers in Hawaii are permitted to charge employees up to
half the cost of the temporary disability insurance.
Flexible Use of Sick Days
Private and state employers with 100 or more employees must allow workers with accrued
and available sick leave to use their paid sick days to care for a newborn or newly adopted
child, or to care for a spouse with a pregnancy related disability or who is recovering from
childbirth.45
Job-Protected Medical Leave
All female employees are entitled to job-protected leave “for a reasonable period of time”
determined by the employee’s physician, for disability due to pregnancy, childbirth or related
medical conditions.46
State Employees
Medical/Disability Leave Beneﬁts
Any public employee who suffers a disability from pregnancy or recovery from childbirth is
entitled to temporary disability beneﬁts. The maximum beneﬁt period is 26 weeks.47
Job-Protected Family and Medical Leave
Hawaii state employees are entitled to one year of unpaid parental leave.48

IDAHO

F-

Private Sector Employees
Idaho has no laws guaranteeing job protection or beneﬁts for new parents.
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State Employees
All Idaho state employees are eligible for up to 12 weeks of job-protected family and/or
medical leave.

ILLINOIS

C-

Private Sector Employees
Illinois has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Family and Medical Leave Beneﬁts
State employees who are members of the state employees’ group insurance program may be
eligible for family and medical leave beneﬁts. Eligible female state employees who pre-certify
their pregnancy within the ﬁrst trimester are entitled to three workweeks (15 days) of paid
maternity leave. Eligible male state employees who pre-certify their spouse’s pregnancy within the ﬁrst trimester are entitled to two workweeks (10 days) of paid paternity leave. Eligible
state employees who can show that a formal adoption process is underway are entitled to two
workweeks (10 days) of paid adoption leave, with the leave beginning when the employee
receives physical custody of the child.49
Job-Protected Family Leave
Illinois state employees are entitled to one year of family leave to care for a newborn infant.50

INDIANA

D-

Private Sector Employees
Indiana has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Job-Protected Medical/Maternity Leave
Indiana state employees disabled by pregnancy, childbirth or related medical conditions are
entitled to up to one year of job-protected leave.51
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IOWA

D+

Private Sector Employees
Job-Protected Medical/Maternity Leave
Iowa’s Civil Rights Act of 1965 requires an employer with four or more employees to grant pregnant employees eight weeks of leave for pregnancy, childbirth or related medical conditions.52
State Employees
Job-Protected Medical/Maternity Leave
Iowa’s Civil Rights Act of 1965 requires state employers with four or more workers to grant pregnant employees eight weeks of leave for pregnancy, childbirth or related medical conditions.53
Job-Protected Family Leave
State employees may request up to 12 months of unpaid leave. If this initial request is granted,
employees can request an additional 12 months. The state appointing authority determines
whether or not to award this leave.54

KANSAS

F-

Private Sector Employees
Kansas has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Job-Protected Family and Medical Leave
Kansas state employees may be granted unpaid leave, not to exceed one year, for illness
or disability, including pregnancy, childbirth or related medical conditions. This leave also
covers care for a family member with a serious health condition and care for a newborn, newly
placed adopted or foster child. Probationary or conditional employees may also be granted
leave without pay for up to 60 calendar days. The state appointing authority
determines whether or not to award leave to an employee.55
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KENTUCKY

D-

Private Sector Employees
Adoption Leave Beneﬁts
All employees who have recently adopted a child are entitled to six weeks of parental leave.56
State Employees
Job-Protected Family Leave
Kentucky state employees are entitled to up to one year of parental leave.

LOUISIANA

C+

Private Sector Employees
Job-Protected Medical/Maternity Leave
Louisiana guarantees up to four months of short-term disability leave to employees who are
temporarily disabled because of pregnancy, childbirth or related medical conditions.
Employers with more than 25 employees are covered by the law.58
State Employees
Job-Protected Medical/Maternity Leave
Louisiana guarantees up to four months of short-term disability leave to state employees who
are temporarily disabled because of pregnancy, childbirth or related medical conditions.
Employers with more than 25 employees are covered by the law.59

MAINE

B-

Private Sector Employees
Job-Protected Family and Medical Leave
Private employers with at least 15 employees must grant a maximum of 10 consecutive weeks
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of family and medical leave in any two-year period for the birth or adoption of a child under
age 16 and for an employee’s serious health condition including pregnancy disability and
recovery from childbirth.60
State Employees
Job-Protected Family and Medical Leave
Maine state employees are entitled to one year of parental leave.61 Maine state employers with
25 or more employees must grant up to 10 consecutive weeks of family and medical leave in
any two-year period for the birth or adoption of a child under age 16 and for an employee’s
serious health condition including pregnancy disability and recovery from childbirth.62

MARYLAND

F-

Private Sector Employees
Adoption Leave Beneﬁts
A private employer who provides “leave with pay” to an employee following the birth of a child
must provide the same “leave with pay” to an employee following the adoption of a child.63
State Employees
Maryland state employees have no additional beneﬁts beyond the federal FMLA.

MASSACHUSETTS

C+

Private Sector Employees
Job-Protected Family and Maternity Leave
The Massachusetts Maternity Leave Act (MMLA) requires private sector employers with at
least six employees to grant female employees up to eight weeks of maternity leave for childbirth or the adoption of a child under age 18 (or age 23, if the child is mentally or physically
disabled).64 The Massachusetts Commission against Discrimination recommends that all
employers covered by the law give similar leave to all members of their workforce in order to
avoid a legal challenge of gender discrimination.

Appendix I–112

State Employees
Job-Protected Family and Medical Leave
Full- and part-time Massachusetts state employees are entitled to up to one year of unpaid
leave for the birth and care of a newborn, or newly placed child. This leave can also be used
to care for one’s own pregnancy disability and recovery from childbirth, and/or to care for a
family member with a maternity-related disability.65
The Massachusetts Maternity Leave Act (MMLA) requires all public sector employers to give
female employees up to eight weeks of maternity leave for the birth of a child or adoption of a
child under age 18 (or age 23, if the child is mentally or physically disabled).66

MICHIGAN

D-

Private Sector Employees
Michigan has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Job-Protected Family Leave
Michigan state employees are entitled to 26 weeks of unpaid job-protected parental leave.67

MINNESOTA

B-

Private Sector Employees
At-Home Infant Care (AHIC)
In the spring of 2004, Minnesota’s AHIC program was re-established and signed into law.
This program provides beneﬁts to eligible, low-income parents to care for infants at home.68
Job-Protected Family Leave
Private sector employers with at least 21 employees at one site must grant up to six weeks
leave to an employee for the birth or adoption of a child.69
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State Employees
Job-Protected Family Leave
Minnesota state employees are entitled to up to six months of unpaid parental leave.
The leave may be extended to a maximum of 12 months at the employer’s discretion.70
State employers with at least 21 employees at one site must grant up to six weeks leave to
an employee for the birth or adoption of a child.71

MISSISSIPPI

F-

Private Sector Employees
Mississippi has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Mississippi state employees have no additional beneﬁts beyond the federal FMLA.

MISSOURI

F-

Private Sector Employees
Missouri has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Missouri state employees have no additional beneﬁts beyond the federal FMLA.
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MONTANA

C-

Private Sector Employees
At-Home Infant Care (AHIC)
Montana’s AHIC program was established in 2003, following a successful pilot program. It
gives beneﬁts to lower income parents who provide full time care for children under age two.
Funding for the program must come from a speciﬁc appropriation to the General Appropriations Act or by budget amendment if funds become available from federal or private sources.
To date, the program remains unfunded.72
Job-Protected Medical/Maternity Leave
It is unlawful for any Montana employer with one or more employees to deny a female
employee who is disabled as a result of pregnancy “a reasonable leave of absence” for such
pregnancy.73
State Employees
Job-Protected Medical/Maternity Leave
Montana state employees are permitted to take a reasonable leave of absence, not to exceed
15 days, immediately following the birth or placement of a child.74

NEBRASKA

F-

Private Sector Employees
Nebraska has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Nebraska state employees have no additional beneﬁts beyond the federal FMLA.
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NEVADA

F-

Private Sector Employees
Nevada has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Nevada state employees have no additional beneﬁts beyond the federal FMLA.

NEW HAMPSHIRE

C-

Private Sector Employees
Job-Protected Medical/Maternity Leave
Private employers with six or more employees must allow a female employee to take time off
from work for disability resulting from pregnancy, childbirth or related medical conditions.75
State Employees
Job-Protected Medical/Maternity Leave
New Hampshire state employees are entitled to up to six months of unpaid maternity leave.76

NEW JERSEY

B-

Private Sector Employees
Medical/Disability Leave Beneﬁts
Employees in New Jersey are entitled to short-term disability beneﬁts if they are unable to
work because of a non-job related sickness, including pregnancy and recovery from childbirth.77 New Jersey’s Temporary Disability Insurance program is funded by contributions from
both employers and employees. The maximum length of beneﬁts is 26 weeks.78
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Job-Protected Family Leave
The New Jersey Family Leave Act guarantees employees who work for employers with 50 or
more workers up to 12 weeks of unpaid family leave in any 24-month period to care for a newborn, newly adopted, or newly placed foster child, or for a seriously ill spouse who is temporarily disabled as a result of pregnancy or recovery from childbirth.79 This leave can be used in
addition to job-protected medical leave under the Family & Medical Leave Act. Eligible birth
mothers may be entitled to up to 12 weeks of parental leave after they have taken time off for
a pregnancy disability and/or recovery from childbirth.
State Employees
Medical/Disability Leave Beneﬁts
State employees in New Jersey are entitled to disability beneﬁts if they are unable to work
because of a non-job related sickness, including pregnancy and recovery from childbirth.80
New Jersey’s Temporary Disability Insurance program is funded by contributions from both
employers and employees. The maximum length of beneﬁts is 26 weeks.81
Job-Protected Family Leave
The New Jersey Family Leave Act guarantees state employees who work for employers with
50 or more workers up to 12 weeks of unpaid family leave in any 24-month period to care for
a newborn or newly placed child, or for a seriously ill spouse who is temporarily disabled as a
result of pregnancy or recovery from childbirth.82 This leave can be used in addition to jobprotected medical leave under the Family & Medical Leave Act. Eligible birth mothers may
be entitled to 12 weeks of parental leave after they have taken time off for a pregnancy disability and/or recovery from childbirth.

NEW MEXICO

D-

Private Sector Employees
At-Home Infant Care (AHIC)
In the spring of 2004, New Mexico established an AHIC pilot program providing beneﬁts to
eligible lower income parents to care for their infants.83
State Employees
New Mexico state employees have no additional beneﬁts beyond the federal FMLA.
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NEW YORK

C-

Private Sector Employees
Medical/Disability Leave Beneﬁts
Employees in New York are entitled to 26 weeks of leave for pregnancy disability and recovery from childbirth. The law covers all employers with one or more employees. New York’s
Temporary Disability Insurance program is funded by contributions from both employers and
employees. The maximum leave is 26 weeks.84
State Employees
Job-Protected Parental Leave
New York state employees are entitled to seven months of unpaid parental leave from the
date of delivery.85 The period of medical disability following delivery is included in this sevenmonth period. New York state employees may be granted up to two years of unpaid leave for
pregnancy or childbirth.86

NORTH CAROLINA

F-

Private Sector Employees
North Carolina has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
North Carolina state employees have no additional beneﬁts beyond the federal FMLA.

NORTH DAKOTA

D-

Private Sector Employees
North Dakota has no laws guaranteeing job protection or beneﬁts for new parents.
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State Employees
Job-Protected Family Leave
North Dakota state employees can receive four months of unpaid parental leave during any
12-month period.87
The North Dakota State Employees Family Leave Law provides state employees with similar
beneﬁts and coverage to those available under the federal FMLA.88

OHIO

C-

Private Sector Employees
Ohio has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Parental Leave Beneﬁts
Ohio state employees are entitled to six weeks of leave upon the birth or adoption of a child,
including four weeks of beneﬁts at 70 percent of the employee’s regular rate of pay. These
six weeks of parental leave count against the 12 weeks of leave provided by the FMLA.89 Ohio
state employees are also entitled to six months of unpaid parental leave.90
Medical/Disability Leave Beneﬁts
Ohio state employees are eligible for beneﬁts at 70 percent of the employee’s regular rate
of pay for up to six months, and 50 percent of pay for up to an additional 18 months. These
beneﬁts apply to complications during pregnancy that require time off from work, and for six
weeks after a vaginal birth or eight weeks after a Caesarean delivery if there are no additional
complications.

OKLAHOMA

F-

Private Sector Employees
Oklahoma has no laws guaranteeing job protection or beneﬁts for new parents.
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State Employees
Oklahoma state employees have no additional beneﬁts beyond the federal FMLA.

OREGON

B+

Private Sector Employees
Job-Protected Family and Medical Leave
Private sector employers with 25 or more employees must provide workers with 12 weeks of
unpaid family and medical leave within any one-year period. This leave can be used for one’s
own medical condition, including pregnancy disability and recovery from childbirth, as well
as to care for a spouse with a serious health condition. If an employee uses this leave for her
own pregnancy-related disability and/or recovery from childbirth, it is not counted against
job-protected parental leave.91
Job-Protected Parental Leave
Employees that work for companies with 25 or more employees are entitled to 12 weeks of
job-protected leave to care for an infant, newly adopted child or newly placed foster child
under 18 years of age. The law further provides an additional 12 weeks to care for a child
who is suffering from an illness, injury or condition that is not a serious health condition,
but that requires home care within the same one-year period for a total of 24 weeks.92
State Employees
Job-Protected Family and Medical Leave
State employers with 25 or more employees must provide workers with 12 weeks of unpaid
family and medical leave within any one-year period. This leave can be used for one’s own
medical condition, including pregnancy disability and recovery from childbirth, as well to
care for a spouse with a serious health condition. If an employee uses this leave for her own
pregnancy-related disability and/or recovery from childbirth, it is not counted against
job-protected parental leave.93
Job-Protected Parental Leave
Oregon state employees are entitled to 12 weeks of job-protected leave to care for an infant,
newly adopted child or newly placed foster child under 18 years of age. The law further
provides the same leave to care for a child who is suffering from an illness, injury or condition
that is not a serious health condition, but that requires home care within the same one-year
period, for a total of 24 weeks.94
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PENNSYLVANIA

F-

Private Sector Employees
Pennsylvania has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Job-Protected Parental Leave
Pennsylvania state employees who become parents through childbirth, formal adoption, or
foster care placement may request up to six months of unpaid parental leave. The agency
head determines whether or not to award leave to an employee.95

RHODE ISLAND

B-

Private Sector Employees
Medical/Disability Leave Beneﬁts
Private sector employees are entitled to up to 30 weeks of beneﬁts for maternity disability
if they have been medically certiﬁed as unable to work. Rhode Island’s short-term disability
program is ﬁnanced by employee payroll tax deductions.
Job-Protected Parental Leave
Private employers with at least 50 workers are required to offer employees 13 weeks of
parental leave in any two calendar years for childbirth or the adoption of a child age 16
or younger.96
State Employees
Job-Protected Parental Leave
State employees are entitled to up to one year of job-protected parental leave.97
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SOUTH CAROLINA

D+

Private Sector Employees
Job-Protected Medical/Maternity Leave
South Carolina’s Human Affairs law prohibits employers with 15 or more employees from
terminating an employee who takes leave for a pregnancy disability or to recover from
childbirth.98
State Employees
Job-Protected Medical/Maternity Leave
South Carolina’s Human Affairs law prohibits state employers with 15 or more employees
from terminating an employee who takes leave for a pregnancy disability or to recover from
childbirth.99

SOUTH DAKOTA

F-

Private Sector Employees
South Dakota has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
South Dakota state employees have no additional beneﬁts beyond the federal FMLA.

TENNESSEE

C-

Private Sector Employees
Job-Protected Medical/Maternity Leave
In Tennessee, employers with 100 or more workers must provide female employees with four
months of maternity leave for pregnancy, childbirth and nursing an infant if they have worked
full-time for the company for at least 12 consecutive months.100

Appendix I–122

State Employees
Job-Protected Medical/Maternity Leave
Female state employees are entitled to up to four months of job-protected leave for pregnancy, childbirth and nursing if they have worked full-time for at least 12 consecutive months.
This four-month leave period includes leave required before and after the birth of a child.101
Female state employees who have worked for less than one year are entitled to up to 30 days
of unpaid job-protected maternity leave following the birth of a child.

TEXAS

F-

Private Sector Employees
Texas has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Job-Protected Parental Leave
Texas state employees are entitled to up to 12 weeks of parental leave for the birth of a child
or for the adoption or foster care placement of a child younger than three.102

UTAH

D-

Private Sector Employees
Utah has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Job-Protected Medical/Maternity Leave
Utah state employees may be granted up to 12 months of unpaid medical leave, including
leave for pregnancy disability and recovery from childbirth, if a registered health practitioner
certiﬁes than the employee is temporarily disabled.103
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VERMONT

B-

Private Sector Employees
Job-Protected Parental and Medical Leave
Private sector employers with 10 or more workers must provide with up to 12 weeks of leave
per year for an employee’s pregnancy, to care for a newborn, or to care for a newly-adopted
child under age 16 within the ﬁrst year after placement. Leave can be used during pregnancy
and after birth.104
Private sector employees at companies with at least 15 employees are eligible to take 12
weeks of leave per year to care for a spouse or civil union partner with a maternity-related
disability.105
State Employees
Job-Protected Family Leave
State employees are entitled to four months of unpaid parental leave.
State employers who employ 10 or more workers must provide employees with up to 12
weeks of leave per year for an employee’s pregnancy, to care for a newborn, or to care for a
newly-adopted child under age 16 within the ﬁrst year after placement. Leave can be used
during pregnancy and after birth.107
State employers with at least 15 employees must provide up to 12 weeks of leave per year to
care for a spouse or civil union partner with a maternity-related disability.108

VIRGINIA

F-

Private Sector Employees
Virginia has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Virginia state employees have no additional beneﬁts beyond the federal FMLA.
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WASHINGTON

B-

Private Sector Employees
Flexible Use of Sick Days
Employees who have any type of accrued paid leave can use it to care for a newborn or newly
adopted child as well as a seriously ill family member, including a spouse with a pregnancy
related disability or who is recovering from childbirth. Washington’s law covers all employees
regardless of employer size.109
Job-Protected Medical/Maternity Leave
Employees in Washington are entitled to job protection for the period of disability due to
pregnancy and childbirth. This law covers employers with eight or more employees.110
Employees in Washington are entitled to job-protected leave for sickness and temporary disability as a result of pregnancy or childbirth in addition to 12 weeks of family leave to care
for a new child. The law covers employers with more than 100 workers, and employees who
work a minimum of 35 hours a week.111
State Employees
Job-Protected Medical/Maternity Leave
Washington state employees are entitled to job-protected leave for sickness and temporary
disability as a result of pregnancy or childbirth in addition to 12 weeks of federal family leave.
The law covers employers with more than 100 employees and employees who work a minimum of 35 hours a week.112
Job-Protected Parental Leave
Washington state employees are entitled to six months of unpaid parental leave to care for a
newborn, newly adopted child or newly placed foster child if they have worked for the state
for 12 months and for at least 1250 hours.113

WEST VIRGINIA

F-

Private Sector Employees
West Virginia has no laws guaranteeing job protection or beneﬁts for new parents.
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State Employees
West Virginia state employees have no additional beneﬁts beyond the federal FMLA.

WISCONSIN

C-

Private Sector Employees
Flexible Use of Sick Days
Employees who have any type of accrued paid leave can use it to care for a newborn or newly
adopted child as well as a seriously ill family member, including a spouse with a pregnancyrelated disability or who is recovering from childbirth. The law covers employers with 50 or
more workers.114
State Employees
Job-Protected Family Leave
Wisconsin state employees are entitled to six months of unpaid parental leave.115

WYOMING

F-

Private Sector Employees
Wyoming has no laws guaranteeing job protection or beneﬁts for new parents.
State Employees
Wyoming state employees have no additional beneﬁts beyond the federal FMLA.
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DISTRICT OF COLUMBIA B+
Private Sector Employees
Job-Protected Family Leave
Employers with 20 or more workers must grant up to 16 weeks of family leave during any
24-month period to care for a newborn, newly adopted child or newly placed foster child.
The law also protects workers caring for a family member, relative or domestic partner who
is temporarily disabled due to pregnancy or is recovering from childbirth. The family leave
must be taken within the ﬁrst year of the child’s birth or placement in the home.116
Job-Protected Medical Leave
Employers with 20 or more employees must grant up to 16 weeks of medical leave in a 24month period for a serious health condition including pregnancy disability and recovery from
childbirth. This medical leave is separate from the 16 weeks of job-protected leave guaranteed under the family leave provisions of the D.C. law.117
City Employees
Job-Protected Family Leave
All city employers within the Washington, D.C. city limits must grant up to 16 weeks of family leave during any 24-month period for the care of a newborn, newly adopted child or newly
placed foster child. The law also protects workers caring for a family member, relative or
domestic partner who is temporarily disabled due to pregnancy or recovery from childbirth.
The family leave must be taken within the ﬁrst year of the child’s birth or placement in the
home.118
Job-Protected Medical/Maternity Leave
All city employers within the Washington, D.C. city limits must grant up to 16 weeks of medical leave in a 24-month period to address a serious health condition including pregnancy
disability and recovery from childbirth. This medical leave is separate from the 16 weeks of
job-protected leave guaranteed under the family leave provisions of the D.C. law.119

FEDERAL GOVERNMENT FPrivate Sector Employees
The Family & Medical Leave Act and the Pregnancy Discrimination Act provide job protection
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and protection from gender discrimination to new mothers and fathers.
Federal Employees
Federal employees have no additional beneﬁts beyond the federal FMLA.
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Paid Leave for Private Sector Employees

State by State
Comparison

*California has a ﬂexible sick leave
law that entitles all workers that have
access to sick leave to use it to care
for a seriously ill spouse or partner
temporarily disabled due to pregnancy
or recovery from childbirth but not
to care for a newborn. See California
Labor Code 233.
** To date, Montana’s AHIC program
remains unfunded.
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Extension of Unpaid Job-Protected FMLA
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Family Leave
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Paid Family Leave in the United States
Time for a New National Policy

Julia Isaacs, Olivia Healy, and H. Elizabeth Peters
May 2017
With both Republicans and Democrats talking about paid family leave, the time is ripe
for a new national policy. The current patchwork of public and private policies does not
meet the needs of mothers in the labor force. Positive outcomes from paid family leave
are emerging from programs in California, New Jersey, and Rhode Island. Yet, policy
choices must be made to refine and implement a national program of paid family leave.
These choices include who should be covered, how high should benefit amounts be, how
long should they be paid, how should benefits be funded and administered, and should
job protections be expanded? We review evidence from current state programs to help
policymakers as they consider plans for a national paid leave policy.

Higher Levels of Bipartisan Support than in the Past
Polls suggest that both Democrat (88 percent) and Republican (71 percent) voters are in favor of
“requiring employers to offer paid leave to parents of new children and employees caring for sick family
members.”1 During the most recent presidential campaign, candidates from both parties proposed plans
for paid family leave to allow workers to take time off to care for a new baby without losing their full
paycheck. In September 2016, candidate Donald Trump announced his support for a paid family leave
plan under which working mothers would qualify for six weeks of unemployment insurance benefits
after childbirth. Other presidential candidates proposed plans ranging from a tax credit to encourage
employers to offer at least four weeks of paid leave (Marco Rubio) to plans for a national program of 12
weeks of paid leave (Hillary Clinton and Bernie Sanders).
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Republican support for family leave marks a departure from the past. President George H. W.
Bush twice vetoed the Family and Medical Leave Act, which provided up to 12 weeks of unpaid family
leave, before President Bill Clinton signed it in 1993. Even so five Republican congresswomen attended
the campaign event where Donald Trump unveiled his proposal on paid family leave. Ivanka Trump, who
accompanied her father when he announced his maternity leave plan, highlighted the need for supports
for working mothers in her speech to the Republican National Convention and has met with members of
Congress to further discuss paid leave. Senator Deb Fischer (R-NE) has introduced the Strong Families
Act, which would provide a tax credit to encourage employers to provide 2 to 12 weeks of paid leave.
The bill is cosponsored by Senators Marco Rubio (R-FL) and Angus King (I-ME).
Many congressional Democrats support a more expansive program of paid family leave than
envisioned by Trump or other Republicans. Senator Kirsten Gillibrand (D-NY) and Representative Rosa
De Lauro (D-CT) introduced the Family and Medical Insurance Leave or FAMILY Act (S. 337/H.R. 947)
with 27 cosponsors in the Senate and 130 cosponsors in the House.2 This bill would provide up to 12
weeks of paid family benefits and would offer benefits to mothers after childbirth (as in the Trump plan)
and to fathers, adoptive parents, and people caring for ill family members. Benefits would equal twothirds of previous wages, a higher wage-replacement rate than in Republican plans.
The differences between Republican and Democratic approaches to paid leave are significant. Yet
with proposals under consideration in both the administration and Congress, the time may be ripe for
developing and enacting the first national program of paid leave in the United States. Increasing
frustration with the landscape of paid leave and the growth of state and local plans add further impetus
for change.

Inadequacy of Existing Patchwork of Leave Policies
Many American women need family leave. Two-thirds of first-time mothers worked during their
pregnancy in 2002–08, compared with 44 percent in the early 1960s (Laughlin 2011). Even so, the
United States is one of two countries that do not have a national paid leave policy to allow mothers to
spend time caring for their newborn and regain their health after childbirth. Almost all other countries
provide paid maternity leave, and many countries also provide paid paternity leave and the guarantee
that the parent can return to the same (or comparable) job (Addati, Cassirer, and Gilchrist 2014).
In the United States, working parents struggle to patch together paid and unpaid leave that varies
depending on type of work, employer size, work history, state of residence, and other factors. In 2016,
only one in seven US civilian workers (14 percent) had access to paid family leave as an employee
benefit. About two-thirds of employees (68 percent) had access to paid sick leave, and 38 percent had
access to short-term disability benefits (Bureau of Labor Statistics 2016).3 Some parental leave is
offered by private- or public-sector employers as part of their employee benefits package. In addition,
five states and the District of Columbia have enacted or implemented statewide family leave programs,
and six states and one territory offer partial wage-replacement benefits for pregnant women under
temporary disability insurance programs established in the 1940s and 1960s.4
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Working mothers with few or no options for paid leave may have to return to work immediately
after childbirth, quit employment, or take unpaid leave. Such unpaid leave may result in job loss,
because not all unpaid leave is job protected. Although the Family and Medical Leave Act of 1993
requires employers to guarantee job-protected, unpaid leave up to 12 weeks after the birth or adoption
of a new child, an estimated 41 percent of employees in the United States were not covered by the
Family and Medical Leave Act in 2012 (Klerman, Daley, and Pozniak 2012).5 Five percent of first-time
mothers who worked during their pregnancy in 2006–08 were let go from their job during pregnancy or
within six months of childbirth, 22 percent quit their job, 42 percent took unpaid leave, 10 percent took
disability leave, and 51 percent used paid maternity, sick, vacation, or other paid leave. These
percentages add to more than 100 percent because many mothers use a combination of arrangements
(Laughlin 2011).
Workers with less education and lower wages tend to have the least access to paid leave.
Mothers without a college degree are less likely to take paid leave than mothers with a college degree or
higher (19 versus 66 percent) (figure 1). They also are more likely to be let go from their job or quit their
job during pregnancy or shortly after childbirth (11 and 50 percent, respectively) (Laughlin 2011).
Comparisons of access to leave by wage levels or family income shows similar patterns.6 Absent a
national policy, access to paid leave is inadequate and inequitable.
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FIGURE 1

Leave Arrangements Used before or after Childbirth by Women Who Worked during Their
Pregnancy preceding Their First Birth, by Education Level
Let go from job

Quit job

Unpaid leave

Disability leave

Paid leave
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Less than high school
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Source: Lynda Laughlin, “Maternity Leave and Employment Patterns of First-Time Mothers: 1961–2008” (Washington, DC: US
Census Bureau, 2011), drawing on the Survey of Income and Program Participation, 2008 panel, wave 2.
Notes: The total exceeds 100 percent because mothers take multiple leave arrangements. Leave arrangements may have been
used before or up to 12 weeks after the birth.

Job loss and unpaid leave impose a financial hardship on many families right when they have
additional expenses. One study found that US households experienced a 10 percent decline in income
after childbirth, and single mothers who live without other adults face a 42 percent drop (Stancyzk
2016a). Families who took unpaid leave after childbirth reported using multiple strategies to pay their
bills, including cutting back on spending, using savings, taking on debt, cutting leave short, postponing
bill payment, receiving gifts or loans from friends and family, and going on public assistance (21 percent
of those taking unpaid leave and 48 percent of those with income less than $30,000 a year reported
going on public assistance) (Horowitz et al. 2017).

Increase in States and Municipalities Providing Paid Family Leave
More states and municipalities have moved forward on paid family leave. California enacted paid
family leave legislation in 2002, New Jersey in 2008, Rhode Island in 2013, and New York in 2016 (the
New York plan goes into effect in January 2018).7 These state programs, described in the
implementation section and in table 1, generally provide 55 to 67 percent of wages for 10 to 12 weeks
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(generally composed of six weeks of temporary disability insurance and four to six weeks of additional
paid family leave). In April 2016, San Francisco enacted a citywide paid parental leave program, funded
by employee and employer contributions, to cover wages not replaced under California’s state program.
In December 2016, the District of Columbia passed legislation authorizing eight weeks of paid family
leave, effective July 2020.8 More than 50 municipalities provide paid leave for municipal workers, with
at least two dozen cities and counties adopting such legislation in 2016 or early 2017 (National
Partnership for Women and Families 2017). Proposals to develop a national plan of paid family leave
can learn from the experience of existing programs, both in their empirical outcomes on employment,
families, and businesses, and in the choices made about operational details.

Emerging Outcomes of Paid Family Leave
Increasing evidence shows the effects of state-level, paid family leave programs on women, children,
families, and employers. We summarize this evidence, focusing on outcomes related to mother’s leavetaking and employment decisions, health and developmental outcomes, and effects on employers and
labor markets.

What Are the Effects on Mothers’ Labor Market Outcomes?
State programs have encouraged leave-taking among mothers and increased the likelihood that they
return to work after having a child. Recent studies using strong research methods show that paid
maternity leave in California increases the duration of mothers’ leave three to five weeks (Baum and
Ruhm 2016; Rossin-Slater, Ruhm, and Waldfogel 2013) and increases the probability that a woman is
employed in the 3 months before childbirth and 9 to 12 months after childbirth (Baum and Ruhm 2016).
Another analysis finds that paid leave laws in New Jersey and California increase women’s labor force
attachment in the months surrounding a birth (Byker 2016). This analysis is consistent with earlier
research showing that women with private paid leave were more likely to take maternity leave in the
month after childbirth and return to the labor force within a year (Joesch 1997). As such, paid leave
increases labor force attachment for women who would have otherwise exited work around childbirth.
Paid leave policies also affect a family’s finances after childbirth, through the direct payment of
leave and increased likelihood of mothers remaining in the labor force. Stancyzk (2016b) finds that
California’s paid leave program reduces mothers’ risk of poverty following a birth, particularly among
disadvantaged mothers. Research on the long-term employment consequences of state paid leave
programs is not yet available, but an increase in short-term attachment is likely to translate into longterm employment gains.
The positive effects of paid leave appear strongest for less-advantaged mothers. Women without
a bachelor’s degree in California and New Jersey were likely to have an increase in the number of weeks
“with a job” around childbirth and a decrease in time spent looking for a job 6 to 12 months after
childbirth for this same group (Byker 2016). Similarly, evidence suggests the increase in leave-taking
under California’s policy was large for disadvantaged mothers (less-educated and minority women),
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who may be less likely to take time off absent paid leave because of financial constraints (Rossin-Slater,
Ruhm, and Waldfogel 2013).

What Are the Effects on Health and Developmental Outcomes?
Paid leave may improve health and developmental outcomes, though evidence is still emerging. Paid
time off after a birth might increase the likelihood of breast-feeding, reduce parental stress that may
adversely affect children’s health and well-being, and promote healthy parent-child relationships.
Though the number of studies in this area is limited, the best evidence shows weakly positive or no
effects of paid maternity leave on maternal physical and mental health (Aitken et al. 2015; Chatterji and
Markowitz 2012).9 Studies suggest breast-feeding rates are higher in states where paid leave is offered
and among women receiving the benefit (Appelbaum and Milkman 2011; Huang and Yang 2015), and
other research links breast-feeding with positive health outcomes for children and mothers (Ip et al.
2007; US Department of Health and Human Services 2011). Research also shows paid leave may
improve birth outcomes and infant health (Bullinger 2015; Stearns 2015). Whether paid parental leave
has long-term benefits on children’s outcomes past infancy remains unanswered, in part because of the
recent implementation of such laws in the United States.

What Is the Effect on Employers and Labor Markets?
Paid leave policies were less onerous on employers than they expected. Some employers in California,
New Jersey, and Rhode Island were initially resistant to implementing a paid family leave policy. But
after implementation, surveys of employers showed they were more likely to have positive or neutral
views than negative views (Bartel et al. 2016).10 California employers found the new policy less onerous
than expected, and 90 percent or more of employers reported no changes or positive effects on
employee turnover, profitability, and productivity (Appelbaum and Milkman 2011).
Employers also can benefit from family-friendly policies through greater employee satisfaction
and reduced turnover. That mothers with access to paid family leave are more likely to return to their
employer suggests benefits to mothers (increased labor market attachment) and to employers (reduced
costs from not having to replace that employee, which are estimated to be about 20 percent of a
worker’s salary) (Boushey and Glynn 2012). There is limited direct evidence about turnover for firms
before and after implementation of paid family leave, but one study using California data finds no
adverse effect on firm turnover or wage costs when leave-taking rates rise (Rossin-Slater 2017).
Evidence is mixed on whether paid family leave improves or reduces overall employment rates of
young women. On one hand, family-friendly policies, including paid family leave, can increase the
likelihood that women will enter the labor force. Blau and Kahn (2013) argue that the lack of familyfriendly policies partially explains why female labor force participation rates are falling in the United
States relative to rates in other advanced western economies. On the other hand, implementing paid
parental leave could reduce women’s employment if these benefits increase the cost of hiring women,
who are most likely to take up benefits. The empirical evidence is mixed. Das and Polachek (2015) find
that paid family leave was associated with an increase in labor force participation among young women
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in California, but unemployment rates and unemployment duration for young women increased. Reed
and Vandegrift (2016) estimate that implementing paid family leave in New Jersey reduced
employment rates for 22- to 34-year-old women 8 to 9 percent, and Sarin (2016) finds that the cost (and
reduced employment) is greater for those with job-protected leave.
Evidence is also mixed on how paid leave affects the nature of women’s employment. Blau and Kahn
(2013) suggest that family-friendly policies may unintentionally encourage women to work part-time
and in low-skill occupations, but these results were found for countries outside the United States, where
leaves are generally longer than what is proposed in the United States. Other studies have found that
employers may use family-friendly policies such as paid family leave to attract high-skilled women
(Bailey and DiPrete 2016; Wasserman 2015).11
In sum, emerging evidence about the positive effects of paid family leave, combined with concerns
about the inequity and inadequacy of the current leave arrangements of working women facing
childbirth, have contributed to national proposals for paid family leave.

Implementation Choices for a National
Paid Family Leave Policy
As the Trump administration refines the plan outlined during the campaign and as members of Congress
develop and debate alternative plans, they must address key questions about implementation. Who can
take leave, and for how long? What percentage of wages will be replaced, and what is the maximum
benefit that will be paid? How will benefits be paid for and administered? Is there a guarantee to go back
to the same or comparable job? Below, we outline these choices and how they have been addressed by
existing US programs. Our goal is to clarify the choices and trade-offs in developing a national program
of paid family leave.

Who Should Be Covered?
Under the Trump plan, working mothers would qualify for six weeks of unemployment insurance
benefits after childbirth if they do not have access to paid maternity leave through their employer.
Under the more comprehensive FAMILY Act favored by Democrats, family leave could be taken by
mothers or fathers after the birth, adoption, or fostering of a new child or to care for a seriously ill family
member.
The Trump proposal targets maternity leave, which has broader public support and a greater
uptake than paternity leave. More Americans support paid maternity leave following birth or adoption
of a child than paid paternity leave (82 versus 69 percent) (Horowitz et al. 2017). Currently, paid leave
offered through private employers is more often available to new mothers than to new fathers. When it
is offered, men are less likely to take leave and take it for shorter periods (Gault et al. 2014).
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Many argue for paternity leave on equity grounds and because of evidence of benefits for
families. States that have enacted paid family leave provide paid paternity and maternity leave, and
fathers are treated the same as mothers under the Family and Medical Leave Act. In addition, 42
percent of countries (70 of 167 countries with data available) provide paid paternity or shared parental
leave (Addati, Cassirer, and Gilchrist 2014). Among younger Americans, support for paternity leave is
strong: 82 percent of Americans ages 18 to 29 believe fathers should have paid leave after birth or
adoption of a child, compared with 55 percent of Americans ages 65 and older.
Although most studies have focused on the consequences of maternal leave-taking, a few studies
have documented the consequences of paternal leave-taking. Research has demonstrated that when
fathers take leave, there are positive consequences for the mother, including fewer days of work lost
because of illness, reductions in depression, and increased earnings (Harrington et al. 2014). Other
studies find that when paternity leave is available, fathers are more likely to provide child care even
after the leave is over (Boll, Leppin, and Reich 2014; Nepomnyaschy and Waldfogel 2007; Tanaka and
Waldfogel 2007).
Another key coverage decision is whether to cover family leave for employees caring for sick
family members. Existing state programs provide such family leave, and such coverage would be
consistent with the unpaid leave provisions of the Family and Medicaid Leave Act. In California, roughly
88 percent of family leave claims filed between July 2015 and June 2016 were for the birth or adoption
of a new child, and 12 percent were because of the illness of a spouse, parent, or child.12 Extending paid
leave to all employees taking leave to care for qualifying relatives would increase costs and potential
benefits of paid family leave.
Part-time and low-wage workers are less likely to be covered if the plan has high work
requirements and restrictions on employer size. A higher percentage of the workforce is covered in
California than in New Jersey because of the difference in work requirements ($300 in earnings in
California versus $8,300 or $165 a week for a minimum of 20 weeks in New Jersey, as shown in table 1).

How Long Should Leave Be?
Another notable difference between the Trump proposal and the FAMILY Act favored by many
Democrats is the maximum amount of leave covered. The Trump plan would cover up to six weeks, and
the FAMILY Act would cover 12 weeks. Little empirical evidence shows the effects of 6 compared with
12 weeks of leave, because few programs offer less than 10 weeks of effective coverage. The
programs in California and New Jersey offer workers up to six weeks of partial paid leave after the birth
or adoption of a child (table 1). For biological mothers, this is in addition to pregnancy- and childbirthrelated temporary disability leave. In Rhode Island, benefits are provided up to four weeks (in addition
to six to eight weeks of temporary disability leave), for up to 12 weeks.
Duration of leave is an aspect of family leave policy that affects workers and firms differently.
Although workers may prefer longer leaves, firms must cover the employee’s work for the duration of
the leave, and longer leaves may be more costly for employers. Employers can benefit from a family
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leave policy if it increases the likelihood that an employee will return to her job, eliminating the cost of
hiring and training a new worker. But if the leave is too long, the employer may incur the costs of hiring
and training a replacement while the employee is on leave.
Leave duration under consideration in the United States is shorter than leave allowed in other
countries. A study of 185 countries found that 32 percent provide 12 to 13 weeks of paid maternity
leave, 30 percent provide 14 to 17 weeks, 23 percent provide 18 weeks or more, and 15 provide fewer
than 12 weeks (Addati, Cassirer, and Gilchrist 2014).
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TABLE 1

Key Parameters of Four State Family Leave Programs
California
Date
implemented
Reasons for
leave

New Jersey

Rhode Island

New York

2004

2009

2014

2018

Birth, family,
adoption, fostering,
serious illness of
family member
Earnings of $300 in
12-month period

Birth, family,
adoption, fostering,
serious illness of
family member
Earnings of $8,300 in
12-month period or
at least $165 a week
for 20 weeks

Birth, family,
adoption, fostering,
serious illness of
family member
Part- or full-time
employees who
worked 26 or more
consecutive weeks

Maximum
length of paid
leave
Wagereplacement
rate
Maximum
weekly benefit

6 weeksa

6 weeksa

Birth, family,
adoption, fostering,
serious illness of
family member
Earnings of $10,800
in 12-month period
or $3,600 in 12month period and ≥
$1,800 in one
quarter and total
earnings ≥ 150
percent higher than
highest quarter
earnings
4 weeksa

55 percent,
increasing to 60 and
70 percent in 2018b
$1,104

67 percent

55 percent

50 percent, rising to
67 percent by 2021

$605

$795

Financing of
benefits

Employee payroll tax
of 0.9 percent

Employee payroll tax
of 0.34 percent

Employee payroll tax
of 1.2 percent

Is paid leave
job protected?

No (workers may be
covered by FMLA
and California Family
Rights Act)

No (workers may be
covered by FMLA
and New Jersey
FMLA)

Yes

Capped at 50
percent of statewide
average weekly wage
rising to 67 percent
cap by 2021c
Employee payroll tax
(percentage not yet
issued)
Yes

Work
requirements

8 weeks, rising to 12
weeks by 2021a

Source: Sarah Jane Glynn, “Administering Paid Family and Medical Leave: Learning from International and Domestic Examples”
(Washington, DC: Center for American Progress, 2015); “State and Family Medical Leave Laws,” National Conference of State
Legislatures, July 19, 2016, http://www.ncsl.org/research/labor-and-employment/state-family-and-medical-leave-laws.aspx;
National Partnership for Women and Families (NPWF), “State Paid Family Leave Insurance Laws” (Washington, DC: NPWF,
2017); “Paving the Way to the Nation’s Strongest Paid Family Leave Policy,” New York State, accessed April 20, 2017,
https://www.ny.gov/programs/new-york-state-paid-family-leave.
Note: FMLA = Family and Medical Leave Act.
a

Biological mothers also are typically eligible for six to eight weeks of leave after childbirth under temporary disability insurance

programs in these four states.
b

The wage-replacement rate in California will increase to 70 percent for low-income workers and 60 percent for other workers,

effective 2018.
c
The New York average weekly wage was $1,306 in fiscal year 2010, suggesting a cap of $653.
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What Should Benefit Amounts Be?
Benefit levels were not detailed in Trump’s 2016 plan. But if benefits follow the model of current
unemployment benefits, they would be roughly half a working mother’s previous wages, up to stateestablished caps. The FAMILY Act provides benefits equal to two-thirds of average wages, with a
monthly maximum of $4,000. Current state plans have wage-replacement rates between 55 and 67
percent, with weekly benefit caps ranging from $605 to $1,104 (table 1).
Setting wage-replacement rates and maximum caps affects program costs. Trade-offs between
higher wage replacement rates and higher caps also shape who is likely to benefit from policies and
who will take them up. A higher wage-replacement rate but lower maximum benefit cap, as in New
Jersey, is more favorable to low-wage workers because they are less likely than other workers to be
affected by the cap. Another option for assisting low-wage workers while controlling costs is to provide
them with higher replacement rates than other workers. Graduated wage-replacement rates—to go
into effect in California in 2018 and included in DC’s current legislation—could increase participation in
paid leave programs by making leave-taking more affordable for low-wage employees.

How Will Benefits Be Funded and Administered?
Both the Trump plan and the FAMILY Act follow a social insurance model, where workers contribute
pooled resources through payroll taxes to a government-run social insurance fund, and replacement
wages are paid to workers who take leave for a qualifying reason (Glynn 2015). This is in contrast to
employer mandates (used for the Family and Medical Leave Act), tax credits to encourage employer
plans (favored by Senators Rubio and Fischer), or financing benefits through general funding (proposed
by Secretary Clinton13). Most countries use a social insurance model to administer paid family leave, as
do the four existing state plans.14
Employee payroll contributions fund state programs, with the payroll tax ranging from 0.34
percent to 1.2 percent of earnings (table 1).15 For a worker with median annual earnings, the tax
amounts to between $109 and $384 a year (Montana Budget and Policy Center 2015). The proposed
payroll tax for the FAMILY Act is 0.2 percent. The details of how benefits would be funded under
Trump’s paid leave proposal were not clear from materials released in September 2016, except for
references to reducing unemployment fraud. If the proposed six-week maternity benefits were funded
through an employee payroll tax, the rate would likely be lower than existing plans, given the more
modest scope of coverage and benefits.
Building on existing social insurance programs can ease the administration of family leave
benefits. Current state family leave programs are built on temporary disability programs, allowing
states to take advantage of disability insurance infrastructure for collecting payroll contributions,
processing claims, and administering benefits. Because most states do not have temporary disability
insurance programs, national proposals suggest alternate platforms. The Trump proposal would have
maternity benefits administered through unemployment insurance programs (administered by state
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departments of labor), whereas the FAMILY Act proposed a national plan of parental benefits
administered by a new office of the Social Security Administration.
There is precedent for considering unemployment insurance to provide paid family leave. From
2000 to 2003, 15 states considered legislation to enact “baby UI” programs authorizing the payment of
unemployment insurance benefits to eligible parents after the birth or adoption of a child.16 The US
Department of Labor regulations authorizing such programs were controversial and were repealed in
2003 before any state enacted legislation (though California did enact its family leave program based on
temporary disability insurance, another program administered by its state department of labor).
A key advantage of building on unemployment insurance programs is that state departments of
labor have the quarterly earnings data to determine work history, and they are accustomed to
reviewing applications and issuing benefit checks relatively quickly (Winston 2014; Zielewski and
Waters Boots 2010). Yet many state unemployment compensation programs are on unstable financial
footing, without sufficient reserves to weather a recession (Vroman and Woodbury 2014). Using the
unemployment insurance system for family leave benefits may be further complicated by distinctions
between state and federal unemployment trust funds.17 Alternate programs within state departments
of labor, such as workers compensation, have been proposed in bills before state legislatures (Montana
Budget and Policy Center 2015).
Finally, a key decision is whether parental leave benefits should vary from state to state (like
unemployment benefits) or whether there should be a national policy with uniform coverage rules and
wage-replacement rates (like Social Security benefits). One middle-ground option is to have a national
policy on coverage and benefit amounts, but have it administered by state agencies (as occurs in the
Supplemental Nutrition Assistance Program).

What Should Job Protections Be?
An important consideration is whether paid leave laws provide workers the promise of their old jobs
upon return to the labor force. The Rhode Island law mandates job-protected leave, but such provisions
exist in California and New Jersey only for workers covered under the Family Medical Leave Act.
Coverage under the act is more restrictive than coverage for paid family leave in California and New
Jersey, and some California workers have taken leave under the false belief their jobs would be
protected only to find out after taking leave that they had been let go (Firestein, O’Leary, and Savitsky
2011). Job protection, or lack thereof, affects who can access benefits. Workers with lower education or
income are less likely to qualify for job-protected, unpaid leave under the Family and Medical Leave Act
(Jorgensen and Appelbaum 2014; Ross Phillips 2004). Without this guarantee, low-wage workers with
limited financial security may forgo benefits rather than risk losing their jobs because of leave. Job
protection is also a key aspect of family leave policies that can promote female attachment to the labor
market, because it enables a worker to return to the same employer, so the worker does not lose joband firm-specific human capital (Stearns 2016).
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Conclusion
The Trump proposal for paid maternity leave, as well as growing interest among national and state
legislators, offers the possibility of moving forward on family leave policies. A national policy could
address the inadequacies and inequities of current leave options facing parents of newborn children.
Existing state paid family leave has had positive effects on mothers’ labor market outcomes. Strong
evidence shows it induces more mothers to take leave and for longer periods and increases the
likelihood that women return to work after having a child. Paid leave also can have positive effects on
mothers’ physical and mental health, as well as young children’s health outcomes. Improvements across
these domains appear to be larger for disadvantaged families, who are especially constrained without
access to paid leave benefits. Paid family leave also can improve worker retention, and employers in
states that have implemented such policies are generally neutral or positive toward public programs of
paid family leave. Finally, building upon existing social insurance programs could ease implementation of
a new program of paid family leave.
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Notes
1.

“Americans’ Views on Income Inequality and Workers’ Rights,” New York Times, June 3, 2015,
https://www.nytimes.com/interactive/2015/06/03/business/income-inequality-workers-rights-internationaltrade-poll.html?_r=1.

2.

Family and Medical Insurance Leave Act, H.R. 947, 115th Cong. (2017).

3.

In 1978, the Pregnancy Discrimination Act granted women the right to use their sick leave and disability
benefits for pregnancy-related medical conditions, including childbirth.

4.

States and territories with temporary disability insurance programs include California, Hawaii, New Jersey,
New York, Puerto Rico, and Rhode Island. Mothers are generally allowed six to eight weeks of temporary
disability insurance leave after childbirth. Some states allow additional leave before delivery date. In others,
the total leave before and after delivery date is six to eight weeks, barring pregnancy complications (Stearns
2015). Four of these states (California, New Jersey, New York, and Rhode Island) have used their temporary
disability insurance programs as a springboard for paid family leave programs (the New York program goes
into effect in January 2018).

5.

Receiving coverage under the Family and Medical Leave Act requires that an employee work in a firm with 50
or more workers, work 1,250 or more hours annually, and work for a firm for 12 months before taking leave.

6.

Only 6 percent of workers in the bottom income quartile have access to paid family leave (compared with 22
percent of workers in the top quartile), and workers in the bottom quartile also have lower access to sick leave
(41 versus 87 percent) and temporary disability benefits (18 versus 53 percent) (Bureau of Labor Statistics,
2016, tables 16 and 32).

7.

Washington State also enacted a program in 2007, but it has never been funded or implemented.

8.

Implementation remains uncertain. The mayor neither signed nor vetoed the bill passed by the city council,
allowing it to become law without her signature. An alternate plan with a lower payroll tax was introduced to
the city council in February 2017, adding further uncertainty to the status. If adopted as enacted in 2016, the
program would be one of the nation’s most generous, providing a wage replacement of up to 90 percent.

9.

See also Mary C. Schroeder, “The Economics of Mandated Paid Leave” (PhD dissertation, Emory University,
2010).

10. See also “Paid Leave Research,” National Partnership for Women and Families, accessed April 20, 2017,
http://www.nationalpartnership.org/issues/work-family/paid-leave-resources.html.
11. See also Julia Greenberg, “Tech’s Selfish Reasons for Offering More Parental Leave,” Wired, August 13, 2015,
https://www.wired.com/2015/08/techs-selfish-reasons-offering-parental-leave/; and Patricia Garcia, “Why
Silicon Valley’s Paid Leave Policies Need to Go Viral,” Vogue, August 6, 2015,
http://www.vogue.com/article/paid-parental-leave-netflix-silicon-valley.
12. “Paid Family Leave (PFL) Program Statistics,” California Employment Development Department, accessed
April 20, 2017, http://www.edd.ca.gov/Disability/pdf/qspfl_PFL_Program_Statistics.pdf.
13. “Paid Family and Medical Leave,” HillaryClinton.com, accessed April 21, 2017,
https://www.hillaryclinton.com/issues/paid-leave/.
14. The second-most-common model in other countries is employer mandates, followed by publicly funded
programs (Addati, Cassirer, and Gilchrist 2014).
15. In California and Rhode Island, the same mechanism—employee payroll contributions—finances the state’s
paid family leave and disability insurance systems. In New Jersey, employee payroll contributions finance paid
family leave insurance, but the disability insurance program is funded by employer contributions.
16. States were allowed to enact such programs under US Department of Labor regulations issued in June 2000
(20 CFR Part 604), which established an option for Baby and Adoption Unemployment Compensation, allowing
family paid leave at levels and duration set by participating states (Franco 2004; Vroman 2001).

14

PAID FAMILY LEAVE IN THE UNITED STATES

Appendix I–149

17. Mark Gimein, “Why Trump’s Maternity-Leave Plan Won’t Work,” New Yorker, September 16, 2016,
http://www.newyorker.com/business/currency/why-trumps-maternity-leave-plan-wont-work.
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May 16, 2017
VIA EMAIL and U.S. MAIL
William Schifino, President
The Florida Bar
651 E Jefferson Street
Tallahassee, FL 32399
Re: Unanimous Support of the YLD Board for the proposed Parental Leave
Continuance Rule
Dear President Schifino:
At its most recent board meeting on May 5, 2017, The Florida Bar Young
Lawyers Division Board of Governors voted unanimously to support the
proposed Parental Leave Continuance Rule pending before The Florida Bar
Board of Governors. This followed the unanimous recommendation of the rule
from the Young Lawyers Division Executive Committee a month before the
meeting.
While the YLD board took careful consideration of the arguments against such a
rule, we see the rule as groundbreaking and necessary. The rule is consistent with
issues the YLD has prioritized, such as supporting women in the profession and
encouraging health and wellness of all attorneys. Our board members, through
personal experience and/or the experiences of family members, friends, and
constituents, including the responses to our 2015 survey, are aware of a number
of situations where continuances were denied for expecting parents, as well as
similar situations where new and expectant mothers were treated poorly in the
courtroom. How attorneys are treated in the courtroom – and particularly the trial
experience they develop – affects how they are perceived by their clients, their
peers, and their employers for the rest of their career.
The rule as written balances the interest of the attorney, the client, and the
opposing party. The rule only applies to lead trial counsel making a request
within a reasonable time after learning of the basis of the continuance, and the
attorney seeking the continuance must show a lack of substantial prejudice if
challenged by an opposing party proffering a basis for a claim of substantial
prejudice. Although I believe many members of our board would support an even
broader rule, we wholeheartedly support the current version and ask the Board of
Governors to vote in favor of it and send it to the Florida Supreme Court.
If you have any questions about the YLD board’s unanimous vote in favor of the
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proposed Parental Leave Continuance Rule, please feel free to contact me by phone at 386-428-3311
or by email to kmiller@surfcoastlaw.com.

Sincerely,

Katherine Hurst Miller
President
cc:

Jack Harkness (via email)
Michael Higer (via email)
Michelle Suskauer (via email)
Krys Goodwin (via email)
Zack Zuroweste (via email)
Christian George (via email)
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F. Scott Westheimer
From:
Sent:
To:
Subject:

adam@portnowlaw.com
Wednesday, May 17, 2017 4:09 PM
F. Scott Westheimer
RE: Proposed Parental Leave Rule

Scott,
I strongly support the concept of the Parental Leave Rule and urge you to support it and do whatever you can to get
others on the BOG to get behind this rule. The "examples" starting on page 11 of the special committee's report are all
the reason we need to have this rule. These are nothing less than horror stories that should never happen in a self
governing profession that prides itself on ethics, professionalism and civility. Being a female attorney is hard enough
without having to deal with the humiliation of being denied a continuance due to a pending childbirth or adoption. Not
only common sense, but compassion and quality of life considerations require that a rule be in place to protect
attorneys and their clients in these situations.
Sincerely,
Adam Portnow

Adam 8. Portnow, Esq.
l.aW Office of Adam B. Portnow, P.L
{941)373-1797Work
adam@portnowlaw.com
. r;

2071Ma1n Street

iq

Sarasota, Fl 34237

· } http:flwww.portnoWfaw.com

LAW OFFICE OF ADAM B. PORTNOW, P.L.
Registered U.S. Patent Attorney
2071 Main Street
Sarasota, FL 34237-6038
Tel: (941)373-1797
Fax: (941)955-1648
Email: adam@portnowlaw.com
www.portnowlaw.com
The information contained in this e-mail (including any attachments} is intended solely for its authorized recipient(s} and may be
confidential and legally privileged. If you are not an intended recipient or responsible for delivering some or all of this transmission
to an intended recipient, you have received this transmission in error and are hereby notified that you are strictly prohibited from
reading, copying, printing, distributing or disclosing any of the information contained in it. In that event, please contact us
immediately by telephone at {941) 373-1797 and delete the original and all copies of this transmission (including any attachments)
without reading or saving in any manner.

From: F. Scott Westheimer [mailto:swestheimer@smrl.com]
Sent: Monday, May 01, 2017 2:43 PM
To: sierra@butlerelderlaw.com; LoriDorman@BPDLawOffice.com; anne.douglass@verizon.net;
robert.eschenfelder@mymanatee.org; JFowler-Hermes@WilliamsParker.com; jgoethe@barneswalker.com;
paul@bradentonfamilylawyer.com; andrea@amjlawfirm.com; mpowers@blalockwalters.com;
rproctor@rebeccaproctor.com; astpaul@dyefirm.com; Charlie Telfair <cwtelfair@lutzbobo.com>;
1
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F. Scott Westheimer
From:

Sent:

To:
Subject:

Sara Castro <scastro@farr.com>
Wednesday, May 17, 2017 12:13 PM
F. Scott Westheimer
RE: Proposed Parental Leave Rule

I am in favor of this rule change. Please let me know if you would like any more detail. Thank you.

Sara Castro I Associate
FARR, FARR, EMERICH, HACKETI, CARR & HOLMES, P.A.
99 Nesbit Street, Punta Gorda, Florida 33950
941.639.1158 IF: 941.639. 00281 Sara's Bio I farr.com

JJ FAIUtLAWFIRM
From: F. Scott Westheimer [mailto:swestheimer@smrl.com]
Sent: Monday, May 01, 2017 2:43 PM
To: sierra@butlerelderlaw.com; LoriDorman@BPDLawOffice.com; anne.douglass@verizon.net;
robert.eschenfelder@mymanatee.org; JFowler-Hermes@WilliamsParker.com; jgoethe@barneswalker.com;
paul@bradentonfamilylawyer.com; andrea@amjlawfirm.com; mpowers@blalockwalters.com;
rproctor@rebeccaproctor.com; astpaul@dyefirm.com; Charlie Telfair <cwtelfair@lutzbobo.com>;
abreitinger@blalockwalters.com; ryanc@legalaidofmanasota.org; nchipurnoi@boyerboyer.com; ac@harlleebald.com;
cucinotta.kristina@gmail.com; sean@espositolegal.com; jhorne@kallinsandlittle.com; ajohn@blalockwalters.com;
Jlevy@blalockwalters.com; jel@harlleebald.com; tquinlan@manateelegal.com; grace@leglerflynn.com;
bgs@phkhlaw.com; atullidge@blalockwalters.com; ineedjusticenow@gmail.com; Kerry@macklawfirm.org;
sboone@boone-law.com; dan@danpolicastrolaw.com; susan@ctrust.com; bob@k-rlaw.com; jjdulmer@aol.com;
Kelley@mdhpa.com; bryan@kesslerlawvenice.com; tony@mowrylawoffice.com; ekdubose@matthewseastmoore.com;
kbruning@bentleyandbruning.com; Chip.gaylor@mgswlaw.com; Nancy E. Cason <ncason@smrl.com>; dcherry@slk
law.com; aarchbold@fergesonskipper.com; jcarroll@jud12.flcourts.org; dclayton@claytonlawyers.com;
stacy.dillard@flalandlaw.com; haskins@lumpkinhaskins.com; dbk@keaneandkeane.com; jlessinger@icardmerrill.com;
tonya@mcintyrefirm.com; Jonathan Whitney <JWhitney@lutzbobo.com>; adam@portnowlaw.com;
kerry@macklawfirm.org; adam@portnowlaw.com; Amanda King <aking@smrl.com>;
bgoodrich@bentleyandbruning.com; Cathy.Kenney@swfwmd.state.fl.us; cunkel@mctlawyers.com;
echristy@williamsparker.com; erin@ittslaw.net; hagenbrody@gmail.com; isayeg@mctlawyers.com;
jbutler@dglawyers.com; mgood@matthewseastmoore.com; Sara Castro <scastro@farr.com>;
zbuffington@williamsparker.com
Cc: HLipps@jud12.flcourts.org; Graceann Frederico <mcba@manateebar.com>
Subject: Proposed Parental Leave Rule

Dear Manatee County Bar and Sarasota County Bar leaders

Good afternoon everyone. I am sending this email to you in your capacity as a leader of either the Manatee County Bar
Association, Sarasota County Bar Association, South County Division of the Sarasota County Bar Association, or their
respective YLD Board of Directors. As some of you may have read in prior issues of the Florida Bar News, on the Bar's
website, or on its social media pages, The Florida Bar Special Committee on Parental Leave in Court Actions (A joint
committee appointed by President Schifino consisting of members of the Diversity and Inclusion Committee and the
Rules of Judicial Administration Committee), has recommended draft Rule 2.750 on Parental Leave. Our own Robert
1
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F. Scott Westheimer
From:

Margaret Good <mgood@matthewseastmoore.com>
Thursday, May 18, 2017 2:48 PM
F. Scott Westheimer
TFB Parental Leave Rule
Parental Leave letter to Schifino.pdf

Sent:
To:
Subject:
Attachments:

Hey Scott,
I hope all is well with you! I saw you from a distance last night at the judicial reception, but didn't make it over to say
hi! I want to touch base with you about the parental leave rule. You may have heard that at our last YLD Board
meeting, our board voted unanimously to support the rule. I know TFB Board is voting on it at their next meeting and I
wanted to make sure you knew how important the rule is to the young lawyers in the state. I've attached the letter that
Katherine sent to Bill Schifino with our official position. If you are interested, I would be happy to talk to you about the
reasons our board voted in favor of it.
Thanks for being a great representative of the
Margaret

12th

Circuit!

MARGARET ROWELL GOOD
Attorney at Law
1626 Ringling Boulevard, Suite 300, Sarasota, FL 34236-6815
Tel: 941-366-8888 I Toll: 877-472-m8 I Fax: 941-954-7777

Email: MGood@MatthewsEastmoore.com
Web: www.MattbewsEastmoore.com

••

I

ANNIVERSARY

This e-mail message and any documents attached to it may contain privileged and confidential attorney-client communications and/or attorney work
product. It is intended only for the use of the individual(s) or entity named on the e-mail. If you are not the intended recipient, or the
employee or agent responsible for delivering it to the intended recipient, you are hereby notified that reading, copying, disclosing, distributing
and/or taking or refraining from taking any action in reliance on this e-mail is strictly prohibited. If you have received this e-mail in error,
please immediately return it to the sender and delete it from your system.
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May 19, 2017
Via E-Mail - swestheimer@smrl.com
Scott Westheimer, Esq.

12th Circuit BOG Representative
SyprettMeshad, et al.
1900 Ringling Blvd.
Sarasota, FL 34236
Re:

Proposed Rule 2.570 - Parental Leave

Dear Scott,
At our last Sarasota County YLD Board meeting, the Board held a vote regarding the
proposed rule on parental leave continuances that will be brought before the BOG for a vote this
month. I am honored to report that the Sarasota County YLD Board. voted unanimously in
support of proposed Rule 2.570. As you know, the Florida Bar YLD Board of Governors also
voted unanimously in support ofthis rule at its last meeting.
I hope that as our Board of Governor Representative from the 12th Judicial Circuit you
will vote in favor of the proposed rule as well. If you want to discuss the proposed amendment
further, I would be happy to share my thoughts and the thoughts of our Board as to why we
believe this is a positive rule.

al
, ALFA1nternatlon.
t118tloltal
Legal ~
Local ~Woddwlde

"AV.,, RATEP BY MARTINDALE-HUBBELL
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Godwin, Krys
From:
Sent:
To:
Subject:

Scott, Rosalyn
Friday, May 19, 2017 11:16 AM
Godwin, Krys
FW: Parental Leave Continuance Rule

another
_______________________________
Rosalyn A. Scott
(850)561-5759 phone

From: Adam G. Rabinowitz [mailto:arabinowitz@broadandcassel.com]
Sent: Thursday, May 18, 2017 4:09 PM
To: Scott, Rosalyn <rscott@floridabar.org>
Subject: FW: Parental Leave Continuance Rule
Here is an e‐mail I just received and thought it should be shared on this issue. Probably too late to be included in the
BOG materials…
From: Benjamin Angela [mailto:ABenjamin@broward.org]
Sent: Thursday, May 18, 2017 3:37 PM
To: Adam G. Rabinowitz <arabinowitz@broadandcassel.com>
Subject: Parental Leave Continuance Rule
Dear Adam:
I hope you are doing well. I am an Assistant County Attorney in Broward County, and I am writing you to indicate my
support of the Proposed Parental Leave Continuance Rule. Initially, I was anticipating writing this email to tell you
about my experience as a young female litigator, practicing while pregnant with my two children. But, in retrospect, I
realize that the benefits of this rule for women are clear. Instead, I want to tell you about the benefits that this rule will
have for male attorneys with families. Oftentimes male attorneys also would like time with their newborn
children. Such requests are stigmatized by our society in general, and our profession more specifically. I remember
being a young lawyer and hearing of partners in big law firms that would make fun of men requesting such leave, and of
other male attorneys having to run from their wife and newborn child in the hospital to court the next day, because a
judge refused to grant such lawyer a continuance.
These examples are more wide‐spread than people think. In addition, these examples are not simply bad or sad for the
particular lawyer and their family, but rather are bad for our profession. We cannot possibly sustain quality‐members of
our profession if we are telling lawyers that they must choose between being with their newborn child and being
successful in their careers. This tension is simply not tenable.
I understand that some people are claiming that the proposed Rule should not be approved because it either takes away
discretion from the judges or it will allow lawyers to “game the system.” But, the Rule itself is drafted to require
reasonable notice, thereby providing the Judge some discretion as to determine the reasonableness of such notice, and
preventing a lawyer from making such a request on the eve of trial, simply to “game the system.”
1
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As my representative with the Board of Governors, I therefore ask you to support the proposed Rule. Please feel free to
reach out to me if you would like to discuss my position any further. I look forward to seeing how you vote on this
important issue.

Angela F. Benjamin
Office of the County Attorney, Assistant County Attorney
115 S. Andrews Ave., Suite 423
Ft. Lauderdale, Florida 33301
Phone: (954) 357‐7600, Fax: (954) 357‐7641
abenjamin@broward.org

Under Florida law, most e-mail messages to or from Broward County employees or officials are public
records, available to any person upon request, absent an exemption. Therefore, any e-mail message
to or from the County, inclusive of e-mail addresses contained therein, may be subject to public
disclosure.
THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND CONFIDENTIAL. IT IS INTENDED FOR THE USE OF
THE INDIVIDUAL OR ENTITY NAMED ABOVE. ANY ATTACHMENTS TO THIS TRANSMISSION ARE FOR THE SOLE PURPOSE OF CONVEYING THE
DIRECT WRITTEN AND COMMONLY VISIBLE COMMUNICATION CONTAINED THEREIN. NO TRANSMISSION OF UNDERLYING CODE OR
METADATA IS INTENDED. USE OF ANY ATTACHMENT FOR ANY PURPOSE OTHER THAN RECEIPT OF THE DIRECT WRITTEN COMMUNICATION
CONTAINED THEREIN IS STRICTLY PROHIBITED. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPY OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED
THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY AND RETURN THE ORIGINAL MESSAGE TO THE SENDER. THANK YOU.

Please note: Florida has very broad public records laws. Many written communications to or from The Florida Bar
regarding Bar business may be considered public records, which must be made available to anyone upon request. Your
e‐mail communications may therefore be subject to public disclosure.
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Visier Insights Report:
Gender Equity
TM

Appendix J–1

Gender equality in the workforce, in particular
the disparity in earnings, is an issue of incredible
focus and debate.

The latest US Bureau of Labor
Statistics (BLS) report on women
in the workforce highlights that
full-time salaried women earn on
average 82.5% of the wages of their
male colleagues.1 In the last 20 years,
despite considerable attention by
researchers and commentators,
this number has only improved by
8%—a slow pace of improvement
that indicates removing the gender
wage gap entirely is more than a
generation away.

1 US Bureau of Labor Statistics, Women in the Labor Force: A Databook, December 2015

Visier Insights Report:
Gender Equity
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Median weekly earnings
for full-time workers

Source: US Bureau of Labor Statistics
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Figure 1: The gender wage gap over time
The slow pace of improvement over the past 20 years
indicates removing the gender wage gap entirely is more
than a generation away

Numerous studies highlight that the gender wage
gap cannot simply be explained as “unequal pay for
equal work.” Rather, studies have proven gender pay
inequity to be a systemic challenge where women
as a whole earn less than men on average, and do so
across education levels and occupations.
In this inaugural Visier InsightsTM report, we explore
the large systemic reasons behind why the gender
wage gap exists, and what steps need to be taken

to close it. Leveraging our unique and in-depth
database of anonymized, standardized customer
workforce data, we share new insights, examining
the dynamics of how men and women’s careers in
American enterprises evolve over time. We uncover
a new finding we call the Manager Divide, which
clearly links an underrepresentation of women in
manager positions—at key points in their careers—to
an enlarged gender wage gap.

Visier Insights Report:
Gender Equity
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The Manager Divide

FINDINGS

· There is a pronounced dip in the percentage of

The Manager Divide—an
underrepresentation of women in
manager positions—significantly
contributes to the gender wage gap.

women in the workforce between the ages of
25 and 40, the same age range in which women
commonly have children

· The gender wage gap widens at age 32, starting
with women earning 90% the wages of men, and
decreasing to women earning 82% the wages of
men by age 40

· Women are underrepresented in manager positions
from age 32 onwards—the same age at which the
wage gap between men and women broadens

· Manager wages are, on average, 2 times that of
non-manager wages

· Having the same representation of women in
manager positions as men would reduce the
gender wage gap to 10% across all age groups—
an improvement most notable for the age 32 and
older population

Visier Insights Report:
Gender Equity
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The Manager Divide : Key Report Findings
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gender wage gap
The gender wage gap widens at age
32, starting with women earning 90%
the wages of men, and decreasing to
women earning 82% the wages of men
by age 40. The timing of this widening
gap aligns with a pronounced dip in
the ratio of women (to all workers) in
the workforce.
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Discovering the truth behind
the gender wage gap

Today we know that when all full-time salaried
women are compared to all full-time salaried men,
women earn on average 82.5 cents for every dollar
earned by men.2 Yet there is little insight into why
this difference exists.
Despite decades of tracking and research, publicly
available benchmark data on gender equity is limited:
you can get a picture of workforce composition, see
how many women compared to men hold various
roles, and compare average weekly salaries by
gender and occupation, but the ability to examine
the data from multiple dimensions to uncover new
findings is highly constrained. As a result, there has
been limited insight into why the gap exists and
persists, which can guide companies and policy
makers on how to close the wage gap.

Looking at Visier Insights data for companies
from November 1, 2014 to October 31, 2015, we
started by exploring how the wage gap changes as
workers progress in their careers and the impact
that generational differences might have. First, we
compared how salaries for men and women differ by
age. While at all ages women earned less than men,
the data showed a clear inflection point, where the
gender wage gap widened significantly:
From age 32 onwards the gender wage gap grew:
women earned 90 cents on the dollar up until their
early 30s, after which the wage gap widened to 82
cents on the dollar by age 40.

But that is changing.
With the Visier Insights database—an aggregation of
anonymized and standardized workforce databases
containing 165,000 employees from 31 companies
(a subset of Visier’s customers)—we are able to
examine gender equity metrics like never before.

2 BLS Reports, Women in the labor force: a databook, December 2015

Visier Insights Report:
Gender Equity
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Why does the gender wage gap widen for workers in their 30s? Is it
a reflection of generational change: is the smaller wage gap for our
youngest working generation the payoff of the efforts made by older
generations to achieve gender equity? The answer is no—we found
no evidence to support this view. Rather, we found evidence that
challenges this belief.
If the wage gap was a generational issue, then the wage gap would
consistently widen with the aging population. In other words, the older
the workforce, the larger the gender wage gap would be. Instead, we
found a slight narrowing of the wage gap after age 55.
Further, if generational change was the cause, we would expect
promotions to be higher for younger generations of women. Instead,
when reviewing promotion events by age, we found no significant
difference in the overall rate of promotions in any age range for women
or men. Visier Insights showed that the overall average promotion rate
in 2015 was 12.6—a rate that had no significant difference for men and
women. In fact, in all age groups promotions had no clear gender bias:
men and women received promotions mostly equally in 2015.
We also did not see a bias for men in performance evaluations. In fact,
women generally received higher performance evaluations than their
male counterparts across all age groups.
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Average promotion rate

WHAT IS A MANAGER?
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While some definitions of a
manager extend to include
individuals in charge of a certain
set of tasks, but no people, in this
report we consider a manager
to be someone responsible for
overseeing or directing the
work of a group (or groups) of
individuals.
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Figure 6: Gender equity in promotion rates by age
Visier Insights showed that in all age groups promotions had
no clear gender bias

After identifying that generational change was not causing the gender
wage gap to close, we dug deeper into data. Focusing the Visier Insights
lens on one type of promotion, we uncovered a new finding:
We discovered the Manager Divide.
When we looked at manager positions and the proportion of women
holding those positions, we uncovered a valuable insight: women are
underrepresented in manager positions from the age of 32 onwards—the
same age point at which the wage gap between men and women widens.3
The same proportion of men in their 20s are managers (5-12%), as
proportion of women in their 20s are managers (5-12%). However, at
age 32—the same age at which the gender wage gap noticeably widens
—a larger proportion of men hold manager positions than proportion
of women, increasing to as much as a 10-point gap. This occurs despite
women showing the same overall rate of promotions, and higher average
performance ratings.
In other words, women are promoted at the same rate as men during
this age range, but men are more likely to be promoted into manager

Uniquely, Visier has the ability to
automatically identify managers
based on organizational
hierarchy: if a worker has one or
more direct reports, he or she
is classified as a manager. As a
result, Visier is able to achieve a
more accurate view of a manager
population than other methods
allow, such as the common
“manager by title” guesswork
method.
For example, using US Bureau
of Labor (BLS) data researchers
can guess manager populations
by looking at occupation titles
that include the term manager.
However, in many cases the
people holding these titles are
not actual people managers.
Consider HR Managers,
Advertising and Promotions
Managers, Financial Managers, or
Purchasing Managers. All of these
“managers” are grouped by BLS
under the category, Management,
business, and financial operations
occupations, but do not equate
to roles that typically have
actual people management
responsibilities.

roles than women.

3 Visier Insights identifies managers based on the organizational hierarchy: if a
worker has a direct report, he or she is counted as a manager. This is further
clarified by Visier customers who may override this manager identification for
specific individuals as needed. See sidebar for more information.
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Proportion of population
who are managers

Figure 7: The Manager Divide:
Underrepresentation of women in
manager positions from the age of
32 onwards
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Visier Insights found that when
the proportion of women who
are managers is compared to
proportion of men who are
managers, by age, women are
underrepresented in manager
positions from the age of 32
onwards—the same age point at
which the wage gap between men
and women widens.

How does the Manager Divide impact the gender wage gap? Visier
Insights data shows that managers on average earn nearly double the
salary of non-managers. Therefore, a disparity in the proportion of
women compared to proportion of men holding manager positions has a
direct impact on the overall average earnings of women.
With managers earning on average 2x the wages of non-managers,
the Manager Divide—an underrepresentation of women in manager
positions—directly drives the gender wage gap.
But how much could the wage gap be closed if this gender disparity in
manager positions was removed? We evaluated this by scaling up the
fraction of female workers who are managers (of all female workers), to
match that of male workers who are managers (of all male workers), and
then applied the female manager salaries (the actual average salaries
for female managers) to this artificially-generated population of female
managers. The finding was conclusive.
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Average salary (in thousands of dollars)

OCCUPATIONAL CHOICES
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Figure 8: The improvement in gender pay equity that would occur by removing
the Manager Divide
If the Manager Divide was removed and, therefore, the same proportion of women
held manager positions as proportion of men (light blue), the gender wage gap
across all workers would be reduced by just over one third for those over the age
of 32. If this “augmented” population of female managers were then given the same
average salary as male managers, the gap would be further reduced (light purple).

Removing the Manager Divide—having the same proportion of female
workers in manager positions as proportion of male workers—would
reduce the gender wage gap by just over one third for workers over

Occupational choices do have an
impact on the average earnings
for women compared to men,
with women often more likely to
be employed in occupations that
have a lower earning potential
than others. For instance, in
2014 women made up 81% of
elementary and middle school
teachers, 90% of registered
nurses, and 87% paralegals & legal
assistants; compared to 20% of
software developers, 36.7% of
physicians and surgeons, and 33%
of lawyers.4
However, simply encouraging
women or—perhaps more
importantly—girls to pursue
traditionally male-dominated
professions or positions alone is
not the answer. Women still earn
less than their male counterparts.
And women who take up
predominantly male occupations
are still less likely to be promoted
to manager positions, which have
a higher wage potential.

age 32.

However, if companies also corrected gender pay disparity for those
in manager positions, in addition to ensuring the same proportion of
women were managers as men were managers, the pay gap would be
further closed.
Together, removing the Manager Divide and removing gender pay
disparity in manager positions, would cut the gender wage gap that
exists between all male and female workers almost by one half for
employees over age 32.

4 BLS Reports, Women in the labor force: a databook, December 2015
5 Graduate Management Admission Council, Minding the Gap: Tapping the
Potential of Women to Transform Business, 2016

A recent report by the Graduate
Management Admission Council
found that the median salary
for female business school
graduates is lower compared to
median salaries for men across all
organizational levels. The report
found that, “at entry-level jobs, US
women’s earnings are the closest
in parity to men’s earnings, at 85
percent, but that gap spreads as
women advance higher up the
corporate ladder, where their
median salary is only 80 percent
of men’s.”5 A result strikingly
similar to that of Visier Insights.
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In recent years many companies have come a long way in implementing
HR policies that increase gender pay equity. However:
If a company pays women and men equally for equal positions, yet has
a lack of gender equity in the filling of manager positions, then has the
company achieved gender pay equity?
We think not.

EDUCATION DISILLUSIONMENT
According to the Bureau of Labor
Statistics report, Women in Labor:
A Databook, women hold 1.4x
more “Bachelor or higher degrees”
than men. At the same time, these
educated women earn 82 cents for
every dollar earned by their male
counterparts: a weekly salary of
$1,043, compared to $1,266 for men.

It is worth highlighting that while giving women equal access to manager
positions significantly narrows the wage gap, it does not remove it. The
challenge of finally closing the gender gap remains a complex task with
no simple solutions.
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Uncovering a key
driver behind the
Manager Divide:
The Childcare Years

As outlined above, the Manager Divide—an
underrepresentation of women in manager positions
—directly drives the gender wage gap. In particular,
women are underrepresented in manager positions
from the age of 32 onwards—the same age point
at which the wage gap between men and women
widens. With managers earning an average 2x that
of non-managers, the Manager Divide has a direct
impact on gender pay disparity.
To close the Manager Divide, it is important not
only to identify that the divide exists, but also
to understand what factors contribute to it:
Why does the Manager Divide exist? Why is the
proportion of women holding manager positions
so much lower than the proportion of men holding
manager positions? Visier Insights uncovered one
strong correlation: the proportion of women in the
workforce by age.

Between the ages of 25 and 40 there is a notable
and steady decline in the percent of women in the
workforce. At the same time, the percent of women
(out of the total workforce) in manager positions
declines steeply.
This dip corrects itself by age 50: women appear to
be leaving and rejoining the workforce, and, in fact,
participate in the workforce at higher rates after age
50 than before age 30.
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Ratio of women to
all workers

Average salary
(in thousands of dollars)
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Figure 9: The relationship between
female participation in the workforce
and the gender wage gap
The gender wage gap widens at age
32, starting with women earning 90%
the wages of men, and decreasing
to women earning 82% the wages
of men by age 40. The timing of
this widening gap aligns with a
pronounced dip in the percentage of
women in the workforce.

60

women

men

Until age 32 (the trigger age for the widening of the gender wage gap),
women make up a greater percent of the total manager population (in
that age range) than they do of the total non-manager population (in
that age range). After age 32 this trend inverts, and women make up a
smaller and smaller percent of the total manager population until age 43,
after which they experience some improvement, yet never fully recover.
(Not shown in figures.)

Ratio of women to
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Figure 10: The relationship between
female participation in the workforce
and the proportion of women and men,
respectively, in manager positions
The difference between the proportion
of men who are managers and
the proportion of women who
are managers grows as female
representation in the workforce drops,
and during the key years for increased
childcare demands—after which, the
Manager Divide stabilizes.

men

The Visier Insights data shows that from age 25 and into their 40s
women resign at a higher rate than men—meaning women are leaving
the workforce at a higher rate than men during these critical career
advancement and earnings potential timeframes.
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Resignation rate diﬀerence
(female - male)

Figure 11: The difference in female to
male resignations by age6
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Women aged 25 to late 40s resigned at
higher rates than men of the same age.
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THE MOTHERHOOD
WAGE PENALTY

Why, from age 25 and into their 40s, are women increasingly leaving
the workforce, experiencing greater wage disparity with men, and
achieving less representation in manager positions than men?
Childcare demands have a clear correlation. According to the US
Department of Health and Human Services, birth rates are highest for
women in their late 20s (at 105.5 births per 1000 women) and early 30s
(at 98.0 births per 1000 women).7 In other words, most women who
have children, give birth to them between the ages of 25 and 34. With
most children entering school—and, therefore, requiring less childcare—
at age 5, women who have children are most likely to experience
increased childcare demands up until the age of 39. Demands that
impact their careers.

Ratio of women to
all workers
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Closing the Gender Gap: Act
Now, a 2012 Organisation for
Economic Co-operation and
Development (OECD) report
that focused mainly on European
countries, found that there is a
wage penalty on average of 14%
for being a mother. The report
identified that, “among women
of child-bearing age who work
full-time, those with children
earn significantly less than men
compared with childless women.”

30
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Figure 12: The impact of childcare on
female participation in the workforce
There is a pronounced dip in
the percentage of women in the
workforce between the ages of 25
and 40, the same age range in which
women commonly have children. This
dip recovers after age 39, around the
same time most women who have
children would see the last of those
children entering primary school.

60

6 Resignation rate measures the voluntary exits from an organization, not
including retirements
7 Births: Final Data for 2013, National Vital Statistics Reports, January 15, 2015
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Is it accurate to suggest that having young children
at home impacts working mothers more than working
fathers? Recent research suggests it does. A 2015
Harris Poll survey performed for Ernst & Young found
that 50% of working mothers said they took a career
break to raise a child, compared to 22% of working
fathers.8 Similarly, a 2013 survey performed by the
Pew Research Center found that:9

42%
of working mothers had reduced their work hours
to care for a child or other family member at some point in
their working life, compared with 28% of working fathers

39%
of working mothers said they had taken a significant
amount of time off from work for family-related reasons,
compared with 24% of working fathers

These challenges are compounded for single
mothers. As Sheryl Sandberg, best-selling author
of Lean In: Women, Work, and the Will to Lead,
called out, “today, almost 30 percent of families
with children are headed by a single parent, and
84 percent of those are led by a single mother.” As
Sheryl explained, “for many single parents, there is
no safety net. Thirty-five percent of single mothers
experience food insecurity, and many single mothers
have more than one job—and that does not count
the job of taking care of their children. A missed
paycheck or an illness can present impossible
choices.”
Between the ages of 25 and 40 women experience
increased childcare demands. Demands that
correlate with increased female resignation rates,
reduced female representation in manager positions,
and—as a result—a greater gender wage gap.
The impact of childcare demands on widening the
gender wage gap is further supported by research
that shows the connection between pay and parental
leave (the time a parent takes from work to care for a
new child).

27%
of working mothers said they quit their job at some point
for family reasons, compared to 10% of working fathers

8 Global generations: A global study on work-life challenges across generations:
Detailed findings, Ernst & Young
9 On Pay Gap, Millennial Women Near Parity – For Now Despite Gains, Many See
Roadblocks Ahead, Pew Research Center, December 2013
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In the 1970s Sweden became the first country to
change its maternity leave to parental leave—leave
that was available for use by both mothers and
fathers. As part of the new policy, the parent on
leave was guaranteed almost their full salary for
their first year of leave and could choose to work
6-hour days when they returned to work, until
their child entered school. As a result of this policy
change, both female employment rates and birth
rates in Sweden soon became among highest in the
developed world. However, the share of fathers,
who typically had a higher salary than mothers,
taking parental leave stalled at 6%—until 1995, when
Sweden introduced “daddy leave.”
“Daddy leave” created a monetized incentive for
fathers to take parental leave. While fathers were
not forced to take parental leave, a family would
lose one month of parental leave subsidies if he did
not. (This was increased to two months in 2002.)
The new policy had an immediate impact, quickly
increasing the percent of fathers taking parental
leave from 6 to 80%.10
Suddenly Sweden had a lot of data on fathers
taking parental leave, which fueled new studies: in
particular, a 2010 study published by the Swedish
Institute of Labor Market Policy Evaluation, which
found that “each additional month that the father
stays on parental leave increases the mother’s
earnings by 6.7%.”11
For each additional month of parental leave a father
takes, the mother increases her future earnings
by almost 7%. Fathers, on the other hand, did not
experience any earnings impact from mothers
taking parental leave.
The key finding: taking parental leave impacts
earnings. Given that most leave is taken by women in
the US, the playing field is uneven for men and women.
A clear solution, therefore, is to level the playing field
for men and women, and introduce paid parental
leave—available equally to mothers and fathers.

The US is the only developed country without
mandatory paid parental leave.
The Family and Medical Leave Act (FMLA) mandates
12-weeks of unpaid leave for eligible employees.12
However, as a 2014 White House report calls out,
“due to a number of exemptions, the FMLA only
covers about 60% of American workers and less than
a fifth of all new mothers.” And, of those workers
who are eligible to take unpaid leave for the birth of a
child, many cannot afford to use the leave, due to the
loss of income it requires.13
Some employers have voluntarily implemented
paid leave policies. According to the National
Compensation Survey, 11% of private-sector workers
in the US have access to formal paid family leave,
including 4% of part-time workers. At the writing of
this report, four state governments (California, New
Jersey, Rhode Island, and—most recently—New York)
have signed into law legislation for paid family leave,
all funded by employee payroll deductions, and
covering between 55 - 67% of the worker’s wages
during the leave. For federal employees, in January
2015 President Barack Obama directed federal
agencies to advance six weeks of paid sick leave to
workers to use as paid family leave, which they would
then have to make up over time.14

10 In 2007 Germany introduced a similar model, reserving 2 of the 14 paid
months of parental leave for fathers. In the first two years of this policy, the
percent of fathers taking parental leave increased from 3 to 20%.
11 The effect of own and spousal parental leave on earnings, Elly-Ann Johansson,
Institute for Labor Market Policy Evaluation, March 2010
12 The Family and Medical Leave Act (FMLA) “provides certain employees with
up to 12 weeks of unpaid, job-protected leave per year.” This unpaid leave
is available to employees “if they have worked for their employer at least 12
months, at least 1,250 hours over the past 12 months, and work at a location
where the company employs 50 or more employees within 75 miles.” The
unpaid leave applies to the birth of a child, care for a newborn child, and care
for a newly placed adopted or foster child.
13 The Economics of Paid and Unpaid Leave, The Council of Economic Advisers,
Executive Office of the President of the United States, June 2014
14 Presidential Memorandum—Modernizing Federal Leave Policies for Childbirth,
Adoption and Foster Care to Recruit and Retain Talent and Improve
Productivity, January 15, 2015
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A 2014 White House report, The Economics of Paid and Unpaid Leave,
outlines the business case for paid leave, summarizing a body of research
from states and other developed countries that have paid leave policies,
which found that paid leave can benefit employers by:

· Improving the employers’ ability to retain talent, lowering costly worker
turnover and minimizing loss of firm-specific skills

· Boosting morale and worker productivity
· Facilitating the recruitment of talented workers who plan to stay with
a company after having children

· Increasing the probability that women continue in their job after having

THE MOVEMENT FOR PAID
PARENTAL LEAVE

Recently companies like Twitter,
Facebook, Etsy, Netflix, Bank of
America, Patagonia, and Change.
org have introduced parental
leave, making the same amount of
leave available to all new parents,
whether they are a mother, father,
or non-birth parent.

a child, rather than quitting permanently, saving employers the expense
of recruiting and training additional employees
Supporting this, a survey of 253 employers affected by California’s
paid family leave initiative found that the vast majority reported that
paid family leave “had either ‘no noticeable’ or a ‘positive effect’ on
productivity (89%), profitability/performance (91%), turnover (96%),
and employee morale (99%).”15
Similarly, a study of family leave policies and women’s retention after
childbirth (in the US, Britain, and Japan), found that “women who had
family leave coverage were much more likely to return to work for their
pre-birth employer.” In the US, based on data from 1992-1995, the study
found that 64% of mothers covered by leave returned compared to 43%
not covered.16

15 Leave that Pays: Employer and Worker Experiences with Paid Leave in California,
Eileen Appelbaum and Ruth Milkman, 2011.
16 Journal of Population Economics, Vol. 12, No. 4 (Nov., 1999), Family Leave
Policies and Women’s Retention after Childbirth: Evidence from the United
States, Britain, and Japan, Jane Waldfogel, Yoshio Higuchi and Masahiro Abe
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A Call to Action:
Taking Steps to Close
the Gender Wage Gap

As discovered by Visier Insights, simply put, the
gender wage gap is driven by the Manager Divide
—by gender inequity in manager positions—and is
closely tied to the childcare years, when women
experience increased demands from their home life.

Additionally, all of us—regardless of our role in our
companies or communities—can work to eradicate
the gender wage gap:

· Support meaningful paid parental leave that is
equal for both women and men

There are a number of important steps employers
can take to make meaningful progress towards
closing this gender gap.

· Implement the Rooney Rule: for every manager
position you have open to fill, consider “at least one
woman and one underrepresented minority” in your
slate of candidates

· Implement blind screening, removing names (or
other gender identifiers) from resumes when
selecting candidates for interviews

· Increase measurement and awareness of gender
equity in the rollout or implementation of HR
policies, including manager promotions and hires,
and compensation policies

· Ensure it is socially acceptable for both men and
women to take time off to care for their children

· Support programs that increase the availability of
good quality affordable childcare for all parents

· Ensure it is socially acceptable for both mothers
and fathers to make use of flexible working time
arrangements to care for children

· Develop and support long-term programs—
starting in grade school, throughout high school
and college, and into the work years—aimed
at removing the gender bias and social taboos
associated with career choices: while it might take
ten or twenty years for these particular efforts
to pay off, they are a key part of the solution for
eradicating the gender wage gap
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Do you have more ideas?
Share them with @visieranalytics
or use #VisierInsights

This inaugural Visier Insights report
is just the beginning. We will
continue to dig into our uniquely
rich database of anonymized,
standardized workforce data to find
new insights that help meaningfully
drive progress with gender equity.
We will also release reports on new
and different topics in the coming
months and years.
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Visier Insights: In the Raw
The following are answers “in the raw” to some key
questions we studied in preparing this Visier Insights:
Gender Equity report.
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GENDER DIVERSITY

How does gender diversity differ
by age?
Ratio of women to all workers

Figure 13: Gender Diversity: Ratio of
women to all workers
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Gender diversity measures the percentage of female
workers compared to all male and female workers in
a population. The higher the percentage, the greater
the proportion of women to men.

60

KEY FINDINGS

· Women make up 43% of the overall workforce
· There is a notable dip in gender diversity between
the ages of 25 and 45

To answer our question, How does gender diversity
differ by age, we compared gender diversity for
different age groups.
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PROMOTIONS

How does gender equity in
promotions vary?
Average promotion rate

Figure 14: Rate of promotions actioned
for women and men, by age
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Promotion actioned rate measures the percentage
of employees who have been given a promotion. By
comparing this rate by gender you can uncover areas
of potential gender bias.
To answer our question, How does gender equity
in promotions vary, we compared the Promotion
actioned rate for women and men. Specifically, we
looked at the percent of women who received a
promotion (by age) compared to the percent of men
who received a promotion (by age).

men

· Trends in promotion rate were similar for men and
women:

- Men and women in their 20s were most likely
to receive a promotion, with 24-26 year olds
having the highest promotion rates in 2015: if
you were 25, you had the greatest likelihood of
receiving a promotion

- For both men and women the peak promotion
rate dropped by 5% for workers aged 30, was
halved for workers aged 40, and was less than
one quarter for workers aged 55 or older

- The longer men and women were at an
KEY FINDINGS

· The promotion rate in 2015 was 12.6, meaning that 1
out of 8 workers received a promotion in the year:
for men the promotion rate across all age groups
was 12.8, while the promotion rate for women
across all age groups was 12.1

organization (i.e. the longer their tenure), the
less likely they were to receive a promotion,
with the largest drop off occurring between the
3- and 7-year tenure marks
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MANAGER POSITIONS

How does gender equity in manager
positions vary by age?
Proportion of population
who are managers

Figure 15: Manager headcount
proportion for men and women by age
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This chart shows the proportion of
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Manager headcount proportion measures the
percentage of workers who hold manager positions.
(Visier Insights automatically identifies managers
based on the organizational hierarchy: if a worker has
a direct report, he or she is counted as a manager.
This is further clarified by Visier customers who
may override this manager identification for specific
individuals as needed.)

men

· The same proportion of men in their 20s are
managers (5-12%), as proportion of women in their
20s are managers (5-12%)

· At age 32—the same age at which the gender wage
gap noticeably widens—a larger proportion of men
hold manager positions than proportion of women,
increasing to as much as a 10-point gap by age 43.

· More than half of female managers (53%) and male
managers (58%) are aged 40 - 55

To answer our question, How does gender equity in
manager positions vary by age, we compared the
Manager headcount proportion for women and men.
KEY FINDINGS

· In 2015, across all age groups, 16% of male
employees and 12% of female employees held
manager positions

· Across all age groups, women managers made

· From age 55 onwards, the percent of male and
female managers declines quickly: 13% of male
managers and 14% of female managers are age 55 or
older

· As a point of comparison, across managers and nonmanagers, the distribution of performance shows no
significant difference with high performers nearly
identical at 33% for male employees and 34% for
female workers

up 35% of the total (male and female) manager
population
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COMPENSATION

How do wages compare
for men and women?
Average salary (in thousands of dollars)

Figure 16: Average Salary by gender
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Figure 17: Manager headcount
proportion and salary by gender
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This chart shows the average
salary by gender, compared to
the proportion of women, and
the proportion of men, holding
manager positions.
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Annualized base pay measures the salary paid to
employees, excluding variable pay, supplemental pay,
long term incentives, and benefits.
To answer our question, How do wages compare for
men and women, we looked at Annualized Base Pay
by gender.
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· At all ages, women earn less than men:
- Up until their early 30s, women earned around
90% the wages of men the same age, after
which the wage gap widened

- Between the ages of 36 and 56 the wage gap
widened to an average of 81%

· Female managers were more likely to earn less
KEY FINDINGS

· Regardless of gender, base pay increases sharply

than male managers: the average salary of female
managers was $135,000, compared to $150,000 for
male managers

for workers between the ages of 20 and 40,
stabilizes for workers between the ages of 40 and
50, and then declines gradually thereafter
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Methodology
A pre-built cloud solution for workforce intelligence, Visier provides
workforce insights to many of America’s best brands—and does so by
hosting their workforce data (collected from each company’s many
disparate HR and business systems) in Visier’s virtual Big Data warehouse.
This allows Visier to analyze this data in aggregate, creating an unmatched
opportunity to uncover new insights not possible in the market before,
and to establish uniquely relevant and specific benchmarks.
At the core of this and future Visier Insights reports is Visier’s unique
database of anonymized, standardized workforce data, which represents
well over a million active employees. For this Gender Equity report
we targeted large US-based employers, leveraging a subset of Visier’s
customer database, which included:

· 165,000 US-based employees

DATA SECURITY AND PRIVACY

· Data security and privacy is
Visier’s top priority—learn more
at trust.visier.com.

· Visier customers have agreed
to have their data aggregated
and used anonymously for this
purpose.

· When using customer data,
Visier aggregates employee
data across customers,
restricting the data collected
in such as way that the data is
anonymous.

· At no time is personal

· 31 Blue Chip companies
· 11 of which are Fortune 1000
Companies included in this report represent a wide range of industries,
including Healthcare, Technology, Financial Services and Insurance,
Energy, and Manufacturing. For each of the included companies, Visier
ensured a high degree of confidence in both data availability and quality
for the topics and time period being covered by the report.

identifying information for
employees in the databases
included—Visier’s security
technology prevents this data
from being queried.

In performing our data analysis, for each question we asked (for example,
what is the salary for women at different ages?), the answers came from
an anonymized and aggregated view across all customers included in
this survey. We then ensured that, for each of the presented data points,
no single company was overrepresented and could skew the final value.
As well, we validated the confidence in our data results by analyzing
results from our dataset compared to publicly available measures, such
as those from the US Bureau of Labor Statistics (BLS) and the US Equal
Opportunity Commission (EEOC).

Breakdown of Employee Counts for Companies
included in Gender Equity report

3.2%
19.4%

12.9%

19.4%

29%

<999 EMPLOYEES
1,000-1,999 EMPLOYEES
2,000-4,999 EMPLOYEES
5,000-9,999 EMPLOYEES
10,000-14,999 EMPLOYEES
15,000-50,000 EMPLOYEES

16.1%
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About Visier
Visier provides Workforce Intelligence solutions that are enabling the
world’s best led organizations to maximize their business outcomes
through their people.
Visier’s solutions let organizations understand and plan—with precision
—how to best and most cost-effectively recruit, retain, and develop
their workforce. With Visier, senior leaders, HR, and people managers
everywhere can answer key workforce questions, align on goals and
strategies, optimize costs, and act on decisions and plans to drive
dramatically improved business outcomes.
Founded by respected innovators in business intelligence the company’s
leadership team has a proven track record of technical, operational, and
strategic management success with companies such as Business Objects,
IBM, SAP, and Oracle. With millions of customer employee records in
the cloud, Visier is taking the guesswork out of people management for
everyone.
For more information, visit www.visier.com.

VISIER.COM

|

INFO@VISIER.COM

|

1.888.277.9331

© Visier, Inc. All rights reserved. Visier and Visier logo are trademarks of Visier, Inc. All other brand and product
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