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 IN THE SUPREME COURT OF FLORIDA 

IN RE:  STANDARD JURY 
INSTRUCTIONS IN CRIMINAL CASES              CASE NO.: SC18-
REPORT 2018-07
_____________________________________/ 

To the Chief Justice and Justices of the Supreme Court of Florida: 

This report, proposing new and amended instructions to the Florida Standard 
Jury Instructions in Criminal Cases, is filed pursuant to Article V, section 2(a), 
Florida Constitution.
 
                           Instruction #          Topic  
Proposal 1         3.6(o)                      Transferred Intent 
Proposal 2         3.9(c)                       Eyewitness Identification
Proposal 3         8.8                           Aggravated Stalking
Proposal 4         8.27                         Violation of an Injunction for Protection
                                                           Against Exploitation of a Vulnerable Adult
Proposal 5         8.28                         Violation of a Risk Protection Order
                                                                                 
        The proposals are in Appendix A. Words and punctuation to be deleted are 
shown with strike-through marks; words and punctuation to be added are 
underlined. All five proposals were published in the Bar News. No comments were 
received. 

PROPOSAL #1: INSTRUCTION 3.6(o)
Ms. Heather Telfer, a staff attorney at the Florida Bar, pointed out that the 

existing transferred intent instruction does not read well because the word “at” is 
immediately followed by the word “to.” The Committee agreed and therefore 
proposes a re-wording of the instruction as follows: 

If a person intends to [hit] [strike] [shoot] a person, and in the process 
[hits] [strikes] [shoots] a different person, the law transfers the intent to [hit] 
[strike] [shoot] the intended person to any person who was actually [hit] 
[struck] [shot].

The proposal was published in the Bar News on July 15, 2018. No 
comments were received. Upon post-publication review, the vote was unanimous 
to file the proposal with the Court.
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PROPOSAL #2: INSTRUCTION 3.9(c) 
A member informed the Committee that a trial judge was confused by the 

eyewitness identification instruction because it was not clear to that judge when 
certain lineup procedures applied. The Committee did not think the existing  
instruction was confusing but nevertheless agreed to insert “[live] [photo]” in 
appropriate places and “photo” in other places. 

Specifically, the definition of “lineup” in § 92.70(2)(c), Fla. Stat., includes 
both a live lineup and a photo lineup. Thus, the requirement that the person 
conducting the lineup must not have participated in the investigation of the crime 
and must not have known which person was the suspect applies to both photo and 
live lineups. Similarly, the instructional requirements that must be given to an 
eyewitness apply to both live and photo lineups. The word “photo” was inserted  
in those places where the instruction refers solely to photographs. 

The proposal was published in the Bar News on July 15, 2018. No 
comments were received. Upon post-publication review, the vote was unanimous 
to file the proposal with the Court.

PROPOSAL #3: INSTRUCTION 8.8
There are two standard instructions for the crime of Aggravated Stalking in 

§ 784.048(5), Fla. Stat. The two instructions are numbered 8.7(c) and 8.8. Because 
instruction 8.7(c) is up-to-date, the Committee proposes to delete existing 
instruction 8.8. The proposal to delete instruction 8.8 was published in the Bar 
News on July 15, 2018. No comments were received. Upon post-publication 
review, the vote was unanimous to ask the Court to delete and reserve existing 
instruction 8.8.

PROPOSAL #4: INSTRUCTION 8.27
In Chapter 2018-100, Laws of Florida, the Legislature created a new cause 

of action for an injunction for protection against the exploitation of a vulnerable 
adult. Additionally, in a new statute numbered § 825.1036(4), Fla. Stat., the 
Legislature created a first-degree misdemeanor crime for a person who willfully 
violated an injunction for protection against a vulnerable adult in an enumerated 
way (such as refusing to vacate a shared dwelling, being within 500 feet of the 
vulnerable adult’s residence, being within 100 feet of the vulnerable adult’s motor 
vehicle, exploiting or unduly influencing the vulnerable adult, etc.)

The Committee used existing standard violation of injunction instructions as 
templates to explain the new crime. The proposal calls for two elements:

 1.  A [temporary] [final] injunction for protection against exploitation
      of a vulnerable adult was issued by a court against (defendant) for
      the benefit of (victim).  
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2.  (Defendant) willfully violated the injunction by (alleged violation of
     §§ 825.1036(4)(a)1.–7., Fla. Stat.).

“Willfully” is defined as “knowingly, intentionally, and purposefully,” 
which is the same definition in the other violation of injunction instructions. 

Because one of the seven enumerated ways to commit the crime is for the 
defendant to exploit the vulnerable adult after the injunction had been entered, the 
jury needs to know what “exploitation” and “vulnerable adult” mean. Thus, there is 
an italicized note that informs the judge to define those terms in appropriate cases. 
The italicized note also informs the judge where to find the definitions in the 
statutes for those terms. 

The Committee put Attempt in the Category 2 box of lesser-included 
offenses and wrote a comment explaining that the crime gets bumped up a degree 
(from a M-1 to a F-3) if the defendant had two or more prior convictions for 
violating an injunction against the same victim. Because there is no case law 
regarding the recidivism issue (judge determines issues relating to prior 
convictions vs. jury decides), the Committee thought it best to say that the law was 
unclear, but that if the jury must decide the issue, jurors should not be told about 
the priors until after the verdict on the underlying charge. 

No comments were received after a proposal had been published in the July 
15, 2018 Bar News. Upon post-publication review, the vote was unanimous to file 
the proposal in Appendix A with the Court.
 

PROPOSAL #5: INSTRUCTION 8.28
In Chapter 2018-3, Laws of Florida, the Legislature created an action for a 

petition for a risk protection order. Such an order allows a circuit judge, upon 
request from law enforcement and upon a sufficient showing of danger, to order 
that a respondent surrender his or her firearms and ammunition and be prohibited 
from possessing those items while the risk protection order is in effect. In                     
§ 790.401(11)(b), Fla. Stat., the Legislature created a new crime for a person who 
has in his or her custody or control a firearm or any ammunition or who purchases, 
possesses, or receives a firearm or any ammunition with knowledge that he or she 
is prohibited from doing so by a risk protection order.

The proposal for a standard jury instruction for this new third-degree felony 
crime calls for three elements:
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1. A [temporary] [final] risk protection order was issued by a court 
against (defendant).

2. (Defendant) knew that [he] [she] was prohibited from [possessing] 
[or] [having in [his] [her] custody or control] [or] [receiving] [or] 
[purchasing] [a firearm] [or] [ammunition] because of that court 
order. 

3. (Defendant) violated the court order by knowingly [possessing] 
[or] [having in [his] [her] custody or control] [or] [receiving] [or] 
[purchasing] [a firearm] [or] [ammunition]. 

 The Committee then added the statutory definitions of “firearm” and 
“ammunition” along with an explanation of what it means to possess those items. 
The Committee put Attempt in the Category 2 box of lesser-included offenses. 

The proposal was published in the Bar News on July 15, 2018. No 
comments were received. Upon post-publication review, the vote was unanimous 
to file the proposal with the Court.

 
CONCLUSION

The Standard Jury Instructions in Criminal Cases Committee respectfully 
requests the Court authorize for use the five proposals as set forth in Appendix A.  

Respectfully submitted this 4th day of
                                                    September, 2018. 

s/ Judge F. Rand Wallis_________ 
The Honorable F. Rand Wallis
Chair, Supreme Court Committee on 
Standard Jury Instructions in Criminal Cases
Fifth District Court of Appeal
300 South Beach Street
Daytona Beach, Florida 32114
Florida Bar Number: 980821
WallisR@flcourts.org


