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MRI ASSOCIATES OF TAMPA,
INC., d.b.a. Park Place MRI,

Petitioner,

vs.

STATE FARM MUTUAL

AUTO. INS. CO.,

Respondent.

Fla. S. Ct. Case No. SC18-1390

Fla. 2d DCA Case No. 2D16-4036

/

PETITIONER'S RESPONSE IN OPPOSITION TO

STATE FARM'S MOTION TO STRIKE

AMENDED INITIAL BRIEF ON JURISDICTION

Pursuant to Florida Rules of Appellate Procedure 9.300, the Petitioner, MRI Associates of

Tampa, Inc., doing business as Park Place MRI ("Park Place"), hereby responds in opposition to

the "Motion to Strike Amended Initial Brief filed on September 13, 2018 by the Respondent,

State Farm Mutual Automobile Insurance Company ("State Farm"), and states:

1. State Farm's motion is without merit and should be denied.

2. The personal injury protection ("PIP") statute describes two alternative methods

for calculating PIP benefits for medical expenses: (a) the fact-dependent reasonable amount

method described in Section 627.736(5)(a), Florida Statutes (2012-2018), and (b) the fee schedule

method described in Section 627.736(5)(a)l-5, Florida Statutes (2012-2018). See, Geico Gen. Ins.

Co. V. Virtual Imaging Servs., Inc., 141 So.3d 147 (Fla. 2013); Allstate Ins. Co. v. Orthopedic

Specialists, 212 So.3d 973 (Fla. 2017).

3. In the trial court. State Farm filed a declaratory judgment action seeking a
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determination that its insurance policy lawfully elects the fee schedule method (A 2).' Park Place

maintained that State Farm's policy combines the two methods into an unlawful "hybrid" method

comprised of the fact-dependent method and the fee schedule method (A 4, 9). The trial court

agreed with Park Place and ruled State Farm's policy does not make a clear and unambiguous

election of the fee schedule method (A 2), in the manner required by this Court's decisions in

Virtual and Orthopedic.

4. By appellate opinion rendered on July 19, 2018, the Second District reversed the

trial court's decision. The Second District's decision acknowledges that State Farm's insurance policy

adopts both the fact-dependent method and the fee schedule method at the same time (A 3-4), but also

concluded that the two methods "are no longer two mutually exclusive," and that this Court's decisions

in Virtual and Orthopedic do not apply to State Farm's insurance policy (A 8-9). Recognizing the

widespread implications its opinion will have on all Florida PIP insurers, all Florida PIP insureds, and

their health care providers, the Second District's decision certified the following question certified as

matter of great public importance:

DOES THE 2013 PIP STATUTE AS AMENDED PERMIT AN INSURER TO
CONDUCT A FACT-DEPENDENT CALCULATION OF REASONABLE
CHARGES UNDER SECTION 627.736(5)(a) WHILE ALLOWING THE
INSURER TO LIMIT ITS PAYMENT IN ACCORDANCE WITH THE
SCHEDULE OF MAXIMUM CHARGES UNDER SECTION 627.736(5)(a)(l)?

(A 10).

5. Park Place contends that, in addition to passing on a certified question, the Second

District's decision also expressly and directly conflicts with this Court's decisions in Virtual and

Orthopedic, and with the following decisions of other district courts of appeal: (a) Progressive

Select Ins. Co. v. Florida Hospital Med. Ctr., 236 So.3d 1183 (Fla. 5th DCA 2018) (on review in

' Citations herein to "A" refer to the appendix attached to Park Place's amended initial brief on
jurisdiction.
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Fla. S. Ct. Case No. SCI8-278) (fee schedule method cannot be applied to PIP deductible); (b)

State Farm v. Care Wellness Ctr., LLC, 240 So.3d 22 (Fla. 4th DCA 2018) (on review in Fla. S. Ct.

Case No. SCI 8-429) (fee schedule method must be applied to PIP deductible); (c) NW Center for

Integrative Med. & Rehab, Inc. v. State Farm, 214 So.3d 679, 680 (Fla. 4th DCA 2017) (PIP

insurer "may elect to calculate medical reimbursements in one of two ways"), (d) Green v. State

Farm, 225 So.3d 229, 230 (Fla. 4th DCA 2017) (insurer "may elect one of two methods" to

calculate PIP benefits); (e) Kaufman v. Mut. of Omaha Ins. Co., 681 So.2d 747 (Fla. 3d DCA 1996)

(insurance policy impermissibly combined two alternative statutory provisions); and (f) State Farm

V. Nichols, 21 So.3d 904 (Fla. 5th DCA 2009) (State Farm could not rely on statutory alternative

payment limitation which was not adopted in insurance policy).

6. On August 15, 2018, Park Place filed its timely notice to invoke this Court's

discretionary jurisdiction on two separate grounds—that the Second District's appellate decision: (a)

passes upon a question certified to be of great public importance, and (b) expressly and directly

conflicts with a decision of another district court of appeal or the Florida Supreme Court on the

same question of law. See, Fla. R. App. P. 9.030(a)(2)(A)(vi) and (v).

7. In pertinent part, Florida Rule of Appellate Procedure 9.120(d) states:

(d) Briefs on Jurisdiction. Petitioner's brief, limited solely to the issue of
the supreme court's jurisdiction and accompanied by an appendix containing only
a conformed copy of the decision of the district court of appeal, shall be served
within 10 days of filing the notice. Respondent's brief on jurisdiction shall be
served within 20 days after service of petitioner's brief. Formal requirements for
both briefs are specified in rule 9.210. No reply brief shall be permitted. If
jurisdiction is invoked under rule 9.030(a)(2)(A)(v) (certifications of questions of
great public importance by the district courts to the supreme court), no briefs on
jurisdiction shall be filed.

8. Because Park Place did indeed invoke this Court's jurisdiction pursuant to Rule

9.030(a)(2)(A)(v), Park Place's undersigned counsel did not intend to file a jurisdictional brief,
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consistent with the last sentence of Rule 9.120(d). However, on August 20, 2018, this Court issued

an order directing the parties to file jurisdictional briefs. That order states:

The Court has postponed its decision on jurisdiction. The parties are
ordered to file jurisdictional briefs pursuant to Florida Rule of Appellate
Procedure 9.120.

Petitioner is directed to serve, on or before September 4, 2018, an initial
brief on jurisdiction. Respondent shall have twenty days after service of
petitioner's initial brief on jurisdiction in which to serve an answer brief on
jurisdiction.

Notably, this Court's order does not instruct or even suggest or imply that Park Place should

exclude any arguments in its initial jurisdictional brief as to why the Court should accept

jurisdiction to resolve the question which the Second District's decision certified to be a matter of

great public importance.

9. As directed by this Court's order. Park Place served its initial brief on jurisdiction

on August 31, 2018. Thereafter, Park Place's counsel discovered that an argument had been

inadvertently omitted from that brief. Accordingly, pursuant to leave of this Court, Park Place

served its amended initial brief on jurisdiction on September 4, 2018. In Point II of both the

original and amended brief, Park Place argued why this Court should accept jurisdiction to answer

the question which the Second District certified to be a question of great public importance.

10. State Farm's motion to strike argues that the last sentence of Rule 9.120(d)

prohibited Park Place from including any arguments concerning the certified question. Not so. Wliat

Rule 9.120(d) actually states is: "If jurisdiction is invoked under rule 9.030(a)(2)(A)(v) (certifications

of questions of great public importance by the district courts to the supreme court), no briefs on

jurisdiction shall be filed." (Emph. added). In accordance with the requirements of that rule. Park

Place's counsel did not intend to file a jurisdictional brief. However, this Court's August 20, 2018

order clearly superseded that rule and expressly directed Park Place and State Fann to file
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jurisdictional briefs. Consequently, this Court has determined that the last sentence of Rule 9.120(d)

will not apply in this appeal. If that rule did apply, neither Park Place nor State Farm would be

permitted to file any jurisdictional briefs in this appeal.

11. When preparing a jurisdictional brief, learned treatises on appellate practice

recommend the petitioner to explain to this Court why the case is important and deserving to be

reviewed by the highest court in the land. See, e.g., Padavano, Florida Appellate Practice, §16.12

(2015 Ed.) ("jurisdictional brief should focus on the need to resolve a broad legal issue or policy

question more than the specific facts of the case," and "discretionary review is most often exercised to

resolve important legal issues that transcend the rights of the immediate parties"); Fla. Bar, Florida

Appellate Practice, § 4.9 (6^ Ed. 2006) ("When applicable, it may be persuasive to point out when the

decision vmder review has a statewide impact or will affect numerous Floridians. ... The practitioner

should state the issue in such a way as to demonstrate that the case does have statewide impact."). In

this case, the Second District actually certified that this case does indeed involve a question of great

public importance. The Second District did that so that this Court would ultimately decide the

question. Omitting that question and the ramifications of the Second District's decision from Park

Place's jurisdictional brief would not present a full and fair representation of the case, and would

ignore the ultimate purpose of that jurisdictional brief.

12. When viewed in the context of this Court's August 20, 2018 order. Park Place's

jurisdictional brief does not violate the letter or the spirit of Rule 9.120(d). Moreover, even if the

Second District had not certified the question, it would still be appropriate to assert the arguments

contained in Point II to explain why this case "has a statewide impact" concerning "important legal

issues that transcend the rights of the immediate parties." Padavano, Florida Appellate Practice at

§16.12; Fla. Bar, Florida Appellate Practice at § 4.9.
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13. State Farm is not prejudiced in any way. Under this Court's August 20, 2018 order,

State Farm has the opportunity to file an answer brief on jurisdiction—despite the last sentence of

Rule 9.120(d), which would otherwise prevent State Farm from filing a jurisdictional brief in this

case.

WHEREFORE, Park Place respectfully requests this Honorable Court to deny State

Farm's motion to strike.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy hereof was Electronically Filed with the Clerk of the
Court, and Electronically Served on Chris W. Altenbemd, Esquire (Email:
caltenbemd@bankerlopez.com; service-caltenbemd@bankerlopez.com; amercado
@bankerlopez.com). Banker Lopez Gassier, P.A., 501 E. Kennedy Blvd., Suite 1700, Tampa, FL
33602; D. Matthew Allen, Esquire (Email: mallen@cfjblaw.com; ejones@c5blaw.com), Carlton
Fields Jorden Burt, P.A., 4221 West Boy Scout Boulevard, Suite 1000, Tampa, FL 33607; and
Marcy Levine Aldrich, Esquire (Email: marcy.aldrich@akerman.com;
debra.atkinson@akerman.com), and Nancy A. Copperthwaite, Esquire
(nancy.copperthwaite@akerman.com), Akerman LLP, 98 Southeast Seventh Street, Suite 1100,
Miami, FL 33131; Kenneth P. Hazouri, Esquire (Email: kph47@dbksmn.com; Secondary Email:
lquezada@dbksnm.com), de Beaubien Knight, Simmons, Mantzaris & Neal, LLP, 332 N.
Magnolia Ave., Orlando, FL 32801; Edward H. Zebersky, Esquire (Email:
ezebersky@zpllp.com), Zebersky Payne, LLP, 110 S.E. 6th St., Suite 2150, Ft. Lauderdale, FL
33301; and Lawrence M. Kopelman, Esquire (Email: lmk@kopelblank.com), Lawrence M.
Kopelman, P.A., One West Las Olas Blvd., Suite 500, Ft. Lauderdale, FL 33301; on this /^rk
day of 20_

Respectfully submitted.

tvid M. Calddvilla, FBN 654248
Primary: dcaldevilla@dgfirm.com
Secondary: serviceclerk@dgfirm.com
de la Parte & Gilbert, P.A.
Post Office Box 2350

Tampa, FL 33601-2350
Telephone: (813) 229-2775

and
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Kristin A. Norse, FBN 965634
Primary: knorse@kmf-law.com
Secondary: plawhead@kmf-law.com
Stuart C. Markman, FBN 322571
Primary: smarkman@kmf-law.com
Kynes, Markman & Felman, P.A.
Post Office Box 3396

Tampa, FL 33601
Telephone: (813)229-1118

and

Craig E. Rothburd, FBN 0049182
Email: crothburd@e-rlaw.com
Craig E. Rothburd, P.A.
320 W. Kennedy Blvd., Suite 700
Tampa, FL 33606
Telephone: (813) 251-8800

and

Scott R. Jeeves, FBN 0905630
Primary: sjeeves@jeeveslawgroup.com
Secondary: amyers@jeeveslawgroup.com
The Jeeves Law Group, P.A.
954 First Avenue North

St. Petersburg, FL 33705
Telephone: (727) 894-2929

and

John V. Orrick, Jr., FBN 28225
Primary: jorrick@jvolaw.com
Law Offices of John V. Orrick, P.L.

6946 W. Linebaugh Ave.
Tampa, FL 33625-5800
Telephone: (813)283-5868

COUNSEL FOR PETITIONER
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