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Identity of Amici Curiae and Their Interest in the Case 

 The American Property Casualty Insurance Association ("APCIA") is the 

primary national trade association for home, auto, and business insurers. APCIA 

was recently formed through a merger of two longstanding trade associations, the 

American Insurance Association and the Property Casualty Insurance Association 

of America. APCIA members represent all sizes, structures, and re-

gions―protecting families, communities, and businesses in the U.S. and across the 

globe. On issues of importance to the insurance industry and marketplace, APCIA 

advocates sound public policies on behalf of its members in legislative and regula-

tory forums at the state and federal levels and files amicus curiae briefs in signifi-

cant cases before federal and state courts. 

 The Personal Insurance Federation of Florida, Inc. ("PIFF"), is a non-profit 

coalition of property and casualty insurers and a leading voice for the personal 

lines property and casualty insurance industry in Florida. PIFF represents national 

insurance carriers and their subsidiaries, including many of the state's top writers of 

private passenger auto insurance. The organization is dedicated to improving Flor-

ida's personal lines market by ensuring company solvency and expanding the 

availability of coverage through competitive pricing. 

 The amici have a shared interest in a consistent, reasonable interpretation of 

Florida law. Amici members' interest will be directly affected by the outcome of 
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this case, which concerns their obligations under Florida law and under insurance 

policies issued by member companies. They are filing this brief to provide this 

Court with insight into the history of the Florida No-Fault, or PIP, statute and how 

interpretation of the statute might affect the insurance industry. The Court might 

not obtain such insight from the briefs of the parties because they are arguing fact-

specific issues of this case. Amici believe that reversal of the lower court's order 

would increase the risk of future litigation by supporting a false dichotomy in the 

statutory language where none exists. Policy forms, like the one approved by the 

Florida Office of Insurance Regulation (“OIR”) in this case, give insurance com-

panies and their customers the benefit of knowing that there is a limit on the “rea-

sonable” amount that can be charged for a service by a third-party health care pro-

vider. These limits were passed by the Legislature to reduce litigation over what 

constituted a “reasonable amount” and to address the historically inflated amounts 

charged by third-party health care providers. While Petitioner and its Amici argue 

that they wish only for “certainty,” their true goal is to engender confusion, thus 

prolonging their ability to charge and collect inflated invoices and to foster need-

less litigation.  

Summary of Argument 

 This Court should answer YES to the certified question and hold that the PIP 

statute allows reasonable charges to be calculated pursuant to paragraph 



3 

627.736(5)(a), Florida Statutes, but also allows an insurer to limit payment in ac-

cordance with the schedule of maximum charges1 in subparagraphs 

627.736(5)(a)1-4, Florida Statutes, if the insurer provides notice of the election to 

limit payment in the policy. 

 The history of the PIP statute confirms that statutory amendments in 2007 

and 2012 were intended to limit PIP medical reimbursements and were not intend-

ed to create two mutually exclusive methods for calculating reimbursement. The 

PIP statute has long contained a requirement that insurers reimburse providers 80 

percent of a “reasonable” amount for treating patients. Over time, litigation arose 

over what constituted a “reasonable” amount. To reduce costs and litigation, the 

Legislature adopted a schedule of maximum allowable charges for PIP coverage to 

provide a “ceiling” for charges that must be paid to providers. The statute contin-

ues to require an insurer to pay a “reasonable” reimbursement amount but also al-

lows an insurer to limit that reimbursement in accordance with the Schedule. 

 Section 627.736(5)(a), Florida Statutes, does not require an insurer to choose 

between paying 80 percent of reasonable charges or paying 80 percent of the max-

imum allowable charges set forth in the Schedule. In Allstate Insurance Co. v. Or-

thopedic Specialists, 212 So. 3d 973 (Fla. 2017), this Court clarified that no insurer 

can disclaim the PIP statute’s reasonable coverage mandate (payment of 80 percent 
 

1 The schedule of maximum charges contained in subparagraphs 627.736(5)(a)1-4, 
Florida Statutes, will be referenced as “the Schedule” throughout this brief. 
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of reasonable charges) but said that an insurer can limit reimbursements in accord-

ance with the Schedule. At its heart, the district court’s opinion in this case is a 

straightforward application of Orthopedic Specialists. To the extent that Geico 

General Insurance Co. v. Virtual Imaging Services, Inc., 141 So. 3d 147 (Fla. 

2013), can be read to create two mutually exclusive means of calculating reim-

bursement, this Court should clarify that opinion or recede from it. Virtual Imaging 

was actually a “notice” case. The certified question was whether an insurer could 

limit reimbursement pursuant to the Schedule without providing express notice in 

the policy of its intent to use the Schedule. The Legislature has now codified the 

central holding of Virtual Imaging that express notice is required. This Court 

should clarify that the PIP statute does not require an insurer to elect between two 

mutually exclusive reimbursement options and instead must pay a “reasonable” 

amount subject to limits established by the statutory Schedule upon notice in the 

policy. 

 This Court should reject the unsupported claim that the Schedule’s limits on 

reimbursement may be below the cost of rendering care. To the contrary, empirical 

data reviewed by the Rand Institute shows that the cost of medical care in no-fault 

states is markedly higher than in tort states. Prices paid by Florida PIP carriers are 

generally higher than those paid by other payers for the same services. According 

to the Congressional Budget Office, Florida’s statutory cap of 200 percent of the 
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Medicare schedule is well over the national average paid by three major health in-

surers for the majority of the twenty-one frequent high cost medical services re-

viewed. Regardless of the data, however, it is the duty of the Legislature, not this 

Court, to enact laws. The Legislature made the policy decision to allow insurers to 

limit reimbursements based on the Schedule if notice is provided. This Court can-

not, and should not, second guess legislative policy decisions.  

Argument 

 This case is before this Court on a question certified by the district court as 

one of great public importance: 

DOES THE 2013 PIP STATUTE AS AMENDED PERMIT AN IN-
SURER TO CONDUCT A FACT–DEPENDENT CALCULATION 
OF REASONABLE CHARGES UNDER SECTION 627.736(5)(a) 
WHILE ALLOWING THE INSURER TO LIMIT ITS PAYMENT 
IN ACCORDANCE WITH THE SCHEDULE OF MAXIMUM 
CHARGES UNDER SECTION 627.736(5)(a)(1)?2 
 

The district court held that State Farm’s policy “tracks the method of reimburse-

ment calculation outlined in section 627.736(5)(a) and the limitation set forth in 

section 627.736(5)(a)(1)” and rejected the argument that State Farm used an un-

lawful hybrid method” to calculate reimbursement.3 This Court should answer 

 
2 State Farm’s Brief rewords the certified question to add that OIR’s approval of 
State Farm’s policy constitutes legally sufficient notice under the statute. See, An-
swer Brief at p. 13.  Amici agrees that the both the original and the reworded ques-
tions should be answered in the affirmative. 
3 State Farm Mut. Auto. Ins. Co. v. MRI Assocs. of Tampa, Inc., 252 So. 3d 773, 
775-76 (Fla. 2d DCA 2018)(notes omitted). 



6 

YES to the certified question and approve the district court’s holding. 

Standard of Review 

 This case requires this Court to interpret statutes and an insurance contract. 

The standard of review is de novo. See Orthopedic Specialists, 212 So. 3d at 975. 

I. The PIP Schedule of Maximum Charges Was Adopted to Limit 
Reimbursements. 

 
 The Schedule was adopted to allow insurers to cap reimbursement amounts 

and was not intended to create an alternative to the statute’s mandate that the in-

surance policy pay a “reasonable” amount. Since the No-Fault Law was first enact-

ed, it has required that every insurance policy provide specified medical benefits. 

Paragraph 627.736(1)(a), Florida Statutes, requires that the policy must pay “eighty 

percent of all reasonable expenses” for specified medical services. This provision, 

or a similar provision, has been in the law since the creation of the No-Fault Law 

in 1971. See Virtual Imaging, 141 So. 3d at 153. It is “the heart of the PIP statute’s 

coverage requirements” and the question raised in a PIP dispute is often “how the 

insurer and the medical services provider will determine what constitutes a reason-

able expense.” Id., 141 So. 3d at 155. 

 Litigation over what constituted a “reasonable” expense became a major ex-

penditure contributing to higher insurance rates in Florida. Hospitals bill PIP insur-

ers the full, undiscounted charge, a charge that patients with Medicare or private 
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health insurance do not pay.4 To deal with the resulting inflationary medical costs 

and associated litigation issues, the staff of the Florida Senate recommended in a 

2005 interim report that the Legislature: 

Adopt a medical fee schedule for PIP, set at a specified percentage 
above the Medicare fee schedule. In addition to helping control PIP 
medical costs, a fee schedule would also reduce litigation over the 
reasonableness of medical fees and thereby reduce PIP loss adjust-
ment expenses and attorney fee awards by insurers.5 
 

 In 2007, the Legislature adopted 2007-324, Laws of Florida. Section 20 cre-

ated subparagraph 627.736(5)(a)2. to read: 

2. The insurer may limit reimbursement to 80 percent of the following 
schedule of maximum charges: [quoting statutory fee schedule] (em-
phasis added). 
 

The plain language shows that the Schedule is a “limit” on reimbursement and not 

an alternative method of calculating reimbursement. The understanding that the 

Schedule is a “ceiling” or limit on reimbursement was expressed in 2007 by the 

Senate bill analysis: 

For insurers and their policyholders, various changes in the bill should 
reduce PIP loss costs and PIP premiums. The enactment of a statutory 
fee-schedule for PIP coverage will provide insurers with a ceiling for 
charges which must be paid to providers, and is designed to reduce 

 
4 See Am. Hosp. Ass’n., Fact Sheet: Hospital Billing Explained. (available at 
https://www.aha.org/factsheet/2015-03-18-hospital-billing-explained)(last visited 
Nov. 5, 2019). 
5 Fla. Senate Comm. on Banking and Ins., Florida’s Motor Vehicle No-Fault Law, 
Report No. 2006-102 at 96-97 (Nov. 2005) (available at 
https://archive.flsenate.gov/data/publications/2006/senate/reports/interim_reports/p
df/2006-102bilong.pdf (last visited Nov. 5, 2019). 

https://www.aha.org/factsheet/2015-03-18-hospital-billing-explained
https://archive.flsenate.gov/data/publications/2006/senate/reports/interim_reports/pdf/2006-102bilong.pdf
https://archive.flsenate.gov/data/publications/2006/senate/reports/interim_reports/pdf/2006-102bilong.pdf
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costs and eliminate litigation regarding what is a “reasonable” 
charge.6 
 

 Subsequent commenters, regulators, and courts saw, and continue to see, the 

Schedule as a limit or ceiling on reimbursement. In 2011, the state’s Insurance 

Consumer Advocate (“ICA”) described the Schedule as follows: 

In 2008, the Legislature also enacted a fee schedule to establish a ceil-
ing for charges paid to medical providers. At the time, the legislation 
appeared to be forthright and the limitations placed on the amount 
medical providers would receive from PIP benefits were designed to 
eliminate litigation regarding what is a “reasonable” charge and to re-
duce fraud and unnecessary medical care. 
 
Unfortunately, the interpretation of this legislation and the fee sched-
ule has been a dominant issue associated with litigation in the No-
Fault system.7 
 

A report commissioned by the OIR similarly described the Schedule as a “limit” on 

“reimbursement to providers.”8 A recent commentary on the PIP statute concurs 

with the analysis of the Schedule as a “cap,” stating: 
 

6 Fla. Senate Comm. on Banking and Ins., Bill Analysis of CS/SB 40-C at 18 (Oct. 
4, 2007)(emphasis added)(available at 
http://www.flsenate.gov/Session/Bill/2007C/40C/Analyses/2007c0040SBI_2007s0
040C.bi.pdf 
 (last visited November 5, 2019). 
7 Office of the Ins. Consumer Advocate, Report on Florida Motor Vehicle No-
Fault Insurance (Personal Injury Protection) at 33 (Dec. 2011)(emphasis added) 
(available at 
https://www.myfloridacfo.com/division/ICA/docs/PIP%20Working%20Group%20
Report%2012.14.2011.pdf (last visited November 5, 2019). 
8 Pinnacle Actuarial Resources, Inc., Florida Office of Insurance Regulation: Re-
view of Personal Injury Protection Legislation at 30 (Sept. 13, 3016)(available at 
https://www.floir.com/siteDocuments/FLOIRReviewPIP20160913.pdf (last visited 
Nov. 5, 2019). 

http://www.flsenate.gov/Session/Bill/2007C/40C/Analyses/2007c0040SBI_2007s0040C.bi.pdf
http://www.flsenate.gov/Session/Bill/2007C/40C/Analyses/2007c0040SBI_2007s0040C.bi.pdf
https://www.myfloridacfo.com/division/ICA/docs/PIP%20Working%20Group%20Report%2012.14.2011.pdf
https://www.myfloridacfo.com/division/ICA/docs/PIP%20Working%20Group%20Report%2012.14.2011.pdf
https://www.floir.com/siteDocuments/FLOIRReviewPIP20160913.pdf


9 

[P]ayment for services billed to a P.I.P. carrier may now be capped at 
the reimbursement schedule set forth below. The insurer, of course, 
may voluntarily pay more than the schedule amount and may arguably 
be barred from applying the cap if its policy provided for broader 
payment or did not authorize the use of the permissive limitation. 9 
(emphasis added). 
 

The OIR subsequently explained that the legislation contained a requirement of no-

tice to policyholders “if the insurer is limiting reimbursement.”10 

 In Allstate Fire and Cas. Insurance v. Stand-Up MRI of Tallahassee, P.A., 

188 So. 3d 1 (Fla. 1st DCA 2018), the court explained that the two methodologies 

discussed in Virtual Imaging were not mutually exclusive and can work in tandem: 

The Florida Motor Vehicle No–Fault Law provides two ways of de-
termining whether expenses are “reasonable” for purposes of insurer 
reimbursements. The first is a fact-dependent methodology that takes 
into account the service provider's usual and customary charges, 
community-specific reimbursement levels, and other relevant infor-
mation. See § 627.736(5)(a) 1., Fla. Stat.; Virtual Imaging, 141 So.3d 
at 155–56. This is the default methodology for calculating PIP reim-
bursements, which also apparently results in higher reimbursements. 
The second methodology, introduced by the Legislature in 2008, al-
lows reimbursements for medical services like Stand–Up MRI's to 
be limited via the use of fee schedules identified in § 627.736(5)(a) 
2. See Virtual Imaging, 141 So.3d at 156. Insurers using fee schedules 
can limit reimbursements to eighty percent of two hundred percent 
of the applicable Medicare fee schedule. Id. To use the fee schedules 
to limit reimbursements, however, the Florida Supreme Court held 
that insurers must first give notice to their insureds within the policy. 
 

 
9 7 Fla. Prac. Series, Motor Vehicle No-Fault Law (PIP) § 5:2(c)(2018-2019 
ed.)(emphasis added). 
10 See Fla. Office of Ins. Regulation, Info. Mem. OIR-12-02M (May 4, 
2012)(available at https://www.floir.com/siteDocuments/OIR-12-02M.pdf (last 
visited Nov. 5, 2019). 

https://www.floir.com/siteDocuments/OIR-12-02M.pdf
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188 So. 3d at 2-3 (italics in original; other emphasis added;). As the court ex-

plained, the first methodology discussed in Virtual Imaging is the fact-dependent 

method. The second methodology allows the insurer, after providing notice, to use 

the Schedule to “limit” reimbursements. Paragraph (5)(a) allows the provider to 

bill a “reasonable” amount while subparagraphs (5)(a)1-4 allow the insurer to limit 

the reimbursement to the amounts set by the Schedule contained in those subpara-

graphs. These two methods are not mutually exclusive. They are really not even 

two methods. Rather, the PIP Statute requires insurers to adopt a “fact dependent” 

method of reimbursement and gives them the option of placing a ceiling on that 

method based on the Schedule. In Orthopedic Specialists, this Court made clear 

that an insurer can consider various factors when determining a reasonable charge, 

but it may also limit reimbursement by electing to use the Schedule. See 212 So. 3d 

at 979(“Stand-Up MRI correctly concluded that Allstate’s PIP policy provides le-

gally sufficient notice of Allstate’s election to use the permissive Medicare fee 

schedules identified in section 627.736(5)(a)2. to limit reimbursements. (emphasis 

added). 

II. The 2012 Amendments to the PIP Statute Were Intended to 
Stop the Flood of Litigation in the County Courts. 

 
 Despite the legislative changes allowing insurers to limit reimbursements to 

the amounts provided in the Schedule, litigation over PIP cases continued to rise in 

the county courts. The ICA reported that 36,509 lawsuits were filed against insur-
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ance companies in county courts in 2010. There were 46,842 lawsuits against in-

surance companies filed in county courts from January through August 2011. The 

ICA estimated that 95 percent of those suits were related to PIP coverage.11 

 In 2012, the Legislature passed chapter 2012-197, section 10, Laws of Flori-

da and adopted subparagraph 627.736(5)(a)5., Florida Statutes. It provides: 

5. An insurer may limit payment as authorized by this paragraph on-
ly if the insurance policy includes a notice at the time of issuance or 
renewal that the insurer may limit payment pursuant to the schedule of 
charges specified in this paragraph. A policy form approved by the of-
fice satisfies this requirement. If a provider submits a charge for an 
amount less than the amount allowed under subparagraph 1., the in-
surer may pay the amount of the charge submitted. 

 
Subparagraph 627.736(5)(a)5 was not before this Court when it decided Virtual 

Imaging or Orthopedic Specialists.12 The provision specifically allows the insurer 

to pay the amount submitted if the provider submits a charge for less than the lim-

ited amount and contemplates that a charge could be reasonable even if it is below 

the amount in the Schedule. 

 Subparagraph 627.736(5)(a)5 codified the notice requirement of Virtual Im-

aging and Orthopedic Specialists. The language is clear: an insurer may limit pay-

ment pursuant to the Schedule only if the policy includes a notice to the insured 

 
11 See Office of the Ins. Consumer Advocate, supra n. 7, at 36 (last visited Nov. 5, 
2019). 
12 See Virtual Imaging, 141 So. 3d at 150 (noting that the holding applies only to 
policies in effect between 2008 and 2012); Orthopedic Specialists, 212 So. 3d at 
974 (explaining that Court is reviewing the 2009 version of the PIP Statute). 
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that the insurer may limit reimbursement. This permissive language allows the in-

surer to choose not to pay the Schedule in all instances. If the Legislature had in-

tended to set a mandatory payment amount in statute, it could have done so. Here, 

the Legislature used the permissive language which allows, but does not require, 

the insurer to use the Schedule to limit reimbursements. 

 The notice requirement of subparagraph 627.736(5)(a)5 is satisfied if the 

OIR approves the policy form. The purpose of this language is two-fold. First, it 

makes clear that an insurer must affirmatively elect to limit reimbursement pursu-

ant to the Schedule and that such limits are not automatically included in insurance 

policies by operation of law. Second, it clarifies that notice is satisfied by inclusion 

of the language in the policy form approved by the OIR as opposed to requiring 

other types of notice.13 The OIR reviewed the statutory language and issued a 

memorandum offering sample policy language complying with the statute: “[The 

insurer] will limit reimbursement of medical expenses to 80 percent of a properly 

billed reasonable charge, but in no event will [the insurer] pay more than 80 per-

cent of the following schedule of maximum charges: [quoting Schedule].14 The 

 
13 Some provisions of the Florida Insurance Code require notice to the insured be-
yond notice contained in insurance policy language. For example, section 626.924 
requires the agent to write or stamp specified notice on a surplus lines policy. In 
contrast, the provision in subparagraph 627.736(5)(a)5. makes clear that the notice 
requirement is satisfied if the OIR approves the policy form and no additional no-
tice is required. 
14 See Fla. Office of Ins. Regulation, Info. Mem., supra n. 10. 
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OIR clearly contemplated a situation where the reasonable charge would be less 

than the maximum amount allowed under the Schedule. 

III. To the Extent that Virtual Imaging Can Be Read to Create Two  
Mutually Exclusive Methods, It Should Be Clarified. 

 
 In its Initial Brief, Petitioner argues that Virtual Imaging requires an insurer 

to reimburse providers based on either a “fact dependent” method for determining 

reasonable expenses or “fee schedule method” for determining reimbursement. The 

Petitioner’s argument misapprehends Virtual Imaging. This Court did not require 

an insurer to renounce reimbursing a “reasonable” amount; rather, it said that an 

insurer could “limit” the reimbursement amount based on the Schedule. The Court 

said that the reimbursement amounts in what are now subparagraphs (5)(a)1-4 are 

“an alternative, permissive way for an insurer to calculate reimbursements to satis-

fy the PIP statute’s reasonable medical coverage mandate, but did not set forth the 

only methodology for doing so.” Virtual Imaging, 141 So. 3d at 156. The certified 

question in Virtual Imaging was whether an insurer could limit reimbursement 

based on the Schedule without providing notice of its election to use the Schedule. 

This Court concluded that: 

notice to the insured, through an election in the policy, is necessary 
because the PIP statute requires the insurer to pay for “reasonable ex-
penses ... for medically necessary ... services,” but merely permits the 
insurer to use the Medicare fee schedules as a basis for limiting reim-
bursements. In other words, the PIP statute provides that the Medicare 
fee schedules are one possible method of calculating reimbursements 
to satisfy the PIP statute's reasonable medical expenses coverage 
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mandate, but does not provide that they are the only method of doing 
so. 
 
Accordingly, we conclude that the insurer was required to give no-
tice to its insured by electing the permissive Medicare fee schedules 
in its policy before taking advantage of the Medicare fee schedule 
methodology to limit reimbursements. 
  

Virtual Imaging, 141 So. 3d at 150 (italics in original; other emphasis added; cita-

tions omitted). 

 In Virtual Imaging, this Court was asked to decide whether an insurer was 

required to give notice in the policy that it was electing to use the Schedule to limit 

reimbursements or whether an insurer could use the Schedule as a matter of law 

without providing additional notice. This Court said that notice in the policy was 

required. The Court’s discussion of two “methodologies” has led to confusion over 

whether the statute created two “mutually exclusive” methods of calculating reim-

bursement. See Id., 141 So. 3d at 160 (Canady, J., dissenting).  

 Amici submit that this Court never intended that the statute be read to require 

two mutually exclusive methodologies for calculating reimbursement and that Or-

thopedic Specialists clarified the confusion. In that case, this Court stated that “no 

insurer can disclaim the PIP statute’s reasonable medical expenses coverage man-

date” and also said that a “PIP policy cannot state that the insurer will calculate 

benefits solely under the Medicare fee schedules … because the Medicare fee 

schedules are not the only applicable mechanism for calculating reimbursements 
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under the permissive payment methodology.” Orthopedic Specialists, 212 So. 3d at 

977. 

 The 2012 legislative amendments renumbering the PIP statute further indi-

cate that the application of a limitation under the Schedule is the most certain way 

an insurer can fulfill the statutory mandate to provide coverage for “reasonable” 

charges while also avoiding protracted litigation.  As such, this Court should clari-

fy that while the PIP statute allows an insurer to reimburse a “reasonable amount”, 

that amount can be limited pursuant to the Schedule, when proper notice, as de-

fined by the OIR is provided. If necessary, this Court should recede from the por-

tions of Virtual Imaging that created the confusion. 

  IV. The District Court’s Reading of the Statute Upholds Legislative Intent. 
 
 As this Court noted in Virtual Imaging, the Legislature enacted the 2008 PIP 

amendments in part to reduce litigation See 141 So. 3d at 154. But a study on the 

effects of the 2012 amendments to the PIP statute indicates that continued litiga-

tion has limited the benefit of legislative reform.15 Approving the district court’s 

holding in this case would reduce litigation. Currently, there are numerous cases in 

the county and circuit courts involving similar issues, which the district court’s 

opinion resolves. Under that approach, insurers and providers will have little rea-
 

15 See Pinnacle Actuarial Resources, Inc., Impact of HB 119 (August 20, 2012) at 
p. 30 (available at 
https://www.floir.com/siteDocuments/HB119ImpactAnalystFINAL08202012.pdf) 
(last visited November 4, 2019). 

https://www.floir.com/siteDocuments/HB119ImpactAnalystFINAL08202012.pdf
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son to litigate over “reasonable” charges if they know the “ceiling” for reimburse-

ment. Providers would have no basis to litigate over the sufficiency of the required 

policy notice if this Court confirms that the policy language suggested by the OIR 

complies with the statutory notice requirement. In other words, approval of the dis-

trict court opinion will benefit all parties as well as Florida insureds. In contrast, if 

this Court were to invalidate provisions in insurance policies that state that reim-

bursement is limited by the Schedule, it will cause providers and insurers to re-

sume litigation over what is a “reasonable” charge. This will put the industry back 

in the same position it was prior to the legislative reforms of 2008 and 2012. This 

Court should decline Petitioner’s invitation to further undo those carefully crafted 

reforms. 

V.      Issues Raised by the Other Amici Briefs Are Properly Addressed 
     by the Legislature. 

 
 Amicus Curiae Florida Medical Association (“FMA”) argues that the Sched-

ule limits on reimbursement “may be below the cost of rendering care” and that 

physicians must choose whether they can “continue to treat patients based on re-

imbursement rates that do not cover the physician’s expenses.” FMA Br. at 17, 18. 

It is the duty of the Legislature, not this Court, to enact laws and the Legislature 

made the policy decision to allow insurers to limit reimbursements based on the 
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Schedule if notice is provided.16 Further, the Schedule provides reimbursement 

more generous than in some other PIP states.17 

 The FMA provides no evidence that there is a problem with access to care 

for PIP patients. Even if there were a problem, which seems highly unlikely with 

reimbursement rates as high as 200 percent of Medicare, this Court cannot second 

guess legislative policy decisions. See, e.g., Estate of McCall v. United States, 134 

So. 3d 894 (Fla. 2014)(Pariente, J., at 921 concurring in result and noting that 

Court precedent does not allow the plurality’s “expansive review of the Legisla-

ture's factual and policy findings”; Polston, J., at 931 dissenting and criticizing the 

plurality for conducting a de novo review of legislative findings and testimony and 

overruling legislative findings). If the Legislature were to determine that access to 

care is a problem for PIP patients, it could amend the PIP statute, as it has done 

many times in the past. 

 Indeed, medical providers have previously argued that the Schedule limits 

access to medical services. The Legislature presumably considered such arguments 
 

16 Limiting reimbursement pursuant to statutory fee schedules is a policy decision 
made by other states with PIP laws. See Florida’s Motor Vehicle No-Fault Law, 
supra note 5, at 63-64. The Legislature’s decision to allow the Schedule to limit 
reimbursement is similar to what some other states do in their PIP laws. 
17 For example, Pennsylvania and Hawaii generally reimburse at 110% of Medi-
care. See 75 Pa. C.S.A. § 1797 (“A person or institution providing ... products ... to 
an injured person ... shall not ... request ... payment for the ... products ... in excess 
of ... 110% of the applicable fee schedule ... or the provider's usual and customary 
charge, whichever is less.”); HRS § 431:10C-308.5 and Hawaii Administrative 
Rule §16-23-115 (limiting fees in most cases to 110% of Medicare). 
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– which were presented in a report prepared by the Senate staff - but enacted the 

Schedule over the provider objections.18 The limits are generous: as much as 200 

percent of Medicare for the same services. Prices paid by Florida PIP carriers un-

der the Schedule are generally higher than those paid by other payers for the same 

services. According to the Congressional Budget Office, Florida’s statutory cap of 

200 percent of the Medicare schedule is well over the national average paid by 

three major health insurers for the majority of the twenty-one frequent high cost 

medical services reviewed.19 Further, providers are paid more in Florida, than they 

are in states with a tort-based system. A Rand Institute report noted: “The relative 

cost of no-fault grew primarily due to much higher medical costs… Physician vis-

its billed to auto insurers have remained stable in no-fault states even as they fell in 

states with other insurance systems during the 1990s. Moreover, medical cost infla-

tion skyrocketed in no-fault states.20 Medical costs charged to automobile insur-

ance carriers in no-fault states are drastically higher than medical costs in tort 

states. They were only 5.7 percent higher in 1987 but had ballooned to over 40 

 
18 See Florida’s Motor Vehicle No-Fault Law, supra note 5, 66 (noting objections 
to enactment of fee schedules). 
19 See Congressional Budget Office, An Analysis of Private-Sector Prices for Phy-
sician Services, at 11-22 (June 26, 2017)(available at 
https://www.cbo.gov/system/files/115th-congress-2017-2018/presentation/52818-
dp-presentation.pdf (last visited Nov. 5, 2019).  
20 See James M. Anderson et al, The U.S. Experience with No-Fault Automobile 
Insurance: A Retrospective at p. 131 (2010)(available at 
https://www.rand.org/pubs/monographs/MG860.html (last visited Nov. 5, 2019). 

https://www.cbo.gov/system/files/115th-congress-2017-2018/presentation/52818-dp-presentation.pdf
https://www.cbo.gov/system/files/115th-congress-2017-2018/presentation/52818-dp-presentation.pdf
https://www.rand.org/pubs/monographs/MG860.html
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percent higher in 1997. Id. at xv. Medical providers are well-paid under Florida’s 

no-fault system. 

 Similarly, Amicus curiae Floridians for Fair Insurance (“FFI”) similarly 

raises issues that should be addressed by the Legislature. For example, FFI argues 

that it is unclear whether insurers will be required to pay for care that is not reim-

bursable under Medicare or Workers’ Compensation. See FFI Br. At 7-8. If the 

Legislature were to determine that coverage not required under Medicare or work-

ers compensation should be required under PIP, it can mandate such coverage.21 

However, the Legislature could reasonably decide that care not reimbursable under 

Workers’ Compensation or Medicare likewise should not be reimbursable under 

PIP. That decision again is for the Legislature. FFI also claims that it is unclear 

whether a provider may “balance bill” the insured. See FFI Br. At 5-7. Subpara-

graph 627.736(5)(a)4, provides that if an insurer limits payment pursuant to the 

Schedule, the person providing care may not bill or attempt to collect from the in-

sured any amount in excess of the limits. The statute is clear: the provider cannot 

attempt to collect from the insured “any amount in excess of such limits.” 

VI. The Plain Language of the Statute Demonstrates an Insurer Must Pay 
“Reasonable” Amount but Can Limit Payment as per the Schedule. 

 
 

21 See Fla. Senate Comm. on Health Policy, Bill Analysis of SB 572 at 4 (March 29, 
2019)(listing various health insurance mandates in current law)(available at 
http://www.flsenate.gov/Session/Bill/2019/572/Analyses/2019s00572.hp.PDF (last 
visited Nov. 5, 2019). 

http://www.flsenate.gov/Session/Bill/2019/572/Analyses/2019s00572.hp.PDF
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 The district court correctly found that State Farm did not utilize an “unlaw-

ful hybrid method” to calculate reimbursement. The district court’s opinion fol-

lowed the plain language of the PIP statute and its interpretation of the statute 

should be approved. Essentially, the district court said that paragraph 627.736(1)(a) 

requires a PIP insurance policy to pay eighty percent of reasonable expenses for 

medically necessary services. Paragraph 627.736(5)(a) allows a provider to charge 

an insurer a “reasonable amount” for services and supplies and sets forth factors to 

be considered by the provider when determining a reasonable charge. Subpara-

graphs 627.736(5)(a)1-4 allow an insurer to elect to limit reimbursement to 

amounts set forth in the Schedule and subparagraph 627.736(5)(a)5 requires an in-

surer that elects to limit reimbursements according to the Schedule to include a no-

tice, approved by the OIR, when the policy is issued or renewed informing the pol-

icyholder. Finally, subparagraph 627.736(5)(a)5 allows an insurer to pay to a reim-

bursement amount less than the Schedule, clearly demonstrating that the Schedule 

is meant to act as a limitation on payment and does not set a minimum payment 

amount. 

Conclusion 

 Based on the foregoing argument and authorities, this Court should answer 

YES to the question certified or to the re-worded question certified as one of great 

public importance, and approve the holding of the district court. 
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