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 IN THE SUPREME COURT OF FLORIDA  
 
 CASE NO.   SC18-1367 
 
 
 
KENNETH J. DETZNER, IN HIS OFFICAL  
CAPACITY AS SECRETARY OF STATE OF 
FLORIDA AND THE DEPARTMENT OF 
STATE, AN OFFICIAL AGENCY OF THE  
STATE OF FLORIDA, 
   
 Petitioner, 
 
-vs-              EMERGENCY                  
  MOTION FOR REHEARING 
 
 
AMY KNOWLES, 
 
 Respondent. 
 
_____________________________/ 
 

 The Respondent AMY KNOWLES, through undersigned counsel, moves this Honorable 

Court for rehearing and states: 

On September 7, 2018, this Court issued a decision in this case reversing a decision of the 

circuit court and paving the way for the Petitioners FLORIDA SECRETARY OF STATE 

KENNETH J. DETZNER and THE FLORIDA DEPARTMENT OF STATE to place 

Amendment 6 on the general election ballot.   The undersigned is aware that this Court’s order 

specified that rehearing motions would not be permitted.  However, while we have always 

treated court orders with the greatest of respect, given the extraordinary nature of this case and 

the impact it will have on all voters in this state, the undersigned files this motion. 

The Respondent has challenged the constitutionality of Constitution Revision 
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Commission (CRC) proposed Amendment 6.  The challenge was based on two grounds: failure 

to satisfy the accuracy requirement in Florida Statute 101.161 and the bundling of separate and 

distinct subjects.  This motion will not re-argue points addressed at oral argument but will 

instead concentrate on arguments that were misunderstood or overlooked.  Again, the 

Respondent does not have the benefit of a written opinion which may shed light on this Court’s 

reasoning; however, in view of the immediacy surrounding the case and the fact that the 

undersigned did not have an opportunity to argue these points at Wednesday’s oral argument, 

which would have ensured that they were not overlooked or misapprehended, they are briefly 

addressed below. 

Textual Authority for Single-Part Review 

One concern addressed by this Court during the oral argument was whether the Florida 

Constitution explicitly contains an anti-bundling provision for CRC proposals.  It does.  The 

provision of the Florida Constitution which creates the CRC provides that the Commission shall 

“file with the custodian of state records its proposal, if any, of a revision of this constitution or 

any part of it.”  Art. XI, § 2(c), Fla. Const.  In other words, the constitution allows the CRC to 

propose amendments in two ways, and only two ways.  First, it may propose an amendment to 

“this constitution,” meaning a revision of the Florida Constitution as a whole.   Second, it may 

propose an amendment to “any part of” the constitution.  Under the second of those avenues, 

section 2(c) contemplates that a single “proposal” will be used to amend a single “part.” 

But proposed Amendment 6 does not amend “any part of” of the constitution. Rather, it 

amends several parts of it -- namely, Article I, section 16, Article V, sections 8 and 21, and 

Article XII.  Thus, the power that the CRC now claims is a power that is not authorized by the 
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constitution -- using a single “proposal” to amend “[multiple] part[s]” of the constitution.  

Nothing in Article XI, section 2(c) conveys that authority.  When the Commission wishes to 

propose amendments to multiple parts of the constitution, it must issue a new proposal for each 

part it wishes to amend. 

The Court need not look to some other provision of the Florida Constitution or to earlier 

cases like Antuono v. City of Tampa, 99 So. 324 (Fla. 1924), to discern this single-part 

requirement, just as it need not consider whether single-subject review is inherent in the 

fundamental right to vote.  It need only faithfully apply the plain language of Article XI, section 

2(c). 

Failure to Advise Voters That Constitutional Rights May Be Eliminated 

During the oral argument, the Court repeatedly asked counsel what material right of 

criminal defendants was being abrogated by Amendment 6.  That question is significant because 

if a meaningful right of defendants is abrogated by the amendment, the ballot summary must 

apprise voters of that fact.  Though counsel’s explanation at oral argument was less than clear, 

Amendment 6 in fact eliminates an important and freestanding right of criminal defendants. 

Imagine for the moment that a proposed amendment to the United States Constitution 

would eliminate the Thirteenth Amendment’s prohibition on slavery.  There currently do not 

exist in this country any institutions established to create a slave trade or to facilitate widespread 

modern slavery; and presumably the ethics of the day are such that no one -- even in the absence 

of an express ban on slavery -- would ever attempt to enslave another.  But none of that means 

that the elimination of the Thirteenth Amendment right would be trivial or not worth mentioning.  

Though the right may currently lay dormant, its absence in the future could result in a grievous 
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loss to United States citizens.   

Likewise, neither the Second Amendment to the United States Constitution nor Article I, 

section 8(a) of the Florida Constitution would be rendered meaningless merely because there 

might presently be no law on the books threatening the right to bear arms.  Circumstances 

frequently change.  Constitutions exist to protect rights in situations that society might not 

currently contemplate or which simply have not yet come to pass.1 

So too here.  Respondent Knowles need not be able to presently point to any alleged 

conflict between victims’ rights and defendants’ rights -- though, as we contended at oral 

argument, such conflicts may well exist -- in order to convince the Court that the language 

removed from the constitution by proposed Amendment 6 is in fact a substantive right enjoyed 

by criminal defendants.  Its removal from the constitution is a substantial change to the 

constitution, and Florida citizens deserve to be told in the ballot summary of its removal. 

To understand that point, consider that at some time in the future the Florida constitution 

might conceivably be amended to expand victims’ rights in a manner that creates a clear conflict 

with defendants’ rights.  Or, the Legislature might seek to expand and enforce victims’ rights 

through the passage of a new statute.  Deprived of language establishing a hierarchy of rights -- 

defendants before victims -- criminal defendants might well see their rights yield to the newly-

established rights of crime victims.  To name just one hypothetical example, consider a future 

statute purporting to enforce victims’ constitutional rights by giving victims the right not to be 

deposed in a criminal case.  Under the existing constitution, that right would give way to the 
                                                

1  The same could be said of the Third Amendment to the United States 
Constitution.  For hundreds of years, there has been no threat in this country that soldiers will be 
unlawfully quartered in the homes of civilians.  But the elimination of a whole amendment of a 
constitution would doubtlessly be worth mentioning to prospective voters, even if the right 
currently rests inactive.   
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defendant’s discovery rights under Florida Rule of Criminal Procedure 3.220.  But not under the 

proposed amendment. 

Nor is it an answer to say that the Supremacy Clause of the federal constitution would 

protect Florida defendants in that scenario.  Though federal and state rights often align, it is 

sometimes the case that the state constitution recognizes rights of criminal litigants that are 

broader than their federal counterparts.  And, at any rate, to argue that voters need not be warned 

of the elimination of Florida constitutional rights because federal constitutional rights still exist 

is to denigrate the significance and value of the constitution of our state.  If the language of the 

state constitution is not independently valuable to the citizens of Florida, why have a state 

constitution conveying any rights at all? 

If anything, the Petitioner’s invocation of the Supremacy Clause provides yet another 

example of a constitutional guarantee that may not always be operative but nonetheless remains 

significant.  Even if there were presently no conflict between state law and federal law, the 

Supremacy Clause would not be rendered meaningless.  The clause clearly exists so that, in the 

event a conflict should someday arise, courts will know how to resolve it.  Sure, there may 

frequently be periods without conflict.  But it just as easily will be the case that, at some future 

point, a need for the provision surfaces.  If the Supremacy Clause were ever to be removed from 

the federal constitution, its absence might later be sorely felt.  And once a right vanishes from a 

constitution, it is hard to get it back. 

“[W]here a proposed constitutional revision results in the loss or restriction of an 

independent fundamental state right, the loss must be made known.”  Armstrong v. Harris, 773 

So. 2d 7, 12 (Fla. 2000) (quoting Traylor v. State, 596 So. 2d 957, 962 (Fla. 1992)).    The voters 
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of this state must therefore be told of the removal of this important language from Article I, 

section 16. 

CONCLUSION 

Amendment 6 proposes serious changes to our constitution.  Not only is the CRC not 

authorized to propose amending multiple constitutional sections within a single amendment, but 

the voters need to be advised of the extent of the changes and the impact they will have on 

existing and dormant constitutional rights.  Amendment 6 fails in both regards and should not be 

placed on the November 6, 2018 general election ballot. 

Respectfully submitted, 

  /s/ Harvey  J.  Sep l e r  
HARVEY J. SEPLER 
RIMON, P.C. 
1 Alhambra Plaza, Suite 1130 

      Coral Gables, Florida 33134 
       T/F: (305) 501-2898 

Fla. Bar No. 473431 
harvey.sepler@rimonlaw.com 
 

 
CERTIFICATE OF SERVICE 

I CERTIFY that the foregoing was e-filed via the Florida Portal which serves all counsel of 

record and was served by e-mail to Karen A. Brodeen, Senior Assistant Attorney General, Office 

of the Attorney General, Tallahassee, Florida, Karen.Brodeen@myfloridalegal.com, Jordan E. 

Pratt, Esq., Deputy Solicitor General, jordan.pratt@myfloridalegal.com, 

jennifer.bruce@myfloridalegal.com, jenna.hodges@myfloridalegal.com, Mark Herron, Esq., 

Attorney for Resondents in Case No. SC18-1366, mherron@lawfla.com, Barry Richard, Esq., 

richardb@gtlaw.com, trammellc@gtlaw.com, FLService@GTLaw.com, 
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FLService@GTLaw.com, David Fuggett, Esq., david.fuggett@dos.myflorida.com, 

ashley.black@dos.myflorida.com, Jessie Craig Dyer, Esq., jesse.dyer@dos.myflorida.com, 

maria.matthews@dos.myflorida.com, Summer Denay Brown, Esq., dbrown@lawfla.com, 

tweiss@lawfla.com, statecourtpleadings@lawfla.com, Phillip Padovano, Esq., 

ppadovano@bhappeals.com, eservice@bhappeals.com, Edward Mark Wenger, Esq., 

emwenger@jonesday.com, emwenger50@gmail.com, Justin Foster Karpf, Esq., 

Justin.karpf@flpd2.com, appeals@flpd2.com, Barbara J. Busharis, Eq., 

Barbara.busharis@flpd2.com, appeals@flpd2.com,  appeals_support@flpd2.com, Seth Miller, 

Esq., smiller@floridainnocence.com, Amit Agarwal, Esq., Amit.Agarwal@myfloridalegal.com, 

amit.agarwal@gmail.com, Michael Ufferman, Esq., ufferman@uffermanlaw.com, Thomas J. 

Seider, Esq., tseider@bhappeals.com, eservice@bhappeals.com, this 9th day of September, 2018. 

 
  /s/ Harvey  J.  Sep l e r  

HARVEY J. SEPLER 
Fla. Bar No. 473431 
 
 

CERTIFICATE OF FONT 

 Undersigned counsel certifies that the type used in this brief is 14-point proportionately 

spaced Times Roman. 

  /s/ Harvey  J.  Sep l e r  
HARVEY J. SEPLER 

 


