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STATEMENT OF IDENTIFY AND INTEREST 

This case concerns the validity of the ballot summary for a group of proposed 

amendments to the Florida Constitution.  Included in that group is a proposal to 

address the rights of crime victims – a proposal that will have an impact on the 

criminal justice system in this State.  The issue the Amici wish to address is whether 

the ballot summary fairly describes the proposed amendment.   

The Florida Public Defender Association (FPDA), the Florida Association of 

Criminal Defense Lawyers (FACDL), the Innocence Project of Florida (IPF), and 

the American Civil Liberties Union Foundation (ACLU) of Florida believe they will 

be able to offer a straightforward argument on these issues in a way that will 

complement the argument by the Appellees and ultimately assist the Court in 

deciding the case.  

The FPDA consists of elected public defenders who supervise hundreds of 

assistant public defenders and support staff.  As appointed counsel for thousands of 

indigent criminal defendants annually, FPDA members and staff have tremendous 

practical experience with clients in criminal cases. All FPDA members are deeply 

committed to promoting the interests of fairness and justice in the criminal law 

process.  The FPDA has a particular interest in the Appellees’ case because the 

outcome will have a significant impact on the criminal justice system in Florida. 

 FACDL is a statewide organization with more than 2,000 members, all of 
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them criminal defense practitioners.  FACDL is a nonprofit corporation with a 

purpose of assisting in the fair administration of the state’s criminal justice system.  

Its participation in this case serves the organization’s purpose by assisting the courts 

in reaching just results in cases involving rights of criminal defendants.  

IPF is a not-for-profit organization with the purpose of advocating for 

innocent individuals in Florida prisons within the Florida judicial system and 

through other avenues of policy reform. IPF works exclusively in Florida, 

representing innocent indigent individuals in an effort to overturn their wrongful 

convictions based on postconviction DNA testing and other newly discovered 

evidence of actual innocence. Part of the IPF’s mission is to advocate for necessary 

criminal justice reform to avoid wrongful incarcerations in the future.   

The ACLU Foundation of Florida is an affiliate of the American Civil 

Liberties Union, a nationwide, nonprofit, nonpartisan organization.  The ACLU 

frequently participates in litigation involving constitutional interests and is 

frequently permitted to file amicus briefs in Florida’s state and federal courts. ACLU 

of Florida has over 55,000 members dedicated to advancing and preserving the rights 

embedded in the Florida Constitution and U.S. Constitution.  Given the history of 

the ACLU’s involvement in defending and protecting the rights of the accused, the 

ACLU believes that its involvement in this case will assist the Court in the 

disposition of this case. 
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SUMMARY OF THE ARGUMENT 

 The circuit court correctly concluded that the ballot summary for Amendment 

6 fails to fully, fairly, and accurately inform Florida voters regarding the impact that 

the amendment would have on the rights of an accused in a criminal or delinquency 

proceeding.  

 The victim’s right provision contained in the current version of the Florida 

Constitution includes language indicating that victims’ rights are qualified and 

subject to the constitutional rights of the accused, and the ballot summary fails to 

inform voters that Amendment 6 removes this qualifying language. The ballot 

summary also fails to inform voters regarding the various ways that Amendment 6 

will impact defendants accused of crimes in Florida, including (1) the right to due 

process; (2) sweeping changes to Florida’s speedy trial provisions (without any 

recognition that due process requires affording a criminal defendant adequate time 

for preparation); (3) the expansion of the scope of restitution; and (4) the creation of 

new deadlines for appellate and postconviction actions.  

Accordingly, Amici request the Court to affirm the circuit court’s order. 
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ARGUMENT 

This Court should affirm the order striking Amendment 6 from the ballot 

because the proposed summary omits any mention of the significant implications 

this amendment would have on the rights of the accused and fails to tell voters that 

“victim’s rights” already exist in the Florida Constitution.  The relevant portion of 

the ballot summary is: 

RIGHTS OF CRIME VICTIMS; JUDGES.—Creates 

constitutional rights for victims of crime; requires courts 

to facilitate victims’ rights; authorizes victims to enforce 

their rights throughout criminal and juvenile justice 

processes.  

 As explained below, these 25 words fail to apprise voters of the sweeping 

effects the new or expanded constitutional rights would have on existing safeguards 

for the accused, fail to indicate that some of the rights “created” are modifications 

of current statutory protections for victims, and fail to acknowledge the 

constitutional and practical concerns that will be caused by elevating a victim’s right 

to the level of “due process” without maintaining existing protections for those 

accused or convicted of crimes or delinquent acts.  Voters cannot make an informed 

decision about this amendment based on this misleading and inadequate summary.  

Amici have identified numerous ways in which Amendment 6 will affect the 

due process rights of the accused; this discussion will highlight (1) the right to due 
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process; (2) speedy trial; (3) restitution; and (4) timelines for appeals and 

postconviction relief, although other rights are implicated, as well. 

 1.  The Right to Due Process  

 The chief purpose of this measure is to place the interests of victims on equal 

constitutional footing with the rights of the accused.  To accomplish this, 

Amendment 6 removes existing constitutional language that victims’ rights exist “to 

the extent that these rights do not interfere with the constitutional rights of the 

accused.” Art. I, § 16(b), Fla. Const.  This language ensures that, when rights collide, 

the rights of the accused prevail.  The summary does not notify voters of the deletion, 

nor does it inform them the balancing of rights in criminal and juvenile proceedings 

will be altered.  

Moreover, the text of Amendment 6 effectively changes the long-understood 

meaning of “due process,” which has always meant limiting the power of the State 

against the accused.  See U.S. Constitution Amendments V, XIV; Art I., § 9, Fla. 

Const. (“No person shall be deprived of life, liberty or property without due process 

of law.”; see also Application of Gault, 387 U.S. 1, 20 (1967) (“Due process of law 

… defines the rights of the individual and delimits the powers which the state may 

exercise.”).  The due process clause “protects the individual against the arbitrary and 

unreasonable exercise of government power.”  Noel v. State, 191 So. 3d 370, 379 

(Fla. 2016) (quoting State v. Robinson, 873 So. 2d 1205, 1209 (Fla. 2004)); see also 
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Westerheide v. State, 831 So. 2d 93, 104 (Fla. 2002) (“The constitutional right of 

substantive due process protects individual rights from unwarranted encroachment 

by the government.”).   

The concept of due process is implicated only when the state aims to infringe 

upon, or deprive an individual of, life, liberty, or property.  See Robinson, 873 So. 

2d at 1213.  For an individual to be “entitled to the protections of the due process 

clause, there must be an infringement of a liberty interest.” Id.  To create due process 

rights for victims commensurate with the rights of the accused, as subsection (b)(1) 

aims to do, is a sweeping change in constitutional doctrine, which the summary also 

fails to disclose.  As this Court has explained:  

Special vigilance is required where the fundamental rights 

of Florida citizens suspected of wrongdoing are 

concerned, for here society has a strong natural inclination 

to relinquish incrementally the hard-won and stoutly 

defended freedoms enumerated in our Declaration in its 

effort to preserve public order. Each law-abiding member 

of society is inclined to strike out at crime reflexively by 

constricting the constitutional rights of all citizens in order 

to limit those of the suspect—each is inclined to give up a 

degree of his or her own protection from government 

intrusion in order to permit greater intrusion into the life 

of the suspect. The framers of our Constitution, however, 

deliberately rejected the short-term solution in favor of a 

fairer, more structured system of criminal justice. 

Traylor v. State, 596 So. 2d 957, 963 (Fla. 1992) 
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 2.  The Speedy Trial Provision Affects the Accused’s Due Process Rights  

 

 Amendment 6 gives victims “the right to proceedings free from unreasonable 

delay.” See Amendment 6 (10).  It then adds provisions allowing the state attorney 

to file a “good faith demand for a speedy trial,” which triggers a requirement to hold 

a trial within 75 days of the demand. Id. at (10)a.  

 The ballot summary says nothing at all about the victim’s right to a speedy 

trial, but the proposal, as worded, makes sweeping changes in established law 

without any recognition that due process requires affording a defendant adequate 

time for preparation.  The summary does not inform voters that the new language 

would affect existing constitutional and statutory provisions, as well as rules of 

court, that already provide for a speedy trial for both the accused and the state.  Most 

voters would not understand that this proposal could affect their preparation for trial, 

if they were accused of a crime, or that it omits protections for the accused’s due 

process rights that currently exist in the speedy trial provisions codified in Florida 

Statutes.  

 The issue here is not that Amendment 6 impairs a defendant’s ability to 

demand a speedy trial; the right to a “speedy and public trial” is protected in both 

the Florida and federal constitutions.  See U.S. Const. Amendment 6; Art. I, § 16, 

Fla. Const.  Rather, the issue is that Amendment 6 gives victims a due process right 

to demand a speedy trial and, in doing so, eliminates protections for the defendant’s 
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right to due process currently set out in Florida Statutes.  The language in 

Amendment 6 allowing a state attorney to file a demand for speedy trial contains no 

limitation protecting the accused’s due process right to prepare a defense.  See 

Barker v. Wingo, 407 U.S. 514, 527 (1972) (recognizing the state’s dual 

responsibility to bring an accused to trial as well as to ensure “that the trial is 

consistent with due process.”).  

In 2008 the Florida Legislature created a detailed mechanism for state 

attorneys to file a demand for speedy trial in Chapter 960, which is dedicated to 

Victim Assistance.  See § 960.0015, Florida Statutes (2018) (codifying Chapter 

2005-44, Florida Statutes).1  Section 960.0015 allows state attorneys to file a demand 

for speedy trial if the state has met its discovery obligations, the court has already 

granted at least three continuances over state objection, and a certain number of days 

have passed from the date formal charges were filed.  See § 960.0015(1)(a)-(b). The 

statute explicitly recognizes that a speedy trial cannot be held at the expense of the 

defendant’s right to due process.  See § 960.0015(2), (3), (4) (recognizing in each 

subsection the discretion of trial courts to grant extensions as “may be required to 

prevent deprivation of the defendant’s right to due process”). 

                                                           
1 Section 918.015, Florida Statutes already provided generally that “[i]n all criminal 

prosecutions the state and the defendant shall each have the right to a speedy trial,” 

and required the state supreme court to establish rules providing for speedy trials.   
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 Amendment 6 would supersede the existing constitutional and statutory 

scheme without any accompanying protection of an accused’s due process rights. 

The ballot summary does not even allude to an effect on the accused to prepare a 

defense.  

3.  The Restitution Provisions Impact Due Process of Defendants and 

Juveniles  

 

 In giving each victim the right to “full and timely restitution… for all losses 

suffered, both directly and indirectly, by the victim as a result of the criminal 

conduct,” without any other limitation, Amendment 6 significantly expands the 

scope of restitution orders, diminishes judicial discretion, and ignores the established 

purposes of restitution: “not only to compensate the victim, but also to serve the 

rehabilitative, deterrent, and retributive goals of the criminal justice system.” State 

v. Hawthorne, 573 So. 2d 330, 333 (Fla. 1991)( noting that “the statutory provisions 

requiring the imposition of restitution recognize the discretion of the trial court in 

determining the amount of restitution”).  Florida residents who suffer “property 

damage or loss, monetary expense, or physical injury or death as a direct or indirect 

result of the defendant’s offense or criminal episode” already have the statutory right 

to seek restitution for their losses under section 775.089(1)(a)-(c), Florida Statutes, 

and ordering restitution is mandatory unless the trial court “finds clear and 

compelling reasons” not to do so. 
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 However, both the United States Supreme Court and this Court have 

recognized that a defendant’s sentence or release cannot be conditioned on the ability 

to pay restitution.  See Bearden v. Georgia, 461 U.S. 660, 672 (1983); Noel v. State, 

191 So. 3d 370, 379 (Fla. 2016) (holding that linking a defendant’s sentence to his 

payment of restitution violated due process).  Creating a constitutional right to 

restitution places the victim’s desire for restitution in conflict with the defendant’s 

right to due process.  

 Amendment 6 would confer this constitutional right in all juvenile 

proceedings as well as criminal trials, another significant expansion of current law 

not apparent from the ballot summary.  Section 985.437, Florida Statutes (2018) 

does not provide for mandatory restitution in juvenile cases in the same manner as 

section 775.089; instead, in keeping with the rehabilitative purposes of the juvenile 

justice system, the court “may” order restitution “in a reasonable amount or manner 

to be determined by the court.” § 985.437(1), (2); see also J.A.B. v. State, 25 So. 3d 

554, 560 (Fla. 2010) (“[W]hen the State seeks enforcement [of restitution], the issue 

becomes whether the juvenile has the ability to pay the amount of restitution 

ordered.”).  Moreover, restitution cannot be ordered against a parent or guardian who 

has made good faith efforts to prevent the child from engaging in delinquent acts. § 

985.437(4).  The responsibility of a juvenile and the juvenile’s guardian for “full and 

timely restitution in every case” is far more burdensome under Amendment 6 than 
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under current law and shifts the focus of a juvenile proceeding even further away 

from rehabilitation of the child.  

 By placing the victim’s right to restitution on a constitutional footing, 

Amendment 6 fundamentally shifts the current understanding of restitution, expands 

the burden of restitution dramatically (even more so in juvenile cases than in criminal 

cases), and essentially makes the defendant an insurer of the victim’s losses 

regardless of the defendant’s means or ability to pay.  The ballot summary does not 

inform voters that Amendment 6 will increase the financial burden on those 

convicted of offenses and their families.  

4. Creating Unrealistic Timelines for Appeals or Collateral Attacks 

Interferes with Defendant’s Due Process Rights  

 

 The ballot summary does not indicate that section (10)b has significant effects 

on appeals and post-conviction proceedings.  In its requirement of “a prompt and 

final conclusion of the case and any related postjudgment proceedings,” Amendment 

6 creates deadlines without any corresponding guarantees of due process for one 

who is accused or convicted.  The proposal is similar to statutory provisions setting 

deadlines in capital cases that were found unconstitutional in Allen v. Butterworth, 

756 So. 2d 52 (Fla. 2000), as a violation of the separation of powers doctrine.  Were 

the Legislature to attempt to enact these deadlines, the resulting statute would clearly 

violate the separation of powers doctrine. 
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  Enshrining the deadlines in the state constitution may prevent them from 

being struck down on that basis, but does not remove the barriers to completing 

appeals and collateral proceedings within a specific period of time.  

 As a practical matter, a two-year deadline for concluding both an appeal and 

related collateral proceedings in non-capital cases is not realistic, and dramatically 

shortens the timelines for those proceedings under current law.  In the direct appeal 

alone, incomplete records, the filing of motions to correct sentencing errors, 

difficulties in communicating with incarcerated clients, and the workload of 

appellate counsel for the state and defense all contribute to delays in briefing, even 

before the case is submitted to an appellate panel for decision.  Even when 

everything goes smoothly, it is typical for a direct appeal to take a year to reach a 

resolution.  

 Current law gives a convicted defendant two years from the date the 

conviction is affirmed to file any collateral attack.  See Fla. R. Crim. P. 3.850. 

Amendment 6 would give that individual a matter of months to file and conclude a 

collateral attack, since collateral proceedings cannot begin until the direct appeal is 

final.  Post-conviction motions require new investigation, research, and evidentiary 

hearings in the trial courts.  Unrepresented defendants often file facially insufficient 

motions and are given leave to amend them.  Claims that exculpatory evidence was 

withheld, or that newly discovered evidence calls a conviction into doubt, often 
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require significant additional discovery.  Before the motion for post-conviction relief 

can be filed a defendant often has to file a separate motion for DNA testing under 

Rule 3.853 and wait for the results, as well as for expert interpretation of the results. 

A defendant who received ineffective assistance of counsel at trial, leading to a 

wrongful conviction, might have only a matter of weeks or months, rather than two 

years, to file a motion to vacate the sentence and prepare for an evidentiary hearing, 

as well as to appeal if the motion is denied.  

 Finally, in addition to the problems inherent in imposing arbitrary deadlines 

on post-conviction proceedings, Amendment 6 would give victims a constitutional 

right to be present at and to participate in all post-conviction proceedings, which in 

itself would create additional delay and administrative burdens.  The focus of a post-

conviction proceeding is only whether error occurred at trial; a victim’s wishes have 

no bearing on pure questions of law.  

 The summary does not inform voters that Amendment 6 would create 

draconian barriers to challenging convictions, the effect of which would fall most 

heavily on defendants who cannot afford representation.  Meanwhile, for every case 

that does not conclude within the prescribed time period, a court is charged with 

filing an order giving specific reasons for the delay.  In cases involving discovery 

violations or newly discovered evidence, just identifying specific reasons for the 

delay could require additional evidentiary hearings.  The additional hearings, orders, 
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and reporting requirements will greatly increase the workload of both trial and 

appellate courts across the state.  However, the summary does not inform voters that 

the amendment requires the prioritizing of criminal appeals or acknowledge any 

effect whatsoever on access to the courts.  

 5.  Other Due Process Issues  

 

 Section (b)(2) of Amendment 6 creates a “right to be free from intimidation, 

harassment, and abuse,” while section (b)(3) creates a constitutional right to be 

protected from the accused and anyone acting on the accused’s behalf, which would 

include an attorney.  These proposed rights have the potential to interfere with the 

accused’s constitutional right to effective assistance of counsel, but are not 

mentioned in the summary.  In addition, these proposed rights implicate the 

accused’s ability to confront an accuser, a fundamental component of our criminal 

justice system.  See, e.g., Crawford v. Washington, 541 U.S. 36 (2004).  

Furthermore, the terms “intimidation,” “harassment,” and “abuse” are subjective.  

As written, a deposition or cross-examination that makes an alleged victim 

uncomfortable may run afoul of this section and could trigger an invocation of the 

victim’s constitutional right to “protection.”  

 The summary fails to disclose that section (b)(4) of Amendment 6 would 

redefine the purpose of bail and pretrial release, which has always been to ensure 

that an accused shows up for court. Stack v. Boyle, 342 U.S. 1, 4 (1951) (“The right 
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to release before trial is conditioned upon the accused’s giving adequate assurance 

that he will stand trial and submit to sentence if found guilty.”).  Bail is secondarily 

for the protection of the community, of which the victim is necessarily a part. 

However, to view bail as a mechanism for affording individual protection to a victim 

reflects a view of the criminal law that is more appropriate in a civil courtroom.  A 

prohibition on excessive bail is enshrined in the Eighth Amendment to the United 

States Constitution; Article I, section 14 of Florida’s Constitution gives effect to the 

presumption of innocence and addresses pretrial detention and release. State v. Blair, 

39 So. 3d 1190, 1192 (Fla. 2010) (internal citations omitted). Florida Rule of 

Criminal Procedure 3.131(a) provides that, with some exceptions, “every person 

charged with a crime or violation of municipal or county ordinance shall be entitled 

to pretrial release on reasonable conditions.... If no conditions of release can 

reasonably protect the community from risk of physical harm to persons, assure the 

presence of the accused at trial, or assure the integrity of the judicial process, the 

accused may be detained.”  

 The summary does not put voters on notice that if they or a family member 

are accused of a crime, their right to pretrial release will be dependent on what the 

alleged victim wants, which diminishes their existing right to pretrial release.  

 Section (b)(6)b confers a constitutional right to be heard in “any public 

proceeding” where “a right of the [alleged] victim is implicated.”  Under this broad 
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language, alleged victims would be entitled to be heard in any proceeding related to 

the charges against the defendant, regardless of whether the State requests their 

input.  This could include status conferences, hearings, or arguments on purely legal 

motions.  Giving the victim a constitutional right to participate creates risks of delay 

and diversion of court resources.  The summary does not indicate that Amendment 

6 makes such a sweeping expansion of the current right to be present during crucial 

stages of litigation.  

 Section (b)(6)c creates a constitutional right to confer with the prosecuting 

attorney. This goes far beyond the current statutory scheme, which already 

recognizes an alleged victim’s interest in providing input.  The summary does not 

put voters on notice that they would be approving a system in which a victim’s 

disagreement with a plea deal, for example, would rise to the level of a 

constitutionally protected right, and could interfere with the exercise of prosecutorial 

discretion.  This approach also ignores the reality that many cases have more than 

one alleged victim and gives no guidance as to how to reconcile competing interests 

among them.  

 The language of this subsection also gives no indication as to the weight of 

the alleged victim’s input, which raises serious separation of powers concerns that 

are not apparent from the summary.  The State Attorney’s Office represents the State 

of Florida; its client is the State, not alleged victims.  The proposal gives voters the 
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impression that the will of the alleged victim should control over the interests of 

justice. Section (d) of Amendment 6 reinforces the primacy of victim’s rights by 

providing that “[t]he granting of rights enumerated in this section to victims may not 

be construed to deny or impair any other rights possessed by victims.”  Furthermore, 

section (d) states that it does not create a cause of action for damages “against the 

state or a political subdivision of the state, or any officer, employee, or agent of the 

state or its political subdivisions.”  Conspicuously absent from these clauses is the 

accused.  Loughrin v. United States, 134 S. Ct. 2384, 2390 (2014) (“[W]hen 

Congress includes particular language in one section of a statute but omits it in 

another[,] ... this Court presumes that Congress intended a difference in meaning.”) 

(internal citations and quotations omitted).  This subsection might allow an alleged 

victim to sue an accused who invokes his or her right to speedy trial, for example. 

Such a departure from current law is not apparent from the proposed summary.  

 The definition of “victim” in Amendment 6 significantly expands the 

common-sense understanding of a “crime victim” because, in failing to limit the 

definition to natural persons, the Amendment opens the door to a wide range of 

individuals and corporate entities.  Under current statutory construction principles, 

the word “person” includes “individuals, children, firms, associations, joint 

adventures, partnerships, estates, trusts, business trusts, syndicates, fiduciaries, 

corporations, and all other groups or combinations.” § 1.01, Fla. Stat. (2018).  
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 Under this definition, a retailer that detained a shopper suspected of theft 

would be entitled to all the “rights” described in Amendment 6, including the right 

to be notified of all proceedings involving the accused, even those that were not 

crucial stages of litigation; to confer with the prosecutor regarding the possibility of 

pretrial release or some other disposition; to be notified not only of the sentence 

imposed, if any, but of the completion of that sentence; and to be heard at any 

subsequent proceeding seeking clemency or expungement.  The summary gives no 

indication that any entity other than natural persons would be able to claim the rights 

described in Amendment 6.  

 Furthermore, it categorically prohibits the accused from being a victim, which 

is fundamentally inconsistent with affirmative defenses such as self-defense.  If, for 

example, a defendant is charged with an attempted homicide this amendment would 

have the charge preclude them from asserting that they acted in self-defense.  
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CONCLUSION 

 The trial court correctly found that the ballot summary for Amendment 6 is 

fatally deficient.  The summary does not inform voters that the amendment would 

alter the current balancing of rights in criminal and juvenile cases or that it would 

create significant additional barriers to the exercise of an accused’s due process 

rights.  The undersigned ask that this Court affirm the trial court’s order striking the 

proposal from the November ballot. 
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