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STATEMENT OF IDENTITY AND INTEREST OF AMICUS CURIAE 

 

This amicus brief is filed on behalf of the Criminal Law Section of the 

Florida Bar.  The Criminal Law Section is made up of prosecutors, defense lawyers 

(both public and private), judges, law professors, and law students.  This diverse 

group now totals more than 2,300 members, who are united in the shared goal of 

providing a fair, just, and effective criminal justice system for everyone.  It is this 

shared goal that drives the Section to file this brief in support of the Appellee.   

Proposed Amendment 6 bundles three distinct proposals.  One of those 

proposals—Proposal 96—would have a profound impact on the Section’s 

members.  Proposal 96 brings Marsy’s Law to Florida.  Marsy’s Law, the 

brainchild of California billionaire Henry Nicholas III, professes to create 

constitutional rights for the victims of crimes.1   

In truth, Marsy’s Law does not “create” victims’ rights in Florida.  Those 

rights already exist.  Article I, section 16, subsection (b), of Florida’s Constitution 

currently states that victims have a right to be informed of, and participate in, 

crucial criminal proceedings, “to the extent that these rights do not interfere with 

                                                 
1  To date, six states have adopted a version of Marsy’s Law.  See Beth 

Schwartzapfel, The Billionaire’s Crusade, The Marshall Project, May 22, 2018, 

https://perma.cc/CF6A-BECS.  One of those states, Montana, had its supreme 

court strike the Law down as unconstitutional.  See Montana Ass’n of Ctys. v. State 

by & through Fox, 389 Mont. 183, 404 P.3d 733 (2017).  Another state, South 

Dakota, had its voters amend the Law to make it less burdensome.  See Associated 

Press, South Dakota is First State to Approve “Marsy’s Law” Changes, The Star 

Tribune, Aug. 30, 2018, https://perma.cc/WN8C-QT2J.   
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the constitutional rights of the accused.”  Proposal 96 deletes the entirety of 

subsection (b) and replaces it with the text of Marsy’s Law.   

Noticeably absent from Marsy’s Law, however, is an analogue to the 

existing language in section (b) ensuring non-interference with an accused’s 

constitutional rights.  Of course, the Criminal Law Section has an interest in 

ensuring that those accused of a crime are afforded constitutional protections, and 

thus is concerned by this omitted language.  Especially because the omission was 

purposeful.  At one of the final meetings held by the Constitutional Revision 

Commission (the “CRC”), several commissioners moved to add this balancing 

language to the amendment.  (R. 270-82); see (R. 281) (“All we are doing is 

reinserting the language that was there.  So there’s no misunderstanding, victims 

can have right after right after right, but in the final analysis, none of it should 

interfere with the preservation of the rights of the accused that we guarantee in the 

United States Constitution[.]”).  The motion failed.  (R. 283). 

Also, Marsy’s Law would further narrow an accused’s rights when it comes 

to uncovering and discovering relevant evidence.  Florida’s Constitution states that 

an accused “shall have the right to have compulsory process for witnesses [and] to 

confront at trial adverse witnesses.”  Art. I, § 16(a), Fla. Const.  But Marsy’s Law’s 

circumscribes that right, providing that a victim may withhold information that is 
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privileged or confidential, or that could be later used to harass the victim.  (R. 29) 

(proposed subsection (b)(5)).   

More, Marsy’s Law burdens the criminal justice system by giving victims a 

constitutional right “to proceedings free from unreasonable delay, and to a prompt 

and final conclusion of the case.”  (R. 31) (proposed subsection (b)(10)).  

Prosecutors will have to expend valuable time and resources to accommodate this 

new constitutional right.  (R. 31) (proposed subsection (b)(10)(a)).  And criminal 

defense attorneys—already dangerously overburdened—will be stretched even 

more thinly.  See, e.g., Pub. Def., Eleventh Judicial Circuit of Fla. v. State, 115 So. 

3d 261, 273 (Fla. 2013) (“[W]e are struck by the breadth and depth of the evidence 

of how the excessive caseload has impacted the Public Defender’s representation 

of indigent defendants.”). 

These burdens are not limited to the trial-court level.  (R. 31) (proposed 

subsection (b)(10)(b)).  Marsy’s Law also requires that all state appeals be resolved 

within two years of filing.  If an appeal is not resolved in that timeframe, the 

appellate court must enter an order explaining why.  Then, the chief judges of 

district courts of appeal, as well as the chief justice of this Court, must file a report 

on every one of these cases with the speaker of the house of representatives.  (R. 

31).  And so the proposed amendment here creates more work for an already 

overworked appellate judiciary.   
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More still, Marsy’s Law broadens the ordinary definition of a “victim.”  A 

corporation, because technically “a person” under Florida law, has the 

constitutional rights of a victim under Marsy’s Law.  Again, this was not a mistake 

of drafting: a sponsor of Amendment 6 admitted that he intended to create 

protections for corporations.  (R. 284-86).  From the Criminal Law Section’s 

perspective, allowing corporations to direct criminal litigation—including by 

demanding an expedited trial—will waste valuable time and resources.  And a 

corporation is hardly the type of “victim” that needs protection.  Indeed, Wal-

Mart’s right to speedily prosecute a shoplifter does not need to be 

constitutionalized.   

To be sure, the idea behind Marsy’s Law is admirable.  But incorporating the 

Law into Florida’s Constitution will place significant burdens on prosecutors, 

defense lawyers, and judges.  The Criminal Law Section thus has a direct interest 

in ensuring that this proposal is fairly presented to, and understood by, the voters.   
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SUMMARY OF THE ARGUMENT 

 

As explained above, Marsy’s Law will have a considerable impact on 

Florida’s criminal justice system.  Accordingly, this is not a proposal that should 

be adopted lightly.  And yet, Florida’s voters will not be given the opportunity to 

consider Marsy’s Law as a standalone measure on the ballot.  Instead, the CRC has 

bundled Marsy’s Law with two other proposals.  One of those proposals ends 

judicial deference to administrative agencies.  The other raises the mandatory age 

of retirement for judges.   

We start with the obvious: these proposals have nothing to do with each 

other.  On this point, there does not seem to be any dispute.  The State’s initial 

brief, while defending the CRC’s ability to bundle generally, does not try to claim 

that there is any real connective tissue between victims’ rights, Chevron deference, 

and judicial retirement.  Instead, the State defends the proposed amendment here 

by arguing that the CRC can bundle all it likes.   

The CRC assigns particular significance to the fact that Florida’s 

Constitution imposes a single-subject requirement on citizen initiative but not on 

other types of amendments.  (IBR, pp.25-27).  This is true enough.  But it hardly 

relieves the CRC of having to establish any connection between bundled subjects.  

This Court has long disapproved of aggregating, or “logrolling,” disparate subjects 

into a single amendment.  That disapproval is not limited to just citizen initiatives.  
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All amendments, as well as legislation, must contain subjects that are germane to 

each other.  The proposed amendment here does not satisfy this standard.   

And the proposed amendment fares no better under the Federal Constitution.  

Every Florida citizen has a constitutional right to have his or her vote counted.  

The CRC, by bundling three unrelated proposals, has diluted that right for any 

citizen who favors one proposal but not the others.  As a result, a citizen in this 

position cannot vote for a favored proposal without also casting a vote for the 

disfavored ones.  True, the citizen has the option of voting down the proposed 

amendment.  But that is no better a compromise, because the citizen is deprived of 

the right to have his vote counted on a proposal he favored.   

In short, the proposed amendment here cannot stand.  The amendment, as 

written, is unconstitutional as a matter of Florida and federal law.  This Court 

should invalidate it.   
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STANDARD OF REVIEW 

 

This Court reviews the validity of a proposed constitutional amendment 

under a de novo standard.  Florida Dep’t of State v. Florida State Conference of 

NAACP Branches, 43 So. 3d 662, 667 (Fla. 2010); Armstrong v. Harris, 773 So. 2d 

7, 12 (Fla. 2000).  

ARGUMENT 

I. Proposed Amendment 6 unconstitutionally bundles, or “logrolls,” three 

disparate subjects into a single proposed amendment, depriving Florida 

citizens of their right to vote.   

 

With proposed Amendment 6, the CRC packaged three disparate subjects 

into a single ballot measure.  The proposed amendment asks voters to decide 

whether a comprehensive set of victims’ rights should be constitutionalized, and 

whether Chevron deference should be abolished, and whether the retirement age 

for judges should be raised.   

This is logrolling, plain and simple.  In fact, the proposed amendment here 

presents an archetypal example.  Amendment 6, although nominally covering a 

single topic, “is multifarious” and “does not give the people an opportunity to 

express the approval or disapproval severally as to each major change suggested.”  

See In re Advisory Opinion to the Attorney Gen.-Save Our Everglades, 636 So. 2d 

1336, 1339 (Fla. 1994) (quoting Adams v. Gunter, 238 So. 2d 824, 831 (Fla. 

1970)).  As a result, votes are aggregated.  Voters, “wanting strongly enough any 
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one or more propositions offered, might grasp at that which they want, tacitly 

accepting the remainder.  Minorities favoring each proposition severally might, 

thus aggregated, adopt all.”  See id.   

There is no reason why proposed Amendment 6’s subjects should rise and 

fall together.  Victims’ rights have nothing to do with Chevron deference, and even 

less to do with the age of judicial retirement.  The disconnect between the three 

subjects here is well-expressed in the ballot summary’s title, which summarizes the 

amendment as, “Rights of Crime Victims; Judges.”  (R. 384).  That title covers 

neither the breadth nor the depth of the proposed amendment.  Indeed, the part of 

the proposed amendment ending Chevron deference—the “goliath of modern 

administrative law,” Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1158 (10th Cir. 

2016) (Gorsuch, J., concurring)—is not even mentioned in the title.  

Not that there is much more the CRC could have done here.  There simply 

was no way for the ballot title to adequately cover proposed Amendment 6, 

because its three subjects defy collective summarization.  Of course, that is 

precisely why the subjects should not have been grouped together in the first place.   

At bottom, the proposed amendment here improperly bundles independent 

and unrelated subjects.  As we will show, that makes the amendment, as written, 

unconstitutional as a matter of Florida and federal law.   
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A. Florida’s Constitution does not allow the CRC an unfettered right 

to logroll disconnected subjects into a single amendment.   

 

This Court has, time and time again, disapproved of logrolling in 

constitutional amendments.  E.g., In re Advisory Opinion to the Atty. Gen. re 

Fairness Initiative Requiring Legislative Determination That Sales Tax 

Exemptions & Exclusions Serve a Pub. Purpose, 880 So. 2d 630, 635 (Fla. 2004); 

Advisory Opinion to the Attorney Gen. re Tax Limitation, 644 So. 2d 486, 490 (Fla. 

1994); Save Our Everglades, 636 So. 2d at 1339; see also Fine v. Firestone, 448 

So. 2d 984, 995 (Fla. 1984) (McDonald, J., concurring) (“Combining multiple 

propositions into one proposal constitutes ‘logrolling,’ which, if our judicial 

responsibility is to mean anything, we cannot permit.”).   

And for good reason.  This Court invalidates improperly logrolled 

amendments to prevent “a hodge podge” of “unrelated matters” from being 

packaged in a single measure, “to prevent surprise or fraud by means of 

provisions” that are not mentioned by a title, and “to fairly apprise the people of 

the subjects” covered by a proposal.  State v. Thompson, 750 So. 2d 643, 646 (Fla. 

1999) (citing State ex rel. Flink v. Canova, 94 So. 2d 181, 184 (Fla. 1957)). 

None of these reasons are unique to the citizen-initiative context.  Yet, the 

State argues that this is the only context in which logrolling is forbidden, and that 

there is no limit to what subjects the CRC can bundle into a single amendment.  
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(IBR, pp.25-27).  The State is wrong.  The CRC’s powers are not as unlimited as 

that.   

It is true that most of this Court’s logrolling rulings arise in the citizen-

initiative context.  As the State points out, this is because Florida’s Constitution 

imposes an express single-subject requirement for citizen initiatives, but not for 

CRC and legislative amendments.  (IBR, p.26).  We do not disagree: citizen 

initiatives are treated differently.  They may “embrace but one subject and matter 

directly connected therewith.”  Art. XI, § 3, Fla. Const (emphasis added).   

The reason for this different treatment is that the initiative process is 

inherently closed off, not allowing for a “filtering legislative process for the 

drafting of any specific proposed constitutional amendment or revision.”  Fine v. 

Firestone, 448 So. 2d 984, 988 (Fla. 1984).  The CRC and legislative amendment 

processes, conversely, “afford an opportunity for public hearing and debate not 

only on the proposal itself but also in the drafting of any constitutional proposal.”  

Id.; see also Charter Review Comm’n v. Scott, 647 So. 2d 835, 837 (Fla. 1994) 

(noting that the Constitution does not impose a single-subject rule in these contexts 

because the “process embodies adequate safeguards to protect against logrolling 

and deception”).   

This reasoning really has no force here, though, because the bundling of 

proposed Amendment 6 was not, in fact, subject to public hearing and debate.  
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Rather the opposite.  At one of the CRC’s final hearings, Commissioner Martinez, 

a sponsor of proposed Amendment 6, moved to unbundle the amendment’s three 

subjects precisely because the grouping process had not been transparent: 

We have had at the CRC a process with regards to each 

individual proposed amendment.  It’s gone through 

committees, it's gone through debate, it’s gone through 

public hearing.  Groupings not once went through any 

public hearings, not a single time.  We had public 

hearings on individual proposals before the committee 

meetings.  We had public hearings on the proposals after 

the committee meetings.  At no time have we had any 

public hearing on any of the groupings.  The public has 

not had an opportunity to tell us whether or not they 

understand the grouping. 

 

(R. 294-96, 299) (emphasis added); see (R. 307-08) (stating that “maybe four or so 

people” talked to the CRC about bundling and “they were lobbyists”).  Several 

other commissioners joined in the motion, with some explaining that their 

constituents had complained about the bundling issues.  (R. 316-17, 322-32, 337-

44, 346-47, 350-52).  The motion was denied.  (R. 353).   

At any rate, and putting the CRC’s lack of transparency aside, we are not 

arguing that the CRC must satisfy the Constitution’s single-subject requirement for 

citizen initiatives.  Accord Charter Review Comm’n, 647 So. 2d at 837.  But that 

does not mean the CRC can bundle any subjects it likes, regardless of how 

disconnected they may be.   
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In fact, this Court rejected a similar argument when reviewing a proposed 

legislative amendment to the Constitution.  See Smathers v. Smith, 338 So. 2d 825 

(Fla. 1976).  The legislature, like the CRC, is not bound by a constitutional single-

subject rule when drafting amendments.  See Charter Review Comm’n, 647 So. 2d 

at 837.  Nevertheless, this Court rejected the notion that a proposed legislative 

amendment could include “random and unrelated provisions without even the 

appearance of a nexus.”  Smathers, 338 So. 2d at 831 n.21.  Instead, a legislative 

amendment’s provisions must be, at the very least, germane to each other.  Id.; see 

also Armstrong, 773 So. 2d at 12 (recognizing that an amendment may be 

evaluated under an implicit “germaneness” theory similar to the “accuracy 

requirement” flowing from Article XI, section 5 of the Florida Constitution).   

This only makes sense.  Were the rule otherwise, “there would be nothing to 

bar the Legislature from proposing a single amendment which in one section or 

article would establish unicameralism, prohibit forced busing of school children, 

and bar all forms of taxation on corporate entities formed or domesticated in 

Florida.”  Smathers, 338 So. 2d at 831 n.21.  And this type of multifarious 

amendment could not stand, explained this Court, because “[s]uch an aggregation 

of dissimilar provisions, each individually attractive to a different segment of 

voters, would exceed legislative power as a section amendment or article revision, 

being fraught with the very evil this Court identified and condemned as [] statutory 
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‘logrolling[.]’  Id. (emphasis added) (citing Colonial Inv. Co. v. Nolan, 131 So. 

178 (1930)).   

Thus, the State is wrong to argue that only citizen initiatives need guard 

against logrolling.  All proposed constitutional amendments, including CRC 

amendments, must have subjects that are internally germane.  See id.   

A parallel can be drawn to the lawmaking process.  See id. at 830 (“Inherent 

in the amendatory process for the Constitution, by necessary implication, is the 

same notion of ‘germaneness’ which controls the exercise of amendatory powers 

for general legislation.”).  In drafting a law, the legislature must ensure that all 

matters addressed are “properly connected” to a single subject so as to prevent 

logrolling.  Franklin v. State, 887 So. 2d 1063, 1078 (Fla. 2004).  This is a more 

deferential standard than the one imposed on citizen initiatives, which requires that 

all matters be “directly connected” to a single subject.  Id. at 1077 (citing Fine, 448 

So. 2d 984).  But even under a less stringent “properly connected” standard, there 

still must be “a natural or logical connection” between different subjects.  See id.   

So too here.  This Court is deferential to the CRC.  But the CRC, in 

proposing a multi-subject amendment, still must ensure that there is at least some 

“natural or logical connection” between those subjects.  See id.   
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This is not the same standard imposed by the single-subject requirement that 

the State discusses in its initial brief.  (IBR, pp.25-27).  As already discussed, the 

constitutional single-subject requirement is more stringent.   

For an illustration of the difference between these standards, consider cases 

where citizen initiatives have been invalidated on single-subject grounds.  For 

example, this Court struck a districting initiative that would create an independent 

districting commission and set standards for the commission.  Advisory Opinion To 

Attorney Gen. re Indep. Nonpartisan Com’n to Apportion Legislative & Cong. 

Districts Which Replaces Apportionment by Legislature, 926 So. 2d 1218 (Fla. 

2006).  Similarly, this Court struck a wetlands proposal that created a trust and 

provided a source of funding for trust, Save Our Everglades, 636 So. 2d at 1339; as 

well as a healthcare proposal that banned limitations on provider options and 

prohibited private contracts limiting provider options, Advisory Opinion to the 

Atty. Gen. re Right of Citizens to Choose Health Care Providers, 705 So. 2d 563 

(Fla. 1998). 

In all these examples, the respective amendments contained subjects that 

were aimed at a single goal: creating and managing a districting commission, 

creating and funding a trust for wetland restoration, and banning healthcare 

provider limitations.  These amendments, then, would probably have passed muster 

if proposed by the CRC, because they all contained subjects that had at least some 
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logical connection to each other.  See also Fine, 448 So. 2d at 995 (McDonald, J., 

concurring) (finding citizen initiative “might have passed judicial scrutiny” had it 

been submitted “as a proposal by the legislature [or] a constitutional revision 

commission”).   

Compare these amendments to the one here.  Proposed Amendment 6’s 

subjects have no shared goal or purpose.  That is because Amendment 6 is in 

reality three separate proposals masquerading as one.  And these proposals share 

nothing in common; victims’ rights have nothing to with Chevron deference, or 

with the age at which a judge may retire.   

In the end, the only commonality here is that each proposal will be 

“individually attractive to a different segment of voters.”  Smathers, 338 So. 2d at 

831 n.21.  That, of course, is the definition of logrolling, which this Court should 

not condone.  Proposed Amendment 6’s three proposals should have been 

submitted separately for adoption or rejection by the voters.   

B. The proposed amendment infringes on Florida citizens’ 

constitutional right to vote.   

 

Proposed Amendment 6’s bundling of disparate subjects does not only 

implicate Florida’s Constitution.  The citizens of Florida also have a federal 

constitutional right to cast a meaningful vote in state elections.  “Undeniably the 

Constitution of the United States protects the right of all qualified citizens to vote, 
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in state as well as in federal elections.”  Reynolds v. Sims, 377 U.S. 533, 554 

(1963).   

And while the state of Florida has broad powers to manage elections, those 

powers do “not extinguish the State’s responsibility to observe the limits 

established by the First Amendment rights of the State’s citizens.”  See Tashjian v. 

Republican Party of Connecticut, 479 U.S. 208, 217 (1986).  Indeed, “the right to 

vote freely…is of the essence of a democratic society, and any restrictions on that 

right strike at the heart of representative government.”  Reynolds, 377 U.S. at 555.  

Thus, the United States Constitution protects against “arbitrary impairment” 

of the right to vote by state action, including “dilution by a false tally, or by a 

refusal to count votes from arbitrarily selected precincts, or by a stuffing of the 

ballot box,” or by gerrymandering.  Baker v. Carr, 369 U.S. 186, 208 (1962) 

(citations omitted). 

The proposed amendment here arbitrarily impairs the right to vote, because 

it forces citizens to vote in favor of a proposal they do not want in order to ensure 

the passage of a proposal they do want.  For example, imagine that a member of 

the Criminal Law Section wants to vote in favor of raising the age of judicial 

retirement.  That member cannot do so without also voting in favor of enacting 

Marsy’s Law or ending Chevron deference—proposals to which that particular 

member objects.  And it is no better if the member votes against these 
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objectionable proposals, because that would deprive the member of the opportunity 

to have his or her vote counted on the judicial-retirement proposal.   

That is the problem here.  Any citizen conflicted on Amendment 6 must 

choose: vote down a proposal that he or she believes in, or vote for a proposal that 

he or she opposes.  Either way, that citizen is being deprived of the right to have 

his or her vote counted on at least one proposal.  This makes Amendment 6 

unconstitutional.  It is “unquestionable that the right to have one’s vote counted is 

as open to protection…as the right to put a ballot in a box.”  Reynolds, 377 U.S. at 

554.  And it is no argument to say that a conflicted voter will have at least part of 

his or her vote counted.  “[T]he right of suffrage can be denied by a debasement or 

dilution of the weight of a citizen’s vote just as effectively as by wholly prohibiting 

the free exercise of the franchise.”  Id.   

Here, Proposed Amendment 6 interferes with the substance of the voters’ 

choice.  That interference cannot stand.  “When the state legislature vests the right 

to vote for President in its people, the right to vote as the legislature has prescribed 

is fundamental; and one source of its fundamental nature lies in the equal weight 

accorded to each vote and the equal dignity owed to each voter.”  Bush v. Gore, 

531 U.S. 98, 104 (2000) (emphasis added). 

For these reasons, we submit that the joinder of these disparate proposals 

together as if they were a single item is a violation of the right to vote.  At the very 
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least, it is a manipulation of that right.  As we have explained, Marsy’s law has 

serious implications for our criminal justice system.  The citizens of Florida should 

be able to vote on it without any strings attached.   

This is the concern of the Criminal Law Section and one of the reasons why 

the Section has filed this brief.  If the citizens of this State want to have Marsy’s 

Law enshrined in their Constitution, they have that right.  But Florida’s 

prosecutors, defense attorneys, and judges should not be saddled with this Law 

simply because the voters wanted to pass a separate measure to which it was 

inextricably connected. 

CONCLUSION 

 

For these reasons, this Court should affirm the trial court and invalidate 

proposed Amendment 6.   

 /s/Philip J. Padovano 
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