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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

COUNTY OF VOLUSIA, a political Case No.: 2018 CA 001270
subdivision of the State ofFlorida, (Case No. 2018 CA 001342-
and a public body corporate and politic, consolidatedwith 2018 CA
PHILIP T. FLEUCHAUS, and 001270)

o . T. WAYNE BAILEY,
Plaintiffs,

KENNETH DETZNER,
a the Secretary of State ofthe State ofFlorida,

Defendant.

BROWARD COUNTY, a political subdivision
E ofhe State ofFlorida,

Plaintiff,

DEPARTMENT OF STATE, an agency ofthe
State ofFlorida, and KEN DETZNER, in his
official capacity as Secretary ofState ofFlorida,

Defendants.

ORDER GRANTING FINAL SUMMARYJUDGEMENT

This matter came before the Court on Friday, August 3, 2018 for consideration ofcross

motions for summaryjudgment. All parties stipulate that no material facts are in issue and

summaryjudgment is appropriate as a matter of law. This case is decided on the memorandums

and oral arguments presented by the parties in this cohsolidated case. The Florida Association of

County Clerks; the Florida Association ofTax Collectors, Anne M. Gannon in her capacity as

Palm Beach County Tax Collector were allowed to intervene and present argument to the court



or otherwise appear as Amicus Curiae.

At issue is a title and ballot summaryfor a proposed amendment to the Florida

Constitutiön submitted by the 2017-2018 Constitutional Revision Commission (CRC) that is

designated as Revision 10. The amendment, is slated o appear on the November 2018 general

election ballot. All agree that this Court's order is the first stop in ajoumey to the Florida

Supreme Court whose decision will determine ifthe atnendment makes it onto the ballot. The

decision in this consolidated case has been expedited Éo conÀply with an early September date for

printing final ballot fonns to accommodate early votiÉg, absentee voting and voting by members

ofthe military.

The ballot title and summary reads as follows:

CONSTITUTIONAL REVISION
ARTICLE III, SECTION 3

ARTICLE IV, SECTIONS 4, 11
ARTICLE VIII, SECTIONS 1, 6

STATE AND LOCAL GOVERNMENT STRUCTURE AND OPERATION.-
Requires legislature to retain department ofveterans' affairs. Ensures election ofsheriffs,
property appraisers, supervisors ofelections, tax collectors, and clerks ofcourt in all
counties; removes county charters' ability to abolish, change term, transfer duties, or
eliminate election of these offices. Changes annual legislative session commencement
date in even numbered years from March to Jahuary; removes legislature's authorization
to fix another date. Creates office of domestic security and counterterrorism within
department of law enforcement.

Even though this amendment is not an act ofthe legislature it has been proposed by a

constitutionallymandated commission that meets every ten years. This Court assumes that the

ballot summary and title comes to the court with a presumption of its constitutionalityjust as if

the legislature had proposed the amendment byjoint resolution. To deny the people of the state

ofFlorida the right to determine by vote, ifRevision 10 should be a part ofour Constitution the

Court must find by clear and convincing evidence that the ballot title and summary does not



clearly, fairly and unambiguously informs the voter of the chiefpurpose ofthe Amendment and

that the language of the title and ballot summary misleads the public. Florida Department of State .

vs Florida State Conference qfNAACP Branches, 43 So 3rd 662 (FLA. 2010). The Court must

also consider the true meaning and ramißcations ofthe amendment, in other words to determine

what it säps and consider.what it does not say.

Just as there is no disputed issues ofmaterial fact that apply in this case, there is no

serious disagreement as to the law that applies. This order will devote little time reciting to the

Supreme Court what it has very clearly laid out as the parameters to guide determination of

whether or not the title and the balance summary meet the criteria set out in Florida Statute

101.161. Likewise, all parties should acknowledge that it is not this Court's responsibilitynor

within its power to rule upon the wisdom ofthe proposed amendment. Advisory Opinion to the

Attorney General Re Florida Marriage Protection Amendment, 926 So 2"' 1229 (Fla 2006).

The plaintiffs primary argument is that the tru chiefpmpose ofRevision 10 is to

extinguish or repeal the constitutional rights ofthe voters ofthe plaintiffcounties. Plaintiffs

assert that the ballot summary does not make its chiefpurpose clear and therefore it is defective

and must be stricken from the November ballot. This Court disagrees. The ballot summary

begins by declaring that the amendment ensures the election ofthe five listed constitutional

officers "in all counties". The summary then says that the amendment "removes county charters'

ability to abolish, change term, transfer duties, or eliminate election ofthese offices." An average

Florida voter should easily understand that the chief isurpose of the amendment is to rnake all

five constitutional officers and offices mandatory in 67 counties ofFlorida; to mandate that all

five constitutional officers be elected in all 67 counties; and that county charters may not abolish,

change the term, transfer duties or eliminate the election ofthese five constitutional officers.

I



The Plaintiffs argue that the ballot summary udes impermissible political rhetoric to invite

an emotional response from the voters. Again, the Court disagrees. The ballot sunímary should,

and this one does, tell the voter the legal effect ofthe amendment and no more. Florida

Departníent of State vs. Mangat. 43 So 3"' 642 (Fla 2010). The court finds that the CRC did not.

make any editorial comments to entice or persuade voters one way or the other on the

amendment. The language used appears to be an honest attempt by the CRC to inform the voters

what a "yes" vote will mean.

Argued also is the placement within the ballot summag ofthe objectionable to

provisions. Plaintiffs contend the CRC seeks to "hide the ball" by sandwiching the provisions

concerning county government between the "feel good" measures for state govemment

conceming veterans affairs and counter terrorism. The CRC is not bound by the single subject

rule. The Courtrejects the argument that voters will be more likely than not to vote for the

amendment in November because ofthe placement of the two state issues at the begining and at

the end of the ballot summary.

Plaintiff's contend that the ballot summary misleads more by what it does not say rather

than what it does say. Plaintiffs are correct in pointing out that the amendment does not inform

the voter that a yes vote "repeals" or "eliminates" the constitutional rights ofthe neople in the

charter counties by their vote alone to structure their county government. The Court, however, is

ríot convinced that any voter could be misled by the alternative language used by the CRC in its

ballot summary. To fully and clearly inform the voter the language used by the CRC must be

included. To also include the language the Plaintiffs suggest would be redundant and would

make the summary greatly exceed the 75 word limit. As the case law points out the Court must

assume some level ofunderstanding on behalf ofthe voter.



At issue at the hearing and in the briefs, is also the question ofwhether the effect ofthe

proposedamendment is prospective or retrospective. If the amendment is passed that is a

question for a another case and another day. It is not for this Court to answer except to state that

whether its application is prospecting or retrospective does not make the ballot summary

confusing to the average Florida voter. The combined effects ofthe words used by the CRC

"ensure election........ in all counties" with "removes county charters' ability" informs any

reasonable voter that ifpassed the amendment would require in the future all five listed

constitutional offices in all 67 counties would be elected to the same terms and with the same

duties.

Finally, the Plaintiffs argue that the phrase "removes the county charters' ability" is

misleading because it is reallythe voters in the charter counties who are losing those rights not

the county charters. Again, no reasonable voter should be confused by the semantics ofthis

phrase. The average voter would "connect the dots" that removal ofthese rights under the charter

would by necessitymean that the voters could not voie to exercise those prohibited rights.

NOW THEREFORE, the Court finds for the Defendants on their motion for summary

judgement and against the plaintifis and enters Final Summary Judgment finding as a matter of

law that the title and ballot summary ofCRC proposed Revision 10 are in compliance with �042

Florida Statute 101.161. The Court finds that Revisión 10 is not misleading to the voters of the

state ofFlorida and that it should be included on the November 2018 general election ballot,
oA

Done and entered this 7 day ofAugust 2018.

J S 0. SHELFER
C UIT JUDGE



Copies fuglished to: .

Daniel D. Eckert, Esquire, deckert@volysia,org

EdwardM. Wenger, Esquire, edward.wenger(p)myfloridalegal.com

Jôrdan E. Pratt, Esquire, Jordan.Pratt@mvfloridalegal.com

Barry S. Richard, Esquire, richardb@gtlaw.com

Timothy R. Qualls, Esquire, taualls@vylaw.net

Kayla M. Scarpone, Esquire, kscarpone@vylaw.net

Mark A. Joumey, Esquire, miournev@broward.org

Scott Andron, Esquire, saudron@broward.org

Robert H. Hosay, Esquire, thosav@foley om

John Tucker, Esquire, Jtucker@foley.com

Nick Meros, Nmeros@folev.com

Oren Rosenthal, Esquire, orosent@miamidade,gov

Michael B. Valdes, Esquire, michael.valdes@miamidade.gov

Miguel A. Gonzalez, Esquire, amiguel@miamidade.gov

A Certified Copy
Attest:

Gwendolyn Marshall
Clerk & Comptroller
Leon County, Florida

By
Deputy Clerk


