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Supreme �254ourtof floríba
Office Of the Clerk

500 SOuth Duval Street
Tallahassee, FlOrida 32399-1927

JOHN A. TOMASINO PHONE NUMBER: (850) 488-0125

CLERK WWW.ÍlOridaSupremecOurt.Org
MARK CLAYTON

CHIEF DEPUTY CLERK

JULIA BREEDING

STAFF ATTORNEY

ACKNOWLEDGMENT OF NEW CASE

August 1, 2018

RE: JOSE ANTONIO JIMENEZ vs. STATE OF FLORIDA

CASE NUMBER: SC18-1247
Lower Tribunal Case Number(s): 131992CF0341560001XX
Lower Tribunal Filing Date: 8/1/2018

The Florida Supreme Court has received the following documents reflecting a
filing date of 8/1/2018.

Notice ofAppeal - 3.851 & Notice of Appeal - 3.800(a)

The Florida Supreme Court's case number must be utilized on all pleadings and
correspondence filed in this cause.

cd
cc:
MARTIN J. MCCLAIN
LISA-MARIE LERNER
MELISSA ROCA SHAW
HON. HARVEY RUVIN, CLERK
ABBE SHEILA RIFKIN
FARIBA N. KOMEILY
HON. RICHARD L. HERSCH, JUDGE
HON. BERTILA ANA SOTO, CHIEF JUDGE
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Filing # 76017561 E-Filed 08/06/2018 01:12:51 PM

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO. 92-34156-CF
STATE OF FLORIDA,

Plaintiff, EMERGENCY MOTION, CAPITAL CASE
DEATH WARRANT SIGNED; EXECUTION
SET FOR AUGUST 14, 2018.

v.

JOSE ANTONIO JIMENEZ,

Defendant.

MOTION FOR PERMISSION TO RELEASE RECORDS
OBTAINING FROM REPOSITORY WHICH HAD BEEN SUBMITTED

BY NORTH MIAMI POLICE DEPARTMENT

COMES NOW, the Defendant, JOSE ANTONIO JIMENEZ, and seeks permission to

release certain records that this Court ordered that he be allowed to review, the records having

been submitted to the records repository by the North Miami Police Department on July 20,

2018. In support of this motion, Mr. Jimenez states:

1. This Court on July 30, 2018, issued an order granting Mr. Jimenez's motion for

access to the records that the North Miami Police Department had sent to the records repository

on July 20, 2018. Because the North Miami Police Department had sent the records without

redacting confidential information or exempt material, this Court in its order directed Mr.

Jimenez to not release any of the records reviewed without this Court's permission.

2. In reviewing the records, Mr. Jimenez discovered quite a few pages of records

that were not in the North Miami Police Department's submission to the repository in 1999. Mr.

Jimenez was thus not provided those records when his counsel obtained a copy of all the records

1
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in possession of the repository. Further, there was no indication that any records had been

withheld. There was no indication that any exemptions had been claimed by the North Miami

Police Department. Until the review of the recent submission of records sent to the repository,

Mr. Jimenez had no reason to know that there were additional records that he had not received.

3. Mr. Jimenez seeks permission from this Court to show witnesses the records and

discuss the records with those witnesses as he further develops the claims in his recently filed

3.851 motion. He also wishes to be able to plead and quote the specific records in the 3.851

motion. Mr. Jimenez will separately serve the specific records he seeks permission to release on

counsel for the North Miami Police Department so that it can review the records and advise of

any redactions it would like to make. He will also serve a copy of the specific records at issue on

counsel for the State, i.e. both the Attorney General's Office and the State Attorney's Office. In

addition, he will email the records directly to the judge, but will not file the records with the

clerk's office until directed to do so.

WHEREFORE, Mr. Jimenez respectfully requests permission to release and/or disclose

the specific North Miami Police Department records which he obtained from the records

repository last week and which he has provided separately to counsel for the North Miami Police

Department and to counsel for the State.

Respectfully submitted,

/s/Martin .I McClain
MARTIN J. MCCLAIN
Florida Bar No. 0754773
McClain & McDermott, P.A.
Attorneys at Law
141 N.E. 30"' Street
Wilton Manors, FL 33334
(305) 984-8344
martymcclain(alearthlink.net

2
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Counsel for Mr. Jimenez

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing motion has been furnished

via the e-portal to all counsel of record on this 6°' day of August, 2018.

/s/Martin .I McClain
MARTIN J. MCCLAIN

3
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Filing # 75998900 E-Filed 08/06/2018 10:13:17 AM .C.

IN THE CIRCUIT COURT OF THE ·
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO. 92-34156-CF
STATE OF FLORIDA,

Plaintiff, EMERGENCY MOTION, CAPITAL CASE
DEATH WARRANT SIGNED; EXECUTION
SET FOR APRIL 14, 2018.

v.

JOSE ANTONIO JIMENEZ,

Defendant.

SUCCESSIVE MOTION TO VACATE JUDGMENT AND SENTENCE

COMES NOW, the Defendant, JOSE ANTONIO JIMENEZ, by and through

undersigned counsel, and respectfully moves this Court for an order, pursuant to Fla. R. Crim. P.

3.851, vacating and setting aside his judgments of conviction and sentences, including his

sentences of death. In support of his motion, Mr. Jimenez shows:

BASIS FOR THIS MOTION

On July 18, 2018, at 4:00 pm, Mr. Jimenez's counsel received an email informing him

that the Governor had signed Mr. Jimenez's death warrant. Mr. Jimenez's execution was

scheduled for August 14, 2018. Shortly thereafter, the Florida Supreme Court issued an order

directing proceedings in the circuit court to be completed by 3:00 PM on July 31, 2018.

This Court then issued the Scheduling Order Of Trial Court on July 19, 2018. It directed

Mr. Jimenez to file his requests for public records by 3:00 pm on Friday, July 20, 2018, i.e. 47

hours after notice of the warrant had been received. Mr. Jimenez's rushed to get Rule 3.852(h)

requests filed before 3:00 pm on July 20.'

1 Rule 3.852(h) provides that public records request under that subdivision can be
made within 10 days of the signing of a death warrant. However due to the shortness time under
the death warrant and the Florida Supreme Court's directive, this Court scheduling order did not

16



One of Mr. Jimenez's Rule 3.852(h) requests for additional public records was directed to

the North Miami Police Department (NMPD). While the NMPD did file an objection to the

3.852(h) request for additional public records, it also sent its records to the records repository

and, on July 20, 2018, filed a Notice of Compliance By Law Enforcement Agency which

confirmed its "delivery of public records involving this case to the records repository of the

Secretary of State." In addition, the NMPD on July 20, 2018, filed a Notice of Delivery of

Exempt Public Records To Records Repository.

On July 23, 2018, this Court did enter an order denying Mr. Jimenez's 3.852(h) request

on the North Miami Police Department.

On July 25, 2018, the records sent by the NMPD were received by the records repository.

Mr. Jimenez's counsel had been checking with the repository in light of the notice of delivery

that the NMPD had filed. After the NMPD records arrived, the repository notified counsel's

investigator and advised that the records had been received.2 However, the records repository

informed counsel's investigator that it would not giye Mr. Jimenez or anyone on his behalf

access to those records because the NMPD indicated that it had not had time to go through the

records and make the necessary redactions. The repository did provide Mr. Jimenez's counsel

with a document labeled Transmittal/Receipt Transfer Of Capital Collateral Postconviction

Records To The State Archives which documented the repository's receipt of the CD from the

NMPD on July 25, 2018.

On July 27, 2018, Mr. Jimenez filed in this Court a Motion For Access To North Miami

accord Mr. Jimenez's counsel the 10 days set out in the rule, but directed the 3.852(h) requests to
be filed in a little over 24 hours from the issuance of the order, or a little under 48 hours from
when counsel learned of the death warrant.

2 Apparently, the NMPD sent the records on a CD via the US Mail, which is why
the repository did not receive the CD until July 25 even though the NMPD's notice of
compliance is dated July 20.

2
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Police Department's Public Records Submission To The Records Repository. In this motion, Mr.

Jimenez acknowledged that the repository would not grant him access to the NMPD records.3

Counsel for the NMPD had appeared at the July 23 hearing on Mr. Jimenez's 3.852(h) requests

for public records and indicated that on July 20 it had sent all of the records in its possession to

the repository: "We transmitted every single investigative file we have in our custody." (T. of

July 23 hearing at 11). Mr. Jimenez's counsel indicated that in light of the delivery of the records

to the repository, he would "be happy to travel up there [Tallahassee] and go through and

compare the original disclosure to the new disclosure. I'm happy to do that, and that way North

Miami doesn't have to do that." (T. of July 23 hearing at 11). The NMPD's counsel responded:

"The only concern with that, Your Honor, is that the records that were transmitted on Friday are

unredacted." (T. of July 23 hearing at 11). After an inquiry by this Court, she elaborated: "So, we

did what the request asked ofus, we copied any and all records in regard to Jose Jimenez, we

scanned them, put them on a CD and transmitted them to the Secretary of State. Right now they

are up there in full form with no redactions, probably a wealth of confidential and exempt

information because back at this time we didn't have a protection for driver's license numbers,

social security numbers and what not. So, that's the City's only concern, but we do feel that there

should be some comparison between what is already up there and available at the Secretary of

State and what we've recently transmitted." (T. of July 23 hearing at 12).4

3 The repository's position was based upon the notice of delivery in which the
NMPD had indicated that the records were being provided "without being redacted, sealed, and
the nature of the public records and the legal basis under which the public records are exempt
have been identified."

4 Counsel for the NMPD explained that when it had received the 3.852 request on
July 20, it had "no way to verify ifprior records had been requested from NMPD, and if they had
been requested, what those records were." (T of July 23 hearing at 6). Counsel for the NMPD
then explained that due to the time crunch created by the death warrant, "we chose to use our
time to go ahead and transmit all of the files we had, but obviously, we didn't have time to redact
it." (T of July 23 hearing at 7). The reason she suggested that someone should compare what the

3
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On July 30, 2018, this Court issued an order granting Mr. Jimenez's motion with the

caveat that Mr. Jimenez's counsel "is not allowed to release any confidential or exempt records

without permission from this court."

After receiving this order, counsel's investigator contacted the records repository,

provided the appropriate personnel with this Court's order, and inquired as to how to proceed.

On the afternoon of July 30, the repository began sending counsel a series of emails with portions

of the records attached. Some of the emails did not go through because the size of the

attachments were too large. The repository then had to break those attachment into pieces and

resend. The repository also sent a CD that contained all of the records to counsel via an overnight

delivery service. That package with the CD was received by counsel on July 31, 2018. The CD

contained over 1,000 pages of records.

NMPD sent on July 20 with what had been sent to the repository previously was because "[i]t
was not until today [July 23] that I was able to verify that there had been a prior request, that
[records] had been submitted by the North Miami Police Department on January 3d of 2000." (T.
of July 23 hearing at 7). Further, counsel for the NMPD advised that "[w]e don't know what files
are already at the Secretary of State versus what we have currently." (Id.).

The documentation that the repository has provided Mr. Jimenez's counsel includes a
letter from the repository to the NMPD dated December 22, 1999. This letter indicates that the
repository had received public records regarding Jose Jimenez from the NMPD as reflected in a
copy of the transmittal/receipt that was enclosed with the December 22 correspondence. The
enclosure containing the transmittal/receipt was actually a three page FAX transmission from the
NMPD dated January 14, 1999. The first page is the FAX cover sheet. It is followed by a two
page Transmittal/Receipt For Records Storage which sets out a list of 20 items that were sent to
the repository by the NMPD on January 6, 1999. See Attachment A. The December 22 letter
indicated that the NMPD had not used the proper transmittal/receipt form and that the repository
had completed the proper form for the NMPD, which is labeled the Transmittal/Receipt Transfer
of Capital Collateral Post Conviction Records To The State Archives. This unsigned completed
form was also enclosed with the December 22 letter. The letter asked that the completed form be
signed and returned to the repository. The signed form has been provided by the repository and
shows that the records custodian for NMPD signed it on December 28, 1999, and the Bureau
Chief for the repository signed it upon its receipt by the repository on January 4, 2000. It is
accompanied by the index of the Jimenez materials provided by the NMPD which was prepared
by the repository on December 22, 1999. See Attachment B. There is nothing in this
documentation to show that the NMPD withheld anything from the repository or provided the
repository with any.documents that it asserted were exempt, i.e. not public records.

4
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On July 31, 2018, Mr. Jimenez's counsel had his investigator travel back to Tallahassee

so that she could go to the repository and be able to do the comparison that counsel for the

NMPD had indicated was warranted. On August 1, 2018, both the investigator and Mr.

Jimenez's counsel were able to begin a detailed examination of the NMPD's electronic files from

2018 which had been provided by the repository beginning in the afternoon of July 30 in emails,

and on July 31 on a CD. In the course of August 1, both counsel and his investigator saw

handwritten documents that they did not recognize. On August 2, the investigator went to the

repository in order to physically examine the 1999 submission of records from the NMPD, and

compare that submission to the 2018 submission.

The claims for relief presented in this motion arise from the records that the NMPD

provided to the repository and were received by the repository on July 25, 2018. Mr. Jimenez's

counsel first had access to those records when he began receiving emails from the repository on

the afternoon of July 30, 2018. Attached to the emails were pieces of the NMPD records that the

repository received on July 25. Mr. Jimenez's counsel received a CD with all of the NMPD

records on July 31, 2018.

Mr. Jimenez's examination of those records resulted in the discovery of documents that

were not provided to the repository in 1999 when the NMPD previously submitted the public

records in its possession.5 Further, he has again reviewed the transmittal/receipts prepared in

connection with the 1999 submission of records by NMPD to ascertain whether there was any

indication that the NMPD had withheld records in 1999. He has found no indication that any

records were withheld or were claimed to be exempt from the public records law. He first learned

of the documents and writings on which the claims presented herein are based when he reviewed

5 Counsel's investigator has gone to the repository and examined the records
provided by the NMPD in 1999 to the repository and verified that the documents which form the
basis of the claims in the instant motion were not included in the 1999 submission by the NMPD.

5
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the electronic copy of the NMPD records that the repository received on July 25, 2018.

THE APPENDIX TO THIS MOTION IS NOT BEING FILED UNTIL
THE NMPD HAS HAD AN OPPORTUNITY TO REVIEW THE APPENDIX
AND UNTIL THIS COURT GRANTS MR. JIMENEZ LEAVE TO FILE THE
APPENDIX

When this Court granted Mr. Jimenez's motion seeking access to the records that the

NMPD sent to the records repository on July 20, the order contained a directive that the

"Defendant is not allowed to release any confidential or exempt records without permission from

this court." Because ofpending death warrant and in order expedite this litigation, counsel is

obligated to get this pleading filed as soon as possible. Because there really is no time to (1)

contact the NMPD and provide them with the documents on which his claims are based, (2) give

the NMPD sufficient opportunity to redact any confidential information and/or assert any claims

of exemption it might have, and then (3) file the 3.851 motion, Mr. Jimenez's counsel has

concluded that the best course of action is to file the 3.851 without quoting specific records

received from the repository, but merely citing to an appendix which is not being filed in the

public docket at this time but rather is being served only on counsel for the NMPD, counsel for

the State, and the Court. Once the NMPD has been heard on any redactions it believes are

necessary and/or any exemptions it wishes to invoke, Mr. Jimenez will file a motion asking for

permission to file the appendix.

MR. JIMENEZ WILL NEED AN OPPORTUNITY TO AMEND THIS
MOTION AFTER HIS COUNSEL HAS HAD MORE TIME TO EVALUATE
THE NEWLY DISCLOSED MATERIALS AND HE HAS PERMISSION
FROM THIS COURT TO SHOW THE MATERIALS TO WITNESSES

As note above, on July 30, 2018, Mr. Jimenez's counsel began receiving the records that

NMPD sent to the records repository on July 20.6 His review of the records could not begin in

earnest until August 1. Because the NMPD had asserted that someone needed to compare the

6 The CD contained over 1,000 pages of records.
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records sent to the repository on July 20 with those that the NMPD had sent in January of 1999,

counsel sent his investigator to Tallahassee to conduct that comparison. The investigator was

able to do the comparison on August 2. Quickly it was determined that many pages of material

provided in July 2018 had not been provided to the repository in 1999. The review of the

previously unavailable material is ongoing. While counsel has already recognized the exculpatory

value of certain information in the previously unavailable material, it is probable that with more

time to continue his review he will be able to see the exculpatory value of other information in

the previously unavailable material.7 Moreover, Mr. Jimenez's counsel has been ordered to not

release any confidential or exempt records and is seeking to afford the NMPD an opportunity to

identify and redact confidential or exempt portions of the records. Until Mr. Jimenez's counsel

has obtained this Court's permission to release the newly available records, he cannot reach out

to witnesses and ask about any of the records. Discussing the records with witnesses including

trial counsel often provides additional insight into the exculpatory value of the records.

Mr. Jimenez is pedaling as fast as he can. But the circumstances and the pending death

warrant have precluded a full development of Mr. Jimenez's claims that arise from the newly

available material. Because Mr. Jimenez has been sentenced to death and has a scheduled

execution date, the Eighth Amendment guarantees him a fair opportunity to demonstrate that his

execution is contrary to the Eighth and Fourteenth Amendments. Hall v. Florida, 134 S. Ct.

1986, 2001 (2014) ("The death penalty is the gravest sentence our society may impose. Persons

facing that most severe sanction must have a fair opportunity to show that the Constitution

7 This process is time consuming. If counsel discovers a document that he believes
may not have been previously disclosed, he then must then assess whether it possesses
exculpatory evidence and review of the entire previous record in the case, including trial
testimony, deposition testimony, and the police reports, in order to ensure that it was not
previously provided. Even if a particular document's exculpatory nature is evident, the review of
the previous record must still be undertaken.
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prohibits their execution.").

PROCEDURAL HISTORY

1. Mr. Jimenez was charged by indictment on October 21, 1992, in Dade County,

Florida with one count of first degree murder and one count of burglary with an assault ®. 1-2).

The criminal offenses were alleged to have occurred on October 2, 1992. Mr. Jimenez's trial

began on October 3, 1994. The defense argued in its closing that Mr. Jimenez did not stab and

kill Ms. Minas. As to the armed burglary count, the ddefense also argued that: "Detective Pearce

told you, and he's a crime scene specialist, that there is no point of entry. Now, with no point of

entry that leads one to conclude that the perpetrator of this crime gained entry by knocking on the

door and having Phyllis Minas open it." (T 907). In the State's rebuttal closing, the prosecutor

argued "The defendant entered, and what's important to us is he remained in the dwelling. He

went in and he stayed there long enough to kill her, and didn't have permission or consent of the

person to enter or remain in the dwelling." (T 930) (emphasis added). In the rebuttal closing, the

prosecutor argued: "Well, certainly if he got in that apartment for some reason with her

consent we all know she didn't consent for him to remain in her apartment and kill her.

When he began that attack any consent that might have existed in anyone's imagination is

gone." (T 930) (emphasis added). On October 6, 1994, the jury found Mr. Jimenez guilty of both

counts, first degree murder and armed burglary of an occupied dwelling (T. 957).

2. On November 10, 1994, a penalty phase proceeding was conducted. In the State's

closing argument the jury was told that its verdict finding Mr. Jimenez guilty ofburglary

established that the in the course of a burglary aggravator was present (T. 1090). The prosecutor

the indicated that as to the jury's sentencing recommendation, "[o]ur legislature made a decision

for you, like it or not, and no one wants to participate in a process where a life will be taken."

Then, the jury was told, "[y]ou all took an oath to follow the law, and you promised you would
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follow the law, and whether or not you like the law". Then, the prosecutor told the jury, "[t]he

death penalty has been imposed in this case by the actions of this defendant upon Phyllis Minas,

a victim who was not protected by the law, lawyer, or Court or legal safeguard. A victim not

given an opportunity to plead her case or present to you mitigating factors." (T. 1095). After

hearing the prosecutor's arguments, the jury returned a unanimous recommendation of death ®.

487).

3. On December 14, 1994, the judge followed the jury's recommendation and

imposed a sentence of death on the first degree murder conviction ®. 529; T. 1138). In her

sentencing order, the judge found four aggravators: 1) the defendant was on community control

at the time of the offense; 2) the defendant was previously convicted of resisting arrest with

violence; 3) the homicide occurred in the course of a burglary; and 4) the homicide was

especially heinous, atrocious or cruel. The judge also found one statutory mitigator and two

nonstatutory mitigators. In addition to the death sentence, the judge also imposed a sentence of

life imprisonment on the armed burglary conviction with the sentence to run consecutive to the

death sentence.

4. On direct appeal, the Florida Supreme Court affirmed the judgment and sentence

of death. Jimenez v. State, 703 So.2d 437 (Fla. 1997), cert. denied, 523 U.S. 1123 (1998).8 The

Florida Supreme Court rejected Mr. Jimenez's challenge to the sufficiency of the evidence

8 In his direct appeal, Mr. Jimenez's claims were: 1) the trial court conducted an
inadequate hearing regarding an alleged conflict between penalty phase counsel and Mr. Jimenez;
2) Mr. Jimenez was improperly excluded from sidebars where cause challenges were exercised;
3) his right to cross-examine was erroneously restricted; 4) the trial court erroneously failed to
obtain a personal waiver of the right to have the jury instructed as to lesser included offenses; 5)
there was insufficient evidence to support the guilty verdicts; 6) the prosecutor made
impermissible arguments during the penalty phase proceedings; 7) the sentence of death was
disproportionate; 8) the sentencing order was replete with errors that warranted a resentencing;
and 9) capital punishment as administered by Florida was unconstitutional. The Florida Supreme
Court found no merit to arguments 1, 2, 3, 4, 5, 7, 8, and 9. Argument 6 was found to be
unpreserved.
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supporting the burglary conviction saying, "[n]either forced entry nor entry without consent are

requisites elements of the burglary statute." Id. at 441. The Court found the use of the burglary

conviction as an aggravator was proper. Id. The Court found Mr. Jimenez's arguments that the

prosecutor's penalty phase closing argument violated Caldwell v. Mississippi, 472 U.S. 320

(1985), and Campbell v. State, 679 So. 2d 720 (Fla. 1996), were not preserved. Jimenez v. State,

703 So. 2d at 442.

5. On January 28, 1998, the Florida Supreme Court issued its mandate following its

affirmance of Mr. Jimenez's direct appeal. On October 18, 1998, the Attorney General's Office

gave notice to the Department of Corrections and the State Attorney of their obligation to provide

their public records regarding Jose Jimenez to the records repository. This was pursuant to then

newly amended Rule 3.852(h) which had become effective on October 1, 1998? Rule 3.852

required the State Attorney to notify all law enforcement agencies involved of their obligation to

provide their public records regarding Mr. Jimenez to the records repository.

6. On January 6, 1999, the NMPD sent public records concerning Mr. Jimenez to the

records repository. On January 14, 1999, the NMPD faxed the repository a Transmittal/Receipt

For Records Storage concerning its submission in Mr. Jimenez's case. The transmittal/receipt

listed 20 items that were in the NMPD submission sent on January 6, 1999. Other events,

however, led up to the January 14, 1999, correspondence between the repository and the NMPD:

On December 22, 1999, the repository had sent a letter to the NMPD indicating that the

repository had received public records regarding Jose Jimenez from the NMPD as reflected in the

transmittal/receipt dated January 6, 1999. With the letter were enclosures. The FAX cover sheet

9 Rule 3.852(h) provided: "If the mandate affirming the defendant's conviction and
sentence of death was issued prior to October 1, 1998, and no initial public records requests have
been made by collateral counsel by that date, the attorney general and the state attorney shall file
notifications with the trial court as required by subdivisions (d) and (e) of this rule."
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dated January 14, 1999, along with the transmittal/receipt that had accompanied the FAX cover

sheet was enclosed in the December 22. See Attachment D. Also enclosed with the December 22

letter was a completed form labeled the Transmittal/Receipt Transfer of Capital Collateral Post

Conviction Records To The State Archives. The letter indicated that the form provided by

NMPD was not the proper transmittal/receipt form. The letter asked the NMPD to have the

appropriate individual sign and returned the form to the repository. The signed form was returned

to the repository with the a signature by the NMPD records custodian which was dated December

28, 1999. The repository's Bureau Chief signed this form when the repository received it back on

January 4, 2000. The completed transmittal/receipt form was accompanied by the index of the

Jimenez material that the NMPD submitted. The index had been prepared by the repository on

December 22, 1999. See Attachment E. There is nothing in this documentation to show that the

NMPD withheld anything from the repository or provided the repository with any documents that

it asserted were exempt, i.e. not public records.

7. On January 31, 2000, Jimenez's prior registry attorney filed a Motion to Vacate

on behalf of Mr. Jimenez's case. The raised six claims for relief (PC-R. 29-36).'° On March 10,

2000, an amendment was filed, adding a seventh claim which was based upon the decision in

Delgado v. State, 776 So.2d 233 (Fla. 2000).¹¹ Following a response by the State, on June 8,

10 The claims raised were: 1) trial counsel was ineffective when he failed to call Ana
Brandt who had observed "Mr. Jimenez exit the elevator on the third floor and saw Mr. Jimenez
then walk towards the apartment" while Virginia Taranco and Lucrecia Ponce were investigating
the sounds they heard coming from Phyllis Minas' apartment (PC-R. 31); 2) trial counsel was
ineffective in the penalty phase when he failed to investigate and prepare mitigating evidence; 3)
trial counsel was ineffective in failing "to object to certain evidence"; 4) the trial was fraught
with procedural and substantive errors that rendered the outcome unreliable; 5) penalty phase
counsel was burdened with a conflict of interest and thus rendered constitutionally deficient
representation; and 6) death by electrocution violates the Eighth Amendment.

11 In Delgado v. State, the Florida Supreme Court addressed the statute defining the
criminal offense of burglary. Delgado challenged his conviction of having committed an armed
burglary on August 30, 1990. As the opinion explained: "The issue for this Court to consider is
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2000, the trial court entered its order summarily denying the Motion to Vacate (PC-R. 91).

8. On June 28, 2000, a notice of appeal was filed. Mr. Jimenez's brief filed with the

Florida Supreme Court focused upon the argument that he was entitled to a new trial under the

ruling in Delgado v. State that the burglary statute was not meant to criminalize a consensual

entry into an occupied dwelling unless the guess remained surreptitiously after consent was

expressly withdrawn. However, the Florida Supreme Court found that under Witt v. State, 387

So. 2d 922 (Fla. 1980), it would not apply Delgado in Mr. Jimenez's case because his conviction

and death sentence were final before Delgado issued, notwithstanding the fact the noncriminal

conduct at issue in Delgado occurred two years before Mr. Jimenez's identical conduct which

was found to constitute an armed burglary. The Florida Supreme Court affirmed the denial of

postconviction relief. Jimenez v. State, 810 So.2d 511 (Fla. 2001). Certiorari review was denied

by the United States Supreme Court. Jimenez v. Florida, 535 U.S. 1064 (2002).

9. On December 11, 2002, Mr. Jimenez filed a petition for writ of habeas corpus in

the Florida Supreme Court.¹² On June 10, 2003, the Florida Supreme Court denied the petition in

whether the phrase 'remaining in' found in Florida's burglary statute should be limited to
situations where the suspect enters lawfully and subsequently secretes himself or herself from the
host." Id. 776 So. 2d at 238. In Delgado, the Court wrote: "[t]he question before this Court is
whether the Legislature intended to criminalize the particular conduct in this case as burglary
when it added the phrase 'remaining in.'" Id. at 239-40. This Court concluded that the burglary
statute was meant to "appl[y] only in situations where the remaining in was done surreptitiously.
This interpretation is consistent with the original intention of the burglary statute. In the context
of an occupied dwelling, burglary was not intended to cover the situation where an invited guest
turns criminal or violent." Id. at 240. This reading of the burglary statute was treated as
governing the question ofwhether Delgado had committed a burglary on August 30, 1990. In
Delgado, this Court specifically referenced the discussion of the burglary statute and the finding
of sufficient evidence to support the burglary conviction in Jimenez v. State, 703 So. 2d at 441
and receded from it.

12 By this point, Mr. Jimenez was represented by new registry counsel. Mr. Jimenez
raised the following claims: (1) he had been denied his statutory right to effective representation
in collateral proceedings, (2) he had been denied due process by ex parte contact between Judge
Rothenberg and Casuso, and (3) his death sentence violated Ring v. Arizona, 536 U.S. 584
(2002).
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an unpublished opinion and denied Mr. Jimenez's claim under Ring v. Arizona as meritless.

Jimenez v. Crosby, 861 So. 2d 429 (Fla. 2003). Mr. Jimenez's motion for rehearing was denied

on November 14, 2003.

10. On May 24, 2004, Mr. Jimenez filed a second petition for writ habeas corpus in

the Florida Supreme Court. This petition relied upon new case law that Mr. Jimenez argued

warranted habeas relief. On the basis of the Florida Supreme Court's decisions in State v. Ruiz,

863 So. 2d 1205 (Fla. 2003), and Fitzpatrick v. State, 859 so. 2d 486 (Fla. 2003), and on the basis

of the US Supreme Court's decision in Bunkley v. Florida, 538 U.S. 835 (2003), Mr. Jimenez

argued that the Florida Supreme Court's refusal to give Mr. Jimenez the benefit ofDelgado v.

State violated his rights to due process. In addition, Mr. Jimenez also argued that the US

Supreme Court decision in Crawford v. Washington, 541 U.S. 36 (2004), required habeas relief

because under that decision it was clear that his confrontation rights had been violated by the

introduction of hearsay at the penalty phase portion of his trial. On March 18, 2005, the Florida

Supreme Court issued order denying the petition without any written explanation.

11. Mr. Jimenez filed a successive Rule 3.851 motion on April 28, 2005, and asserted

his factual innocence (2PC-R. 68-93).¹³ An appendix was filed with the motion which proffered

13 The motion alleged, inter alia, that the State violated under Giglio v. United
States, 405 U.S. 150 (1972), and Brady v. Maryland, 373 U.S. 83 (1963), and that Mr. Jimenez's
counsel had been ineffective. As to the Giglio/Brady, Mr. Jimenez relied upon information that
he had recently learned. On October 2, 1992, Mr. Ali was a cab driver. Records from his cab
company showed that after a call from a called, named Jose, requesting a cab at the apartment
complex at NE 6th Avenue and 137 Street. The call was received at 8:20 pm. The cab company
records also showed that Mr. Ali was the cab driver dispatched to the location to pick up "Jose."
Mr. Ali had not testified at Mr. Jimenez's trial. However, trial counsel had sought to subpoena
Mr. Ali. Unfortunately, trial counsel was unable to locate Mr. Ali and present his testimony.
Notes in Mr. Jimenez's defense files showed that the public defender originally assigned to
represent Mr. Jimenez had an investigator talk with Mr. Ali. Notes in the file showed that the
investigator had obtained information from the cab company that Mr. Ali had been dispatched in
response to the 8:20 pm called from "Jose" and that the investigator was provided Mr. Ali's
address and phone number. The investigator then spoke with Mr. Ali who said that when he
arrived at the address, he was unable to locate "Jose." But, he did pick up a fare from the address.
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the basis for the claims. The 3.851 motion was summarily denied on September 9, 2005. Mr.

Jimenez filed a motion for, rehearing which was denied on November 7, 2005. Mr. Jimenez then

appealed. On June 19, 2008, the Florida Supreme Court issued an opinion that affirmed the

denial of the 3.851 motion on June 19, 2008, which it had to revise twice. Jimenez v. State, 997

So. 2d 1056 (Fla. 2008)." Mr. Jimenez's third motion for rehearing was denied on January 29,

"This was a man that was bleeding from the face." Mr. Ali said that the police had contacted him
and showed him photo line-ups, but none of the photos were of the man whose face was
bleeding. When Mr. Ali was located in 2005, he said that the State had repeatedly spoken to him
and trying to get him to identify a photo as the man whose face was bleeding. Because of the
State's repeated efforts to get him to identify photos of his fare, he was missing work and losing
money. He grew so frustrated that he stopped accepting subpoenas or responding to them. In
2005, Mr. Jimenez alleged that the State had failed to disclose its contact with Mr. Ali which
resulted in his unavailability.

Mr. Jimenez also alleged that the State did not disclose its arrangement with a jail house
informant, Jeffrey Allen. In early 1993, due to the weakness of its case, the State had Mr.
Jimenez housed with Allen. The State claimed that Allen came forward and was interviewed on
March 15, 1993, when in fact Mr. Jimenez's prosecutor met with Allen a week earlier. The
disclosure of Allen as a witness forced the public defender's office to withdraw. Then, the State
did not call Allen as a witness at trial. But, the State's recruitment of Allen shows that the State
knew its case was weak, and it was willing to plant a jailhouse informant with Mr. Jimenez in
order to try to bolster its case.

Mr. Jimenez also alleged that the State failed to disclose that an individual with the
Medellin drug cartel, Manuel Calderon, had a vendetta against Mr. Jimenez. Calderon had hired
an investigator, Steve Sessler, who had been trailing Mr. Jimenez and trying to get him charged
with a homicide. Sessler worked with the police and helped them build their case against Mr.
Jimenez. Counsel in the Minas case was unaware of Calderon's vendetta or Sessler's efforts on
Calderon's behalf.

Mr. Jimenez's claim also asserted that the trial counsel rendered ineffective assistance
when he failed to call Ana Brandt, a resident of the apartment complex, to testify that she learned
that Ms. Minas was stabbed from a neighbor on October 2, 1992. Brandt could have also testified
that she saw Mr. Jimenez on the third floor at the same time that the assailant was still inside Ms.
Minas' apartment on the second floor. This would have shown that Mr. Jimenez could not have
killed Ms. Minas, while refuting the State's claim that the residents of the apartment complex did
not know that Ms. Minas had been stabbed when Mr. Jimenez three days later, on October 5, told
his probation officer that the police wanted to talk to him about a stabbing at the apartment
complex.

14 In its opinion, the Florida Supreme Court addressed Mr. Jimenez's claim
regarding Sessler, Calderon's investigator. It rejected the claim because Sessler had been deposed
on July 11, 1996 by Mr. Jimenez's counsel and discussed some of his reports that had been
disclosed by the State. Jimenez v. State, 997 So. 2d at 1069. However, the 1996 deposition was
in a separate criminal prosecution. It was after Mr. Jimenez had been convicted and death
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2009.

12. On November 29, 2010, Mr. Jimenez filed a third Rule 3.851 motion. It relied on

the US Supreme Court's ruling that the Florida Supreme Court had misapplied the ineffective

assistant standard. See Porter v. McCollum, 558 U.S. 30 (2009). Mr. Jimenez argued that the

erroneous analysis identified in Porter was erroneously used to denied Mr. Jimenez's previously

presented ineffective assistance claims. The motion was denied on February 11, 2011. (3PC-R.

134-40). Mr. Jimenez filed a motion for rehearing that the circuit court did not rule on.

13. On March 20, 2013, Mr. Jimenez filed a fourth Rule 3.851 motion. The motion

was filed on the basis of the US Supreme Court's ruling in Martinez v. Ryan, 566 U.S. 1 (2012).

Mr. Jimenez argued that under Martinez v. Ryan, his previously rejected claims should be

revisited. The motion was denied on April 25, 2013, and rehearing was denied on June 10, 2013

(3PC-R. 211-13, 274-75). Mr. Jimenez appealed. The Florida Supreme Court affirmed the denial

of relief on October 29, 2014. The United States Supreme Court denied certiorari review on

March 30, 2015. Jimenez v. Florida, 135 S.Ct. 1712 (2015).

14. On January 11, 2017, Mr. Jimenez filed a fifth postconviction motion. This 3.851

motion also relied upon new US Supreme Court case law, specifically the decision Hurst v.

Florida, 136 S.Ct. 616 (2016), and upon new Florida Supreme Court case law, specifically the

sentence imposed in 1994. Mr. Jimenez's counsel in that prosecution did not represent him in the
Minas prosecution. In 1996, Mr. Jimenez's conviction in the Minas case was pending before the
Florida Supreme Court.

The Florida Supreme Court also relied upon a deposition of Detective Diecidue on
December 13, 1995 which also referenced Sessler. Jimenez v. State, 997 So. 2d at 1069. But
again, this was after Mr. Jimenez had been sentenced to death the present case and his appeal was
pending in the Florida Supreme Court.

The Florida Supreme Court also relied on Detective Diecidue's 1995 deposition when
denying Mr. Jimenez's claim regarding the jail house informant, Jeffrey Allen. Jimenez v. State,
997 So. 2d 1071. Not only was this deposition after a death sentence had been imposed and Mr.
Jimenez's appeal was pending in the Florida Supreme Court, Diecidue falsely asserted that the
State's first contact with Allen regarding Mr. Jimenez was on March 15, 1993.
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decision in Hurst v. State, 202 So. 3d 40 (Fla. 2016). The motion was amended to include

reliance on the March 13, 2017 enactment of Chapter 2017-1, I2ws of Florida, which revised

Florida's capital sentencing scheme. The motion and its amendment were denied by this Court on

November 28, 2017.The Florida Supreme Court affirmed on June 28, 2018. Jimenez v. State,

2018 WL 3153525 (Fla. June 28, 2018).

15. Subsequent to the signing of the death warrant, Mr. Jimenez filed another Rule

3.851 motion, raising, inter alia, challenges to Florida's lethal injection protocol and requesting a

hearing in light of the events occurring during the last execution of Eric Branch. The Court

summarily denied this motion, as well as a Rule 3.800 motion filed by Mr. Jimenez, and an

appeal from these rulings is presently pending in the Florida Supreme Court.

GROUNDS FOR POSTCONVICTION RELIEF

By his motion for Fla. R. Crim. P. 3.850 relief, Mr. Jimenez asserts that his conviction

and sentence of death violate of the Fifth, Sixth, Eighth and Fourteenth Amendments to the

United States Constitution, and the corresponding provisions of the Florida Constitution such

that 3.851 relief is warranted for each of the reasons set forth below.
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CLAIM I

MR. JIMENEZ WAS DEPRIVED OF HIS RIGHT TO DUE PROCESS
UNDER THE FOURTEENTH AMENDMENT TO THE UNITED STATES
CONSTITUTION AND HIS RIGHTS UNDER THE FIFTH, SIXTH, AND
EIGHTH AMENDMENTS, BECAUSE THE STATE WITHHELD
EVIDENCE WHICH WAS MATERIAL AND EXCULPATORY IN
NATURE AND/OR PRESENTED MISLEADING EVIDENCE. MR.
JIMENEZ WAS DEPRIVED OF HIS EIGHTH AND FOURTEENTH
AMENDMENT RIGHTS AS A RESULT OF THE STATE'S FAILURE TO
HONOR ITS CONSTITUTIONALLY MANDATED OBLIGATIONS TO
DISCLOSE FAVORABLE EVIDENCE TO THE DEFENSE AND
REFRAIN FROM THE USE OF FALSE OR MISLEADING EVIDENCE
OR ARGUMENT AND THEREBY MISLEAD THE JURY, THE JUDGE
AND/OR DEFENSE COUNSEL. A NEW TRIAL AND/OR A
RESENTENCING IS WARRANTED."

1. All other allegations and factual matters contained elsewhere in this motion are

fully incorporated herein by specific reference.

2. Mr. Jimenez is under a sentence of death. A Death Warrant was signed in Mr.

Jimenez's case on July 18, 2018. His execution has been set for a mere twenty-seven days later

on August 14, 2018. On July 20, Mr. Jimenez submitted a 3.852(h) request to the NMPD. While

the NMPD did file an objection to the 3.852(h) request for additional public records, it also sent

all of its records regarding Mr. Jimenez to the records repository and on July 20 filed a Notice of

Compliance By Law Enforcement Agency which indicated that its "delivery ofpublic records

involving this case to the records repository of the Secretary of State." In addition, the NMPD on

July 20 filed a Notice of Delivery of Exempt Public Records To Records Repository. The records

15 At this point in time, this Court has said that until it grants permission to do
otherwise, Mr. Jimenez's counsel is barred from disclosing the North Miami Police Department
records sent to the repository on July 20, 2018, and which this Court ruled that he could review.
As a result, Mr. Jimenez's counsel is limited in his ability to discuss the records he has reviewed
with potential witnesses that he would want to call to testify at an evidentiary hearing.
Accordingly, Mr. Jimenez asks that this Court allow him the opportunity to provide a witness list
once this Court grants him leave to disclose NMPD records to witnesses he wishes to interview
in order to determine whether he would want to call them at an evidentiary hearing. Mr. Jimene
is continuing to investigate and follow up on the newly discovered favorable information.
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sent by the NMPD were received by the records repository on July 25, 2018. However, the

records repository would not permit Mr. Jimenez access to those records because the NMPD

indicated that it had not had time to go through the records and make the necessary redactions.

As a result, Mr. Jimenez filed a motion with this Court asking this Court to grant him access to

the records that the NMPD had sent to the repository on July 20 and were received on July 25.

This Court granted the motion for access with the caveat that Mr. Jimenez's counsel "is not

allowed to release any confidential or exempt records without permission from this court."

3. During the afternoon of July 30, the repository divided the NMPD records into

seven pieces and attaching the seven pieces of the records to emails sent to Mr. Jimenez's

counsel. Two of the emails bounced back because the attachments were to big. So the repository

had to break the attachments to those two emails even further. Ultimately, counsel received a

total of nine emails with the portions of the NMPD records attached. In addition on July 31, he

received a CD that the repository had sent with all of the NMPD records that the repository had

received on July 25, 2018.

4. By counsel's count, the records provided by the repository totaled one thousand

ten pages. While most of these records were previously provided in the course of the pre-trial

proceedings or in the public records sent to the repository in 1999, there are probably in excess of

50 pages which counsel believes have not been previously provided. These are handwritten

pages, generally in note taking format. In order to determine if there is any previously

undisclosed favorable information in each page of handwritten notes, the handwriting must first

be read (not always as easy). Then, the import must be understood in the context of the case.

Finally, a review of the trial record must be conducted to see if the information turned up in the

proceedings. Johnson v. State, 44 So. 3d 51, 73 n.18 (Fla. 2010) ("The fact that defense counsel

had to send the notes to counsel in another part of the state to be deciphered attests to the notes'
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inscrutability and to defense counsel's diligence. Based on our review of Pickard's notes relating

to James Smith, we conclude that defense counsel exercised due diligence in raising the present

Giglio claim.").¹6

5. Because counsel is not to release any confidential or exempt records, he does not

believe he can show the records to trial counsel and/or other witnesses as he would normally. As

this motion is being drafted, counsel's is still in the process of analyzing the records. However,

even at this early stage ofhis review, counsel is certain that the NMPD records that he received

from the repository on July 30 and 31 contain favorable information that was withheld from the

defense and even show deliberate obfuscation by the State. Certainly, the jury was deprived of

this information when evaluating Mr. Jimenez's guilt and his eligibility to be sentenced to death.

6. In order to understand the utility of the undisclosed information contained in these

records, it is important to bear the context in mind. Ms. Minas and Mr. Jimenez resided in a four

story apartment building. Along the west wall of the complex, the second, third and fourth floors

had 8 apartments. There was an open-air catwalk that ran past the front doors of the units except

16 In Johnson v. State, the handwritten notes that were deciphered by counsel in
another part of the state were found by the Florida Supreme Court to have established the
prosecution had violated Giglio v. United States, 405 U.S. 150 (1972). As a result, 3.851 relief
was granted and a new penalty phase ordered. Johnson v. State, 44 So. 3d at 67. However, it is
not the only capital case in which handwritten notes found in public records disclosed in capital
collateral proceedings resulted in 3.851 relief. Undisclosed information found in handwritten
notes has established violations ofBrady v. Maryland, 373 U.S. 83 (1963). See Young v. State,
739 So. 2d 553, 556 (Fla. 1999) ("Young learned during postconviction public records
proceedings that the State did not disclose during pretrial discovery certain notes concerning
interviews with key witnesses.") (emphasis added); Kyles v. Whitley, 514 U.S. 419, 449 (1995)
("The prosecutor's notes of his interview with Beanie would have shown that police officers
were asking Beanie the whereabouts of the gun all day Sunday, the very day when he was twice
at Kyles's apartment and was allegedly seen by Johnny Burns lurking near the stove, where the
gun was later found.") (emphasis added). In Smith v. Sec 'y Dep't ofCorr., 572 F.3d 1327, 1343
(11* Cir. 2009), the failure to disclose a prosecutor's handwritten phone message regarding a call
from a State's witness which was discovered in collateral proceedings was found to constitute
favorable information withheld from the defense in violation ofBrady. ("The note states that
Melvin Jones called the prosecutor because he was concerned that his daughter was going to
accuse him of sexual abuse committed while she was a minor.").
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for the units on the end in wrap around. There, the catwalk was a hallway between the a couple

ofunits on either side. The units were numbered low to high from north to south. For example,

Virginia Taranco's apartment number was 208 and it was at the south end of the second floor.

The south end also had something of a wrap around. There was an apartment across the hallway

from unit 208, which was unit 209, and it was occupied by Lucretia Ponce. At the south end of

the complex, there was a stairwell between units 208 and 209. Units 208 and 209 had balconies

on their south wall and overlooked 137th Street. That stairwell could be used to go down to the

parking lot that was located under unit 209. This parking area was not just under the east wrap

around portion of the complex, but also extended out beyond the building and provided

uncovered parking. On the west side of the building, the seven other units on each floor had

balconies over looking 6th Avenue. The balcony for unit 207 (Ms. Minas' apartment) was almost

touching the balcony for unit 206. They were separated by a about a foot. This meant an agile

person could go from one balcony to another. Under the balconies for units 206 and 207 were

two parking spaces that ran parallel to the building. The available parking on the west side was

much more limited than on the east side. On the west side of the building at ground level, there

was an entry into a breeze way at the midway point between north and south. There was a step up

into the breeze way where the mail boxes for the complex were located..

7. Phyllis Minas resided in unit 207 and she had a balcony overlooking 6th heng

and it was separated by a foot from the balcony of the unit to the north, presumably unit 206. Ms.

Taranco and her mother were Ms. Minas' neighbors to the south in unit 208. Ms. Ponce lived

directly across the hall from Ms. Taranco. Mary Griminger lived directly above Ms. Minas in

unit 307. Mr. Jimenez was in unit 309 directly above Ms. Ponce. Ana Brandt was in unit 303,

several doors down from Ms. Grimminger. Ms. Brandt's unit was on the open air catwalk, and in

the evening she liked to sit outside on the catwalk. There she could see the length of the third
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floor in either direction.

8. According to Ms. Taranco and Ms. Griminger, on October 2, 1992 at about 7:55

pm, they (with Ms. Taranco's mother in tow) arrived in the parking lot which extended under the

building after a trip to the grocery store. When they arrived, they noticed Mr. Jimenez walking

down the steps in to the parking lot heading east. They gathered their groceries from the trunk

and headed to the stairwell to climb up to the second floor. They indicated that carrying groceries

and with Ms. Taranco's elderly mother, it took awhile to get upstairs and into Ms. Taranco's

apartment, unit 208.

9. Meanwhile, Clifford Merryweather, the building's maintenance man, was getting

off work and waiting for his ride on the west side of the building. He testified that he was on the

step that led into the breeze way looking for his ride to come from the south when he saw a man

hanging down from one of the balconies, either Ms. Minas' or her neighbor's balcony just north

of hers. Merryweather said this happened somewhere between 7:45 pm and 8:00 pm. This man

who dropped down from one of the balconies walked past Merryweather hearing north towards

138th Street. Merryweather ultimately identified this man as Mr. Jimenez.

10. So at about 7:55 pm, the women saw Mr. Jimenez in the parking lot heading east,

while Mr. Merryweather saw someone he later claimed was Mr. Jimenez dropping down from a

2°4 floor balcony and walking past him sitting on the step into the breeze way. Mr. Jimenez was

heading north towards 138th Street.

11. Ms. Taranco and Ms. Ponce testified that after climbing the stairs, they reached

the hall way that ran past Ms. Taranco's apartment and past Ms. Minas' apartment. They did not

notice anyone in the hallway. They then went into Ms. Taranco's unit and put down the groceries

in the kitchen. Ms. Taranco's aunt was in the apartment waiting for them to get home. Ms.

Griminger remained in Ms. Taranco's apartment for about 5 minutes before going upstairs to her

21

36



apartment, unit 307. Ms. Taranco walked Ms. Griminger to the door. Neither noticed anyone in

the hallway. Ms. Taranco estimated about 10 minutes had past since they saw Mr. Jimenez in the

parking lot on foot heading east. After Ms. Griminger (who was in her seventies) mounted the

stairs and reached her apartment, a thump was heard. Ms. Griminger heard the thump after she

was inside her apartment directly above Ms. Minas' unit. Ms. Taranco, worried that thump was

from Ms. Griminger falling, headed towards her door calling for Ms. Griminger. While listening

for a response from Ms. Griminger, Ms. Taranco heard someone say "Oh my God, oh my God."

A minute or two after the first thump, there was a second louder thump. From her doorway, Ms.

Taranco concluded the sound was coming from Ms. Minas' apartment.

12. Meanwhile, Ms. Ponce had heard the noise, and opened her door and went out

into the hallway. Ms. Once and Ms. Taranco saw each other and asked each other if they heard

the noise. Ms. Once testified that Ms. Taranco was worried that it was Ms. Griminger who had

fallen and made the noise. Looking around they noticed Ms. Minas' screen door was open. They

approached it. They then called Ms. Minas' name and knocked on her door. Eventually, Ms.

Once began to take hold of the door knob to see if she could open it. When she did, the door

began to open. It opened about an inch when someone on the other side of the door shut it and

locked it. Ms. Minas had three different locks on her door, and Ms. Once testified that she heard

all three get locked." They banged on the door and called for Ms. Minas for a minute when it

17 Ms. Griminger was unavailable to testify at the trial; but she had given a sworn
statement in which she indicated that she was in her apartment when she heard a thump. She took
a couple of steps out her front door and she said Ms. Taranco calling her. When Ms. Griminger
responded, Ms. Taranco shouted to her that Ms. Minas' screen door was open and she did not
like that. So Ms. Griminger went back down to the second floor and approached Ms. Minas'
front door with Ms. Taranco and Ms. Once. Ms. Griminger testified that the screen door was half
open which was drew the three womens' attention to it. The saw the interior door was not shut all
the way, and Ms. Once put her hand on the door in order to push it open. But, someone inside
pushed the door shut and turn the dead bolt locking the door shut. Ms. Griminger recalled
hearing the dead bolt as it was turned and locked.

Another person not called to testify was Ana Brandt who was sitting outside her
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occurred to them to try to call her phone. When Ms. Once did not have the phone number, Ms.

Taranco started up the stairs calling for Ms. Griminger who then came down and joined them

outside Ms. Minas' door. All three called for Ms. Minas and banged on the door.

13. Ms. Taranco decided that the police needed to be called. About the same time, Mr.

Jimenez came down the steps from the third floor. He asked what was going on and was told that

they were afraid that Ms. Minas was having a heart attack. While they were gathered outside Ms.

Minas' door, he asked if he could use someone's phone to call a cab. According to evidence at

trial, the police were dispatched at 8:20 pm. It is also documented that the cab company's phone

records showed that a call for a cab from "Jose" was received at 8:20 pm asking to be picked up

at the apartment complex.

14. The State maintained that Ms. Minas's killer was in her apartment when the Ms.

Once began pushing on the Ms. Minas' door, and it was pushed shut from the inside and locked.

For Mr. Jimenez to be guilty of the murder, he had to be inside Ms. Minas' apartment

when her front door was pushed shut.

15. Among the documents contained in the NMPD records the repository provided to

Mr. Jimenez this past week are handwritten notes from an October 7, 1992, interview of Ms.

Taranco. A lengthy report that appears to have been prepared by Detective Ojeda shows that on

apartment (unit 303) on the catwalk and was able to see the entire length of the third floor. She
was waiting to talk to Ms. Griminger. In a sworn statement, Ms. Brandt said that she had just
seen Mr. Jimenez who she called "Cowboy" go into his apartment a few minutes before Ms.
Griminger returned from grocery shopping. She was eager to tell Ms. Griminger about this.
However, in her deposition, she said that Ms. Griminger came home from grocery shopping and
went into her apartment before Ms. Brandt saw Mr. Jimenez on the third floor. She then heard
Ms. Taranco calling for Ms. Griminger and a flurry of loud chatter but was too far away to make
out exactly what was being said. She did see Ms. Griminger scurry back down the stairs. In her
deposition, she testified that she thought she saw Mr. Jimenez just then get off the elevator and
go into his apartment. Ms. Brandt testified that Mr. Jimenez remained in his apartment for at
least five minutes. When he came out, he left. Ms. Brandt testified that she did not know what
had happened until Ms. Griminger came and told her later that Ms. Minas had been stabbed.
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October 7, 1992 at approximately 4:15 pm, "Virginia Taranco came into the station and myself

and Detective Diecidue were able to take a detailed Sworn Taped Statement from Ms. Taranco

with regards to her involvement in this case.." That is the extent of the entry in Ojeda's report.

When compared to other entries regarding witness interviews (even when the witness gave a

taped statement in the course of the interview), this entry stands out as unusually terse. The 17

page transcription of Ms. Taranco's taped statement from October 7, 1992, shows that the tape

was turned on at 4:57 pm. This means the pre-taping interview covered 42 minutes, while the

taped statement ended at 5:10 pm, just 13 minutes.

16. The one page of handwritten notes that Mr. Jimenez received this past week does

have a notation showing that it began at 4:15 pm. The page of notes also shows the recorded

statement began at 4:57 pm and ended at 5:10 pm. This page of notes matches the reference in

Ojeda's report to Ms. Taranco's October 7 taped statement. However, the one page of notes

provides new and previously unknown information regarding a previously unknown

interview of Ms. Taranco before the taped statement began. The noting taking (which is on

lined paper) begins with six lines that are crossed out, presumably shortly after the six lines were

written down after the interview began at 4:15 pm.. There is an "X" through those lines, and

someone, presumably Diecidue, also scribbled over the words. However, the words are still

legible enough to read. The six handwritten lines clearly reflect what Ms. Taranco first told

Ojeda and Diecidue on October 7, two days after Mr. Jimenez was jailed and charged with Ms.

Minas' murder. The content of these six lines, if true and reflecting Ms. Taranco's recall at the

time (and why would she have said what Diecidue first wrote down, if this was not what she

recalled) mean that Mr. Jimenez could not have committed the murder. In these six lines,

Ms. Taranco is saying that while she was at Ms. Minas' door investigating the sounds that

she had heard, she observed Mr. Jimenez come down from the third floor. Of course if Mr.
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Jimenez is with Ms. Taranco and the others outside Ms. Minas' door while the assailant is

still inside, Mr. Jimenez could not possibly have been the assailant.

17. IfMs. Taranco told the police this, why is it crossed out and why is reference not

made to it in Ojeda's report or in the taped statement? The answer is obvious: the information

completely exculpates Mr. Jimenez. Aside from the content of these six lines, the police officer's

act of crossing it out is itself impeachment of the investigation as it shows an effort to shade the

testimony to support the police officers' actions in arresting and charging Mr. Jimenez with the

murder. The rest of the notes that are not crossed out are to the effect that Mr. Jimenez's

appearance was later in time when Ms. Taranco and the others were waiting for the police, not

still at Ms. Minas' door hoping to get in to check on her.¹³ In fact, the notes indicate that Ms.

Taranco said that Mr. Jimenez asked to use the phone to get a cab only after the police arrived."

18 But the fact that the police were dispatched at 8:20 pm at precisely the same time
that the cab company received a call from "Jose" requesting a cab pick him up at the apartments
does not support the suggestion that the women were waiting for the police when Mr. Jimenez
appeared and while speaking with the women asked if he could use someone's phone. Before he
called for the cab, he spoke with the women asking what was going on. He was told of their fear
that Ms. Minas had a heart attack. He inquired about using a phone to call for a cab. When given
access to a phone, his first call to the cab company did not go through. It was his second call that
the cab company records show was received at 8:20 pm. This means that he had left his
apartment an uncertain amount of time before 8:20 since time passed while he closed the door to
his apartment, went to the stairs, descended to the second floor, participated in a discussion about
what was going on, asked for permission to use a phone, went inside Ms. Taranco's apartment,
and had to make two attempts to reach the cab company. Only Ms. Brandt was in a position to
see how long Mr. Jimenez had been in his apartment before exiting and heading downstairs.
Indeed, Diecidue's notes of the pre-taping interview of Ms. Taranco renders Ms. Brandt's
potential testimony at Mr. Jimenez's trial more significant and would undoubtedly had an impact
on trial counsel's decision-making as to what witnesses to call. Of course at this point, Mr.
Jimenez's current counsel is not in a position to go over the NMPD records with trial counsel
pursuant to this Court's directive that he must obtain its permission before releasing any of the
records that the NMPD sent to the repository.

19 Ms. Taranco is not the only one of the women who lived in the apartment
complex whose testimony shifts in a way to damage Mr. Jimenez's ability to show that he was
not the person in Ms. Minas' apartment killing her and pushing the door shut. Ms. Brandt's
original sworn statement indicated that Mr. Jimenez was in his apartment when an assailant was
in Ms. Minas' apartment. Months later, she had come to believe that Mr. Jimenez went into his
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18. None of the State's circumstantial evidence matters ifMr. Jimenez was outside

Ms. Minas' apartment when the assailant was inside. If the crossed out lines of the notes from

the October 7 interview of Ms. Taranco reflect her actual recall of Mr. Jimenez's arrival on the

second floor while the women were outside Ms. Minas' door trying to get in, then the police

arrested the wrong person on October 5, 1992, and were likely aware of that fact when Ms.

Taranco's initial crossed out statement had Mr. Jimenez arriving while she and the others were at

the door trying to get into the apartment to check on Ms. Minas. See Kyles v. Whitley, 514 U.S.

at 446 ("the defense could have examined the police to good effect on their knowledge of

Beanie's statements and so have attacked the reliability of the investigation in failing even to

apartment after Ms. Griminger was called back downstairs. This undisclosed page of notes
written by Diecidue of the interview of Ms. Taranco could be used to impeach the police
departments willingness to cut corners and the professionalism of its investigation. In fact, the
page of handwritten notes from Ms. Taranco's interview of October 7 suggests that Diecidue was
less than truthful when he was deposed on April 27, 1993, by Mr. Jimenez's counsel. When
asked about whether he or Ojeda have informal discussions with witnesses before the taping of
the witness interview begins, Diecidue responds that he does not believe so. (Diecidue depo at
44-45). The numerous handwritten notes from witness interviews (some in Diecidue's
handwriting), not just Ms. Taranco's interview, show that the standard practice that Diecidue and
Ojeda used was to conduct informal interviews during which notes were taken before the taping
began. For example, Diecidue's notes from the October 14 interview of Lucretia Ponce shows the
informal interview began at 8:55 am, and the taping began at 9:15 am and concluded at 9:30 am.
Given Diecidue's denial that these informal interviews were occurring, the handwritten notes
regarding them seem to be the only record ofwhat was said in the informal interviews. The
failure to document and disclose oral statements in the informal interviews of witnesses violated
Rule 3.220.

Further, the shift in Ms. Taranco's recollection revealed by the handwritten notes raises
doubts about the reliability of Ojeda's recall as reflected in his July 28, 1993 deposition. There,
he testified that Ms. Taranco's story never changed "to be best of my recollection right now, no."
(Ojeda depo at 24). It should also be noted that Ojeda's handwritten notes also reflect his use of
the informal interview before turning on the tape for the taped statement. Moreover, his formal
written report for both the Taranco and Ponce interviews merely indicate that there was taped
statement given. There is nothing reflecting that an informal interview before the taping had
happened. The fact that there was an informal interview, which in Ms. Taranco's case last 42
minutes, was not known previously. Yet, the fact that the police talked with Ms. Taranco for 42
minutes before a 13 minute taped statement was given can give rise to an argument by defense
counsel that those 42 minutes were used by the police as rehearsal time before the taping began.
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consider Beanie's possible guilt and in tolerating (if not countenancing) serious possibilities that

incriminating evidence had been planted.").

19. Besides the notes from Ms. Taranco's October 7 interview, there are others

showing favorable information that was not disclosed to Mr. Jimenez. A single page of

handwritten notes from an October 7 phone interview Ojeda had with Yvette hnhoff contains

favorable information that was not included when Ojeda discussed this interview at length in his

written report. Ms. Imhoff had been Mr. Jimenez's girlfriend and had lived with him at the

apartment complex in unit 309 on and off from September 1991 until July 1992. Ojeda's official

written report stated that when he asked Ms. Imhoff if she or Mr. Jimenez had known "the

victim," "she stated that one time she had come home from work and the subject told her that her

daughter, Keychel, had made friends with some lady downstairs. She said that the subject never

mentioned her name and she would never allow her daughter to inside any apartments at the

complex." However, the handwritten note has this: "Phyllis became friends w/ daughter." The

next line says: "came home Keychel made friend w/ some lady downstairs." The fact that Ms.

Minas had a friendship with Mr. Jimenez's girlfriend's daughter and Mr. Jimenez was aware of it

provides evidence that he had a good relationship with Ms. Minas and had been in her apartment

on occasion.2° However at this point in time, counsel cannot talk to trial counsel about whether

he was aware that Ms. Imhoff possessed this information, and if not, would he have used it to

show that Mr. Jimenez had a positive relationship with Ms. Minas.

20 The handwritten note of the telephonic interview with Ms. Imhoff contains a
cryptic and unexplained, yet attention-getting notation that is not in Ojeda's official written
report regarding the interview: "wh/van unk span/male". This raises the question as to what
Ojeda's discussion with Ms. Imhoff about a white van was all about and what specifically was
said. The omission of any reference to this from the Ojeda's written report makes it all the more
baffling. Was this about the white van that was parked under the balconies of unit 206 and unit
207? Is the white van that Mr. Merryweather had on one occasion said that Mr. Jimenez landed
on when he dropped down from a second floor balcony.
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20. There are also brief handwritten notes in Diecidue's handwriting which are under

a heading showing an interview off Jose Jimenez at 2:50 pm. There is no date for this. However,

Mr. Jimenez was arrested on October 5, 1992. In his deposition, Diecidue testified that at 3:55

pm on that day there was some questioning of Mr. Jimenez for "general information," but stated

under oath no questioning regarding the case. (Diecidue depo at 55). However, the handwritten

seems to have Mr. Jimenez's responses to questions about the case: "used phone aprox. 8:00 pm

*** called cab went down to get cab saw police". Florida Rules of Criminal Procedure required

the State to turn over all statements made by the defendant. The handwritten notes indicate that

Diecidue discussed the case with Mr. Jimenez and then told Mr. Jimenez's counsel that he had

not spoken with him about the case. This constitutes undisclosed impeachment of Diecidue, i.e

his misrepresentation during his deposition.

21. There is also a page of handwritten notations in Ojeda's handwriting which are

shown as being from an interview of Mr. Jimenez at 3:55 pm on an unspecified dated, but

presumably it was October 5, 1992. Ojeda's written report does indicate that he and Diecidue

spoke with Mr. Jimenez at the time on that date. But the written report does not indicate that Mr.

Jimenez provided information. Instead, it indicates that the police were giving Mr. Jimenez

information that made him angry, that made him break down crying, and then made invoke his

right to silence. In his deposition, Ojeda, like Diecidue, testified that Mr. Jimenez did not discuss

his case beyond maintaining his innocence and then invoking his Miranda rights. However,

Ojeda's notes from that interview paint a different picture. The notes show that Mr. Jimenez was

cooperative. He went through the various apartment units and provides information concerning

who lives in them For example, he indicates that there he has a problematic relationship with
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Mary Griminger and it stems from "music."2' He indicates that she is unit "307/306." Mr.

Jimenez provides information regarding the latins living in unit 308, and makes a cryptic

reference to Friday 8:00 pm which references a cab and Virginia. Presumably, the notes are

shorthand for Mr. Jimenez having told Ojeda that he first tried to contact his latin neighbors in

unit 308 before heading downstairs to see if he could use Ms. Taranco's phone. The police had

this information and never followed up on it, nor was it previously disclosed to Mr. Jimenez.

22. Additionally, Ojeda's notes shown that Mr. Jimenez had at some point in time on

Friday, October 2, 1992, knocked on Phyllis' door. The note then references "on phone" and it

isn't clear ifwhen he knocked she was on the phone, or he was knocking because he wanted to

make a phone call. The fact that he went to Phyllis earlier on Friday and knocked on her door not

only suggests that he had a good relationship with her, but from the police's failure to disclose

this and/or followup, demonstrates that the police were only looking for evidence to be used

against Mr. Jimenez. They were not interested in actually investigating to find out what actually

happened.²²

23. Clearly, Diecidue and Ojeda misrepresented what information Mr. Jimenez gave

them during the October 5 interview. The police were not interested in revealing how cooperative

Mr. Jimenez had been. Moreover, withholding a defendant's statement to the police and/or its

contents violated Rule 3.220. The State was obligated to disclose the contents of Mr. Jimenez's

oral statements to the police. Again at this point without this Court permission to release or show

21 In her statements, Ms. Griminger had indicated that she and Mr. Jimenez did not
get along well.

22 The notes also show that Mr. Jimenez told the police what he had been wearing
on Friday, October 2.
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the records to others, Mr. Jimenez's counsel is not able to speak with trial counsel in order to

investigate the significance of this disclosure and how it would have impacted the trial

proceedings,

24. Also disclosed are handwritten notes that are in Diecidue's handwriting of the

March 15, 1993 interview of Jeffrey Allen. More importantly, the NMPD records include

handwritten letters from Mr. Allen. While these letters are not addressed to anyone specifically,

the content shows that they were written for the police in light of Mr. Allen's claim that Mr.

Jimenez was laughing at "you" because while being questioned by "you" he wore the same pants

he had on at the time of the crime. There are six pages of handwritten material that is clearly

from Mr. Allen when he is trying to sell the State a story that it can use against Mr. Jimenez. Two

pages of these letters or notes bear dates. One is dated February 16, 1993, and another is dated

February 20, presumably the year is 1993. There is an additional page in Mr. Allen's handwriting

that sets forth four demands. While these demands are clearly stated, there is no reference on that

page as to what he will do or provide if his demands are met. Certainly, the implication that these

demands are what he wants to testify against Mr. Jimenez. The demands are certainly contrary to

Mr. Allen's claim in his deposition that he was not seeking anything in return for his testimony

against Mr. Jimenez. The notes and the manner in which they are written for someone who

questioned Mr. Jimenez certainly suggests that they were written for Diecidue who had used Mr.

Allen in a prior case. The notes also suggests that there was an understanding in place well before

the March 15 interview and a flow of information that pre-dated the March 15 interview. The

State had contended when Mr. Allen's name was disclosed as witness that the March 15

interview was the State's first contact with Mr. Allen regarding Mr. Jimenez.

25. Also in the NMPD records that Mr. Jimenez was allowed to access this past week
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is a phone message dated February 8, 1993, for "Pearce" from Jeffrey Allen who is at the Dade

Stockade. The phone message indicates that Mr. Allen has information on Mr. Jimenez. A

handwritten note indicates that Mr. Allen was talked to on February 9, 1993. The note is careful

to not use Mr. Jimenez's name, but it is clear that Mr. Allen is reporting that had become Mr.

Jimenez's cell mate in cell A-3. These newly disclosed handwritten documents regarding Mr.

Allen and his contact with the State well before March 15 when supposedly the State first spoke

with Mr. Allen show that he was acting as a state agent when incarcerated with Mr. Jimenez in

violation of the Sixth Amendment. While Mr. Allen did not testify at Mr. Jimenez's trial the

State's listing him as a witness cause the public defender's office to have to conflict off ofMr.

Jimenez's case.23 Further, the State did not disclose the handwritten documents, and particularly

Mr. Allen's list of four demands. Additionally, Diecidue's deposition testimony regarding Mr.

Allen was either false or at best intentionally misleading. His lack of candor constitutes

impeachment evidence that was not previously available and which could be used to show that

the criminal investigation of Ms. Minas' homicide was not a search for truth, but rather was

dishonest or sloppy police work designed only to obtain a conviction. Mr. Jimenez needs to

further investigate this nearly disclosed material regarding Mr. Allen which he can only do with

this Court's permission pursuant to this Court's July 30, 2018 order.

23 The public defender's office had spoken with the cab driver, Anwar Ali who had
been dispatched to pick up "Jose" on October 2, 1993 at the apartment complex. The notes that
remained in Mr. Jimenez's file shows that Mr. Ali had indicated that when he arrived at the
apparent complex, he could not find "Jose." However, he did pick up another fare near the
apartment complex, a man whose face was bleeding and who told Mr. Ali a story that he had
been mugged and had no money. Mr. Ali also said he had already talked with the State and it had
tried to get him to identify a photo of the man he picked up. However, Mr. Ali told the public
defender's office that none of the photos shown to him by the State were of the man whose face
was bleeding. Because the public defender's office was forced off of Mr. Jimenez's case, contact
with Mr. Ali was lost.
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26. The NMPD records made available to Mr. Jimenez last week also contains a FAX

coversheet dated October 16, 1992. It was from Steve Sessler to Det. Diecidue. While Mr.

Jimenez had previously learned that Mr. Sessler had worked with the NMPD in the case arising

from the death of Marie Debas, he had not received any documentation that Mr. Sessler and

Diecidue were in contact and working together on October 16, 1992, when the NMPD was only

involved in the case involving Ms. Minas' homicide. Mr. Sessler was employed by a member of

the Medillin drug cartel who had a vendetta against Mr. Jimenez. Mr. Sessler was committed to

getting Mr. Jimenez placed behind bars. His contact with the NMPD now documented as

happening as early as October 16, 1992, was undisclosed impeachment because of his

documented efforts in the Debas case, which was a Miami Beach case. Ms. Debas was Manuel

Calderon's girlfriend. When he found her dead, his vendetta against Mr. Jimenez began. He

blamed Mr. Jimenez for her death. The ME who performed the autopsy concluded that her death

was a result of an accidental drug overdose. Mr. Sessler on behalf of Mr. Calderon spent months

working on the Chief ME who did not perform the autopsy to overrule the ME who did the

autopsy and find Ms. Debas' death a homicide. After many months, his efforts paid off. Nine

months after Ms. Debas' death, in July of 1991, the Chief ME declared her death a homicide

relying on information provided by Mr. Sessler and citing to Ms. Debas' "habit ofpicking men

up off the street."

27. Despite Sessler's success in getting the Chief ME's ruling he wanted, the Miami

Beach Police Department and the assigned prosecutor, Gerald Bagley were not convinced and

closed the case shortly after the Chief ME's ruling. Coincidently on October 2, 1992, Mr.

Sessler prepared a memo for his client advising that in August of 1992 he had discovered

Mr. Jimenez's new address. He also reported on how he had confronted Mr. Bagley in August
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of 1992 and tried to get him charge Mr. Jimenez with murder, but Mr. Bagley refused. Mr.

Seesler was committed to carrying out his client's vendetta against Mr. Jimenez. His

involvement with the NMPD in October of 1992 was undisclosed impeachment evidence. And as

the records show that have been mentioned herein, it appears that Diecidue and Ojeda may have

been influenced by Mr. Sessler as they looked only for evidence to be used against Mr. Jimenez,

while anything that may have been favorable or cast doubt on his guilt, was often not mentioned

in the formal written reports.

28. With the newly disclosed Sessler information as with all of the records discussed

herein, Mr. Jimenez's counsel needs this Court's permission to release the records provided by

the NMPD in order to conduct investigation and talk to potential witnesses in the course of

developing and presenting Mr. Jimenez's constitutional claims.

29. There are also newly discovered handwritten notes regarding Anwar Ali, the cab

driver dispatched by the cab company in response to Mr. Jimenez's 8:20 pm request for a cab on

October 2, 1992. The public defender's office (while it represented Mr. Jimenez) had contacted

Mr. Ali and learned that when he reached the apartment complex to pick up Mr. Jimenez, he was

unable to find him. However, he ended up with another fare who was in the area and flagged him

down in need of a cab. This man's face was bleeding like he had been scratched in an altercation.

The man explained the scratches as a result ofbeing mugger. He also used that to say he had no

money and ask for Mr. Ali to give him a ride anyway. Mr. Ali had been been contacted by the

police and shown photos of Mr. Jimenez and Mr. Ali insisted that Mr. Jimenez was not the man

that he picked up near the apartment complex who was bleeding from the face. Mr. Jimenez's

trial counsel were not able to locate Mr. Ali and present his testimony at the trial. Ojeda and

Diecidue acknowledged that Diecidue had spoken with Mr. Ali, but could not find the report
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with the results of the interview. Ojeda suggested the report must have gotten lost24, and

Diecidue did not have a specific memory other that the interview was not fruitful. In the NMPD

records that were made accessible to Mr. Jimenez's counsel last week, there was a page of notes

written by Diecidue. On the top half were his notes regarding the interview of Mr. Jimenez on

October 5. On the bottom portion of the page was Mr. Ali's name and phone number, and then

nothing. Apparently when Mr. Ali did not identify Mr. Jimenez, Diecidue chose not to make any

notes or memorialize the information given by Mr. Ali since it would not assist the State.

30. In the NMPD records, there are notes written by Ojeda regarding contact he had

with Mr. Ali in September of 1993. With the passage of 11 months, Ojeda's notes show that Mr.

Ali was no longer certain ofwhen he picked up the fare whose face was bleeding. However, even

these notes were not previously disclosed.

31. At this point, Mr. Jimenez's counsel review of the newly disclosed records is far

from complete. He is still trying to digest all the information. But with the looming execution

date, he feels to compelled to get this pretty rough Rule 3.851 motion filed to demonstrate the

wealth of new information now available. He will be filing a separate motion asking this Court to

grant him leave to release the material that he needs to be using to further investigate the

Giglio/Brady claims presented herein.

32. In order to prove a violation ofBrady, a claimant must establish that the

government possessed evidence that was suppressed, that the evidence was "exculpatory" or

"impeachment" and that the evidence was "material." United States v. Bagley, 473 U.S. 667

24Apparently there was a serious paperwork-keeping problem with the NMPD in Mr.
Jimenez's case; many reports were lost. See Ojeda Depo. at 65 ("Q: This might have been one of
the reports that was lost? A: It may have been lost. Detective Diecidue is usually very good with
his reports. May have gotten lost in the file. Unfortunately they handle tons ofpaperwork").
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(1985); Kyles v. Whitley, 514 U.S. 419 (1995); Strickler v. Greene, 527 U.S. 263 (1999).

Evidence is "material" and a new trial or sentencing is warranted "if there is a reasonable

probability that, had the evidence been disclosed to the defense, the result of the proceedings

would have been different. Kyles, 514 U.S. at 433-434; Hoffman v. State, 800 So. 2d 174 (Fla.

2001); Rogers v. State, 782 So. 2d 373 (Fla. 2001); Young v. State, 739 So. 2d 553 (Fla. 1999).

In Alcorta v. Texas, 355 U.S. 28, 31 (1957), the Court found due process violated where a

prosecutor deliberately "gave the jury the false impression that [witness's] relationship with

[defendant's] wife was nothing more than casual friendship."25 The Supreme Court has held that

due process is violated "when the State, although not soliciting false evidence, allows it to go

uncorrected when it appears." Napue v. Illinois, 360 U.S. 264, 268 (1959). In United States v.

Agurs, 427 U.S. 97, 103 (1976), the Supreme Court said that since Mooney, it "has consistently

held that a conviction obtained by the knowing use ofperjured testimony is fundamentally

unfair." If a State's witness misrepresents a material fact, the prosecutor is obligated to stand up

and correct the witness' misstatement. Napue v. Illinois, 360 U.S. 264, 269 (1959). In Giglio v.

United States, 405 U.S. at 153, the Supreme Court quoting Napue wrote: "we said, '(t)he same

result obtains when the State, although not soliciting false evidence, allows it to go uncorrected

when it appears.' Id., at 269"

33. In Gray v. Netherland, 518 U.S. 152, 165 (1996), the Supreme Court explained:

"Mooney forbade the prosecution to engage in 'a deliberate deception of court and jury.'"

Accordingly, Gray acknowledged that intentionally misleading the defense can constitute a due

25 Obfuscation can qualify as a Giglio violation if the prosecutor knows that the jury
and/or the defense is being misled and chooses not to reveal the truth. Johnson v. State, 44 So. 3d
41 (Fla. 2010).
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process violation as well. The State is not entitled to obtain an unfair advantage by knowingly

sandbagging the defense any more than it may knowingly mislead a jury or allow a jury to hear a

jury to hear false or misleading testimony that it knows to be false and that it allows to stand

uncorrected. The Florida Supreme Court has held that the State "may not subvert the truth-

seeking function of the trial by obtaining a conviction or sentence based on deliberate

obfuscation of relevant facts." Garcia v. State, 622 So.2d 1325, 1331 (Fla. 1993).

34. Mr. Jimenez notes that the Florida Supreme Court has held that when a capital

defendant learned of a new Brady claim after he has failed to win relief on an earlier Brady

claim, when the second one is presented, the reviewing court must evaluate the previous Brady

claims cumulative using the Kyles v. Whitley standard. See Smith v. State, 75 So. 3d 205 (Fla.

2011); Lightbourne v. State, 742 So.2d 238 (Fla. 1999). Further, favorable evidence that was not

presented because of counsel's deficient performance should be included in the cumulative

analysis of the undisclosed Brady information. Parker v. State, 89 So. 3d 844 (Fla. 2011).

35. Mr. Jimenez also relies on Banks v. Dretke. There, US Supreme Court wrote:

"When police or prosecutors conceal significant exculpatory or impeaching material in the

State's possession, it is ordinarily incumbent on the State to set the record straight." Banks v.

Dretke, 540 U.S. at 675-76. The Supreme Court explained that a rule "declaring 'prosecutor may

hide, defendant must seek,' is not tenable in a system constitutionally bound to accord defendants

due process."26 Id. at 696. "Prosecutors' dishonest conduct or unwarranted concealment should

attract no judicial approbation." Id. The Supreme Court explained: "Our decisions lend no

26 In Giglio v. United States, 405 U.S. 150, 154 (1972), the Supreme Court
explained: "To the extent this places a burden on the large prosecution offices, procedures and
regulations can be established to carry that burden and to insure communication of all relevant
information on each case to every lawyer who deals with it."
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support to the notion that defendants must scavenge for hints of undisclosed Brady

material when the prosecution represents that all such material has been disclosed." Id. at

695 (emphasis added).

36. As soon as he can get it completed, Mr. Jimenez will file a separate motion asking

that this Court grant him permission to release the records necessary to investigate, develop and

present his Giglio/Brady claims outlined herein.

37. A stay of execution, an evidentiary hearing and relief are warranted for the reasons

stated herein.

CONCLUSION AND RELIEF SOUGHT

Mr. Jimenez prays for the following relief, based on his prima facie allegations

demonstrating violation of his constitutional rights:

1. That he be allowed leave to amend this motion should new claims, facts, or legal

precedent become available to counsel;

2. That an evidentiary hearing be scheduled so as to allow him to present support for

his claims, and that such a hearing be conducted at a reasonable time; and, on the basis of the

reasons presented herein;

3. that a stay of execution be granted; and/or

5. that his conviction and sentence of death be vacated.

CERTIFICATION PURSUANT TO FLA. R. CRIM. P. 3.851 (e)

Pursuant to Fla. R. Crim P. 3.851(e)(2)(A) and (e)(1)(F), undersigned counsel hereby

certifies that counsel has endeavored to fully discuss and explain the contents of this motion with

Mr. Jimenez, and that counsel to the best of his ability has complied with Rule 4-1.4 of the Rules

of Professional Conduct, and that this motion is filed in good faith.
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I HEREBY CERTIFY that a true copy of the foregoing has been electronically furnished

to opposing counsel of record, on this 6th day of August, 2018.

Respectfully submitted,

/s/ Martin J. McClain

MARTIN J. MCCLAIN
Fla. Bar No. 0754773
McClain & McDermott, P.A.
Attorneys at Law
141 N.E. 30th Street
Wilton Manors, FL 33334
(305) 984-8344
martymcclain@earthlink.net

COUNSEL FOR MR. JIMENEZ
Attorney for Mr. Jimenez
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3 9 e ne,
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,

IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff,

v.

JOSE ANTONIO JIMENEZ,
Defendant.

EXECUTION SCHEDULED
FOR AUGUST 14, 2018, at
6:00 p.m.

CASE NO. 92-34156-CF C.T.B.
CAPITAL CASE

STATE RESPONSE IN OPPOSITION TO DEFENDANT'S SUCCESSIVE
RULE 3.851MOTION FOR POST-CONVICTION RELIEF

The State of Florida, by and through undersigned counsel, hereby files this

Response to Jimenez's sixth Successive Rule 3.851 Motion For Post-conviction

Relief, hereinafter Motion, filed on August 6*, 2018. The State submits that the

Motion should be denied because it is untimely and without merit. Preliminarily,

the State had detailed the historical facts and procedural history of the instant case

in its prior Response, filed on July 25, 2018, at pp. 2-6. The State hereby adopts

and incorporates by reference that section of the prior Response.

Successive motions for post-conviction relief are subject to limitations under

established Florida law. As noted by this Florida Supreme Court in Hunter v. State,

29 So. 3d 256, 267 (Fla. 2008):

Claims raised in prior postconviction proceedings cannot be
relitigated in a subsequent postconviction motion unless the movant
can demonstrate that the grounds for relief were not known and could
not have been known at the time of the earlier proceeding. See Wright
v. State, 857 So. 2d 861, 868 (Fla. 2003). Rule 3.851 requires motions
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filed beyond the time limitations to specifically allege that the facts on
which the claim is predicated were unknown or could not have been
ascertained by the exercise of due diligence. Fla. R. Crim. P.
3.851(d)(2)(A). Furthermore, the rule requires successive motions to
articulate the reasons why a claim was not raised previously and why
the evidence used in support of the claim was not previously
available. Fla. R. Crim. P. 3.851(e)(2)(B), (e)(2)(C)(iv).

The instant Motion is comprised of Brady' claims which are based upon

conjecture and speculative interpretation notes, instead of the actual contents of

said notes. Moreover, even the information claimed to be Brady material was not

only previously disclosed but was also in the majority of instances previously

raised and rejected on the merits as well as untimeliness in Jimenez's second

successive motion for post-conviction relief, filed in 2005. See Jimenez v. State,

997 So. 2d 1056 (Fla. 2008), as revised on denial of reh'g (Sept. 29, 2008), as

revised on denial of reh'g (Dec. 18, 2008). As noted by the Court at that time, the

standard of review by this court is as follows:

This successive rule 3.851 motion was filed on April 28, 2005, which
is well beyond the one-year time period limitation after the judgment
and sentence were finalized-on October 30, 1997, when this Court
affirmed the convictions and sentence on direct appeal. Thus, to be
reviewed on the merits, each of Jimenez's subclaims must either be
based on (A) new evidence that would have been unknowable through
the exercise ofdue diligence or (B) a fundamental constitutional right
that should receive retroactive application and that was not established
before October 30, 1998. See Fla. R.Crim. P. 3.851(d)(2)(A)-(B). To
be considered timely filed as newly discovered evidence, the
successive rule 3.851 motion was required to have been filed within

i Brady v. Maryland, 373 U.S. 83 (1963)
2
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one year of the date upon which the claim became discoverable
through due diligence.

Jimenez v. State, at 997 So. 2d 1064 (emphasis added); see also Sireci v. State, 773

So. 2d 34, 41 (Fla. 2000) (finding claims procedurally barred because they either

were or could have been raised in prior proceedings and noting that "to the extent

that Sireci uses a different argument to relitigate the same issue, the claims remain

procedurally barred."). As seen below none of the information relied upon in the

instant Motion constitutes newly discovered evidence which could not have been

previously discoverable through due diligence; nor was any information

suppressed or exculpatory.

To establish a Brady violation, the defendant has the burden to show (1) that

favorable evidence - either exculpatory or impeaching, (2) was willfully or

inadvertently suppressed by the State, and (3) because the evidence was material,

the defendant was prejudiced. Strickler v. Greene, 527 U.S. 263, 281-82

(1999)(noting that, "strictly speaking, there is never a real "Brady violation" unless

the nondisclosure was so serious that there is a reasonable probability that the

suppressed evidence would have produced a different verdict"); Way v. State, 760

So. 2d 903, 910 (Fla. 2000). Even assuming, arguendo, Jimenez met the first and

second prongs of Brady, Jimenez clearly cannot satisfy the materiality/prejudice

prong. "The mere possibility that an item of undisclosed information might have

helped the defense, or might have affected the outcome of the trial, does not

3

56



establish 'materiality' in the constitutional sense." United States v. Agurs, 427 U.S.

97, 109-10 (1976). The various items mentioned as newly discovered Brady

evidence are obtuse references to notes and were apparently thrown together in a

belated attempt to foster additional delay in this case. Nothing contained herein

qualifies as favorable 'evidence,' much less "materially" favorable evidence under

Brady because it does not "put the whole case in such a different light as to

undermine confidence in the verdict." Cone v. Bell, 556 U.S. 449, 470 (2009). Put

simply, all of the new Brady allegations raised herein are so insignificant they

cannot possibly alter the outcome of Jimenez's trial.

A. Witness Taranco

Jimenez's first claim is with respect to the victim's neighbor, Ms. Taranco.

This witness provided a taped statement shortly after the murder, which was not

only provided to the defense prior to trial but has also been in the possession of

collateral counsel since at least the year 2000. See Defendant's 7-27-18 Motion for

Access to North Miami Police Department's Public Records Submission to the

Records Repository Attachment E. Ms. Taranco was also deposed and testified at

trial.

Based upon notes of an un-named detective on one sheet of paper, Jimenez

claims that there was a "previously unknown interview of Ms. Taranco before

the taped statement began." See Motion at p. 24 (emphasis in original). This

4
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claim is refuted by the record through the taped statement itself, which reflects that

the police specifically stated that they "spoke to you before we went on tape and

interviewed you . . . we spoke to you about the homicide and what role you played

in it on October 2°d." See copy of the taped statement of Ms. Taranco, attached

hereto as Exhibit A. There is thus no "newly discovered evidence of the alleged

pre-interview and Jimenez could and should have, prior to trial, at trial, or during

the first post-conviction proceedings, ascertained what Ms. Taranco said from

either the witness or the detectives who had questioned her.

More importantly, the sheet of notes is provided as Exhibit B hereto. It does

not reflect what Jimenez is arguing. According to the Defense, the first portion of

the notes, which are crossed out, show that Jimenez is factually innocent because

he was with Ms. Taranco and others outside the victim's door, while the assailant

was inside making noises. See Motion at pp. 24-25. The notes do not reflect that

Jimenez was outside the door while noises were being heard inside. The crossed-

out notes reflect:

Heard one bang, went to investigate Heard second bang. While at
door observed [defendant] coming from Third Floor was wearing no
hat First observed on ground Floor with baseball hat

Given that the detective deliberately crossed out those notes indicates that he had

incorrectly noted what the witness stated and that section was inaccurate.
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Observing Jimenez for the second time "while at door" does not translate

into Jimenez being with Ms. Taranco and the rest of the neighbors while the

witnesses were hearing noises from the inside. It does not state at what time in the

timeline of events Jimenez was observed by Ms. Taranco for the second time, and

therefore is not inconsistent with her actual statement. Ms. Taranco and other

witnesses had been investigating the whereabouts and wellbeing of the victim for

at least 15 minutes before calling the police and had at all times remained at the

victim's door until the police actually arrived. See the Honorable Judge Ward's

Order denying the second successive motion for post-conviction relief, filed

September 15, 2005 at p.5.2

The State recognizes that Jimenez is attributing nefarious intent to the

detective for crossing out the legible lines quoted above and assumes that the

crossed-out portion was a correct statement of this witness; however, Jimenez

cannot refute the possibility that the detective may have scribed an incorrect

statement, recognized his mistake, and crossed it out. In fact, a simple review of

the immediately following remainder of the pre-interview, however, provides the

reason and refutes any such intent. The initial lines quoted above start with

hearing bangs and referencing two (2) encounters with Jimenez, without any

mention of times or timing or what occurred in the interim. In contrast, the

2 "There is testimony in the record that the police were not called until fifteen

minutes after the assailant slammed victim's door on the neighbors."
6
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immediately following notes of the interview reflect Ms. Taranco's role and

observations from the inception of her two (2) encounters with Jimenez and the

times thereof-starting at "approximately" 8:00 pm, and what occurred until the

police arrived. See Exhibit B. The notes are entirely consistent with Ms.

Taranco's taped statement, her deposition, and trial testimony.

At trial, Ms. Taranco testified that approximately five to ten minutes before

8:00 p.m., on the evening of October 2, 1992, she was retuming home from

grocery shopping. (T. 616, 636, 647). As Ms. Taranco was going up the stairs to

her apartment, she saw Jimenez, whom she knew lived on the floor above her at

apartment 309, coming down the stairs and into the parking lot. (T. 617-18). She

noticed that Jimenez was wearing a multi-colored cap. Id.

Ms. Taranco took up her groceries. Within eight to ten minutes of having

seen Jimenez, she heard a noise, "a thump," which sounded like "somebody

falling." (T. 619-20, 629-31). Ms. Taranco went to her door and, while standing at

her doorway, heard a voice saying "Oh my God, oh my." (T. 626, 620). Within a

minute or two, she heard a second noise "louder than the first one." (T. 620, 632).

The voice and this second noise were from the victim's apartment. (T. 620).

Another neighbor then tumed the door knob to the interior door. Id. Ms.

Taranco saw the door open a little but then the door was pushed and shut closed

from inside the apartment. (T. 622, 635). The neighbors started "banging real hard
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and calling her [the deceased victim] name real hard but [there] was no response."

Id. They then.asked another neighbor Ms. Griminger to try and contact the victim

by telephone. Id. Ms. Taranco also went to the parking lot to see if the victim's car

was there; it was. (T. 623). From the time the noises from the victim's apartment

were first heard at least one of the neighbors had remained by the victim's door at

all times and no one saw anyone. (T. 623-24, 635).

After approximately 15 minutes of unsuccessful attempts to check on the

victim, Ms. Taranco called the police. (T. 624, 635). Shortly after this call and

while waiting for the police, Ms. Taranco again saw Jimenez. (T. 624). Jimenez

was now coming down the stairs from his apartment on the third floor. Id. Ms.

Taranco noticed a difference in his appearance at this time. Id. Jimenez was now

"really clean," and he was also no longer wearing a cap. (T. 624, 638). Jimenez

asked what was happening and was informed that the victim may have had a heart

attack. (T. 625).. Ms. Taranco's aunt then called out that the police were coming.

(T. 625). At this point, Jimenez asked Ms. Taranco if he could use her telephone

and call a cab. Id. He was allowed to do so. Id. Jimenez left prior to the arrival of

the police officers. (T. 626).

Finally, the State would note that Jimenez has previously raised factual

innocence claims on both direct appeal and the second, successive 2005 post-

conviction proceedings which were rejected as follows:
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IL Claim of Factual Innocence
Additionally, Jimenez asserts that he is factually innocent; thus, the
convictions and death sentence violate due process. . . .
Even if this claim had been properly presented to the trial court, it
would be without merit. On direct appeal, this Court concluded that
the evidence did not support the claim that Jimenez was innocent:

Jimenez next asserts that the evidence was circumstantial and did
not exclude a reasonable hypothesis of innocence. We disagree.
Jimenez's fingerprints were found on the inside of the front door.
This is consistent with the neighbors' testimony that the door was
pushed shut when they tried to get in to help Minas. Further,
while the neighbors were blocking the front door, Jimenez was
seen jumping from the rear balcony next to Minas's, and the
sliding glass doors leading to her balcony were open. Finally,
Jimenez told ... Baron that the police wanted to talk to him about
a stabbing when the police never mentioned a stabbing. They
told Jimenez they wanted to talk to him about some burglaries.
Wefind that the evidence excludes any reasonable hypothesis of
mnocence.

Jimenez v. State at 997 So. 2d 1072.

In sum, Jimenez has known since prior to trial that Ms. Taranco had talked

with the police immediately prior to giving her taped statement, and any

information desired from either the witness or the police could have been obtained

since that time. Moreover, the notes relied upon do not support Jimenez's

argument, and reflect that there was no exculpatory information which was

suppressed by the State-Ms. Taranco's testimony has been consistent from the

pre-interview, through the taped statement, and testimony at trial. This alleged

Brady claim should be summarily denied. See Jimenez, at 997 So.2d 1065 ("To

establish a Brady claim, the defendant must demonstrate that (1) favorable
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evidence, which is either exculpatory or impeaching, (2) was willfully or

inadvertently suppressed by the State, and (3) the defendant was prejudiced

because the evidence was material. See Strickler v. Greene, 527 U.S. 263, 281-82,

119 S. Ct. 1936, 144 L.Ed.2d 286 (1999); Way v. State, 760 So.2d 903, 910

(Fla.2000).")

B. Yvette Imhoff

In Detective Ojeda's report there is an entire page and a portion of the next

devoted to the telephonic interview with Jimenez's ex-girlfriend, Yvette Imhoff. A

copy of these pages and the corresponding page of Detective Ojeda notes are

provided as Exhibit C hereto. Det. Ojeda included details of the interview as well

as an address, phone number, and date of birth for Ms. Imhoff. The ex-girlfriend

described Jimenez as emotionally and verbally abusive, she stated that Jimenez

was "back to using drugs," specifically crack cocaine.

Ms. Imhoff was asked if she or Jimenez knew the deceased victim.

According to the report she stated, "one time she had come home from work and

the subject [Jimenez] told her that her [Imhoff's] daughter Keychel had made

friends with some lady downstairs." She related that Jimenez never mentioned this

lady's name and added that she would "never allow her daughter to go inside any

apartments at the complex."
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Jimenez now takes issue with one sentence in the notes relating to that

interview whereby Detective Ojeda wrote (in addition to what is related above)

"Phyllis became friends w/daughter." Jimenez concedes that the notes immediately

follow with: "came home Keychel made friend w some lady downstairs." Motion

at p. 27. Jimenez claims that the "fact Ms. Minas had a friendship with Mr.

Jimenez's girlfriend's daughter and Mr. Jimenez was aware of it provides evidence

that he had a good relationship with Ms. Minas and had been in her apartment on

occasion." Id.

Once again, as with the previous claim, the note relied upon herein makes no

reference to Jimenez having been aware of his girlfriend's daughter's relationship

with the deceased victim, let alone establish in any way that he had a "good

relationship" with the victim and/or that he had been in the victim's apartment at

any time. Indeed, the note expressly refutes such assertions since it states that the

ex-girlfriend's daughter was not allowed to go inside any apartments at the

complex. Furthermore, whether or not Jimenez had ever been inside the victim's

apartment and whether or not he had any type of relationship with the deceased

victim, good or bad, are within Jimenez's own knowledge and cannot be deemed

newly discovered evidence. See Jimenez at 997 So. 2d 1068 (where a Brady claim

is based on the defendant's own personal knowledge ofhis actions, the claim is not

based on newly discovered evidence.)

11
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The State would also note that Jimenez has previously raised the prospect of

having been inside the victim's apartment, by stating that he had been assisting the

victim with Hurricane Andrew clean-up, which would account for his fingerprint

inside entrance door to the victim's apartment. See Jimenez at 997 So. 2d 1067-68.

The Court's analysis in rejecting Jimenez's previous Brady claim based on finger

prints inside the apartment applies equally to the instant claim:

Next, Jimenez asserts that (1) the State committed a Brady violation
when it failed to disclose information with regard to the true
explanation for the presence of Jimenez's fingerprint inside the front
door of Minas's unit or, alternatively, (2) trial counsel was ineffective
due to the failure to discover this information. Jimenez was allegedly
inside Minas's unit on multiple occasions around the time of
Hurricane Andrew to assist in preparations and cleanup, which
occurred before the date of the murder.

the subclaim is without merit because it is conclusively refuted by the
record. First, Jimenez's fingerprint was found on the inside of the front
door. The fingerprint was located where the perpetrator would have
pushed on the inside of Minas's door when the neighbors attempted to
enter her unit. Second, fingerprint evidence degrades over time (the
length of time for such evidence to become undetectable depends on
the surface, time, temperature, and humidity). Here, the murder of
Minas occurred approximately five weeks after Hurricane Andrew.
Thus, it is reasonable to conclude that sufficient time had passed
during the warm summer months of 1992 for any previous
fingerprints left by Jimenez to degrade to the point of being
undetectable. Third, this was the only fingerprint (from someone other
than Minas) found in Minas's unit. When he assisted her on prior
occasions, Jimenez would have touched something and left other
multiple fingerprints in the unit. If these fingerprints had not yet
degraded by the day of the murder, there would have been multiple
fingerprints from Jimenez discovered through the investigation in
Minas's unit. Thus, the fact that only one fingerprint was discovered
on the front door and this fingerprint matched Jimenez further
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supports the conclusion that any fingerprints he allegedly left after he
had previously assisted Minas had degraded and only the fresh
fingerprint that he left on the day of the murder was detectable.
Accordingly, there was neither a Brady violation-the information was
neither exculpatory nor impeaching-nor a Strickland violation-trial
counsel was not deficient for the failure to discover this information
that was neither exculpatory nor impeaching

Jimenez v. State, at 997 So. 2d 1067-68. In sum, the notes relied upon in this claim

do not establish any suppression of exculpatory information. As such this claim

should be summarily denied.

C. Defendant's Statements to Detectives Ojeda and Diecidue

Jimenez has stated that he has been in possession of Detective Ojeda's

written report which reflects that Ojeda and Diecidue spoke with Jimenez on the

date of his arrest at 3.55 pm. See Motion at p. 28. Jimenez also concedes that the

written report reflects that "the police were giving Mr. Jimenez information that

made him angry, that made him break down crying, and then made (sic) invoke his

right to silence." Id. Jimenez further concedes that he was in possession of

Detective Ojeda's deposition where the latter, like Diecidue, "testified that Mr.

Jimenez did not discuss his case beyond maintaining his innocence and then

invoking his Miranda rights." Id.

Jimenez now claims, however, that undated notes made by the detectives (as

evidenced by their handwriting, although they do not show the actual authorship by

said detectives) reflect that Jimenez was "cooperative," and providing information.
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Id. Jimenez has listed various fragmented phrases from these notes at pp. 28-29 of

the Motion. The State respectfully submits that whether considered individually or

cumulatively these fragments do not establish any inconsistencies with Ojeda's

above characterization of Jimenez not discussing his case "beyond maintaining his

innocence." There is nothing exculpatory or of impeachment value listed by the

defense and no prejudice has been set forth. See Pittman v. State, 90 So. 3d 794,

808 (Fla. 2011) (finding Pittman "failed to show that the State suppressed

admissible evidence that was favorable to the defense, that the State did so either

willfully or inadvertently, and that the defendant was thereby prejudiced.

Specifically, Pittman has failed to show that, had the evidence been disclosed,

there is a reasonable probability that the jury would have reached a different

verdict.").

More importantly, however, is the fact that trial counsel moved to suppress

and successfully kept out any "statements" made to detectives Ojeda and Diecidue

"or any comments made whatsoever by our client from approximately 3:30 until

4:45 when he was advised of his rights even though he was with them for about an

hour and a half prior to being advised of his rights." See Direct Appeal

Transcripts, at pp. 224-25, a copy of which is attached hereto as Exhibit D. The

State agreed with the request. Id. No statements by Jimenez to the police were thus

mentioned. The State thus fails to see the materiality or suppression or exculpatory
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nature of the notes herein. The record is also refuted that defense counsel was not

aware of the "3:55pm" interview conducted with Jimenez by the detectives as that

time falls squarely within Jimenez's trial counsel's representation concerning

statements made between 3:30 and 4:45. See generally Ferrell v. State, 29 So. 3d

959, 980 (Fla. 2010) ("Because the evidence at the evidentiary hearing established

that Ferrell's trial counsel was in possession of the information Ferrell alleged had

been withheld, this Brady claim must fail."); State v. Muhammad, 866 So. 2d 1195,

1202-1203 (Fla. 2003) (noting that defendant failed to show prejudice based upon

written statements ofprison personnel where "there has been no demonstration that

the allegedly withheld documents contained any information not already disclosed

to Muhammad by other means.").

D. Jeffrey Allen

Jimenez next claims hand written documents regarding inmate Allen and his

contact with the State show that he was acting a state agent when incarcerated with

Jimenez in violation of Sixth Amendment right. Motion at p. 31. Jimenez

concedes that Allen did not testify at the trial, but states that he was allegedly

prejudiced because the State had listed this inmate as a witness, thereby causing

the public defender's office to conflict off of Mr. Jimenez's case since that office

had also represented Allen. This Brady claim was previously raised in the 2005
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successive motion for post-conviction relief and was rejected as untimely and

without merit:

Failure to Disclose Manipulations With Regard to the Jailhouse
Informant Jeffrey Allen
Jimenez asserts that the State committed a Brady violation through the
failure to disclose the manipulations of the jailhouse informant Jeffrey
Allen. The State allegedly planted Allen in the jail to acquire evidence
and implicate Jimenez in the murder of Minas. Additionally, Jimenez
alleges that despite the fact that the State knew that Allen could not be
used as a witness during the trial, the State utilized Allen before the
trial to force the public defender's office to withdraw from
representing Jimenez due to a conflict of interest (Allen was also
previously represented by the public defender's office in an unrelated
case).

This subclaim is procedurally barred. There is no new evidence that
was unavailable to Jimenez when he filed the amended rule 3.850
motion. Instead, when Jimenez's trial counsel deposed Detective
Diecidue on December 13, 1995, he stated that Allen had provided
him with the confession of Jimenez that he had murdered two females
which matched the description of the Minas and Debas murders.

Even without this procedural bar, this subclaim is without merit. The
fact that the public defender's office was forced to withdraw from
representing Jimenez is irrelevant with regard to this Brady claim.
While Jimenez had a constitutional right to counsel during the trial, he
did not have the right to representation from a particular attorney.
Thus, Jimenez has not established a basis for relief.

Jimenez v. State, at 997 So. 2d 1071-72 (Fla. 2008). The instant claim did not

constitute a Brady violation in 2005 and remains in the same posture today.

E. Medellin Drug Cartel Involvement

Jimenez claims that the North Miami Police Department (NMPD) records

that he received on July 30/31, 2018 contained a fax coversheet from Private
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Investigator Steve Sessler to Detective Diecidue which allegedly reflects that

Sessler had worked with NMPD in October, 1992.3 Motion at p.32-33. Once

again, the voluminous allegations in the instant claim with respect to Sessler and

the involvement of the Cartel were again previously raised as a Brady claim in the

2005 second successive post-conviction proceedings and rejected as untimely and

without merit:

Influence OfCalderon
Jimenez also asserts that the State committed (1) a Brady violation
when it failed to disclose information with regard to the influence of
Calderon and (2) a Giglio7 violation when it presented false evidence
with regard to the influence of Calderon. Jimenez contends that he
was the victim of a tainted and biased investigation orchestrated by
Calderon, who was supposedly a known member of a drug cartel.
Calderon allegedly wished to retaliate against Jimenez because
Jimenez had an affair with his girlfriend, Debas, who was
subsequently also murdered. After the Miami Beach Police
Department failed to initially charge Jimenez for the death of Debas,
Calderon decided to conduct his own investigation of Jimenez and
employed the services of a private investigator named Sessler. When
Minas was subsequently murdered in North Miami, Sessler provided
the North Miami Police Department with the findings from the
investigation conceming Jimenez that he had already conducted for
Calderon. This allegedly caused the North Miami Police Department,
which was neither neutral nor detached, to target Jimenez unfairly for
the murder of Minas.

This subclaim is procedurally barred because it is not based on newly
discovered evidence. Instead, it had long been common knowledge
that the North Miami Police Department was given information that

3 The fax coversheet reflects that Sessler was providing a list of items stolen by
Jimenez in the Miami Beach murder of a separate victim, Ms. Debas. The
separate murder was not mentioned in the instant case. Jimenez pled to second
degree murder of that victim after the trial in this case was completed.
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originated from the investigation orchestrated by Calderon. Jimenez's
counsel deposed Sessler on July 11, 1996. During this deposition,
Sessler acknowledged that he had been retained by Calderon for the
purposes of investigating Debas's death. Additionally, Sessler stated
that he had investigated whether Jimenez had been involved in the
death of Debas and the file from this investigation may have been
given to the North Miami Police Department. Finally, Sessler testified
that he had prepared reports from this investigation and those reports
had been disclosed to the State. Further, when Jimenez's trial counsel
deposed Detective Diecidue on December 13, 1995, he confirmed that
Sessler had provided him with information concerning Jimenez's
possible involvement in the death of Debas while the investigation for
the murder of Minas was ongoing. Thus, Jimenez possessed the
necessary information to assert this subclaim in the amended rule
3.850 motion years ago.

Even without this procedural bar, the subclaim is without merit. First,
the Brady claim is without merit because there could be no prejudice
to Jimenez. Jimenez has not established a reasonable probability-i.e., a
probability sufficient to undermine confidence in the outcome-that the
jury would have reached an alternative verdict had the suppressed
evidence been disclosed. See Strickler, 527 U.S. at 289, 119 S.Ct.
1936. If evidence of Calderon's influence had been presented during
the trial, this would have opened the door to potentially damaging
evidence concerning Jimenez's involvement in the death of Debas.
Thus, there is not a reasonable probability that if this information with
regard to the influence of Calderon had been disclosed to Jimenez, the
jury would have reached an alternative verdict.

Jimenez v. State, at 997 So. 2d 1069-70.

F. Anwar Ali, The Cab Driver

Jimenez claims that on one of the notes provided by NMPD, Mr. Ali's

name and phone number are listed, "and then nothing." Motion at p.34. Jimenez

also claims that notes from Ojeda reflect that he had contact with Ali in September

of 1993, when Ali was no longer certain when he had picked up a fare on the night
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of the murder herein. Id. Once again, the substance of the instant claim of Brady

information was raised and rejected as untimely and without merit in the 2005

successive post-conviction proceedings:

Information With Regard To Ali
Jimenez asserts that (1) the State committed a Brady4 violation when
it failed to disclose information with regard to the cab driver Ali or,
alternatively, (2) trial counsel was ineffective due to the failure to
discover this information. The State allegedly failed to properly advise
Jimenez that Ali had given statements to law enforcement that
Jimenez was not the man that he had picked up in his cab on the day
of the murder. The State also allegedly harassed Ali on multiple
occasions to identify this passenger as Jimenez. Further, Jimenez
asserts that this information only became available in April 2005
when postconviction counsel McClain interviewed Ali. Between
October 1992 and April 2005, Jimenez alleges that Ali was
unavailable because he did not respond to the multiple subpoenas that
had been issued by defense counsel to interrogate him in deposition.
Defense counsel wished to question Ali with regard to statements he
had allegedly made to the public defender and handwritten notes of
that public defender, who had been assigned as Jimenez's original trial
counsel but was later replaced by new counsel.
This subclaim is procedurally barred. The record establishes that
Jimenez was aware of this information as early as December 11, 2002,
when he filed a petition for writ of habeas corpus with this Court. In
that petition, Jimenez stated that

[a]ccording to Mr. Ali, the fare that he picked up at the apartment
complex shortly after 8:00 p.m. was bleeding from the face. Mr.
Ali was unable to identify Mr. Jimenez as this fare who was
bleeding from his face.

(Emphasis supplied.) Whether this information was gathered from
either the notes of the public defender or some other source, Jimenez
was already aware of this information as early as December 11, 2002.
The successive rule 3.851 motion was not filed within one year of this
date; thus, this evidence is not newly discovered and does not provide
a basis to review the merits of this subclaim. Additionally, Jimenez
has not established that a fundamental constitutional right, which
provides a basis for relief under this subclaim (or any other subclaim
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discussed below), was formulated sometime after the convictions and
sentence became final and should receive retroactive application.
Even if there were no procedural bar, the subclaim with regard to Ali
would be without merit. To establish a Brady claim, the defendant
must demonstrate that (1) favorable evidence, which is either
exculpatory or impeaching, (2) was willfully or inadvertently
suppressed by the State, and (3) the defendant was prejudiced because
the evidence was material. See Strickler v. Greene, 527 U.S. 263, 281-
82, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999); Way v. State, 760 So.2d
903, 910 (Fla.2000). Here, the trial court correctly found that the first
prong under Brady was not satisfied because this allegedly suppressed
information was neither exculpatory nor impeaching. Ali would have
merely testified that he picked up a person, who stated that he had
been mugged and was bleeding from the face, approximately sixteen
blocks from the crime scene and approximately thirty minutes after
the murder of Minas. This testimony from Ali would not have
logically connected the person that he picked up in his cab to the
murder. Also, Jimenez has failed to allege how this testimony from
Ali would impeach any of the evidence presented by the State during
the trial. Thus, the record conclusively refutes this subclaim.

Jimenez v. State, at 997 So. 2d 1064-65.

G. Timeliness And Request for Amendments

Finally, the State recognizes that Jimenez has argued that the untimely filing

of his Motion is due to the late receipt of public records, coupled with this Court's

Order to not divulge confidential or exempt records provided him by NMPD. He

further asserts that due to this Court's order he has been hampered in contacting

witnesses and wishes to amend or supplement the Motion.

The State respectfully submits that the above arguments are without merit.

Jimenez's public records were untimely and remain untimely for the reasons

previously stated by the multitude of the agencies involved herein. NMPD did
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argue that due to the late filing, it had not had an opportunity to redact its files for

personal information such as social security number, drivers' licenses, etc.

However, Jimenez has conceded that he was already in possession of the more

than one thousand pages of records from NMPD since the year 2000. The State

would note that the record of the 2000 transmittals attached to the defense's own

pleadings, reflects that NMPD did not request any exemptions or rely on any

confidentiality provisions at that time. Since then Jimenez, by his own admission,

on July 30*, 2018, received approximately 50 additional handwritten pages.4

Jimenez asserts that "[w]hile most of these records were previously provided
in the course of the pre-trial proceedings or in the public records sent to the
repository in 1999, there are probably in excess of 50 pages which counsel believes
have not been previously provided. " (IB at p. 18) Present collateral counsel did
not attach the specific 50 pages he believes are purported to be missing, but
emailed on August 6* and August 7* 81 pages ofhandwritten notes that he claims
are at issue.

The State does not concede or agree with Jimenez that the information
contained within the handwritten notes was ever withheld from defense counsel.
As discussed infra, counsel has not proved a Brady violation by merely asserting
that his investigator has confirmed those notes are presently missing from the

repository. In fact, the record refutes the claim defense counsel was unaware of
that information. The only issue that defense counsel points out to this Court is that
there was a discrepancy of roughly "50 pages" of handwritten notes that defense
counsel alleges are now missing, notwithstanding that the North Miami Police
Department has no record of withholding any legally discoverable documents. In
any event, the State respectfully submits that no evidentiary hearing is needed
because these notes cannot be deemed newly discoverable evidence under Brady,
and Jimenez's claim is untimely as this information could have been discovered
through counsel's prior due diligence.
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Those pages have now been produced by Jimenez and do not reflect any social

security or driver's license numbers which NMPD had been concerned about.

Jimenez's claim herein that he was or is being hampered by this Court's order is

thus without merit. Jimenez has always-decades before the signing of the

warrant and during the instant litigation-been free to contact anyone he has wished

and ask for any records, as previously stated in the State's Answer and the

responses of the agencies herein.

Moreover, the State would note that the failure to provide notes from police

officers who have provided reports is in accordance with Fla. R. Crim. P. 3.220

(b)(1)(B) ("The term 'statement' is specifically intended to include all police and

investigative reports of any kind prepared for or in connection with the case, but

shall not include the notes from which those reports are compiled"). As shown

above, none of the notes complained about contain any exculpatory evidence,

either.

CONCLUSION

Accordingly, for all the reasons aforementioned, this Court should

summarily deny Jimenez's instant successive post-conviction motion.

Respectfully submitted,

PAMELA JO BONDI

ATTORNEY GENERAL
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This is Detective Ojeda with the North Miami Police Department.
Today's date is October 7th, 1992. The time is 4:57 PM. We
are at the North Miami Police Department, 13130 Northeast 8th
Avenue. With me and present in the room is Detective Donald
Diecidue of the North Miami Police Department. Also present
in the room is Virginia Taranco. This is in reference to North
Miami Police Case Number 92-28261, a HOMICIDE which occurred on
October 2nd, 1992 at approximately 8:00 PM.

BY DETECTIVE OJEDA:

Q Uh, Ms. Taranco, what I'm going to ask you to do

first of all is I'm going to ask you to raise your right hand.

And I have to swear you in prior to this state.ment.

A Okay.

Q Do you solemnly swear that the information you are

.. .about to give is tihe truth the whole trut·h-,- and noth.irig -but- - ---

the truth so help you God? .

A I do.

. Q Okay. What I would.like to. do first of all is I

would like you to give me your name, uh, your full name and

spell it for me if you would?

A Okay. Virginia E. Taranco: V-I-R-G-I-N-I-A

E (middle initial) last name: T .like.in Thomas, A-R-A-N-C-0.

Q Okay. And where do you reside, Virginia?

A 13725 N.E. 6 Avenue, Apartment.208,. .. . . ... -.... .. .

Q Okay.

A North Miami.

Case No. 92-28261
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okay. And how long have you lived there?

A Since the building was built. We are one of the

first, uh, people in there in that building.

Q Okay.

A Close to twenty years, I think.

Q About twenty years?

A Uh-huh.

Q Okay. Uh, what type of, uh, work do you do, .

Virginia?

A I am an assistant vice president of the Bank of

New York. I am a trust officer.

Okay. Uh, what I wo.uld like to do.. isi uh, we spoke . ...._. _ _

to you natural before we went on the tape and interviewed you.

And we spoke to you about the homicide and ·what role you played

in it on October 2nd. What I would like to do is I would like

you to once again go over that if you will with us and explain

. ... . to us exactly what happened that particular evening..

" A Okay. Around eight o'clock I arrived from the

grocery with my mother and Mary. We parked the car and Jose

is coming down the stairs right into the parking lot.

Q Okay. Who is Mary? Do you know who Mary is?

A Mary, yes, is a neighbor from the 3rd Floor; Mary

Griminger.

Case No. 92-28261

2

80



Q Okay. Do you know what apartment Mary lives in?

A 307.

307, okay. And you said that you were with your

mother also?

A Yes.

And where does your mother live?

A With me in 208.

In 2087

A Uh-huh..

Okay. Uh, and then you said that you parked your

car?

__._ A. _. _.I. .parked.my. car.. _And when .we got .out of the ..car.. he

was getting into the parking lot. We said hello.

Okay. You see somebody by the name of Jose?

Yes.

How do you know Jose?

-- ~Uh, hé is a neighbör. He lives on the 3rd Floor.

Okay. Do you know what apartment he lives in?

A 309. It's across from my aunt. My aunt lives in

308.

Okay.. Do you know Jose's last name? . . .

A I heard it after that, but I didn't know it.

Q Okay.

Case No. 92-28261
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A At that point I didn't know his last name.

Q You didn't know it. So at the time that you saw

him in the parking lot you didn't know?

A I only knew Jose and that's it.

Q Okay. When you see Jose at this particular time do

you take note of what ·he is wearing?

A I noticed that he has something with his hat. I

thought it was a hat.

Okay.

A With his hat.

Q He --

------ --A Becaese, uh) it was-.-----_he· didn'_t look -like he- ·· ... -

looked always.

Okay. Do you know what color the hat was?

A To me it was. a light color with,. uh, different .colors,

yot know, no noted solid color. That's --- that's what it

Okay. Uh, you had mentioned earlier something about

..his hair, uh ---

A He has light hair, low hair with a ponytail and light

... .color.

Q Okay. His hair is light color.

A No, he is not the --- not the black. I don't think

it's black either.
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Q Okay.

A It is not blond.

Q Okay.

A But, uh ---

Q Okay.

A It's not that pitch black like mine.. That was ---

mine was not this no more, like yours is.

Q . Okay. Uh, and you said that it was pulled back?

A Yeah.

In a ponytail?

A In a ponytail. That's mostly the way I have seen

.. .. him--us-i-aci.-it al-1--the--t.ime. - - -- - --r_ . . x--- . ... .- n_ ..

. Q .. .Okay. Uh, then what. did you do?

A Then we picked up our groceries from the trunk of

.. the car and we_ go up. We. ent·er the apartment.

Q Your apartment?

.A . My ~apart-iñeht.

Okay.

A Me and my mother and myself. We go to the kitchen

to put the groceries in --- in the, uh, kitchen table. And

then I s.tart talking t.o.my aunt. .And then .at .that pointi..uh,

Mary is going to leave. She lives on the 3rd Floor. When her

--- Mary leave I go to the door. So this may have been around

Case No. 92-28261
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five or ten minutes time. I go to the door and Mary goes up.

And then I hear a thump.

Q Okay.

A Like somebody falling.

Q Like somebody is falling?

A Falling. And Mary has been complaining about having

vertigo. So I started calling/yelling for Mary from my door.

Q Okay.

A And, uh, then I think --- think I heard Phyllis'

voice saying oh, my God; oh, my God.

. Q Okay. Phyllisi who is Phyllis?

._. . . ... .... . . A hyll is ·is my. -he¼qhbqr n ex-6-door---iç-207 -- -- ·_ . n -

. Q In 207. What ---.do.you know Phyllis' last.name?

A Minas; Minas.

Q Minas? . . .. . .. . . .. . ._ _ - ...·... .

A .M-N-A-S.

Okay. And ho lond have you known Phyllis?

A Since she moved there which I figure is close to

ten .years. - . . - -

Q About ten years now. Okay; so have you ever had any

dealings.w.ith.Phyl.lis .in the-.past?

A Yes, she comes by and talk.

Q And you talk to her?

Case No. 92-28261
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A Yes, we talk to her.

So you thought it was her voice?

A I --- Yeo- I would say, uh, I thought it was her

voice. I didn't pay attention to it because I thought Mary

had --- was the one that had fallen. I wasn't paying attention

to anything on another floor. I was waiting on an answer from

Mary.

Okay- so you hear oh, my God?

A Oh, my God.

And then what?

A And then a second thump that, you know, like a noise

.- that somebody is falling aéjain.

Okay.

. And tihen at that time my neighbor across comes outi

Lucretia.

Okay-

. _ _._ .. .. .. . A .---- ·She lives in 209.

_.... ... . .-- . ·- ---- cret-i~als ast na1ïie áb~you know?

A Ponce (P-0-N-C-E).

Okay. And then what happened?

h I --- we mentioned that we
A She comes out then, u ,

heard the noise. And then, uh, we looked and I noticed that

it is --- the screen door is halfway open; but she never had

it halfway open.
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Q Okay. Was --- it was stood open halfway?

A Yes, like forty-five degree.

Q On a forty-five degree angle?

A Right.

Q Okay. And that's not normal for her?

A No. No, the screen door is never, uh, it's ---

it's not open to the hallway.

g Okay.

A She may not have it locked but it's not opened

to the hallway.

Q Okay.

.. . .....- A _5hené--uhg_we decide.d.to.go o.v.er.to her.apart10ent.

thinking she has a heart condit.ion. We want to know if it,

is her. ,.

Q Okay. When you say we, who is with you?

A Lucreti~a

Ju�541Eyou añd Luòretia?

A Just me and Lucretia at this time.

A So we go over to the apartment. I stayed by the

.door...and Lucretia goes to the window which is a little further

north. And she says, but the lights are off, there is no

light inside the house.
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g Okay. So she looked inside the window?

A Yes.

Q And saw that the lights were off?

A The lights were off.

And it was dark?

A Yes, so she comes back to where I am by the door

and she tries the knob. And then she say but the door is

open. And then I see the door moving a little bit to the

inside. ··

Okay.

A And then somebody push it from the inside.

A I didn't hear Lucretia say that she heard some-

body locking the three locks. I only saw the movement

because I am further away from the door than she is.

Q Okay. But you" are absolutely sure the door opened?

. - -g- - Uh, a litt-le bit, not - opened· completely but like

a movement.

Q Okay. If you had to guess how much did it open?

A Maybe one inch.

. g About an inch or. So? _ . . . .. ... . ..

A Yes.

Okay.
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A No more than that.

Q And then you definitely heard it slam from the ---

A Yes, closing it.

Q Okay.

A Definitely close it. And then we started banging

on the door and calling her name.

Q Okay.

A At this point we think, uh, that she had had a

heart attack.

Q Okay. Did you get any response?

A No.

.. . . _.. .._._ ...Q . _Wh.en_y.o.u._b.anged.on__th.e._ door?.._ ... .. .. .. .._ : _ ._. _ .. ..

A From there on then we don't hear anything from

inside ^the apartment at all.

Q okay. And then what happens?

A So then I tell Lucretiä lets try to call her on

the phone. -I-thought that maybe she has --- she was afraid

or whatever. So Lucretia goes into her apartment to try to

get the number.

Q And where did you stay?

.. . . . ... .. .A .. . .stayed.by the door.

Q Okay.

A So Lucretia comes out. She couldn't get the number.

Case No. 92-28261
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So I go halfway the stairs going to the 3rd Floor asking

for Mary because Mary was the next person and so she has

the telephone number of a lot of peoPle. Mary comes down

at this Point.

g Okay. Where was Lucretia when you went halfway

up the stairs?

A By the door.

She stayed by the door?

A Yes, in that (UNINTELLIGIBLE). ..

Okay.

. A Then Mary comes down and we keep on banging. Then

go down.::."---~~ _ - -

. g Okay.

A To check if Phyllis' car is there.

A To make sure that she is inside. . .

g Okay. . ._.__.._. _.. .. _ ___ . __ _ -- .. . . . .

Soi I felt like I saw the car. I come back and I

say.yes, the.. car is. .there. _ We .keep _on .banging; nothing. . .

Do you know what kind of car Phyllis drove?

.. - A - Uh,.I know it's.redr..but I --- I..am not very.good . .. .. .

at determining cars and I thought there were two red cars in

there but actually there are three next to each other in there.

Case No. 92-28261
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Q Okay.

A So I tell --- I think it was Mary. I don't know if

it was Mary or Lucretia, but I said please double check and

make sure that the car that is there that I saw is hers. So

one of them goes down. I stayed by the door and they come

back and say yes. At this point I igm a little worried what is

going on inside.

Q Okay.

A And --- and I don't want to leave the door unattended.

Q Sure.

A So, uh, then I go insi-de my apartment and call the

. Q Okay. And when you went inside to call the police

who stayed outside the apartment?

A Lucretia and Mary.

Q (VOICES OVERLAP).

Q Okay.

. . .. . _ . .A Yes, I am the only --- the only one that entered my

apartment.

-· _ Q Okay. .And after you called .the police. what happened?

A (UNINTELLIGIBLE) I think around this time I see Jose

coming from the 3rd Floor down the stairs.

Case No. 92-28261
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Q Okay. Jose; is this the same Jose ---

A Yes.

--- that you described earlier?

A Yes.

Q Okay. You saw him coming down the stairs?

A Down the stairs. I am by Phyllis' door. Lucretia

is roughly by her door. And he comes down and ask what ---

what happened.

Q Okay. So he came from the area of the 3rd Floor?

A Right.

And he asked what happened?

A What happengd. .._ ._.;....... --- ._. ... -.. .. : ..

Was there anything different about him when you saw

him this time as oPPosed to the last time?

A Yesi he didn't have anything in the head. He wasi

uh, without the hat or anything like that. There was no hat

on -hlm. - -"

Okay. And he then asked you?

He asked Lucretia --- he asked what happened and

Lucretia was next to him and she said we think phyllis had a

heart attack. . ..

g Okay.

A And then he stayed there by the railing next to the

garbage, uh --- uh, chute.

Case No. 92- 28261
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Okay. Uh, from the time that you first heard the

thump, the very first thump ---

A Yeah.

--- And the time that you saw Jose the second timer

how much time had elasped?

A I would say around twenty minutes.

Q About twenty minutes?

A Uh-huh.

Okay. When you saw Jose the second,time was his

hair still in a ponytail?

A Yes.

.. . Q ... ._... _O.ka.y_.___O.kay.;._ and_af ter . Lucteti.a _ told h in). _tha t.. she . ..

thinks that, uh, Phyllis had a heart attack; what did Jose

do?

A He had stayed there by the railing next to the, uh,

to the garbage chute. We have a railing by the end of the

Q Okay.

A He was standing there.

Q By the garbage chute?

A Right.. . ..

Okay. And that's right by your apartment?

A Right. Yesi our doors, uh, Lucretia's and ours are

next to it.

Case No. 92-28261
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Okay. And what happened then?

A Then my aunt is out there too. And we are waiting

for 2.he police to arrive. Then my aunt mentioned to me that

she said, oh, the police are arriving. She say it out loud.

And then he asked permission. My mother is by my --- our door.

He asked her permission to go and call a taxi.

He asked for per --- he meaning Jose?

A Jose, yes.

g Okay. Did he ever indicate to you that he wanted

to use the phone at any other time before that?

A No.

. . . .. -g;. ·- -Ok. - But®-kCows AhÀt--afæ 1-i-ve in- that- apartment?

A Oh, yes.

g Okay. So at the time that he hears that the police

. . .. ar.e..coming at that. particular point is when he asked to use

the telephone?

A .Around that time, yes.

Okay. Did you go inside with him to use the (VOICES

.OVERLAP).
A My mother enters the house -- apartment a little

bit, but, uh,..but he .goes..to the phone.which is in the living

room.

Okay. Did you go inside too?

Case No. 92-28261
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A No, I didn't. I stayed by the door.

Okay. Do you know for a fact that he, in fact,

called a taxicab?

A My mother saw him using the phone twice.

Q Okay.

A Does she know, in fact, that he called a taxicab?

A Noi he couldn't hear what he say.

Q She couldn't hear what he was saying?

A No.

Q Okay. But she knows that he made a phone call?

A Yes, unless he picked up the receiver and --- and

dialed somethin§.~ Twicë ·actuä-lTy- because -he ·say the lírst

time he told her I couldn't go through; I have to try again

or something like that.

. . - - .Q Okay. · And by this .t-ime ·the -police had arr-ived?

A Yes.

A They were there. And we are --- we are with the

police by Phyllis' door.

Q Okay. Did you ever see Jose.leave?

·A · No, -I didn't. I -- I know he disappeared but I

didn't know when or where. I --- I didn't see him leave.

Case No. 92-26261
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g Okay.

A When he left my apartment after that, uh, he left;

but I don' t know.

You don't know where he went or how?

A No.

Okay. Is there anything else that you think at

this particular point you might be able to tell us or might

be helpful to us at this time?

A I really don't know right off. Do you have any

questions that you think that can be brought up and I can

help; I will be more than glad to.

Okay.- I hav.e ·no--additiona-1--qüets.t.ions.-.-Deteet-iye - .-_ .

Diecidue? . . . -

BY DETECTIVE DIECIDUE: ,,

A No. .. ._.. . . .. . . .-- - --

BY DETECTIVE OJEDA:

Okay. This concludes this~siiafeinent. Tli iine o

is 5:10 PM.

VIRGINIA E. TARANCO

WITNESS my hand and official seal this day of

1992.

NOTARY PUBLIC IN AND FOR THE
STATE OF FLORIDA AT LARGE

Case No. 92-26261
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TINUATION . ___

to him about a stabbing. It should be noted that no stabbing was ever mentioned to the subiect

during my conversation with him, he was only advised of burglaries. An appointment was set

up to speak with Ofc. Baron and take a statement from her on Wednesday, 10/07/92 at approx-

imately 9:30AM.
At approximately 4:OOPM I responded to Metro taxi whére I wæ able to pick up a copy.. of

the computer work sheet for job #211856. Upon returning to the station I placed a call to

subjects girlfriend's residence in Texas, 214-824-6845, in an attempt to speak with his

girlfriend, Yvette Imhoff, however, I was advised by her father. that she wasn't there and he

would give her a message to contact me. At approximately 6:OOPM I cleared for the day.

10/07/92- At approximately 9:00Am this date I received a call from the subjects girl-

friend, Yvette Imhoff, PO Box 162, Argyle, Texas 817-464-3198, (DOB)04-29-69. Ms. Imhoff

stated that she had known the subject for about 15 months meetiñg him through Narcotics _

Anonymous. She said that they dated for about 3 months and then she moved in with him staying__

with him for about 1 year off and on. She said that he was verbally abusive as well as emotion-

.ally abüsiye to-heE duriïicilhat ~túne?She Eai thati-they Ïived at 13725·NETAve. #309 from

about September or Octobér, 1991 and she again stated that the relationship was off and on wit)

her moving out on occasions to stay with friends because of the abuse. Ms. Imhoff stated- that

she decided in sometime- in July to -move out and when-she did she··stayed about a week in Florida

'd that she had heard from friends that the day after she __
and then moving_t_o._T_exas. She sai

left the subiec_t was back using crack ocaine. She said that the subiect had called her numerpt

__times and he was upset about the break-up. She said that the subiect had admitted to her

that he had 3 relapses baclé to usinq drugs since she had left. She stated that on 09/30/92

she received a c.all from t 0-- d him that she no longer wanted anything to

do with him, she said ihar she hadn't heard from him since that time. When I asked Ms. Imhoff

i f the snhject nr hersel f ever knew the7k.dmW daM

wnr¥ and the subject enla her Phar her danghter, Keychel had_made friends with some ladv

anwn rai rs . She sai a t-har the silhject never menH onM

a- en Mg Tmhnff the quhject had_
at the comnley accnr , ng

rold er one time that he broke into hans_es but she didn't kant to pursue any of. it because

M Imhoff assured me that she hadn'tshe aian't want to_kunW,_ahout the sub-lects problems. s. .__. ---T of Paoes

99



TINUATION

heard from the subject anytime over the weekend nor on the day of the Homicide. She stated

that she had gone away for the weekend and they have no answering machine. There was no

further conversation.

10/07/92- This date myself and Detective Diecidue responded to the Office of the Dept.

of Corrections where we were able to meet with the Probation 'Officer.for the subject, Ofc.

Rochelle Baron. Ms. Baron was able to give us the same information as that stated previously

and she also stated that the subject had been tested for drugs on August 12, 1992 as a result

of her receiving an anonymous tip that the subject had been using drugs. Ofc. Baron stated

that the subject was tested for both marijuana and cocaine and his results were negative. She

said that she last saw the subject on Sunday, 10/04/92 when she visited his residence 1575

i21 Street. She said that the subject was fine and there was nothing unusual noted. Ofc. Baron

also stated that her "clients" make up their own schedule when they're under house arrest and

· d the subject had written that on Friday, 10/02/92 he would be
community control and she sai

home by_ 6:OOPM and that during the day he would be doing temporary work. A copy of the schedul

üa öbtained. We then tocik- a Sworn Taped Statement ~from Ofc. Baron.

At approximately 12:15PM I received H -call fr-om Mr. Joel Koshes/ 13725 NE 6 Ave. #411.

He stated that he didn't know the subject real well but they had

__t;ogether. He said that on the day of the, Homicide he saw the subiect in the -apartment complex

H I " Mr Kosches stated that he was aware that the
out_6:45PM.and asked You Still ere.

su ject was being evicted and he was wondering what he was doing in the building. Mr. Kosches

was unable to tell me what the subiect was wearing at that time.

At annroximately 4615PFiMhe witness, Virdinia Taranco came into the station and myself

. . . ble to take a detailed Sworna Taped:cStateinentifrom .Msi Taránco
and Detect i ve Di em due were a

with regards'·to-her invoNenént.in this case.

10/09/92- This date I spoke with another witness, Mary Griminger 13225 NE 6 Ave. #307

893-0576, 893-0576 and she advised me of the following information. Ms. Griminger stated that

she has known the victim for about 10 years and that on the day she was killed the witness had

arrived home with another witness, Virginia Taranco after they had gone shopping. She stated

they arrived in the parking lot about 8:OOPM and she saw "JOSE" coming down the stairs from the

second floor. She said that he was possibly wearing a ba_seball cap red in color, an is hair
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1 At that point, numerous conversations are had between

2 the officers and our client telephonically. He was inside

3 his parents' house on Miami Beach, and they're outside

4 talking to him on a cellular phone.

5 But be that as it may, a call ostensibly is made from

6 our client to his probation officer, the contents of that

7 . phone conversation are reflected in the deposition and

8 that's what we're talking about suppressing.

9 THE COURT: So he calls the probation officer while

10 they're surrounding the house?

11 MR. WHITE: This is correct. At that time he, having

12 stated the statements and the probation officer's testimony

13 is and they allege that our client made a statement to his

14 probation officer --

15 THE COURT: I'm listening.

16 MR. WHITE: Want me to wait, Judge?

17 THE COURT: No, that's okay.

18 MR. WHITE: Ostensibly saying words to the effect that

19 I'm very concerned that I'm being -- because I'm going to

20 be arrested for stabbing someone.

21 I'm just paraphrasing, those aren't the exact words

22 ! but that's basically it. And that's the statement that

23 i we're wishing to suppress with regard to the probation

24 officer, with regard to the statements made to the

25 Detectives Ojeda and Diecidue at the police station.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751
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1 We are discussing the suppression of those statements

2 made or any comments made whatsoever by our client from

3 approximately 3:30 until 4:45 when he was advised of his

4 rights even though he was with them for about an hour and a

5 half prior to being advised of his rights.

6 Now, Ms. Lyons and Detective Ojeda spoke two days ago

7 when we were at her office and we had some indication that

8 they will not be using any of those comments. I don't know

9 what the State's position is as to that, that's our motion

10 . to suppress. The statements made to Detectives Ojeda and

11 Diecidue being made prior to being given his rights.

12 MR. WHITE: Right. And their depositions reflect that

13 -- even though their depositions reflect it.

14 THE COURT: State, what is your position?

15 MR. BAND: Judge, as to the later statement concerning

16 made to Detectives Diecidue and Ojeda, the State is not

17 planning on introducing those statements but we are not

18 suggesting that they were not, in any way, consensual. We

19 are choosing not to use that during the course of the

20 trial.

21 In regard to the matter involving the probation

22 officer, Ms. Baron, we do plan on introducing that

23 statement. And Mr. Matters' comments concerning the

24 statement are substantially accurate.

25 The defendant is surrounded in a home, he decides of

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751
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Filing # 76150222 E-Filed 08/08/2018 01:06:21 PM

IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff,

v:

JOSE ANTONIO JIMENEZ,
Defendant.

EXECUTION SCHEDULED
FOR AUGUST 14, 2018, at
6:00 p.m.

CASE NO. 92-34156-CF
CAPITAL CASE

STATE'S AMENDED RESPONSE IN OPPOSITION TO DEFENDANT'S
SUCCESSIVE RULE 3.851 MOTION FOR POST-CONVICTION RELIEF

The State of Florida, by and through undersigned counsel, hereby files this

Amended Response to Jimenez's sixth Successive Rule 3.851 Motion for Post-

conviction Relief, hereinafter Motion, filed on August 6*, 2018. The State submits

that the Motion . should be denied because it is untimely and without merit.

Preliminarily, the State had detailed the historical facts and procedural history of the

instant case in its prior Response, filed on July 25, 2018, at pp. 2-6. The State

hereby adopts and incorporates by reference that section of the prior Response.

Successive motions for post-conviction relief are subject to limitations under

established Florida law. As noted by this Florida Supreme Court in Hunter v. State,

29 So. 3d 256, 267 (Fla. 2008):

Claims raised in prior postconviction proceedings cannot be
relitigated in a subsequent postconviction motion unless the movant can
demonstrate that the grounds for relief were not known and could not
have been known at the time of the earlier proceeding. See Wright v.
State, 857 So. 2d 861, 868 (Fla. 2003). Rule 3.851 requires motions
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filed beyond the time limitations to specifically allege that the facts on
which the claim is predicated were unknown or could not have been
ascertained by the exercise of due diligence. Fla. R. Crim. P.
3.851(d)(2)(A). Furthermore, the rule requires successive motions to
articulate the reasons why a claim was not raised previously and why
the evidence used in support of the claim was not previously available.
Fla. R. Crim. P. 3.851(e)(2)(B), (e)(2)(C)(iv).

The instant Motion is comprised of Brady> claims which are based upon

conjecture and speculative interpretation notes, instead of the actual contents of said

notes. Moreover, even the information claimed to be Brady material was not only

previously disclosed but was also in the majority of instances previously raised and

rejected on the merits as well as untimeliness in Jimenez's second successive motion

for post-conviction relief, filed in 2005. See Jimenez v. State, 997 So. 2d 1056 (Fla.

2008), as revised on denial of reh'g (Sept. 29, 2008), as revised on denial of reh'g

(Dec. 18, 2008). As noted by the Court at that time, the standard of review by this

court is as follows:

This successive rule 3.851 motion was filed on April 28, 2005, which
is well beyond the one-year time period limitation after the judgment
and sentence were finalized-on October 30, 1997, when this Court
affirmed the convictions and sentence on direct appeal. Thus, to be
reviewed on the merits, each of Jimenez's subclaims must either be
based on (A) new evidence that would have been unknowable through
the exercise ofdue diligence or (B) a fundamental constitutional right
that should receive retroactive application and that was not established
before October 30, 1998. See Fla. R.Crim. P. 3.851(d)(2)(A)-(B). To be
considered timely filed as newly discovered evidence, the successive
rule 3.851 motion was required to have been filed within one year of

¹ Brady v. Maryland, 373 U.S. 83 (1963)
2
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the date upon which the claim became discoverable through due
diligence.

Jimenez v. State, at 997 So. 2d 1064 (emphasis added); see also Sireci v. State, 773

So. 2d 34, 41 (Fla. 2000) (finding claims procedurally barred because they either

were or could have been raised in prior proceedings and noting that "to the extent

that Sireci uses a different argument to relitigate the same issue, the claims remain

procedurally barred."). As seen below none of the information relied upon in the

instant Motion constitutes newly discovered evidence which could not have been

previously discoverable through due diligence; nor was any information suppressed

or exculpatory.

To establish a Brady violation, the defendant has the burden to show (1) that

favorable evidence - either exculpatory or impeaching, (2) was willfully or

inadvertently suppressed by the State, and (3) because the evidence was material,

the defendant was prejudiced. Strickler v. Greene, 527 U.S. 263, 281-82

(1999)(noting that, "strictly speaking, there is never a real "Brady violation" unless

the nondisclosure was so serious that there is a reasonable probability that the

suppressed evidence would have produced a different verdict"); Way v. State, 760

So. 2d 903, 910 (Fla. 2000). Even assuming, arguendo, Jimenez met the first and

second prongs of Brady, Jimenez clearly cannot satisfy the materiality/prejudice

prong. "The mere possibility that an item of undisclosed information might have

helped the defense, or might have affected the outcome ofthe trial, does not establish

3
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'materiality' in the constitutional sense." United States v. Agurs, 427 U.S. 97, 109-

10 (1976). The various items mentioned as newly discovered Brady evidence are

obtuse references to notes and were apparently thrown together in a belated attempt

to foster additional delay in this case. Nothing contained herein qualifies as

favorable 'evidence,' much less "materially" favorable evidence under Brady

because it does not "put the whole case in such a different light as to undermine

confidence in the verdict." Cone v. Bell, 556 U.S. 449, 470 (2009). Put simply, all

of the new Brady allegations raised herein are so insignificant they cannot possibly

alter the outcome of Jimenez's trial.

A. Witness Taranco

Jimenez's first claim is with respect to the victim's neighbor, Ms. Taranco.

This witness provided a taped statement shortly after the murder, which was not only

provided to the defense prior to trial but has also been in the possession of collateral

counsel since at least the year 2000. See Defendant's 7-27-18 Motion for Access to

North Miami Police Department's Public Records Submission to the Records

Repository Attachment E. Ms. Taranco was also deposed and testified at trial.

Based upon notes of an un-named detective on one sheet of paper, Jimenez

claims that there was a "previously unknown interview of Ms. Taranco before

the taped statement began." See Motion at p. 24 (emphasis in original). This claim

is refuted by the record through the taped statement itself, which reflects that the

4
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police specifically stated that they "spoke to you before we went on tape and

interviewed you . . . we spoke to you about the homicide and what role you played

in it on October 2nd." See copy ofthe taped statement ofMs. Taranco, attached hereto

as Exhibit A. There is thus no "newly discovered evidence of the alleged pre-

interview and Jimenez could and should have, prior to trial, at trial, or during the

first post-conviction proceedings, ascertained what Ms. Taranco said from either the

witness or the detectives who had questioned her.

More importantly, the sheet of notes is provided as Exhibit B hereto. It does

not reflect what Jimenez is arguing. According to the Defense, the first portion of

the notes, which are crossed out, show that Jimenez is factually innocent because he

was with Ms. Taranco and others outside the victim's door, while the assailant was

inside making noises. See Motion at pp. 24-25. The notes do not reflect that Jimenez

was outside the door while noises were being heard inside. The crossed-out notes

reflect:

Heard one bang, went to investigate Heard second bang. While at door
observed [defendant] coming from Third Floor was wearing no hat
First observed on ground Floor with baseball hat

Given that the detective deliberately crossed out those notes indicates that he had

incorrectly noted what the witness stated and that section was inaccurate.

Observing Jimenez for the second time "while at door" does not translate into

Jimenez being with Ms. Taranco and the rest of the neighbors while the witnesses

5
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were hearing noises from the inside. It does not state at what time in the timeline of

events Jimenez was observed by Ms. Taranco for the second time, and therefore is

not inconsistent with her actual statement. Ms. Taranco and other witnesses had been

investigating the whereabouts and wellbeing of the victim for at least 15 minutes

before calling the police and had at all times remained at the victim's door until the

police actually arrived. See the Honorable Judge Ward's Order denying the second

successive motion for post-conviction relief, filed September 15, 2005 at p.5.2

The State recognizes that Jimenez is attributing nefarious intent to the

detective for crossing out the legible lines quoted above and assumes that the

crossed-out portion was a correct statement ofthis witness; however, Jimenez cannot

refute the possibility that the detective may have scribed an incorrect statement,

recognized his mistake, and crossed it out. In fact, a simple review of the

immediately following remainder ofthe pre-interview, however, provides the reason

and refutes any such intent. The initial lines quoted above start with hearing bangs

and referencing two (2) encounters with Jimenez, without any mention of times or

timing or what occurred in the interim. In contrast, the immediately following notes

of the interview reflect Ms. Taranco's role and observations from the inception of

her two (2) encounters with Jimenez and the times thereof-starting at

2 "There is testimony in the record that the police were not called until fifteen minutes
after the assailant slammed victim's door on the neighbors."

6
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"approximately" 8:00 pm, and what occurred until the police arrived. See Exhibit

B. The notes are entirely consistent with Ms. Taranco's taped statement, her

deposition, and trial testimony.

At trial, Ms. Taranco testified that approximately five to ten minutes before

8:00 p.m., on the evening of October 2, 1992, she was returning home from grocery

shopping. (T. 616, 636, 647). As Ms. Taranco was going up the stairs to her

apartment, she saw Jimenez, whom she knew lived on the floor above her at

apartment 309, coming down the stairs and into the parking lot. (T. 617-18). She

noticed that Jimenez was wearing a multi-colored cap. Id.

Ms. Taranco took up her groceries. Within eight to ten minutes ofhaving seen

Jimenez, she heard a noise, "a thump," which sounded like "somebody falling." (T.

619-20, 629-31). Ms. Taranco went to her door and, while standing at her doorway,

heard a voice saying "oh my God, oh my." (T. 626, 620). Within a minute or two,

she heard a second noise "louder than the first one." (T. 620, 632). The voice and

this second noise were from the victim's apartment. (T. 620).

Another neighbor then turned the door knob to the interior door. Id. Ms.

Taranco saw the door open a little but then the door was pushed and shut closed from

inside the apartment. (T. 622, 635). The neighbors started "banging real hard and

calling her [the deceased victim] name real hard but [there].was no response." Id.

They then asked another neighbor Ms. Griminger to try and contact the victim by
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telephone. Id. Ms. Taranco also went to the parking lot to see if the victim's car was

there; it was. (T. 623). From the time the noises from the victim's apartment were

first heard at least one ofthe neighbors had remained by the victim's door at all times

and no one saw anyone. (T. 623-24, 635).

After approximately 15 minutes of unsuccessful attempts to check on the

victim, Ms. Taranco called the police. (T. 624, 635). Shortly after this call and while

waiting for the police, Ms. Taranco again saw Jimenez. (T. 624). Jimenez was now

coming down the stairs from his apartment on the third floor. Id. Ms. Taranco

noticed a difference in his appearance at this time. Id. Jimenez was now "really

clean," and he was also no longer wearing a cap. (T. 624, 638). Jimenez asked what

was happening and was informed that the victim may have had a heart attack. (T.

625). Ms. Taranco's aunt then called out that the police were coming. (T. 625). At

this point, Jimenez asked Ms. Taranco if he could use her telephone and call a cab.

Id. He was allowed to do so. Id. Jimenez left prior to the arrival of the police

officers. (T. 626).

Finally, the State would note that Jimenez has previously raised factual

innocence claims on both direct appeal and the second, successive 2005 post-

conviction proceedings which were rejected as follows:

II. Claim of Factual Innocence
Additionally, Jimenez asserts that he is factually innocent; thus, the
convictions and death sentence violate due process. . . .
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Even if this claim had been properly presented to the trial court, it
would be without merit. On direct appeal, this Court concluded that the
evidence did not support the claim that Jimenez was innocent:

Jimenez next asserts that the evidence was circumstantial and did
not exclude a reasonable hypothesis of innocence. We disagree.
Jimenez's fingerprints were found on the inside of the front door.
This is consistent with the neighbors' testimony that the door was
pushed shut when they tried to get in to help Minas. Further, while
the neighbors were blocking the front door, Jimenez was seen
jumping from the rear balcony next to Minas's, and the sliding
glass doors leading to her balcony were open. Finally, Jimenez
told ... Baron that the police wanted to talk to him about a stabbing
when the police never mentioned a stabbing. They told Jimenez
they wanted to talk to him about some burglaries. Wefind that the
evidence excludes any reasonable hypothesis ofinnocence.

Jimenez v. State at 997 So. 2d 1072.

In sum, Jimenez has known since prior to trial that Ms. Taranco had talked

with the police immediately prior to giving her taped statement, and any information

desired from either the witness or the police could have been obtained since that

time. Moreover, the notes relied upon do not support Jimenez's argument, and

reflect that there was no exculpatory information which was suppressed by the

State-Ms. Taranco's testimony has been consistent from the pre-interview, through

the taped statement, and testimony at trial. This alleged Brady claim should be

summarily denied. See Jimenez, at 997 So.2d 1065 ("To establish a Brady claim, the

defendant must demonstrate that (1) favorable evidence, which is either exculpatory

or impeaching, (2) was willfully or inadvertently suppressed by the State, and (3)

the defendant was prejudiced because the evidence was material. See Strickler v.
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Greene, 527 U.S. 263, 281-82, 119 S. Ct. 1936, 144 L.Ed.2d 286 (1999); Way v.

State, 760 So.2d 903, 910 (Fla.2000).")

B. Yvette Imhoff

In Detective Ojeda's report there is an entire page and a portion of the next

devoted to the telephonic interview with Jimenez's ex-girlfriend, Yvette Imhoff. A

copy of these pages and the corresponding page of Detective Ojeda notes are

provided as Exhibit C hereto. Det. Ojeda included details of the interview as well as

an address, phone number, and date of birth for Ms. Imhoff. The ex-girlfriend

described Jimenez as emotionally and verbally abusive, she stated that Jimenez was

"back to using drugs," specifically crack cocaine.

Ms. Imhoffwas asked if she or Jimenez knew the deceased victim. According

to the report she stated, "one time she had come home from work and the subject

[Jimenez] told her that her [Imhoff's] daughter Keychel had made friends with some

lady downstairs." She related that Jimenez never mentioned this lady's name and

added that she would "never allow her daughter to go inside any apartments at the

complex."

Jimenez now takes issue with one sentence in the notes relating to that

interview whereby Detective Ojeda wrote (in addition to what is related above)

"Phyllis became friends w/daughter." Jimenez concedes that the notes immediately

follow with: "came home Keychel made friend w some lady downstairs." Motion
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at p. 27. Jimenez claims that the "fact Ms. Minas had a friendship with Mr.

Jimenez's girlfriend's daughter and Mr. Jimenez was aware of it provides evidence

that he had a good relationship with Ms. Minas and had been in her apartment on

occasion." Id.

Once again, as with the previous claim, the note relied upon herein makes no

reference to Jimenez having been aware of his girlfriend's daughter's relationship

with the deceased victim, let alone establish in any way that he had a "good

relationship" with the victim and/or that he had been in the victim's apartment at any

time. Indeed, the note expressly refutes such assertions since it states that the ex-

girlfriend's daughter was not allowed to go inside any apartments at the complex.

Furthermore, whether or not Jimenez had ever been inside the victim's apartment

and whether or not he had any type of relationship with the deceased victim, good

or bad, are within Jimenez's own knowledge and cannot be deemed newly

discovered evidence. See Jimenez at 997 So. 2d 1068 (where a Brady claim is based

on the defendant's own personal knowledge of his actions, the claim is not based on

newly discovered evidence.)

The State would also note that Jimenez has previously raised the prospect of

having been inside the victim's apartment, by stating that he had been assisting the

victim with Hurricane Andrew clean-up, which would account for his fingerprint

inside entrance door to the victim's apartment. See Jimenez at 997 So. 2d 1067-68.
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The Court's analysis in rejecting Jimenez's previous Brady claim based on finger

prints inside the apartment applies equally to the instant claim:

Next, Jimenez asserts that (1) the State committed a Brady violation
when it failed to disclose information with regard to the true
explanation for the presence of Jimenez's fingerprint inside the front
door of Minas's unit or, altematively, (2) trial counsel was ineffective
due to the failure to discover this information. Jimenez was allegedly
inside Minas's unit on multiple occasions around the time ofHurricane
Andrew to assist in preparations and cleanup, which occurred before
the date of the murder.

the subclaim is without merit because it is conclusively refuted by the
record. First, Jimenez's fingerprint was found on the inside of the front
door. The fingerprint was located where the perpetrator would have
pushed on the inside ofMinas's door when the neighbors attempted to
enter her unit. Second, fingerprint evidence degrades over time (the
length of time for such evidence to become undetectable depends on
the surface, time, temperature, and humidity). Here, the murder of
Minas occurred approximately five weeks after Hurricane Andrew.
Thus, it is reasonable to conclude that sufficient time had passed during
the warm summer months of 1992 for any previous fmgerprints left by
Jimenez to degrade to the point of being undetectable. Third, this was
the only fmgerprint (from someone other than Minas) found in Minas's
unit. When he assisted her on prior occasions, Jimenez would have
touched something and left other multiple fingerprints in the unit. If
these fingerprints had not yet degraded by the day of the murder, there
would have been multiple fingerprints from Jimenez discovered
through the investigation in Minas's unit. Thus, the fact that only one
fingerprint was discovered on the front door and this fingerprint
matched Jimenez further supports the conclusion that any fingerprints
he allegedly left after he had previously assisted Minas had degraded
and only the fresh fingerprint that he left on the day of the murder was
detectable. Accordingly, there was neither a Brady violation-the
information was neither exculpatory nor impeaching-nor a Strickland
violation-trial counsel was not deficient for the failure to discover this
information that was neither exculpatory nor impeaching
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Jimenez v. State, at 997 So. 2d 1067-68. In sum, the notes relied upon in this claim

do not establish any suppression of exculpatory information. As such this claim

should be summarily denied.

C. Defendant's Statements to Detectives Ojeda and Diecidue

Jimenez has stated that he has been in possession ofDetective Ojeda's written

report which reflects that Ojeda and Diecidue spoke with Jimenez on the date ofhis

arrest at 3.55 pm. See Motion at p. 28. Jimenez also concedes that the written report

reflects that "the police were giving Mr. Jimenez information that made him angry,

that made him break down crying, and then made (sic) invoke his right to silence."

Id. Jimenez further concedes that he was in possession of Detective Ojeda's

deposition where the latter, like Diecidue, "testified that Mr. Jimenez did not discuss

his case beyond maintaining his innocence and then invoking his Miranda rights."

Id.

Jimenez now claims, however, that undated notes made by the detectives (as

evidenced by their handwriting, although they do not show the actual authorship by

said detectives) reflect that Jimenez was "cooperative," and providing information.

Id. Jimenez has listed various fragmented phrases from these notes at pp. 28-29 of

the Motion. The State respectfully submits that whether considered individually or

cumulatively these fragments do not establish any inconsistencies with Ojeda's

above characterization of Jimenez not discussing his case "beyond maintaining his
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innocence." There is nothing exculpatory or of impeachment value listed by the

defense and no prejudice has been set forth. See Pittman v. State, 90 So. 3d 794, 808

(Fla. 2011) (finding Pittman "failed to show that the State suppressed admissible

evidence that was favorable to the defense, that the State did so either willfully or

inadvertently, and that the defendant was thereby prejudiced. Specifically, Pittman

has failed to show that, had the evidence been disclosed, there is a reasonable

probability that the jury would have reached a different verdict.").

More importantly, however, is the fact that trial counsel moved to suppress

and successfully kept out any "statements" made to detectives Ojeda and Diecidue

"or any comments made whatsoever by our client from approximately 3:30 until

4:45 when he was advised of his rights even though he was with them for about an

hour and a halfprior to being advised ofhis rights." See Direct Appeal Transcripts,

at pp. 224-25, a copy of which is attached hereto as Exhibit D. The State agreed

with the request. Id. No statements by Jimenez to the police were thus mentioned.

The State thus fails to see the materiality or suppression or exculpatory nature of the

notes herein. The record is also refuted that defense counsel was not aware of the

"3:55pm" interview conducted with Jimenez by the detectives as that time falls

squarely within Jimenez's trial counsel's representation concerning statements made

between 3:30 and 4:45. See generally Ferrell v. State, 29 So. 3d 959, 980 (Fla. 2010)

("Because the evidence at the evidentiary hearing established that Ferrell's trial
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counsel was in possession of the information Ferrell alleged had been withheld, this

Brady claim must fail."); State v. Muhammad, 866 So. 2d 1195, 1202-1203 (Fla.

2003) (noting that defendant failed to show prejudice based upon written statements

of prison personnel where "there has been no demonstration that the allegedly

withheld documents contained any information not already disclosed to Muhammad

by other means.").

D. Jeffrey Allen

Jimenez next claims hand written documents regarding inmate Allen and his

contact with the State show that he was acting a state agent when incarcerated with

Jimenez in violation of Sixth Amendment right. Motion at p. 31. Jimenez concedes

that Allen did not testify at the trial, but states that he was allegedly prejudiced

because the State had listed this inmate as a witness, thereby causing the public

defender's office to conflict off of Mr. Jimenez's case since that office had also

represented Allen. This Brady claim was previously raised in the 2005 successive

motion for post-conviction relief and was rejected as untimely and without merit:

Failure to Disclose Manipulations With Regard to the Jailhouse
Informant Jeffrey Allen
Jimenez asserts that the State committed a Brady violation through the
failure to disclose the manipulations of the jailhouse informant Jeffrey
Allen. The State allegedly planted Allen in the jail to acquire evidence
and implicate Jimenez in the murder of Minas. Additionally, Jimenez
alleges that despite the fact that the State knew that Allen could not be
used as a witness during the trial, the State utilized Allen before the trial
to force the public defender's office to withdraw from representing
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Jimenez due to a conflict of interest (Allen was also previously
represented by the public defender's office in an unrelated case).

This subclaim is procedurally barred. There is no new evidence that
was unavailable to Jimenez when he filed the amended rule 3.850
motion. Instead, when Jimenez's trial counsel deposed Detective
Diecidue on December 13, 1995, he stated that Allen had provided him
with the confession ofJimenez that he had murdered two females which
matched the description ofthe Minas and Debas murders.

Even without this procedural bar, this subclaim is without merit. The
fact that the public defender's office was forced to withdraw from
representing Jimenez is irrelevant with regard to this Brady claim.
While Jimenez had a constitutional right to counsel during the trial, he
did not have the right to representation from a particular attorney. Thus,
Jimenez has not established a basis for relief.

Jimenez v. State, at 997 So. 2d 1071-72 (Fla. 2008). The instant claim did not

constitute a Brady violation in 2005 and remains in the same posture today.

E. Medellin Drug Cartel Involvement

Jimenez claims that the North Miami Police Department (NMPD) records

that he received on July 30/31, 2018 contained a fax coversheet from Private

Investigator Steve Sessler to Detective Diecidue which allegedly reflects that Sessler

had worked with NMPD in October, 1992.3 Motion at p.32-33. Once again, the

voluminous allegations in the instant claim with respect to Sessler and the

involvement ofthe Cartel were again previously raised as a Brady claim in the 2005

3 The fax coversheet reflects that Sessler was providing a list of items stolen by
Jimenez in the Miami Beach murder of a separate victim, Ms. Debas. The separate
murder was not mentioned in the instant case. Jimenez pled to second degree murder
of that victim after the trial in this case was completed.
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second successive post-conviction proceedings and rejected as untimely and without

merit:

Influence OfCalderon
Jimenez also asserts that the State committed (1) a Brady violation
when it failed to disclose information with regard to the influence of
Calderon and (2) a Giglio7 violation when it presented false evidence
with regard to the influence ofCalderon. Jimenez contends that he was
the victim of a tainted and biased investigation orchestrated by
Calderon, who was supposedly a known member of a drug cartel.
Calderon allegedly wished to retaliate against Jimenez because Jimenez
had an affair with his girlfriend, Debas, who was subsequently also
murdered. After the Miami Beach Police Department failed to initially

. charge Jimenez for the death ofDebas, Calderon decided to conduct his
own investigation of Jimenez and employed the services of a private
investigator named Sessler. When Minas was subsequently murdered
in North Miami, Sessler provided the North Miami Police Department
with the findings from the investigation concerning Jimenez that he had
already conducted for Calderon. This allegedly caused the North Miami
Police Department, which was neither neutral nor detached, to target
Jimenez unfairly for the murder ofMinas.

This subclaim is procedurally barred because it is not based on newly
discovered evidence. Instead, it had long been common knowledge that
the North Miami Police Department was given information that
originated from the investigation orchestrated by Calderon. Jimenez's
counsel deposed Sessler on July 11, 1996. During this deposition,
Sessler acknowledged that he had been retained by Calderon for the
purposes of investigating Debas's death. Additionally, Sessler stated
that he had investigated whether Jimenez had been involved in the death
of Debas and the file from this investigation may have been given to
the North Miami Police Department. Finally, _Sessler testified that he
had prepared reports from this investigation and those reports had been
disclosed to the State. Further, when Jimenez's trial counsel deposed
Detective Diecidue on December 13, 1995, he confirmed that Sessler
had provided him with information concerning Jimenez's possible
involvement in the death of Debas while the investigation for the
murder ofMinas was ongoing. Thus, Jimenez possessed the necessary
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information to assert this subclaim in the amended rule 3.850 motion
years ago.

Even without this procedural bar, the subclaim is without merit. First,
the Brady claim is without merit because there could be no prejudice to
Jimenez. Jimenez has not established a reasonable probability-i.e., a
probability sufficient to undermine confidence in the outcome-that the
jury would have reached an altemative verdict had the suppressed
evidence been disclosed. See Strickler, 527 U.S. at 289, 119 S.Ct. 1936.
If evidence of Calderon's influence had been presented during the trial,
this would have opened the door to potentially damaging evidence
concerning Jimenez's involvement in the death ofDebas. Thus, there is
not a reasonable probability that if this information with regard to the
influence of Calderon had been disclosed to Jimenez, the jury would
have reached an alternative verdict.

Jimenez v. State, at 997 So. 2d 1069-70.

F. Anwar Ali, The Cab Driver

Jimenez claims that on one of the notes provided by NMPD, Mr. Ali's name

and phone number are listed, "and then nothing." Motion at p.34. Jimenez also

claims that notes from Ojeda reflect that he had contact with Ali in September of

1993, when Ali was no longer certain when he had picked up a fare on the night of

the murder herein. Id. Once again, the substance of the instant claim of Brady

information was raised and rejected as untimely and without merit in the 2005

successive post-conviction proceedings:

Information With Regard To Mi
Jimenez asserts that (1) the State committed a Brady4 violation when it
failed to disclose information with regard to the cab driver Ali or,
alternatively, (2) trial counsel was ineffective due to the failure to
discover this information. The State allegedly failed to properly advise
Jimenez that Ali had given statements to law enforcement that Jimenez
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was not the man that he had picked up in his cab on the day of the
murder. The State also allegedly harassed Ali on multiple occasions to
identify this passenger as Jimenez. Further, Jimenez asserts that this
information only became available in April 2005 when postconviction
counsel McClain interviewed Ali. Between October 1992 and April
2005, Jimenez alleges that Ali was unavailable because he did not
respond to the multiple subpoenas that had been issued by defense
counsel to interrogate him in deposition. Defense counsel wished to
question Ali with regard to statements he had allegedly made to the
public defender and handwritten notes of that public defender, who had
been assigned as Jimenez's original trial counsel but was later replaced
by new counsel.
This subclaim is procedurally barred. The record establishes that
Jimenez was aware of this information as early as December 11, 2002,
when he filed a petition for writ of habeas corpus with this Court. In
that petition, Jimenez stated that

[a]ccording to Mr. Ali, the fare that he picked up at the apartment
complex shortly after 8:00 p.m. was bleeding from the face. Mr.
Ali was unable to identify Mr. Jimenez as this fare who was
bleeding from his face.

(Emphasis supplied.) Whether this information was gathered from
either the notes of the public defender or some other source, Jimenez
was already aware of this information as early as December 11, 2002.
The successive rule 3.851 motion was not filed within one year of this
date; thus, this evidence is not newly discovered and does not provide
a basis to review the merits ofthis subclaim.5 Additionally, Jimenez has
not established that a fundamental constitutional right, which provides
a basis for relief under this subclaim (or any other subclaim discussed
below), was formulated sometime after the convictions and sentence
became final and should receive retroactive application.
Even if there were no procedural bar, the subclaim with regard to Ali
would be without merit. To establish a Brady claim, the defendant must
demonstrate that (1) favorable evidence, which is either exculpatory or
impeaching, (2) was willfully or inadvertently suppressed by the State,
and (3) the defendant was prejudiced because the evidence was
material. See Strickler v. Greene, 527 U.S. 263, 281-82, 119 S.Ct. 1936,
144 L.Ed.2d 286 (1999); Way v. State, 760 So.2d 903, 910 (Fla.2000).
Here, the trial court correctly found that the first prong under Brady was
not satisfied because this allegedly suppressed information was neither
exculpatory nor impeaching. Ali would have merely testified that he
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picked up a person, who stated that he had been mugged and was
bleeding from the face, approximately sixteen blocks from the crime
scene and approximately thirty minutes after the murder ofMinas. This
testimony from Ali would not have logically connected the person that
he picked up in his cab to the murder. Also, Jimenez has failed to allege
how this testimony from Ali would impeach any of the evidence
presented by the State during the trial. Thus, the record conclusively

refutes this subclaim.

Jimenez v. State, at 997 So. 2d 1064-65.

G. Timeliness And Request for Amendments

Finally, the State recognizes that Jimenez has argued that the untimely filing

of his Motion is due to the late receipt of public records, coupled with this Court's

Order to not divulge confidential or exempt records provided him by NMPD. He

further asserts that due to this Court's order he has been hampered in contacting

witnesses and wishes to amend or supplement the Motion.

The State respectfully submits that the above arguments are without

merit. Jimenez's public records were untimely and remain untimely for the reasons

previously stated by the multitude ofthe agencies involved herein. NMPD did argue

that due to the late filing, it had not had an opportunity to redact its files for personal

information such as social security number, drivers' licenses, etc. However,

Jimenez has conceded that he was already in possession of the more than one

thousand pages of records from NMPD since the year 2000. The State would note

that the record of the 2000 transmittals attached to the defense's own pleadings,

reflects that NMPD did not request any exemptions or rely on any confidentiality
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provisions at that time. Since then Jimenez, by his own admission, on July 30th

2018, received approximately 50 additional handwritten pages.4 Those pages have

now been produced by Jimenez and do not reflect any social security or driver's

license numbers which NMPD had been concerned about. Jimenez's claim herein

that he was or is being hampered by this Court's order is thus without merit. Jimenez

has always-decades before the signing of the warrant and during the instant

4 Jimenez asserts that "[w]hile most of these records were previously provided

in the course of the pre-trial proceedings or in the public records sent to the
repository in 1999, there are probably in excess of 50 pages which counsel believes
have not been previously provided. " (IB at p. 18) Present collateral counsel did
not attach the specific 50 pages he believes are purported to be missing, but
emailed on August 6* and August 7* 81 pages ofhandwritten notes that he claims

are at issue.

The State does not concede or agree with Jimenez that the information
contained within the handwritten notes was ever withheld from defense counsel.
As discussed infra, counsel has not proved a Brady violation by merely asserting
that his investigator has confirmed those notes are presently missing from the
repository. In fact, the record refutes the claim defense counsel was unaware of
that information. The only issue that defense counsel points out to this Court is that
there was a discrepancy of roughly "50 pages" ofhandwritten notes that defense
counsel alleges are now missing, notwithstanding that the North Miami Police
Department has no record ofwithholding any legally discoverable documents. In

any event, the State respectfully submits that no evidentiary hearing is needed
because these notes cannot be deemed newly discoverable evidence under Brady,
and Jimenez's claim is untimely as this information could have been discovered

through counsel's prior due diligence.
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litigation-been free to contact anyone he has wished and ask for any records, as

previously stated in the State's Answer and the responses ofthe agencies herein.

Moreover, the State would note that the failure to provide notes from police

officers who have provided reports is in accordance with Fla. R. Crim. P. 3.220

(b)(1)(B) ("The term 'statement' is specifically intended to include all police and

investigative reports of any kind prepared for or in connection with the case, but

shall not include the notes from which those reports are compiled"). As shown

above, none ofthe notes complained about contain any exculpatory evidence, either.

CONCLUSION

Accordingly, for all the reasons aforementioned, this Court should summarily

deny Jimenez's instant successive post-conviction motion.

Respectfully submitted,

PAMELA JO BONDI

ATTORNEY GENERAL

/s/ Lisa-Marie Lerner

LISA-MARIE LERNER
Assistant Attorney General
Florida Bar No. 0698271
Office of the Attorney General
1515 No. Flagler Drive, Ninth Floor
West Palm Beach, Florida 33401
Telephone: (561) 268-5203
lisa-marie.lerner@myfloridalegal.com
capapp@myfloridalegal.com

/s/ Melissa Roca Shaw

22

128



MELISSA ROCA SHAW
Assistant Attorney General
Florida Bar No. 99628
Office of the Attorney General
1 SE 3rd Avenue Suite 900
Miami, FL 33131
Telephone: (305) 377-5441
Melissa.Shaw@myfloridalegal.com
capapp@myfloridalegal.com
CO-COUNSEL, STATE OF FLORIDA

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by electronic transmission to Mr. Martin J. McClain, Esq. on this date

August 8, 2018, at martymcclain@earthlink.net; the Honorable Judge Richard

Hersch at rhersch@jud11.ficourts.org; Judicial Assistant Kelly Frecker at

kfrecker@jud11.flcourts.org; and Co-counsels Fleur Lobree, Esq. at

fleurlobree@miamisao.com, Lisa-Marie Lerner at

Lisamarie.lemer@myfloridalegal.com, and Melissa Roca Shaw at

Melissa.Shaw@myfloridalegal.com and Lisa Kovalsky, Esq. at

LKovalskly@jud11.flcourts.org.

/s/ Lisa-Marie Lemer

CO-COUNSEL, STATE OF FLORIDA

23

129



COMPOSITE EXHIBIT A

130



This is Detective Ojeda with the North Miami Police Department.
Today's date is October 7th, 1992. The time is 4:57 PM. We
are at the North Miami Police Department, 13130 Northeast 8th
Avenue. With me and present in the room is Detective Donald
Diecidue of the North Miami Police Department. Also present
in the room is Virginia Taranco. This is in reference to North
Miami Police Case Number 92-28261, a HOMICIDE which occurred on
October 2nd, 1992 at approximately 8:00 PM.

BY DETECTIVE OJEDA:

Q Uh, Ms. Taranco, what I'm going to ask you to do

first of all is I'm going to ask you to raise your right hand.

And I have to swear you in prior to this state.ment.

Okay.

Do you solemnly swear that the information you are

. about tÀ give .i.s ii.he truth, the. whole tquth,-·and nothirig --but- ·_. - - ---

the truth so help you God?

A I do.

Okay. What I would.1.ike to_ do first of all is .I. . . . __ _. . .

would like you to give me your name, uh, your full name and

spell it for me if you would?

A Okay. Virginia E. Taranco: V-I-R-G-I-N-I-A

E (middle initial) last name: T like in Th_omas, A-R-A-N-C-0.

Q Okay. And where do you reside, Virginia?

A 13725 N.E. 6 Avenue, Apar.tment.208,. .. . · . ... :. .. .

Q Okay.

A North Miami.

Case No. 92-28261
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Okay. And how long have you lived there?

A Since the building was built. We are one of the

first, uh, people in there in that building.

Q Okay.

A Close to twenty years, I think.

Q About twenty years?

A Uh-huh.

o Okay. Uh, what type of, uh, work do you do, .

Virginia? ..

A I am an assistant vice president of the Bank of

New York. I am a trust officer.

_ . _Okay. _Uh, ,what I Wo.uld like to..do_. is, uh, we spoke .·. _ ___ _

to you natural before we went on the tape and interviewed you.

And we sPoke to you about the homicide and·what role you played

in it on October 2nd. What I would like to do is I would like

you to once again go over that if you will with us and explain

.... . . to us ex.actly what happened that particular evening.

A Okay. Around eight o'clock I arrived from the

grocery with my mother and Mary. We parked the car and Jose

is coming down the stairs right into the parking lot.

Q Okay. Who is Mary? Do you know who Mary is? .

A Mary, yes, is a neighbor from the 3rd Floor; Mary

Griminger.

Case No. 92-28261
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Q Okay. Do you know What apartment Mary lives in?

A 307.

Q 307, okay. And you said that you were with your

mother also?

A Yes.

And where does your mother live?

A With me in 208.

Q In 208?

A Uh-huh.. -.

Q Okay. Uh, and then you said that you parked your

car? .

... . .. ..._ -A - -1. .parked. my, car.. nd .when .w got .out of the _car.. he .

was getting into the parking lot. We said hello.

Q Okay. You see somebody by the name of Jose?

How do you know Jose?

-Uh, he is a neighbör. He lives on the 3rd Floor.

A 309. It's across from my aunt. My aunt lives in

308.

Q . Qkay.. Do.you know Jose's last name? . . . .

A I heard it after that, but I didn't know it.

Okay.
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A At that point I didn' t know his last name.

Q You didn't know it. So at the time that you saw

him in the parking lot you didn't know?

A I only knew Jose and that's it.

Q Okay. When you see Jose at this particular time do

you take note of what he is wearing?

A I noticed that he has something with his hat. I

thought it was a hat.

Q Okay.

A With his hat.

Q He ---
------.- A . :Becaóse, uh> it was- - ---_he- didnJt..look -like he-- . - ... -

looked always.

Q Okay. Do you know what color the hat was?

A To me it.w.as. a light color with,. uh, different· colors,

you know, no noted solid color. That's -- that's what it

Q Okay. Uh, you had mentioned earlier something about

..hics hair, uh --- . .

A He has light hair, low hair with a ponytail and light

... .color.

Q Okay. His hair is light color.

A No, he is not the --- not the black. I don't think

it's black either.
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Q Okay.

A It is not blond.

Q Okay.

A But, uh ---
Q Okay.

A It's not that pitch black like mine.. That was ---

mine was not this no more, like yours is.

Q Okay. Uh, and you said that it was pulled back?

A .Yeah. -.

g . In a ponytail?

A In a ponytail. That's mostly the way I have seen

-- -- -him-us-i-ng·--it _a?-1--the;-t-ime. - - .--. ·- .. .. .. ....__ ._... .

- Q .. .Okay. Uh, then what. did you do?

A Then we picked up our groceries from the trunk of

.the car and we. go up. Ne. ent·er the apartment.

Q Iour apartment?

- ---.Á . My -apart-iñeiït.

Q Okay.

A Me and my mother and myself. We go to the kitchen

to put the groceries in --- in the, uh, kitchen table. And

.. . then I a.tart talking t.o.my aunt. .And then .at .that point,..uh,

Mary is going to leave. She lives on the 3rd Floor. When her

--- Mary leave I go to the door. So this may have been around

Case No. 92-28261
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five or ten minutes time. I go to the door and Mary goes up.

And then I hear a thump.

Q Okay.

A Like somebody falling.

Q Like somebody is falling?

A Falling. And Mary has been complaining about having

vertigo. So I started calling/yelling for Mary from my door.

Q Okay.

A And, uh, then I think --- think I heard Phyllis'

voice saying oh, my God; oh, my God.

. Q Okay. Phyllis, who is Phyllis?

. ....... -. . - . A - Phyll¾s .is--my -ne-ighlper nex-t--door-iq 207 . - . , ---. .: n:

. Q In 207. What ---.do.you know Phyllis' last.name?

A Minas; Minas.

. .... . Q._..... Miqas? . _ . .. . _ . ._ _._ ......... _.....

A M-N-A-S.

Okay. And hoü ~1ond have you~known P yllis?

A Since she moved there which I figure is close to

ten.years. . _. . .- -

Q About ten years now. Okay; so have you ever had any

dealings.w.ith.Phyl.lis .in the- past? - - -

A Yes, she comes by and talk.

Q And you talk to her?
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A Yes, we talk to her.

g So you thought it was her voice?

A I --- Yes- I would say, uh, I thought it was her

voice. I didn't pay attention to it because I thought Mary

had --- was the one that had fallen. I wasn't paying attention

to anything on another floor. I was waiting on an answer from

Mary.

Okay. So you hear oh, my God?

A Oh, my God.

And then what?

A And then a second thump that, you knpw, like a noise

that somebody_is falling aigain.

Okay.

A And tihen at that time my neighbor across comes duti

Lucretia.

Q Okay.

. _ _ _. ... .. .. . A --- ·She lives in 209. - --

... ...... . --... . - - --- -- -, -t ia ' s Tast ïiaiiie db~ you know?

A Ponce (P-O-N-C-E).

Q Okay. And then what happened?

A She .comes out then, uh, I --- we mentioned that we

heard the noise. And then, uh, we looked and I noticed that

it is --- the screen door is halfway open; but she never had

it halfway open.
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Okay. Was --- it was stood open halfway?

A Yes, like forty-five degree.

Q On a forty-five degree angle?

A Right.

Q Okay. And that's not normal for her?

A No. No, the screen door i;s never, uh, it's ---

it's not open to the hallway.

Q Okay.

A She inay not have it locked but it's not opened

to the hallway.

Q Okay.

.. . ..--½--A..,-·_.Èhen,--uh,...we decide.d.1-0.go o.v.er.to_her .apartment . .

thinking .she has a heart condition. We want to know if it ,

is her.

. . . . .Q.. _.. gkay. When you say we, who is with you?

A , Lucreti~a

Ju�541Epoü añd Luòretiia?

A Just me and Lucretia at this time.

.... Q Okay. .. . . .

A So we go over to the apartment. I stayed by the

. door...and Lucretia goes to the window which is a little further

north. And she says, but the lights are off, there is no

light inside the house.
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Okay. So she looked inside the window?

A Yes.

Q And saw that the lights were off?

A The lights were off.

Q And it was dark?

A Yes. so she comes back to where I am by the door

and she tries the knob. And then she say but the door is

open. And then I see the door moving a little bit to the

inside.

Okay.

A And then somebody push it from the inside.

A I didn't hear Lucretia say that she heard some-

body locking the three locks. I only saw the movement

because I am further away from the door than she is.

Okay. But you~ are absolutely sure the door opened?

- -g- --.Uh, a little -bit, not opened·completely but like -

a movement.

Q Okay. If you had to guess how much did it open?

A Maybe one inch.

. Q _About an inch or.so? . _... . ..

A Yes.

Q Okay.
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A No more than that.

Q And then you definitely heard it slam from the ---

A Yesi closing it.

Q Okay.

A Definitely close it. And then we started banging

on the door and calling her name.

Q Okay.

A At this point we think, uh, that she had had a

heart attack.

Q Okay. Did you get any response?

A No.

A From there on then we don't hear anything from

inside the apartment at all. ,

Q okay. And 1-hen what happens?

A So then I tell Lucretiä lets try to call her on

the phone. -I thought that maybe she has --- she was afraid --

or whatever. So Lucretia goes into her apartment to try to

get the number. . . . . .. .

Q And where did you stay?

A I stayed.by the door. . . . .. .

Q Okay.

A So Lucretia comes·out. She couldn't get the number.

Case No. 92-28261

10

1e40



So I go halfway the stairs going to the 3rd Floor asking

for Mary because Mary was the next Person and so she has

the telephone number of a lot of PeoPle. Mary comes down

at this point;.

Q Okay. Where was Lucretia when you went halfway

up the stairs?

A By the door.

She stayed by the door?

A Yesi in that (UNINTELLIGIBLE). ..

Q Okay.

. A Then Mary comes down and we keep on banging. Then

- g Okay. .

A To check if Phy11isi car is there. ,,

A To make sure that, she is inside. . .

A So, I felt like I saw the car. I come back and I

say.yes, the..car is. .there. .. We .keep .on .banging; nothing. . .

Do you know what kind of car Phyllis drova?

.. - A . .Uh, I know it's .red,.. but I .--- I..am not very good . . .

at determining cars and I thought there were two red cars in

there but actually there are three next to each other in there.
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Q Okay.

A So I tell --- I think it was Mary. I don't know if

it was Mary or Lucretia, but I said please double check and

make sure that the car that is there that I saw is hers. So

one of them goes down. I stayed by the door and they come

back and say yes. At this point I am a little worried what is

going on inside.

Q okay.

A And --- and I don't want to leave the door.unattended.

Q Sure.

A So, uh, then I go insi-de my apartment and call the

Q Okay. And when you went inside to call the police

who stayed outside the apartment?

A Lucretia and Mary.

Q (VOICES OVERLAP).

. . ...... .. ... ..A - Yes. - "

Q Okay.

.. .. .... .A Yes, I am the only --- the only one that entered my

apartment.

- _ Q Okay. .And after you called the .police what happened?

A (UNINTELLIGIBLE) I think around this time I see Jose

coming from the 3rd Floor down the stairs.
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Q Okay. Jose; is this the same Jose ---

A Yes.

Q --- that you described earlier?

A Yes.

Okay. You saw him coming down the stairs?

A Down the stairs. I am by Phyllis' door. Lucretia

is roughly by her door. And he comes down and ask what ---

what happened.

Q Okay. So he came from the area of the 3rd Floor?

A Right.

Q And he asked what happened?

A What.._happengd.__. . ..._ ... .. .. .. . .___ ' . _ ~_1... . ...-

Q Was there anything different about him when you saw

him this time as opposed to the last time?

A Yes, he didn't have anything in the head. He was,

uh, without the hat or anything like that. There was no hat

on ~him. - -

Q Okay. And he then asked you?

A He asked Lucretia --- he asked what happened and

Lucretia was next to him and she said we think phyllis had a

heart attack. . .. . . .. ... ..

Q Okay.

A And then he stayed there by the railing next to the

garbage, uh --- uh, chute.

Case No. 92- 28261
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Q Okay. Uh, from the time that you.first heard the

thump, the very first thump ---

A Yeah.

--- And the time that you saw Jose the second times

how much time had elasped?

A I would say around twenty minutes.

Q About twenty minutes?

A Uh-huh.

Q Okay. When you saw Jose the second time was his

hair still in a ponytail?

A Yes.

... .__.... ..Q_.._...Dla.y _O.kay1. and_afper. Lucr.eti.a._told hini...that_.she. .. ..__ .

thinks t-hat, uh, Phyllis had a heart attack; what did Jose

do?

A He had stayed there by the railing next to the, uh,

to the garbage chute. We have a railing by the end of the

Q Okay.

A He was standing there.

Q By the g-arbage chute?

. . .. A . Right. . .· . . . .. . .. . . . . .

Q Okay. And that's right by your apartment?

A Right. Yesi our doors, uh, Lucretia's and ours are

next to it.
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Okay. And what happened then?

A Then my aunt is out there too. And we are waiting

for the police to arrive. Then my aunt mentioned to.me that

she said, oh, the police are arriving. She say it out loud.

And then he asked permission, My mother is by my --- our door.

He asked her permission to go and call a taxi.

He asked for per --- he meaning Jose?

A Joses yes-

Q Okay. Did he ever indicate to you that he wanted

to use the phone at any other time before that?

A No. ..

.-g . - -Ok . -- But--he-knows :thAt--ye -1-i-ve in- that.apartment? ..

A Oh, yes. -

Okay. So at the time that he hears that the police

. .. ar.e..coming at that. particular p.oint is when he asked to use

the telephone?

A Around that time, yes.

Okay. Did you go inside with him to use the (VOICES

.OVERLAP). .. .. · -

A My mother enters the house --- apartment a little

. . bit, but,. uh,..but:he .goes..to the phone.which is in the living

room.

Q. Okay. Did you go inside too?
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A Nor I didn't. I stayed by the door.

Q Okay. Do you know for a fact that he, in fact,

called a taxicab?

A My mother saw him using.the phone twice.

Q Okay.

A Does she know, in fact, that he called a taxicab?

A No, he couldn't hear what he say.

Q She couldn't hear what he was saying?

A No.

Q Okay. But she knows that he made a phone call?

A Yes, unless he picked up the receiver and --- and . .-

dialed sometNing,- " Twicë~·actua-lly· because -he ·say the first

time he, told her I couldn't go through; I have to try again

or something like that. .e

. . . . .Q · rOkay. - And by .this .t-ime the -police had arr·ived?

A Yes.

A They were there. And we are --- we are with the

police by Phyllis' door.

Q Okay. Did you ever see Jose.leave?

-A · No, I didn't. I --" I- khow he disappéared but I

didn't know when or where. I --- I didn't see him leave.
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Q Okay.

A When he left my apartment after that, uh, he left;

but I don't know.

Q You don't know where he went or how?

A No.

Q Okay. Is there anything else that you think at

this particular point you might be able to tell us or might

be helpful to us at this time?

A I really don't know right off. Do you have any

questions that you think that can be brought up and I can

help; I will be ·more than glad to.

_ Okay.- I hav.e -no-·additiona-1---cines:t.ions.- -Detective ·:- .-·

Diecidue? . '

BY DETECTIVE DIECIDUE:

BY DETECTIVE OJEDA:

Okay. This concludes th~iÃ ~sha�254ement.Thë Eiée now

is 5:10 PM.

VTRGINIA E. TARANCO

WITNESS my hand and official seal this day of i

1992.

NOTARY PUBLIC IN AND FOR THE
STATE OF FLORIDA AT LARGE
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TINUATION

to him about a stabbing. It should be noted that no stabbing was ever mentioned to the subiect

during my conversation with him, he was only advised of burglaries. An appointment was set

up to speak with Ofc. Baron and take a statement from her on Wednesday, 10/07/92 at approx-

imately 9:30AM.

At approximately 4:OOPM I responded to Metro taxi whdre I wæ able to pick up a copy.. of :

the computer work sheet for job #211856. Upon returning to the station I placed a call to

subjects girlfriend's residence in Texas, 214-824-6845, in an attempt to speak with his

girlfriend, Yvette Imhoff, however, I was ady-ised by her father that she wasn't there and he

would give her a message to contact me. At approximately 6:OOPM I cleared for the day.

10/07/92- At approximately 9:00Am this date I received a call from the subjects girl-

friend, Yvette Imhoff, PO Box 162, Argyle, Texas 817-464-3198, (DOB)04-29-69. Ms. Imhoff

stated that she had known the subiect for about 15 months meetidg him through Narcotics _

Anonymous. She said that they dated for about 3 months and then she moved in with him staying

nd She said that he was verbally abusive as well as emotion-
with him for about 1 year_off a__on.

.ally af>usive to-hef ¿l~rir that tiine ed at 1-5725 NE~Five. 4309 from_

about September or October, '1991 and she a e relationship was off and on wi_tl

her moving out on occasions to stay with friends because of the abuse. Ms. Imhoff stated· that

out and when- she did she··stayed about a week in Florida-.she decided in sometime- in July to -move

and then moving to Texas. She said that she had heard from friends that the day after she

. ck ocaine She said that the subiect had called her numerot
__ 1eft the sub7ect was back using cra

_times and he was upset about the break-up. She said that the subiect had admitted to her

·that he had 3 relapses baclé to usinq drugs since she-had left. She stated that on 09/30/92

she received a call from the subject and sh no longer wanted anything to

an with him, she said that hhe hadn't heard from bim since that time. When I asked Ms. Imhoff

if the subject or herself ever knew the-victim-she stated that_one time she had come home from

unrY and the quhjeri- told har Phar her dangbrer, Keychel had made frienas with some ladv

ht-or- 4-n gn inside any aparrmoni-q at t-hp comnipy Arrnrding_tn Ms Tmhnff the h er had

t-nld or one time_Phat- he broke into hanses but she didn't wan

M Imhoff assured me that she hadn'tshe aiòn't want ta know, about the sub,ects problems. s. __..

150



TINUATION

heard from the subject anytime over the weekend nor on the day of the Homicide. She stated

that she had gone away for the weekend and they have no answering machine. There was no

further conversation.
10/07/92- This date myself and Detective Diecidue responded to the Office of the Dept.

of Corrections where we were able to meet with the Probation 'Officer.for the subject, Ofc.

Rochelle Baron. Ms. Baron was able to give us the same information as that stated previously

a she also stated that the subject had been tested for drugs on August 12, 1992 as a result

t· that the subject had been using drugs. Ofc. Baron stated
of her receiving an anonymous 19

that the subject was tested for both marijuana and cocaine and his results were negative. She

Sund , 10/04/92 when she visited his residence 1575
said that she last- saw the sub-]ect on ay

;21 Street. She said that the subject was fine and there was nothing unusual noted. Ofc. Baron

also statéd that her "clients" make up thei·r own schedule when they're under house arrest and

community control and she said the subject had written that on Friday, 10/02/92 he would be

home by 6:OOPM and that during the day he would be doing temporary work. A copy of the schedul

üa5 7öbtainedfÑe· the-n took a Sworii Taped Staide

At approximately 12:15PM I received If all from Mr. Joel Koshes 13725 NE 6 Ave. #411

He stated that he didn't know the subject real well but they had

together. He said that on the day of the Homicide he saw the subiect in the -apartment complex

at about-6:45PM.and asked "You Still Here!" Mr. Kosches stated that he was aware that the

suhect was being evicted and he was wondering what he was doin ..

_Sas unable to tell_me what the subiect was wearinq at that time. ...______. --

p approximately 4òl5PM inia Taranco came into the staj;ion_and m_yself_

and Detective Digidne were able to take a etailed SwornsTaped·.cS

_w.ith regards'te.ber--in'vpliierrént.in this case.

10/09/92- Thi s date I spoke with another witness, Mary Griminger 13225 NE 6 Ave. #307

893-0576, 893--0576 and she advised me of the following information. Ms. Griminger stated that

she has known the victim for about 10 years and that on the day she was killed the witness had

arrived home with another witness, Virginia Taranco after they had gone shopping. She stated

they aÂived in the

second floor. She said that he was possibly wearing a baseball cap red in color, an is hair
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1 any questions asked of him by a police officer and he was

2 also required to inform the probation department of any

3 arrests that were occurring or might occur.

4 THE COURT: So the grounds that the probation officer

5 was an agent of the State and it was a compelled

6 interview ---

7 MR. KASSIER: No, I don't know at this point. I guess

8 I'd have to have Mr. Band and Ms. Lyons address the Court

9 but I don't know what, specifically what facts are going to

10 be stipulated for the purposes of this hearing.

11 MR. WHITE: Judge, I have spoken with Ms. Lyons and

12 the probation officer whose testimony we're talking about.

13 His deposition is in the file. I have no problem with

14 stipulating to the contents of that deposition.

15 THE COURT: That's of the probation officer?

16 MR. WHITE: Right. And let me just give the Court a

17 little background so that the Court doesn't feel that

18 anyone is being misled here.

19 The facts and circumstances surrounding the statement

20 allegedly made by our client to this probation officer are

21 as follows:

22 On the day, October 5th, 1992, I believe, when my

23 client was arrested, he was advised that his house was
1

24 basically surrounded and that the officers were there to

25 arrest him.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751
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1 At that point, numerous conversations are had between

2 the officers and our client telephonically. He was inside

3 his parents' house on Miami Beach, and they're outside

4 talking to him on a cellular phone.

5 But be that as it may, a call ostensibly is made from

6 our client to his probation officer, the contents of that

7 phone conversation are reflected in the deposition and

8 that's what we're talking about suppressing.

9 THE COURT: So he calls the probation officer while

10 they're surrounding the house?

11 MR. WHITE: This is correct. At that time he, having

12 stated the statements and the probation officer's testimony

13 is and they allege that our client made a statement to his

14 probation officer --

15 THE COURT: I'm listening.

16 MR. WHITE: Want me to wait, Judge?

17 THE COURT: No, that's okay.

18 MR. WHITE: Ostensibly saying words to the effect that

19 I'm very concerned that I'm being -- because I'm going to

20 be arrested for stabbing someone.

21 I'm just paraphrasing, those aren't the exact words

22 but that's basically it. And that's the statement that

23 we're wishing to suppress with regard to the probation

24 officer, with regard to the statements made to the

25 Detectives Ojeda and Diecidue at the police station.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
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1 We are discussing the suppression of those statements

2 made or any comments made whatsoever by our client from

3 approximately 3:30 until 4:45 when he was advised of his

4 rights even though he was with them for about an hour and a

5 half prior to being advised of his rights.

6 Now, Ms. Lyons and Detective Ojeda spoke two days ago

7 when we were at her office and we had some indication that

8 they will not be using any of those comments. I don't know

9 what the State's position is as to that, that's our motion

10 to suppress. The statements made to Detectives Ojeda and

11 Diecidue being made prior to being given his rights.

12 MR. WHITE: Right. And their depositions reflect that

13 -- even though their depositions reflect it.

14 THE COURT: State, what is your position?

15 MR. BAND: Judge, as to the later statement concerning

16 made to Detectives Diecidue and Ojeda, the State is not

17 Planning on introducing those statements but we are not

18 suggesting that they were not, in any way, consensual. We

19 . are choosing not to use that during the course of the

20 trial.

21 In regard to the matter involving the probation

22 officer, Ms. Baron, we do plan on introducing that

23 statement. And Mr. Matters' comments concerning the

24 statement are substantially accurate.

25 The defendant is surrounded in a home, he decides of

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751
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Filing # 76187302 E-Filed 08/09/2018 07:56:10 AM

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO. 92-34156-CF

STATE OF FLORIDA,

Plaintiff, EMERGENCY MOTION, CAPITAL CASE
DEATH WARRANT SIGNED; EXECUTION
SET FOR AUGUST 14, 2018.

v.

JOSE ANTONIO JIMENEZ,

Defendant.

MOTION TO AMEND
SUCCESSIVE MOTION TO VACATE JUDGMENT AND SENTENCE

COMES NOW, the Defendant, JOSE ANTONIO JIMENEZ, and seeks to the 3.851

motion that he filed on Monday, August 6, 2018. In support of this filing, Mr. Jimenez states:

The 3.851 motion was filed on the basis of records that he first was given access to on

July 30, 2018. It was filed before he had completed his review of the newly provided records as

indicated in the motion. The premature filing of the motion was due to the pendency of a death

warrant setting his execution for August 14, 2018. It was filed on Monday, August 6, in order to

give this Court and the State notice of the claims that Mr. Jimenez was developing on the basis

of the previously unavailable documents as soon as possible even though as Mr. Jimenez

indicated in the motion his examination of the documents was beginning and would grow and

evolve as he was able to conduct a more thorough an in depth review of the new documents

while continuing to review the trial record prior collateral proceedings and previously available

information.
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It should be noted even at this point, Mr. Jimenez's review of the documents and

development of his claims for relief is ongoing and is not complete. This Court has yet to grant

him permission to release the newly available documents so that he can file them with the clerk

and show them to witnesses in order to further investigate and discover additional evidence in

support of his claims. Nonetheless at this point, he can make additional factual allegations of

Giglio/Brady violations.

First, it is clear from further examination of the Ojeda's notes from his and Diecidue's

interview of Mr. Jimenez on October 5, 1992, that when he advised them that he had knocked on

Phyllis Minas' door at 7:00 pm on October 2, he also advised that Ms. Minas was on the phone

when he knocked. The accuracy of Mr. Jimenez's recollection which he shared with the police in

order to show them his innocence was verified by the Ojeda's note from his interview of

Virginia Wallace. The note regarding the interview of Wallace is undated. However, Ojeda's

police report indicated that Ms. Wallace had called at 1:45 pm without a specific date referenced,

but the implication in the context of the report was that the call occurred on October 3, and

concerned the conversation that Ms. Wallace had with Ms. Minas on Friday, October 2. The

handwritten note does not indicate the day of the phone conversation with Ms. Minas, just the

time, 7:00 pm. The reference to "last Sunday" in the note appears to refer to Ms. Minas recent

dizzy spell which was discussed in phone call. Ms. Wallace was Ms. Minas' hairdresser. In the

conversation which lasted about 15 minutes, there was a discussion of Ms. Minas' recent dizzy

spell and fall in which she bruised her hip. They also confirmed Ms. Minas' upcoming "perm."

Thus, Ms. Minas was on the phone with Ms. Wallace when Mr. Jimenez knocked on Ms. Minas'

door at 7:00 pm after the got home from her job in the Office of the Miami-Dade County Clerk

of Court. Further for Mr. Jimenez to know that she was on the phone as he told the police, Ms.
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Minas opened the door when he knocked. During this interaction, it is certainly possible that a

fingerprint from his pinky finger was left on Ms. Minas' door. The police did not disclose that

Mr. Jimenez had told them about his statement to them indicating that he knocked on Ms.

Minas' door at 7:00 pm on Friday, October 2.

Ojeda's notes also show that Mr. Jimenez told them "Joel Cautious" who lived on the 4*

floor next to the elevator and who Mr. Jimenez had known in high school. Ojeda's handwritten

notes show that Mr. Jimenez's statement about Joel Koshes was corroborated on October 7,

1992, when Ojeda spoke with Mr. Koshes who lived in unit 411 and confirmed that he had gone

to high school with Mr. Jimenez. The reason Mr. Jimenez had told the police about Mr. Koshes,

which is missing from the handwritten note of what Mr. Jimenez had said shows up in the notes

from Ojeda's interview of Mr. Koshes. The notes show that Mr. Koshes confinned seeing Mr.

Jimenez on Friday, October 2 at about 6:45 pm, and conversing with Mr. Jimenez at the time.

Once again, the information that had been received from Mr. Jimenez was being checked out and

was turning out to be accurate. The failure to disclose that Mr. Jimenez had provided truthful and

accurate information to the police when trying to show them his innocence violated Brady. It

kept the jury from knowing Mr. Jimenez had not only cooperative, but truthful. Moreover, the

notes show that Ojeda and Diecidue were willing give false and/or misleading deposition

testimony in order to facilitate Mr. Jimenez's conviction.

Not only is reference to this in Ojeda's handwritten notes, it is also in the much briefer

notes of Diecidue. When Diecidue was deposed, he was asked if Mr. Jimenez had said

"[a]nything about his case," and responded "No." (Diecidue depo at 55). When asked why

Miranda warning were not given until near the end of the "interview", Diecidue said "[b]ecause

he wasn't talking." (Diecidue depo at 56). He was asked: "But he didn't make any exculpatory
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statement?". Diecidue stated under oath: "No, he didn't say anything. Like I said, he just cried

and was upset." (Diecidue depo at 58). The handwritten notes of both Ojeda and Diecidue show

that Diecidue's deposition testimony was false. According to the Diecidue's deposition the only

thing that came out of Mr. Jimenez was an invocation of his right of silence, as his own

handwritten note from the "interview" shows.

In Ojeda's deposition, Mr. Jimenez's counsel inquired "[w]hat were you doing for those

fifty-five minutes?" (Ojeda depo at 48). Ojeda responded by saying after getting general

information, "name, address, all this kind of stuff" the police told Mr. Jimenez that he was under

arrest for first degree murder. Ojeda then said: "He didn't know anything about the murder."

(Ojeda depo at 48). So Ojeda in response went through different pieces of paper. Ojeda testifies

that Mr. Jimenez "reads them a couple of times, he breaks down, he's crying, he's upset, he's

very nervous. He's sweating." (Ojeda depo at 49). Ojeda was asked: "[h]e didn't make any

exculpatory statements?" Ojeda answered: "[n]o. He just denied any involvement." Ojeda depo

at 49). As shown by his own handwritten notes, Ojeda's deposition testimony was false.

Ojeda's handwritten notes from the interview of Mr. Jimenez show that Mr. Jimenez told

the police that the clothes that he was wearing on Friday, October 2 - "wrg - Blue faded jeans -

Beige T-shirt - Hat dr blue 'Help Line' - Gold - White sneakers." After receiving this

information from Mr. Jimenez, Ojeda's notes show that he at 8:00 pm, Ojeda "notified Det.

Pearce" to look for the clothing at Mr. Jimenez's residence. However in Ojeda's report he

indicated that after Pearce went to search the residence, Pearce called at 8:10 pm and stated that

"he had confiscated a dark pair ofjeans which had what appeared to be blood on the same." The

report omitted any reference to the fact that Ojeda got the information from a cooperative Mr.

Jimenez who was trying to show his innocence. Instead, the implication from the report is that

4

161



the jeans were simply discovered by the police during the search because there was what

appeared to be blood on the jeans.

The failure to disclose Ojeda's and Diecidue's handwritten notes of the October 5

interview of Mr. Jimenez detailing the information that he provided while trying to show the

police that he was innocence precluded counsel from demonstrating that both police officers

were willing to testify falsely and/or deliberately mislead Mr. Jimenez's counsel as to the fact

that Mr. Jimenez gave them information that was meant to show his innocence. Mr. Jimenez did

much more than merely state that he did not commit the murder. Because Ojeda's testimony at

Mr. Jimenez's trial was the basis of the State's most heavily relied upon claim that Mr.

Jimenez's statement to his probation office that the police wanted to talk to him about a stabbing,

demonstrated his guilt because Ojeda in his testimony said that he only mention talking with Mr.

Jimenez about burglaries. Ojeda swore under oath that he did not mention a stabbing to Mr.

Jimenez, just as he swore under oath that Mr. Jimenez made no exculpatory statement other than

denying involvement in the murder. His willingness to deceive calls all of Ojeda's testimony into

question. The defense with these handwritten notes would have been able to suggest that Ojeda

was willing to say anything that would help get Mr. Jimenez convicted. His willingness to hide

the truth called into the good faith of the investigation into Ms. Minas' homicide which he led.

He was the lead detective, and as Diecidue made clear in his deposition, Ojeda was in charge of

the investigation.

Such impeaching information showing that Ojeda and Diecidue were willing to hide

information from Mr. Jimenez's attorney during depositions also supports the idea that the

handwritten note from Diecidue's interview of Anwar Ali was left blank because Mr. Ali had

told him that when he could not find "Jose" the intended fare on October 5, 1992, he instead
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picked up someone else near the apartment complex who was looking for a cab ride and bleeding

from the face like he had been scratched in altercation with someone. Mr. Ali told Diecidue that

the fare he picked up was not Mr. Jimenez when Diecidue tried to get him to identify Mr.

Jimenez as the guy bleeding from the face. Diecidue decided not to write down any of what Mr.

Ali told him because it tended to suggest that someone else attacked Ms. Minas and was

scratched in the struggle. Of course, the real attacker in a struggle with Ms. Minas was likely

scratched and/or had Ms. Minas' blood on him or his clothing. Mr. Ali indicated that the fare

that was bleeding from the face explained his injuries to be the result of a mugging, and used this

to tell Mr. Ali that he had no money. As a result, Mr. Ali felt sorry for him and did not charge for

the ride he gave him and so it did not show up on the cab companies records. Mr. Ali did share

this information with the public defender investigator who interviewed him two weeks later.

To keep a lid on the information that Diecide received from Mr. Ali, not only did

Diecidue not write anything down, he Ojeda indicated that the report that he was suppose to have

written, somehow got lost. Since it has never surfaced and given Ojeda's and Diecidue's

willingness to dissemble during their depositions, Mr. Jimenez's counsel would have been able

to argue that was the reasons the alleged Ali report was supposedly lost. To build the case

against Mr. Jimenez, counsel would have been able to argue with these newly discovered

handwritten notes that Ojeda and Diecidue were discarding any information that would have

been helpful to Mr. Jimenez's counsel efforts to show his innocence.

From additional review of the documents that Mr. Jimenez was given access to for the

first time on July 30, 2018, he has discovered that there an eleven page handwritten document in

which Ojeda was given the questions he would be asked. The document is clearly not written in

Ojeda's handwritten. Both the questions and the answers that Ojeda is to give is in someone
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else's handwritten. Ojeda's direct examination at Mr. Jimenez's trial was conducted by Ann

Lyons. The handwritten in the 11 page document appears to match Ms. Lyons' handwriting as it

appears in the record. Her direct examination of Ojeda in many places is identical to that which

appears in eleven page document outlining both the questions and the answers to be given in

Ojeda's trial testimony. The document for many of the questions includes the answers Ojeda is

to give. At one point, there is a section that is marked with the word "out" in the margin showing

that this portion of the suggested testimony should not be given. This section concerned

Cardona's investigation regarding the white van under Ms. Minas' balcony. While Ojeda being

provided the questions he would be asked is not problematical, the document provides the

answers he is to given. Also indicating that some aspect is out also shows a direction to not get

into anything about Cardona's investigation of the white van. The existence of this document

could have been used to impeach his testimony. Because it could have been used to impeach

Ojeda, its existence is Brady material which should have been disclosed. A witness telling the

truth, particularly a police office, does not need to have answers to questions written out by the

prosecutor who is calling the witness to the stand.

Mr Jimenez submits that given that he first received access to the North Miami Police

Departments documents on July 30, 2018, he has good cause for this amendment.

Mr. Jimenez is continuing to investigate and will continue to file what he learns as he

learns it.

WHEREFORE, Mr. Jimenez respectfully requests that the factual allegations contained

herein be accepted as amending his Rule 3.851 motion that he filed on Monday, August 6, 2018.

Respectfully submitted,

/s/Martin J. McClain
MARTIN J. MCCLAIN
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Florida Bar No. 0754773
McClain & McDermott, P.A.
Attorneys at Law
141 N.E. 30th Street
Wilton Manors, FL 33334
(305) 984-8344
martymcclain@earthlink.net
Counsel for Mr. Jimenez

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing motion has been furnished

via the e-portal to all counsel of record on this 6th day ofAugust, 2018.

/s/Martin J. McClain
MARTIN J. MCCLA]N

8

165



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL

CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, Case No. F92-34156

Plaintiff, Judge Hersch

JOSE JIMENEZ,

Defendant

ORDER DENYING MOTION TO AMEND SUCCESSIVE MOTION TO VACA

JUDGMENTS AND SENTENCE

This cause having come before the court on Defendant's Motion to Amend Successive

Motion to Vacate e-filed on August 9, 2018, it is denied.

WHEREFORE, it is ORDERED AND ADJUDGED that Defendant's Motion to Amend
Motion Vacate Judgments and Sentence is DENIED.

No Motion for Rehearing will,be entertained.

Done and Ordered in Miami-Dade County this 9th day of August, 2018.

Mard Hersch
Circuit Court Judge

Copies to all counsel of record
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL

CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, Case No. F92-34156

Plaintiff, Judge Richard rsch

vs.

JOSE JIMENEZ, =

Defendant

ORDER DENYING SUCCESSIVE MOTION TO VACATE JUDG1 TS

CONVICTION AND SENTENCE

On December 14, 1994, the Defendant was sentenced to death for the murder of 63-

year-old Phyllis Minas. The facts of this case are set forth in Jimenez v. State, 703 So.2d 437

(Fla. 1997):

On October 2, 1992, Jimenez beat and stabbed to death sixty-three-year-old
Phyllis Minas in her home. During the attack her neighbors heard her cry, "Oh
God! Oh my God!" and tried to enter her apartment through the unlocked front
door. Jimenez slammed the door shut, locked the locks on the door, and fled the
apartment by exiting onto the bedroom balcony, crossing over to a neighbor's
balcony and then dropping to the ground. Rescue workers arrived several minutes
after Jimenez inflicted the wounds, and Minas was still alive. After changing his
clothes and cleaning himself up, Jimenez spoke to neighbors in the hallway and
asked one of them if he could use her telephone to call a cab.

Jimenez's fingerprint matched the one lifted from the interior surface of the
front door to Minas's apartment, and the police arrested him three days later at his
parents' home in Miami Beach. In 1994, a jury found him guilty of first-degree
murder and burglary of an occupied dwelling with an assault and battery and
unanimously recommended the death sentence.

Jimenez, at 438.

Multiple postconviction motions have been filed and previously ruled upon since direct
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appeal, a chronology of which is capably set forth in the parties' pleadings. On July 18, 2018,

Governor Scott signed a death warrant. At the direction of the Florida Supreme Court, this

court entered an order scheduling a public records hearing to be held on July 23, a Rule 3.851

motion to be filed by noon on July 24, and a Huff hearing to be held on July 26. Defendant

timely filed the first of the two Rule 3.851 Successive Motion to Vacate Judgments of

Conviction and Sentence he would ultimately file. In this first motion Jimenez raised issues

related to public records and the lethal injection protocol.

A Huff hearing was held on July 26, 2018. The Defendant's Motion was summarily

denied by written order on July 31, 2018. A notice of appeal was filed on August 1, 2018.

The instant motion, the second successive Rule 3.851 motion filed since the signing of

the warrant, was filed on August 6, 2018, to which the State responded on August 7, 2018. The

Huffhearing was held on August 8, 2018. This court now summarily denies relief and in doing

so addresses Jimenez's claim by each specific allegation.

Jimenez has framed his current claim as follows:

DEFENDANT WAS DEPRIVED OF HIS RIGHT TO DUE PROCESS
UNDER THE FOURTEENTH AMENDMENT TO THE UNITED STATES
CONSTITUTION AND HIS RIGHTS UNDER THE FIFTH, SIXTH, AND

EIGHTH AMENDMENTS, BECAUSE THE STATE WITHHELD
EXCULPATORY EVIDENCE WHICH WAS MATERIAL AND
EXCULPATORY IN NATURE AND/OR PRESENTED MISLEADING
EVIDENCE. DEFENDANT WAS DEPRIVED OF HIS EIGHTH AND
FOURTEENTH AMENDMENT RIGHTS AS A RESULT OF THE
STATE'S FAILURE TO HONOR ITS CONSTITUTIONALLY
MANDATED OBLIGATION TO DISCLOSE FAVORABLE EVIDENCE
TO THE DEFENSE AND REFRAIN FROM THE USE OF FALSE OR

¹ 622 So.2d 982 (Fla. 1993).
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MISLEADING EVIDENCE OR ARGUMENT AND THEREBY MISLEAD
THE JURY, THE JUDGE AND/OR DEFENSE COUNSEL.

Jimenez rests this claim upon officers' handwritten notes alleged to have been recently

provided by North Miami Police Department, pursuant to this court's order for disclosure of

public records. After culling through North Miami's submission, Jimenez pleads that eighty-one

(81) pages of notes had never appeared in earlier public records releases. He further asserts that

that these notes would have either enhanced the ability of defense counsel to impeach the

officers at trial, or that they reveal "unknown" previous interviews or information. Jimenez

maintains that these notes are "newly-discovered evidence" and that they constitute Brady2

material. A review of the record refutes these claims.

A. Taranco Statements. In paragraph 16 of his instant motion, Defendant alleges that one

page of notes reveal a previously unknown interview of Ms. Taranco obtained before her taped

statement to police began. This claim is refuted by the record. Attached to the State's Response

as Exhibit A is a transcript of the taped statement of Ms. Taranco. Within the first words spoken

during the taped interview (on page 2), the officer states: "Okay. Uh, what I would like to do is,

uh, we spoke to you natural before we went on the tape and interviewed you." The tape was

provided in discovery and clearly, the existence of a pre-tape interview was known by the

Defendant. Additionally, Ms. Taranco was questioned about the pre-interview by defense

counsel at trial. (Exhibit 1 attached.) This is not newly discovered evidence.

² Brady v. Maryland, 83 S.Ct. 1194 (1963).
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In the notes of Detective Decidue taken during the Taranco interview a few days after the

murder, the first five (5) lines of the notes are crossed through. Jimenez now claims that he was

with Ms. Taranco, at the victim's front door, during the attack. Therefore, he could not have

been the killer. He claims that the crossed-out sections confirm this. He is wrong. Attached as

exhibit B to the State's response are the notes. Deciphering.what is crossed out is not difficult,

and this court reads the crossed-out language as: "Heard one bang, went to investigate. Heard

second bang. While at door, observed defendant (D) coming from the third floor. Was wearing

no hat. First observed on ground floor with baseball hat."

This passage is consistent with the bulk of the notes that are not crossed out. More

importantly, this passage is virtually identical to what Ms. Taranco testified to at trial. (see TT.

617-624, attached as Exhibit 2.) Ms. Taranco was outside the victim's door for approximately

15 minutes before the police were called. She saw the Defendant come down the stairs after she

called the police. The crossed out section of the notes is likely due to error, not misconduct.

Defendant was given Ms. Taranco's taped statement prior to trial. Trial counsel inquired

about the un-taped portion of the interview at trial. This claim does not present newly

discovered evidence.

B. Yvette Imhoff. Defendant next contends that notes of a phone interview with his

ex-girlfriend, Yvette Imhoff, written a few days after the murder, provide exculpatory evidence.

While Imhoff provided largely negative information about the Defendant, she told the officer

that Jimenez had said that her infant daughter had made friends with some unidentified woman

downstairs. Defendant urges this as evidence that he had been present in the victim's apartment

at a prior time, thus explaining his fingerprint on the door.
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This is not newly-discovered evidence. In the portions of Detective Ojeda's report

attached to the State's response as Exhibit C, the interview, including the allegation that Jimenez

told her that her daughter "had made friends with some lady downstairs." It also noted that the

"lady" was not named and that the daughter was not allowed into other resident's apartment.

Additionally, it is logical that the Defendant would have known of this, and this information

would not be newly discovered. The Florida Supreme Court has previously addressed this

Defendant's earlier claim that his personally known information should constitute newly

discovered evidence:

This subclaim is also procedurally barred. The presence of Jimenez inside

Minas's unit on other occasions is necessarily based on his own personal

knowledge of his actions. Thus, the facts on which this subclaim is predicated

were known to Jimenez well in advance of the filing of the amended rule 3.850

motion. The subclaim is not based on newly discovered evidence.

Jimenez v. State, 997 So. 2d. 1056, 1068 (Fla. 2008). This portion of Defendant's claim

does not merit relief.

C. Defendant's interview. Defendant contends that notes of an interview in

Detective Diecidue's handwriting suggest that his initial statements showed his cooperation with

the police. He urges that this would have impeached the detective's assertion that Jimenez was

uncooperative and elusive. At the Huff hearing, defense counsel argued vociferously that for

Defendant to be convicted, the jury had to believe Detective Ojeda. Not having these notes from

which to impeach, Jimenez argues, impaired his defense. This argument has several flaws.

First, like the information above, Jimenez was aware of what he told the police. He had

every opportunity though discovery to develop the timeline of where he had been before, during,

and after the killing. His attorney at trial did exactly that though cross-examination of the State's
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witnesses. Second, his attorneys appeared to be aware of, and moved for the suppression of,

these statements. (TT 222, attached as Exhibit 3). Third, a review of Detective Ojeda's

testimony shows that he did not offer any evidence about the statements to him, cooperative,

uncooperative, or otherwise. Thus, no opportunity to impeach could have arisen.

Detective Ojeda's testimony is short and defense counsel successfully attacked his

credibility. (T.T. 761, Exhibit 4.) Defense counsel called Detective Ojeda as a defense witness

to again point out his lack of candor. (T.T. 835-836, Exhibit 5.) Defendant is not entitled to

relief on this claim.

D. Jeffrey Allen. Jeffrey Allen was a jailhouse snitch who wanted to be a witness against

the Defendant. Jimenez alleges that letters from Jeffrey Allen and the notes of Diecidue's

interview of Allen on March 13, 1993, are newly discovered information. However, Jimenez

fails to show how any of the information in the letters or notes is "newly discovered" or

exculpatory.

First, the police reports in this case clearly detail the same information that appears on the

notes. Further, Allen was deposed by Defense counsel. (Exhibit 6, attached.) Clearly, the

information, or ability to get the information by the exercise of due diligence was present.

Finally, Allen did not testify at trial. Thus, Jimenez suffered no prejudice from Allen, and

Allen's potential testimony could hardly be considered exculpatory.

As defense counsel concedes in footnote 14, he raised this Allen claim in the 2005

motion. It was rejected by the Florida Supreme Court:

Failure to Disclose Manipulations With Regard to the Jailhouse Informant Jeffrey

Allen
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Jimenez asserts that the State committed a Brady violation through the failure to

disclose the manipulations of the jailhouse informant Jeffrey Allen. The State

allegedly planted Allen in the jail to acquire evidence and implicate Jimenez in

the murder of Minas. Additionally, Jimenez alleges that despite the fact that the

State knew that Allen could not be used as a witness during the trial, the State

utilized Allen before the trial to force the public defender's office to withdraw

from representing Jimenez due to a conflict of interest (Allen was also previously

represented by the public defender's office in an unrelated case).

This subclaim is procedurally barred. There is no new evidence that was

unavailable to Jimenez when he filed the amended rule 3.850 motion. Instead,

when Jimenez's trial counsel deposed Detective Diecidue on December 13, 1995,

he stated that Allen had provided him with the confession of Jimenez that he had

murdered two females which matched the description of the Minas and Debas

murders.

Even without this procedural bar, this subclaim is without merit. The fact that

the public defender's office was forced to withdraw from representing Jimenez is

irrelevant with regard to this Brady claim. While Jimenez had a constitutional

right to counsel during the trial, he did not have the right to representation from a

particular attorney. Thus, Jimenez has not established a basis for relief.

Jimenez v. State, 997 So. 2d at 1071-1072.

E. Sessler Materials. Defendant next alleges that a fax coversheet from Steve Sessler (a

private investigator working for an alleged drug dealer named Calderon) shows that a Medellin

drug cartel directed the instant investigation and prosecution of the Defendant. Again, this claim

was previously raised in the 2005 motion. The Florida Supreme Court has already found this

claim to be without merit.

Influence ofCalderon

Jimenez also asserts that the State committed (1) a Brady violation when it failed

to disclose information with regard to the influence of Calderon and (2) a Giglio7

violation when it presented false evidence with regard to the influence of

Calderon. Jimenez contends that he was the victim of a tainted and biased

investigation orchestrated by Calderon, who was supposedly a known member of

a drug cartel. Calderon allegedly wished to retaliate against Jimenez because

Jimenez had an affair with his girlfriend, Debas, who was subsequently also

7

173



murdered. After the Miami Beach Police Department failed to initially charge

Jimenez for the death of Debas, Calderon decided to conduct his own

investigation of Jimenez and employed the services of a private investigator

named Sessler. When Minas was subsequently murdered in North Miami, Sessler

provided the North Miami Police Department with the findings from the

investigation concerning Jimenez that he had already conducted for Calderon.

This allegedly caused the North Miami Police Department, which was neither

neutral nor detached, to target Jimenez unfairly for the murder of Minas.

This subclaim is procedurally barred because it is not based on newly discovered

evidence. Instead, it had long been common knowledge that the North Miami

Police Department was given information that originated from the investigation

orchestrated by Calderon. Jimenez's counsel deposed Sessler on July 11, 1996.

During this deposition, Sessler acknowledged that he had been retained by

Calderon for the purposes of investigating Debas's death. Additionally, Sessler

stated that he had investigated whether Jimenez had been involved in the death of

Debas and the file from this investigation may have been given to the North

Miami Police Department. Finally, Sessler testified that he had prepared reports

from this investigation and those reports had been disclosed to the State. Further,

when Jimenez's trial counsel deposed Detective Diecidue on December 13, 1995,

he confirmed that Sessler had provided him with information concerning

Jimenez's possible involvement in the death of Debas while the investigation for

the murder of Minas was ongoing. Thus, Jimenez possessed the necessary

information to assert this subclaim in the amended rule 3.850 motion years ago.

Even without this procedural bar, the subclaim is without merit. First, the Brady

claim is without merit because there could be no prejudice to Jimenez. Jimenez

has not established a reasonable probability-i.e., a probability sufficient to

undermine confidence in the outcome-that the jury would have reached an

alternative verdict had the suppressed evidence been disclosed. See Strickler, 527

U.S. at 289, 119 S.Ct. 1936. If evidence of Calderon's influence had been
presented during the trial, this would have opened the door to potentially

damaging evidence concerning Jimenez's involvement in the death of Debas.

Thus, there is not a reasonable probability that if this information with regard to

the influence of Calderon had been disclosed to Jimenez, the jury would have

reached an alternative verdict.

Additionally, we conclude that the Giglio claim concerning the influence of

Calderon is without merit. "To establish a Giglio violation, it must be shown that:

(1) the testimony given was false; (2) the prosecutor knew the testimony was
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false; and (3) the statement was material." Guzman v. State, 868 So.2d 498, 505

(Fla.2003). Jimenez has not asserted that any false testimony with regard to the

influence of Calderon was presented during the trial. Instead, Jimenez merely

contends that the State colluded with Sessler in his assertion of a privilege during

a deposition to prevent disclosure of the reports that he had prepared. However,

this supposed false testimony was not presented during the trial, so it cannot form

the basis for a Giglio claim.

Jimenez, 997 So. 2d at 1069-1070.

F. The Cab Driver, Anwar Ali. Defendant next alleges that there is newly discovered

evidence relating to Ali the cab driver. He claims that while he was unable to find Ali for

testimony at trial, the police had Ali's address and phone number. Notably the public defender

representing Jimenez also had the address and phone number for Ali, and had, in fact, spoken to

him 11 months after the murder.

This claim was also raised in the 2005 motion, as noted in footnote 13 of Jimenez's

instant motion, and rejected by the Florida Supreme Court:

Information With Regard To Ali

Jimenez asserts that (1) the State committed a Brady violation when it failed to

disclose information with regard to the cab driver Ali or, alternatively, (2) trial

counsel was ineffective due to the failure to discover this information. The State

allegedly failed to properly advise Jimenez that Ali had given statements to law

enforcement that Jimenez was not the man that he had picked up in his cab on the

day of the murder. The State also allegedly harassed Ali on multiple occasions to

identify this passenger as Jimenez. Further, Jimenez asserts that this information

only became available in April 2005 when postconviction counsel McClain

interviewed Ali. Between October 1992 and April 2005, Jimenez alleges that Ali

was unavailable because he did not respond to the multiple subpoenas that had

been issued by defense counsel to interrogate him in deposition. Defense counsel

wished to question Ali with regard to statements he had allegedly made to the

public defender and handwritten notes of that public defender, who had been

assigned as Jimenez's original trial counsel but was later replaced by new

counsel.

9

175



This subclaim is procedurally barred. The record establishes that Jimenez was

aware of this information as early as December 11, 2002, when he filed a petition

for writ of habeas corpus with this Court. In that petition, Jimenez stated that

[a]ccording to Mr. Ali, the fare that he picked up at the apartment complex shortly

after 8:00 p.m. was bleeding from the face. Mr. Ali was unable to identify Mr.

Jimenez as this fare who was bleeding from his face. (Emphasis supplied.)

Whether this information was gathered from either the notes of the public

defender or some other source, Jimenez was already aware of this information as

early as December 11, 2002. The successive rule 3.851 motion was not filed

within one year of this date; thus, this evidence is not newly discovered and does

not provide a basis to review the merits of this subclaim. Additionally, Jimenez

has not established that a fundamental constitutional right, which provides a basis

for relief under this subclaim (or any other subclaim discussed below), was

formulated sometime after the convictions and sentence became final and should

receive retroactive application.

Even if there were no procedural bar, the subclaim with regard to Ali would be

without merit. To establish a Brady claim, the defendant must demonstrate that

(1) favorable evidence, which is either exculpatory or impeaching, (2) was

willfully or inadvertently suppressed by the State, and (3) the defendant was

prejudiced because the evidence was material. See Strickler v. Greene, 527 U.S.

263, 281-82, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999); Way v. State, 760 So.2d
903, 910 (Fla.2000). Here, the trial court correctly found that the first prong under

Brady was not satisfied because this allegedly suppressed information was neither

exculpatory nor impeaching. Ali would have merely testified that he picked up a

person, who stated that he had been mugged and was bleeding from the face,

approximately sixteen blocks from the crime scene and approximately thirty

minutes after the murder of Minas. This testimony from Ali would not have

logically connected the person that he picked up in his cab to the murder. Also,

Jimenez has failed to allege how this testimony from Ali would impeach any of

the evidence presented by the State during the trial. Thus, the record conclusively

refutes this subclaim.

Jimenez, 997 So. 2d at 1064-1065. (footnotes omitted.) This claim is without merit.

While Defendant claims that the information within the notes are newly discovered

evidence and exculpatory evidence, an examination of the material and the record compels a

10
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finding otherwise. The record reveals that all of the information was in the hands of the

Defendant and his counsel, or obtainable through due diligence. He also fails to show he was

prejudiced by not being provided with these notes at an earlier time.

WHEREFORE, it is ORDERED AND ADJUDGED that Defendant's Motion for

Postconviction Relief is DENIED.

No Motion for Rehearing will be entertained.

Done and Ordered in Miami-Dade County this 9th day of August, 2018.

Richard Hersch
Circuit Court Judge

Copies to:
Martin McClain, counsel for Defendant
Lisa Marie Lerner, AAG

Melissa Roca,AAG

Fariba Komeily, ASA

Abbe Rifkin, ASA

All other counsel of record
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1 to Detective O' Jeda from North Miami?

2 A Yes.

3 Q And you gave it to him at approximately 4:57 p.m. on

4 October 7, 1992?

5 A Right. Because I left a little early at work to go.

6 Q And you were sworn to tell the truth at that time?

7 A Right.

8 Q And the detective was questioning you with regards to

9 what occurred that evening, October 2nd?

10 A Uh-huh.

11 Q Correct?

12 A Yes.

13 Q If you would please, we'll turn to Page 2. And you

14 were asked this question by Detective O' Jeda and you gave that

15 answer. I'm going to ask you to recall them.

16 Question: "Okay. What I would like to do is we

17 spoke to you before we went on the tape -- this was a

18 taped statement -- and interviewed you and we spoke to you

19 about the homicide and what role you played in it on

20 October 2. "

21 ' "What I would like to do is, I would like you once

22 again to go over that, if you will, with us and explain to

23 us exactly what happened that particular evening. "

24 And this answer by you,

25 Answer: "Okay. Around eight o'clock I arrived from
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1 A We were coming from going to the bank and to the

2 Cuban grocery.

3 Q At that time did you see someone you knew from the

4 building?

5 A Yes.

6 Q And who was that?

7 A Jose was coming down.

8 Q Where was he?

9 MR. MATTERS: I cannot hardly hear.

10 THE COURT: Just a moment. There is an awful lot of

11 noise.

12 Ma'am, I'm going to ask you if you would speak loudly

13 so that everyone can hear you.

14 Ask that last couple of questions again.

15 MS. LYONS: Certainly.

16 BY MS. LYONS:

17 Q At that time did you see someone you knew from the

18 building?

19 A Yes.

20 Q And who was it that you saw?

21 A Jose. Jose Jimenez.

22 Q Where was he when you saw him?

23 A He was coming down the stairs towards the parking

24 lot.

25 Q Did you see what he was wearing at that time?
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1 A He was wearing like a cap, something on his head.

2 Q Did you notice the color of the hat?

3 A Several colors.

4 THE COURT: Didn't hear?

5 THE WITNESS: Several, various colors.

6 BY MS. LYONS:

7 Q Did you see where he went at that time?

8 A He went into the parking lot going towards the

9 southeast area of the parking lot.

10 Q Do you see the individual that you know as Jose

11 Jimenez in the courtroom today?

12 A Yeah. He's there.

13 Q Can you please point to him.

14 A (Witness points.)

15 Q Can you describe an article of clothing that he's

16 wearing?

17 A White shirt, like a blue or dark coat.

18 MS. LYONS: Let the record reflect the witness has

19 identified the defendant, Jose Jimenez.

20 THE COURT: The record will so reflect.

21 BY MS. LYONS:

22 Q How was it that you knew the defendant Jose Jimenez?

23 A He lived in the building. He was our neighbor.

24 Q Do you know what apartment he lived in?

25 A He lived in 309.
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1 Q After you saw the defendant that evening, what did

2 you do?

3 A We went into the trunk of my car to get the groceries

4 and then went up to my apartment.

5 Q How did you get up to your apartment?

6 A Through the stairs.

7 Q How long did it take you from the time you saw the

8 defendant coming down to the parking lot to get to your

9 apartment?

10 A I would say around four minutes, something like that.

11 Q Was anyone else in your apartment when you entered at

12 that time?

13 A My aunt was in the apartment.

14 Q Once in your apartment, what happened?

15 A We went to the kitchen to put the groceries on the

16 kitchen table. Then I talked to my aunt. She was worried

17 about us being late. We normally get home earlier and we

18 talked with her for a few minutes.

19 Q At some point did Mary Griminger leave your

20 apartment?

21 A Yes. After that she went to go to her apartment on

22 the third floor.

23 Q And about how long was Mary in the apartment with you

24 before she left to go to her apartment?

25 A I would say five, six, maybe more minutes.
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1 Q When Mary left to go to her apartment, where did you

2 go?

3 A I went to the doorway to wait till she went up.

4 Q And where is Mary ' s apartment?

5 A Mary's apartment is on the third floor, 307.

6 Q Did you then go back to your own apartment?

7 A I was backing up to close the door.

8 Q And what happened as you backed up in your apartment?

9 A I heard a noise, a thump, and Mary had been

10 complaining about being Vertigo, dizziness, so I went out

11 towards the door and started calling her name because I thought

12 she may have fallen down.

13 Q And what happened next?

14 A She didn't answer. And then I heard a voice, "Oh my

15 God, oh my." And I didn't pay too much attention to the voice

16 because I was trying to get a response and, as I said, I was

17 worried about her falling.

18 Q After you heard, "Oh my God. Oh my God, " did you

19 hear anything else?

20 A A second noise louder than the first one.

21 Q Where were the noises, the, "Oh my God" and the

22 second noise, where were they coming from?

23 A From Phyllis ' apartment.

24 Q Where were you standing at that time?

25 A My doorway.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751

184



621

1 Q At that point did you notice anything unusual about

2 Phyllis ' doorway?

3 A Yeah. The screen door was halfway open, like 45

4 degrees.

5 Q Earlier when you came up the stairs from the parking

6 lot with the groceries, did you pass Phyllis' doorway?

7 A No, I don't have to because my door is just in front

8 of the stairs.

9 Q At that time did you notice Phyllis ' door?

10 A No, I didn't look that way so I don't know.

11 Q At other times have you noticed Phyllis ' door open?

12 MR. MATTERS: Objection.

13 THE COURT: Legal objection. Grounds?

14 MR. MATTERS: Relevance and immaterial what happened

15 other times.

16 THE COURT: Overruled. You may answer.

17 THE WITNESS: The screen door was never open but her

18 door, her inside door, she had it open sometimes.

19 BY MS. LYONS:

20 Q And you saw that on several occasions?

21 A Yeah. When you pass by there and she would be

22 sitting in the living room and she would say hello, whatever.

23 Q After hearing the noise and the call from Phyllis'

24 apartment, what happened next?

25 A Lecrecia came out of the apartment because she heard
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1 the noise, too. We say, "Do you hear a noise," and we realize

2 the thing, the screen door being unusual and the fact Phyllis

3 had a heart attack we thought she had had a heart attack so we

4 went to her apartment.

5 Q Thinking that Phyllis might have had a heart attack,

6 what did you and Lecrecia do?

7 A We went toward her apartment and tried to get her.

8 We started calling her. Then Lecrecia went to the window, the

9 kitchen window, and told me it ' s dark. The lights were off .

10 So she came back to where I was by the door.

11 Q At that point what did Lecrecia do?

12 A She touched the doorknob and the door opened a little

13 bit and then it was shut again from the inside.

14 Q At that point did you continue to try and get

15 Phyllis ' attention?

16 A Yes. I thought that maybe she had fallen towards the

17 door, you know, and was trying to get help. She has -- instead

18 of being able to open, had fallen against the door and so we

19 started banging real hard and calling her name real hard but no

20 response.

21 Q At this point did you contact another one of your

22 friends?

23 A Yes. We contacted Mary Griminger, trying to see if

24 we can reach her on the phone, see if she may not be able to

25 reach the door but the phone and maybe be able to get in touch
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1 to see if she was having trouble.

2 Q Did Mary have Phyllis' number?

3 A The phone she had was an old one. That didn't work.

4 Q At this point do you decide to try some other way to

5 see whether or not Phyllis was, in fact, in the apartment?

6 A Yes. I went down to see if her car was there and I

7 went down and saw what I thought was her car and went up. I

8 don't recognize brands well but I knew the color, but

9 unfortunately there were three red cars parked next to each

10 other so when I went up I asked Mary to see if she recognized a

11 car.

12 Q When you left to look at Phyllis' car, who was

13 outside of Phyllis' apartment?

14 A Lecrecia and Mary.

15 Q And when you returned who was outside of Phyllis'

16 apartment?

17 A Lecrecia and Mary.

18 Q Once you returned and asked Mary to go look, did she

19 go look?

20 A She went down.

21 Q And where were you?

22 A By Phyllis' door.

23 Q And who was with you?

24 A Lecrecia.

25 Q After Mary returned, did Lecrecia also go to look?
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1 A She went down, too.

2 Q At some point did the three of you decide to call the

3 police?

4 A We were worried. No answer. She might be having a

5 heart attack and decided we have to get some way to get inside

6 the apartment so we decided to call the police.

7 Q And about how much time had elapsed from the time you

8 first heard the thump to the time you decided to call the

9 police?

10 A Like ten to fifteen minutes, at least.

11 Q Who called the police?

12 A I did.

13 Q Did Mary and Lecrecia remain at Phyllis' door when

14 you went to call the police?

15 A Yes.

16 Q Did you see the defendant again that evening?

17 A Yeah.

18 Q When was this?

19 A After I called the police and we went to the hall to

20 wait for the police to come, he was coming from his apartment

21 from the third floor coming down.

22 Q Did you notice anything different about his

23 appearance at this time from when you had seen him earlier?

24 A He was really clean. He didn't have anything on his

25 head. His hair was pulled right tight back.
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1 Q Did he say anything?

2 A He said, "What ' s happening? "

3 Q And did someone tell him what had happened?

4 A Lecrecia told him we think that Phyllis may be

5 happening a heart attack.

6 Q After speaking with Lecrecia what did the defendant

7 do?

8 A He ' s standing by the railing which is on the end of

9 the hall.

10 Q Where does the railing face?

11 A The south of the building.

12 Q What happened next?

13 A Then after that my aunt who was also standing out

14 there say the police is coming now, to let me know that the

15 police was coming because we were still by Phyllis ' door trying

16 to see if we hear anything or heard anything.

17 Q Did the defendant ask to do something at that time?

18 A Not to me, no. He asked my mother -- my mother was

19 by my door -- he asked my mother to use the phone to call a

20 taxi.

21 Q Did you see the defendant again at all that night?

22 A Nope.

23 Q What happened next?

24 A Then the police came and they called her the same way

25 we were doing. So they asked did we have a set of keys.
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1 MR. BAND: I hate to suggest this but the motion

2 before the Court is a standard Public Defender motion

3 alleging certain statements to be suppressed.

4 MR. KASSIER: The only variance on the standard, so to

5 speak, the nature of the motion is that in addition -- let

6 the record reflect that Mr. Jimenez is now before the

7 Court.

8 The only addition to the standard motion would be to

9 suppress any and all statements that Mr. Jimenez made while

10 in police custody to either Detective Ojeda or Detective

11 Diecidue and any other statements that may have been

12 overheard by other officers.

13 There was a second ground for the motion. I would

14 proffer to the Court that during the course of this case

15 there were statements made right before Mr. Jimenez was

16 arrested. A statement that was made to him -- to his

17 probation officer.

18 The witness' name is Rochelle Baron, B-A-R-O-N, and we

19 simply filed a motion to suppress as to any statements he

20 may have made to her on the basis that she was a police

21 agent, an agent of the State.

22 And also the fact that Mr. Jimenez, as the Court

23 should be aware of by now, was on probation at the time he

24 was arrested for this offense and therefore, under the

�04225 terms of probation, he was required to answer truthfully
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1 any questions asked of him by a police officer and he was

2 also required to inform the probation department of any

3 arrests that were occurring or might occur.

4 THE COURT: So the grounds that the probation off icer

5 was an agent of the State and it was a compelled

6 interview ---

7 MR. KASSIER: No, I don't know at this point. I guess

8 I'd have to have Mr. Band and Ms. Lyons address the Court

9 but I don't know what, specifically what facts are going to

10 be stipulated for the purposes of this hearing.

11 MR. WHITE: Judge, I have spoken with Ms. Lyons and

12 the probation officer whose testimony we're talking about.

13 His deposition is in the file. I have no problem with

14 stipulating to the contents of that deposition.

15 THE COURT: That's of the probation officer?

16 MR. WHITE: Right. And let me just give the Court a

17 little background so that the Court doesn't feel that

18 anyone is being misled here.

19 The facts and circumstances surrounding the statement

20 allegedly made by our client to this probation officer are

21 as follows:

22 On the day, October 5th, 1992, I believe, when my

23 client was arrested, he was advised that his house was

24 basically surrounded and that the officers were there to

25 arrest him.
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1 At that point, numerous conversations are had between

2 the officers and our client telephonically. He was inside

3 his parents' house on Miami Beach, and they're outside

4 talking to him on a cellular phone.

5 But be that as it may, a call ostensibly is made from

6 our client to his probation officer, the contents of that

7 phone conversation are reflected in the deposition and

8 that's what we're talking about suppressing.

9 THE COURT: So he calls the probation officer while

10 they're surrounding the house?

11 MR. WHITE: This is correct. At that time he, having

12 stated the statements and the probation officer's testimony

13 is and they allege that our client made a statement to his

14 probation officer --

15 THE COURT: I'm listening.

16 MR. WHITE: Want me to wait, Judge?

17 THE COURT: No, that's okay.

18 MR. WHITE: Ostensibly saying words to the effect that

19 I'm very concerned that I'm being -- because I'm going to

20 be arrested for stabbing someone.

21 I'm just paraphrasing, those aren't the exact words

22 but that's basically it. And that's the statement that

23 we're wishing to suppress with regard to the probation

24 officer, with regard to the statements made to the

�04225 Detectives Ojeda and Diecidue at the police station.
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1 We are discussing the suppression of those statements

2 made or any comments made whatsoever by our client from

3 approximately 3:30 until 4:45 when he was advised of his

4 rights even though he was with them for about an hour and a

5 half prior to being advised of his rights.

6 Now, Ms. Lyons and Detective Ojeda spoke two days ago

7 when we were at her office and we had some indication that

8 they will not be using any of those comments. I don't know

9 what the State's position is as to that, that's our motion

10 to suppress. The statements made to Detectives Ojeda and

11 Diecidue being made prior to being given his rights.

12 MR. WHITE: Right. And their depositions reflect that

13 -- even though their depositions reflect it.

14 THE COURT: State, what is your position?

15 MR. BAND: Judge, as to the later statement concerning

16 made to Detectives Diecidue and Ojeda, the State is not

17 planning on introducing those statements but we are not

18 suggesting that they were not, in any way, consensual. We

19 are choosing not to use that during the course of the

20 trial.

21 In regard to the matter involving the probation

22 officer, Ms. Baron, we do plan on introducing that

23 statement. And Mr. Matters' comments concerning the

24 statement are substantially accurate.

25 The defendant is surrounded in a home, he decides of
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1 his own volition to call his probation officer, they engage

2 in conversation the ending point of which he walks out and

3 is then taken into custody by the Miami Police Department.

4 What's important to put in a contextual sense for Your

5 Honor is that prior to that statement made to the probation

6 officer where Mr. Jimenez suggests that they are here to

7 talk to him about a stabbing or that he is believed to have

8 committed a stabbing, the importance of that is that prior

9 to that time, the only one who talked to Mr. Jimenez was

10 Detective Ojeda and Detective Diecidue.

11 In their conversation was, "I want to talk to you

12 about some burglary, '' so there was no mention whatsoever

13 about any stabbing. It was only when the defendant,

14 himself, said to his probation officer there was a

15 stabbing, and it did involve a stabbing and that was the

16 importance of it.

17 If the Court would read, I believe, Ms. Baron's

18 deposition taken on the 23rd of March, 1993, I believe it

19 lays out the factual basis surrounding that statement. We

20 can also supplement that sworn statement of Ms. Baron as

21 well which defense also has a copy of.

22 THE COURT: Is there any point that you wanted to make

23 at this point or any case law that you want me to review in

24 terms of whether or not, first of all, the probation

�04225 officer would be considered an agent of the State and
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1 whether or not this was a compelled statement pursuant to

2 his being on probation?

3 MR. KASSIER: At this point I do not have any specific

4 case law as to the issue of whether or not these statements

5 would constitute compelled statements in the sense that I

6 don't have any cases specifically dealing with statements

7 made to probation officers.

8 At this point I would be relying on the Florida

9 statutes themselves which considers the probation officer

10 is a sworn officer and a State official and by terms of the

11 off icial that there were requirements made upon Mr.

12 Jimenez. But to speak and answer and have conversations

13 with his probation officer related to any rearrests or with

14 the responsibility he was going to be be arrested ---

15 THE COURT: Do you have the probation form? Case

16 Number 9 -- I guess it's not printing out. It's 90 what?

17 MR. WHITE: And just to correct the record somewhat,

18 we're talking about probation. Actually, my client was on

19 community control.

20 THE COURT: What I would suggest that we then do since

21 we're not going to need live testimony that I do review the

22 depositions and the sworn statement. I'd also like to

23 review the probation and the forms that he signed when he

24 was placed on probation and see if this has some -- any

�04225 effect in any way.
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1 MR. KASSIER: If I had any case law, if I do come

2 across case law, I will supplement -- I will get copies to

3 the Court and State this afternoon.

4 MR. WHITE: I would suggest one thing and that is, I

5 certainly -- I want you to read the decision because that's

6 the testimony we stipulated to.

7 I don't really see any necessity, number one, for you

8 to read the sworn statement because it's basically the

9 same. But number two, we are not -- and I don't think that

10 what Mr. Band says is a hundred percent proper for the

11 ruling or for a determination in a motion to suppress --

12 why they want to introduce this statement, and what it

13 would show in the trial.

14 As to whether or not there's knowledge of our client

15 as to the commission of the crime has nothing to do with

16 the admissibility of the statement and I don't think that

17 the Court need consider whether or not -- why they want the

18 statement.

19 THE COURT: I agree.

20 MR. WHITE: That's not proper.

21 THE COURT: I agree. We are not in a situation where

22 the Court would consider relevance of the statement.

23 MR. BAND: I want to put it in contextually. We are

24 only here for the sole purpose of determining

�04225 admissibility.
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1 THE COURT: And the statement is the statement of the

2 probation officer's sworn statement.

3 MR. WHITE: It's all the same.

4 Oh, I don't think it's going to give anything new

5 because the sworn statement is exactly -- was taken by the

6 officers maybe two or three days to a week subsequent to my

7 client's arrest. Her deposition is identical to it so I

8 mean, I don't think it makes any difference. I don't think

9 you need to spend your time to read it.

10 THE COURT: Is there any reason I need to read the

11 sworn statement?

12 MR. WHITE: There is nothing in contrast.

13 MR. BAND: There is nothing contradictory but it is a

14 more complete picture.

15 MR. WHITE: I don't think it would be admissible in a

16 motion to suppress to bring in a sworn statement for

17 rehabilitation unless I tried to cross examine her as to

18 whether or not there was a contradiction in it.

19 THE COURT: Unless there's anything in there that is

20 not also contained in the deposition, I don't see why I

21 need to review it. So, I'll just read the deposition and

22 if either side wants me to review any case law, drop it of f

23 on Monday.

24 MR. KASSIER: What's our scheduling for Monday?

�04225 THE COURT: I'm hoping to start at 11. I'm hoping to
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1 begin at 11.

2 MR. KASSIER: I need to know whether I can go to other

3 courts to take care of calendar calls.

4 THE COURT: Yeah. It'll be over fairly quickly

5 because I know nothing will be resolved.

6 MR. WHITE: We're going to start whenever we start.

7 You're going to have how many people to start?

8 THE COURT: 45. Jury panel of 45. See if we get a

9 panel out of that 45, if not we'll bring back more the day

10 after, Tuesday.

11 MR. BAND: In terms of having my witnesses available?

12 THE COURT: Tuesday. I certainly won't start

13 witnesses Monday, okay.

14 MR. KASSIER: Thank you, Judge. Sorry about the

15 misunderstanding this morning.

16 THE COURT: Okay. We're in recess till 1.

17 (Thereupon, the proceedings were concluded at 11:45

18 a.m.)

19

20

21

22

23

24

25

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751

199



231
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3

4

5 STATE OF FLORIDA)
) SS:
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7

8
I, MIRIAM C. SCHULHOF, Registered Professional
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1 IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN

2 AND FOR DADE COUNTY, FLORIDA

3 CRIMINAL DIVISION

4 CASE NO. 92-34156

5

6
THE STATE OF FLORIDA, )

7 )
Plaintiff, )

8 )

9
JOSE ANTONIO JIMENE Z , )

10 Defendant. )
)

11

12

13 Proceedings had and taken before the Hon ble LESLIE

14 ROTHENBERG, Judge of said Court, Metropolitan stice building,

15 Miami, Dade County, Florida, on the 3rd day of October, 1994,
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1 A I did on that particular document. He had given me

2 verbal consent prior to it, being shown the actual document.

So I had no problem with signing it.

4 Q So, in other words, you signed a document as a

5 witness to someone's signature that in reality merely verified

E his oral consent to search?

A Correct.

Q And really didn't witness it?

A I didn't witness the actual signature.

Q Is that true for both consents?

A That's true, yes.

Q But you went to both of those locations?

1 A I'll sorry. Not to Miami Beach.

�04214 MS. LYONS: Objection, your Honor.

15 MR. MATTERS: Not going into what he did.

16 THE COURT: Overruled.

17 THE WITNESS: I did not go to Miami Beach.

18 BY MR. MATTERS:

19 Q Okay. But you did go to Miami Beach earlier in the

20 day when my client was arrested?

21 A Yes.

22 Q And left your card at the door?

23 A Yes.

24 Q And then he called the police and we heard what

25 occurred?
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1 A Correct.

2 Q Now, how long was the investigation at Apartment 207

3 the first evening? About how long was the crime scene there?

4 A How long was crime scene there? I would say

5 approximately fram the time I got there with Detective Pearce

6 and assigned him as the lead, I'm not certain about what time

7 they left but sometime early in the morning.

8 Q Would you say at least five hours?

9 A I would say so.

10 Q And some time later they were back in another

11 apartment in that complex?

12 MS. LYONS: Objection.

13 THE COURT: Sustained.

�04214 BY MR. MATTERS:

15 Q Now, people who were residents of the condominium

16 were not instructed to stay indoors, were they, at any time

17 during the five hours that police units were in?

18 A Were they what?

19 Q Required to say indoors in their homes?

20 A No. Why would I require them to stay indoors?

21 Q They could walk about the condominium?

22 A Correct.

23 Q Certainly you or any officer at your direction

24 instructed people not to talk about whatever was happening in

25 that condominium; did you?
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1 A No.

2 Q Now, when you first walked into the crime scene

3 yourself, you indicated to Ms. Lyons you made some

4 observations; correct?

5 A That's correct.

6 Q You're a trained homicide investigator so obviously

7 the first thing you do is look around a little bit?

8 A Correct.

9 Q And it's true, is it not, that you saw blood on the

10 floor in the foyer?

11 A There was a small amount of blood, yes.

12 Q And you also saw blood in the kitchen?

13 A I didn't.

14 Q On the floor?

15 A I don't recall seeing any blood in the kitchen.

16 Might have been between the foyer and the kitchen area, not

17 actually inside the kitchen.

18 Q But in different spots?

19 A Like in the doorway area.

20 Q At least two different spots?

21 A In one spot, I would say, not two different spots.

22 Q You wrote a report in this case?

23 A Yes, I did.

24 Q And you already gave a deposition in this case;

25 didn't you?
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1 A Yes.

2 Q While I'm looking for this let me ask you another

3 question. You yourself -- you testified based on the arrest

4 warrant for my client, when you arrested him you actually

5 weren't an affiant in the arrest warrant?

6 A That's correct.

7 Q It was Detective Diecidue?

8 A Yes. He was an affiant.

9 Q And you didn't sign that either?

10 A No, I didn't.

11 Q I mean, as the affiant?

12 A No.

13 Q On page 8 of your deposition, detective, which was

14 taken -- hold on -- on July the 28, 1993, can we go to Page 8.

15 Are you with me?

16 A Yes, I am.

17 THE COURT: What page is it?

18 MR. MATTERS: Page 8 starting with line 11 going

19 through the answer to approximately line 20.

20 BY MR. MATTERS:

21 Q Do you recall this question and this answer?

22 Question: "What did you do after you spoke with

23 Officer Korland?"

24 Answer: "At that particular point we walked through

25 the apartment. When I say we, Detective Pearce had gone
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1 A Yes.

2 Q While I'm looking for this let me ask you another

3 question. You yourself -- you testified based on the arrest

4 warrant for my client, when you arrested him you actually

5 weren't an affiant in the arrest warrant?

6 A That's correct.

7 Q It was Detective Diecidue?

8 A Yes. He was an affiant.

9 Q And you didn't sign that either?

10 A No, I didn't.

11 Q I mean, as the affiant?

12 A No.

13 Q On page 8 of your deposition, detective, which was

14 taken -- hold on -- on July the 28, 1993, can we go to Page 8.

15 Are you with me?

16 A Yes, I am.

17 THE COURT: What page is it?

18 MR. MATTERS: Page 8 starting with line 11 going

19 through the answer to approximately line 20.

20 BY MR. MATTERS:

21 Q Do you recall this question and this answer?

22 Question: "What did you do after you spoke with

23 Officer Korland?"

24 Answer: "At that particular point we walked through

25 the apartment. When I say we, Detective Pearce had gone
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1 with me to the scene. We walked through the apartment.

2 We noted blood on the floor of the foyer."

3 You didn't say a small amount of blood. You said

4 blood?

5 A Correct.

6 Q And then it says there was a nightgown there. There

7 was apparently blood in the kitchen and you go on to list

8 whatever else you saw.

9 A Correct.

10 Q So that does infer, does it not, that there is blood?

11 A Yes.

12 Q Now, part of the basis of the arrest warrant which

13 you suggested that you had gotten, but in right Diecidue was

14 the affiant for, was not only the fingerprints but also

15 testimony or knowledge that you had gathered from Officer

16 Cardona about her observations of the defendant being on the

17 scene that night; correct?

18 A That ' s correct. Along with identification of the

19 defendant himself in a photo line-up.

20 Q That's correct. So there were basically three

21 things?

22 A Correct.

23 Q Am I right? The fingerprints, Merriweather's

24 identification and Cardona seeing him, matching him to the

25 description given by Merriweather to you, that ' s listed in the
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1 A Form to you meaning all police officers.

2 MS. LYONS: Objection, your Honor.

3 THE COURT: Sustained.

4 MR. MATTERS: May I come sidebar?

5 (Thereupon, the following proceedings were had out of

6 the presence of the jury:)

7 THE COURT: Let me see if I understand. You're

8 talking about the basis of the warrant?

9 MR. MATTERS: That's correct.

10 He is the lead investigator. Originally on direct he

11 indicated he got the arrest warrant and executed it.

12 Since I now have him testify about not being the actual

13 affiant, he also testified prior of the three basis for

14 the warrant. Number one, that being the fingerprints,

15 two, being the identification by Merriweather, three,

16 being the information obtained from Officer Cardona about

17 my client.

18 I now want to go into that with him since he's the

19 lead investigator. He got the warrant and that was the

20 basis.

21 MS. LYONS: First of all, to make the record clear he

22 didn't say he got the warrant personally. He said he

23 obtained a warrant. That's number one.

24 MR. MATTERS: True.

25 MS. LYONS: The difference between him questioning
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1 him as to what information he based it on and being

2 allowed to go into specifics of a conversation that he had

3 with Officer Cardona which is purely hearsay and the

4 purpose they want to bring this in is because they want to

5 bring out that the description Officer Cardona gives of

6 the defendant when she sees him is, in fact, different

7 from the description given by the female witnesses who saw

8 him.

9 If he wants to bring in that discrepancy, once again,

10 let him call that officer and get that information from

11 him. But eliciting that from this witness from what she

12 said is purely hearsay.

13 MR. MATTERS: And that ' s why I gave you the case law

14 before. It clearly allows me to do it.

15 THE COURT: For what purpose?

16 MR. MATTERS: To impeach. I'm trying to bring him to

17 impeach other people's testimony, not for the truth of

18 what she said, simply to impeach the description given by

19 Merriweather.

20 THE COURT: It's improper because impeachment -- it's

21 still hearsay. If you want to impeach what a witness told

22 a police officer, you have to bring the police officer and

23 then you' re certainly permitted. But to ask this witness

24 about information that's contained in an affidavit by

25 another officer as to what a third officer told that
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1 officer is about three forms of hearsay.

2 MR. MATTERS: How about this. My question will be,

3 did you personally speak to Officer Cardona? Did you get

4 a description?

5 THE COURT: It's hearsay. Its hearsay on hearsay.

6 MR. MATTERS: How?

7 THE COURT: You have to bring in Cardona.

8 MR. MATTERS: If she gave to this officer --

9 THE COURT: That ' s the rule. You can disagree and

10 that's my ruling. It is hearsay. It's hearsay on

11 hearsay.

12 If you want to impeach what the witness told Officer

13 Cardona, you must call Officer Cardona.

�04214 MR. MATTERS: You aren't seeing the point. The facts

15 are as follows. Cardona walks in the lobby of this

16 building. She observes the defendant coming out of the

17 elevator. She described what he ' s wearing. She described

18 how he appears. It is reflected in the A Form or arrest

19 warrant. She told this detective, I believe, what she

20 observed.

21 THE COURT: That ' s not impeachment. All it is is

22 different evidence.

23 MS. LYONS: Still hearsay.

24 THE COURT: It ' s not impeachment at that point. All

25 it is is conflicting testimony. You have to bring in the
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1 witness. It's not impeachment.

2 If you say that a witness testified differently than

3 what he testified to in court, that's impeachment. But

4 because there's different evidence in the case doesn't

5 make it impeachment. You want to call Officer Cardona,

6 you can do that.

7 MR. MATTERS: Okay. I understand the Court's

8 ruling. I'm telling you I'm relying on the two cases I

9 gave you which say that's not true. The law is clear.

10 Impeach another witness' testimony through a witness

11 testifying, not for the truth of what's said but that

12 another totally different thing is said by another witness

13 because that's what the cases stand for.

14 THE COURT: I don't know if this case stands for the

15 proposition that you can impeach a witness through hearsay

16 of a third witness with the second witness --

17 MR. MATTERS: That's what it says.

18 THE COURT: Okay.

19 MS. GAY: I read it. It can be an exception to bring

20 in hearsay to establish that the statement was indeed

21 made, however, that is not what they're trying to do.

22 They are trying to bring it in for the material fact of

23 the identification given by Cardona. They are not trying

24 to bring in that he made a statement. They're Trying to

25 bring in the substance of Cardona's identification which

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751

212



770

1 is for the truth of the matter and does qualify as

2 hearsay.

3 THE COURT: Also not impeachment.

4 (Thereupon, the sidebar conference was concluded and

5 the following proceedings were had in the presence of the

6 jury:)

7 BY MR. MATTERS:

8 Q Detective, you as the lead detective in this case

9 gathered all of the information from the officers involved in

10 this investigation --

11 A That's correct.

12 Q -- in order to arrive at whatever decision you

13 arrived at?

�04214 A Yes.

15 Q And you utilized what you learned at the scene from

16 the crime scene people?

17 A Correct.

18 Q You utilized what you learned from talking to

19 officers on the scene such as Korland and Cardona?

20 A Correct.

21 Q And you utilized whatever you learned from the Metro

22 Dade Crime Lab?

23 A Correct.

24 Q Now, as of this date you have not found a murder

25 weapon; have you?
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1 A No, we have not.

2 Q And as of this date, you have never found or known to

3 you any blood from the victim on my client or on any of his

4 property or clothing; did you?

5 A No. We have not.

6 Q You never found on my client or in his property any

7 property belonging to the victim?

8 A No, we did not.

9 Q In fact, during the investigation of this homicide,

10 nothing was taken from the victim' s home; is that correct, that

11 you're aware?

12 A No.

13 MS. LYONS: Objection. Withdraw the objection.

14 THE WITNESS: No way for me to know.

15 BY MR. MATTERS:

16 Q You have never been told by anyone that something was

17 missing based on an investigation in this case?

18 A No.

19 MS. LYONS: Objection, your Honor.

20 THE COURT: Sustained.

21 BY MR. MATTERS:

22 Q All of the properties that were inventoried in this

23 case, you as the lead investigator, were given back to the

24 family members; correct?

25 A When you say properties --
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1 Q Properties found in the apartment that night.

2 A There were some things given back, yes.

3 Q And the only thing that wasn't given back would be

4 any of what is used for evidence?

5 A Correct.

6 MR. MATTERS: I don't have anything further.

7 THE COURT: Any redirect?

8 MR. BAND: No.

9 THE COURT: Thank you. You may be excused.

10 (Thereupon the witness was excused.)

11 MR. BAND: State calls Rochelle Baron.

12 THEREUPON --

13 ROCHELLE BARON

14 Was called as a witness and, having been first duly sworn, was

15 examined and testified as follows:

16 THE COURT: You may proceed.

17 DIRECT EXAMINATION

18 BY MS. LYONS:

19 Q Good afternoon.

20 A Hi.

21 Q Can you tell the members of the jury your name?

22 A My name is Rochelle Baron.

23 Q Do you know an individual by the name of Jose

24 Jimenez?

25 A Yes.
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1 identification, that of being Jose Jimenez'?

2 A That's right.

3 Q Not of Phyllis Minas?

4 A That's correct.

5 MR. KASSIER: I have no further questions.

6 THE COURT: Thank you, sir. You may be excused.

7 MR. MATTERS: Defense would next call Detective

8 Ojeda.

9 THE COURT: Detective, you're still under oath.

10 . THE WITNESS: Yes, ma'am.

11 (Thereupon, Detective Anthony Ojeda, having been

12 previously duly sworn testified as follows:)

13 DIRECT EXAMINATION

14 BY MR. MATTERS:

15 Q Good morning, detective.

16 A Good morning.

17 Q Yesterday when you were on the stand I had marked

18 defense exhibit 1 of 2 and 2 of 2, and at that time I was not

19 able to move them into evidence.

20 At this time, I'm going to ask you if you recognize

21 those.

22 A Yes, I do.

23 Q And do you see your signature on those?

24 A Yes, I do.

25 Q Do you recognize those forms?
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1 A Yes, I do.

2 Q Are the originals in your case file?

3 A Yes.

4 Q Because that's only a copy.

5 A That's correct.

6 Q And what are those?

7 A Consent to search forms.

8 Q And were the executed?

9 'A Yes, they were.

10 Q What day?

11 A On October 5th, 1992.

12 Q All right. And yet you indicated even though your

13 name appears as a witness you orally spoke to my client and

14 obtained his consent and then you signed as a witness?

15 A That's correct.

16 Q And are those in fact for his room and his

17 apartment?

18 A That's correct.

19 Q What room are we talking about?

20 A His room at his mother's house, and that address is

21 1575 71st Street, Miami Beach.

22 Q The same home that you arrested him at?

23 A Yes.

24 Q And the same home where tennis shoes were removed

25 from by Detective Pearce?
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1 A That's correct.

2 Q The same room that was searched pursuant to his

3 consent?

4 A By Detective Pearce, that's correct.

5 Q That's right. A second document, part 2 of 2 I

6 think, and that's also a consent to search?

7 A Yes.

8 Q And who signed that?

9 A Both myself and Jose Jimenez.

10 Q And that's my client?

11 A That's correct.

12 Q And what did he consent to allow you to search in

13 this particular instance?

14 A His apartment.

15 Q And did you and another detective participate in

16 that search?

17 A We didn't actually participate. We were there at

18 the time of the search.

19 Q And his apartment is searched?

20 A That's correct.

21 MR. MATTERS: At this time Judge, I would like to

22 move defense composite A-1 into evidence.

23 THE COURT: Any objection?

24 MR. BAND: No, Your Honor.

25 THE COURT: It will be admitted.
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1 THE CLERK: A-1 composite becoming defense exhibit A

2 composite.

3 (Thereupon, the referred to exhibit was received in

4 evidence as Defense Exhibit A.)

5 BY MR. MATTERS:

6 Q Detective, pursuant to both of those signed consent

7 forms, with respect to each of the areas, his room in his

8 parent's home, and his apartment, both were searched?

9 A Yes, they were.

10 Q Whether by yourself or other detectives?

11 A Yes.

12 Q And was evidence impounded?

13 A Yes.

14 Q And was evidence impounded and submitted to the

15 Metro-Dade Lab?

16 A Some was submitted to serology.

17 Q And some was submitted else where?

18 A You have to check with Pearce.

19 Q You're the lead detective in the case.

20 A Yes.

21 Q And you wrote the report?

22 A Yes.

23 Q You reviewed the work of your underlying detectives,

24 people you assigned particular jobs?

25 A In this particular case Detective Pearce was the
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1 lead investigator and he would have better knowledge as far

2 the routing.

3 Q He was the lead at the crime scene?

4 A I'm sorry, yes.

5 Q You're the lead investigator?

6 A That's correct.

7 Q Which means that you review whatever work you did,

8 so you can prepare your report, is that correct?

9 MS. LYONS: Objection.

10 THE COURT: Overruled.

11 THE WITNESS: To the best of my ability, that is

12 correct.

13 BY MR. MATTERS:

14 Q Now, in fact are you aware of whether or not certain

15 pieces of evidence impounded during the course of the search

16 were sent to Doctor Kahn for DNA analysis?

17 A Yes, that's correct.

18 Q And in fact certain pieces of evidence were

19 impounded from the Medical Examiner's Office and submitted to

20 crime scene?

21 A That's correct.

22 Q I'm sorry, Dade Lab.

23 A That's correct.

24 Q And that was a portion of rib of Phyllis Minas so

25 that it could be analyzed by the tool and mark section?
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1 MS. LYONS: Objection, Your Honor.

2 THE COURT: Come sidebar, please.

3 (Thereupon, the following sidebar conference was had

4 outside the presence of the jury:)

5 THE COURT: What is the nature of the objection?

6 MS. LYONS: Your Honor, I have two objections. One

7 is an objection to the form of the question as

8 Mr. Matters has been leading the witness. This is direct

9 examination and not cross.

10 Second of all, the answer he's attempting to elicit

11 is hearsay. It's not this witness who submitted any of

12 these items to anyone for anything to be done. The

13 correct witness to ask that question is the lead crime

14 scene technician, Detective Pearce.

15 MR. MATTERS: It's not hearsay because I'm asking if

16 he was aware if the evidence was submitted as the lead

17 detective. He can say that. I'm not asking for the

18 results.

19 MS. LYONS: It's based on what Detective Pearce told

20 him.

21 THE COURT: Okay. First of all, don't interrupt

22 each other. It is hearsay. I'm going to allow you to

23 ask if he was aware if it was submitted, but I'm not

24 going to permit you to ask what the results are in any

25 way. Only if the items were submitted because it is
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1 hearsay. It's hearsay. If you want to get that out from

2 Detective Pearce, and as to leading, you are leading, so

3 be careful. Direct your questions rather than lead them.

4 (Thereupon, the sidebar conference was concluded and

5 the following proceedings were had in the presence of the

6 jury:)

7 THE COURT: Objection were sustained in part and

8 overruled inn part.

9 BY MR. MATTERS:

10 Q Did you learn whether the evidence was submitted to

11 the tool and mark by Detective Pearce?

12 A Yes, it was.

13 MR. MATTERS: No further questions.

14 THE COURT: Cross?

15 MS. LYONS: No, Your Honor.

16 THE COURT: Thank you. You may be excused.

17 MR. MATTERS: Judge, we'll next call Officer

18 Korland.

19 THEREUPON --

20 OFFICER ROBERT KORLAND

21 was called as a witness and, having been first duly sworn, was

22 examined and testified as follows:

23 . DIRECT EXAMINATION

24 BY MR. MATTERS:

25 Q State your name and official occupation for the
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iUPPLEt4ENT ARY

l 031593 MINAS, PHYLLIS 92-28261
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REMARKS: .

This date at the request of ASA Michael Bançl, Detective Ojeda and I responded to

the stockade to interview id/M Jeffrey Wayne Allen an inmate at the stockade. Allen had called

several times and advised that he had information relating to this investigation. Upon arr-

-'-dal we met with Allen.. At this time we learned the following.

Allen stated that he first met Jose Jimenez at the stockade on or about January 7,

1993. On the evening of that date Jimenez . came to his bunk and began talking about he had

killed a lady. Per Allen Jimenez asked what he could get for muirder? Jimenez at that time

advised Allen that he had stabbed a lady that was in her sixties. He further advised that

the murder occurred in North Miami, at an apartment located on NE 6 Ave & 137 Street. He.ad-

viççd Al}ça that the victim lived in the same building as him.

· Jimenez went on to state that the murder started out as a burglary and he had enter-

ed the apartment through a unlocked front door. Once inside the victim got up from bed and

saw him in the kitchen area. Jimenez further stated that he grabbed the victim who he ad-

vised was wearing badydoll pajamas with nd underware. Jimenez advised Allen that he grabbed

a pair of sissors and stabbed the victim approx. seven times. Jimenez advised Allen that

as he fought ·with the victim, he heard someone at the front door. As the person outside att-

7ted to open the door, Jimenez pushed it shut and locked it. He then fled out the rear

pMddino glass balcony doors. Jimenez stated that he went to thegl area where he (OVER)4.«- s,... , a..es.--..~.. -.s......... .. .....,........ ,,e....e - c............, .¿................, ..e........,�042<~....... o�042.-,..-.o..~ . «. n,......, . -.......... c...... . ...... . ......**' 1 1 1 OF 2o...-.. ~........-- ............. ...-
Aeoothno Office' Gaooe ste'er.es to Acerovec Gy

4'M nm+- I½ m 1 A T,. IM an i A.,n A Q

225



ONTINUATION ___ _ __

then served the maintenance man He then went to the pay_telephone and called for a cab

'�523ssiblea Metro Cab). Jimenez further advised Allen that he then went to his apartment and

on clothes over his clothing and left the apartment. Jimenez .stated he observed a police

officer exiting the elevator and decided tó leave the area

blocks away and called for another cab. Jimene; then advised Allen that he took the cab to

the area of 62 Street & Bisc. Blvd. where he bought some .dope. Jimenez advised Allen that he

kept the sissors that he stabbed the victim with in his pants pocket. He then went to his

parents house on Miami Beach.

Jimenez advised Allen that he was concerned about the fact that the police took hi

shoes because he did have the victim's blood on the laces of his shoes. He further told Allen

that the police missed his clothing and that he had hid them in the closet of his mother's

house. Jimehez then described to Allen how he was ,arrested and how the police had his parents

house surrounded. Jimenez advised Allen that he lied to his attorney and that what he had

just told * Allen was the truth.

Jimenez also spoke of another murder that eh did on Miami ach. Jimenez advised

. .den that he killed a bitch on the Beach too. He detailed the address as being a condo on

approx. 54th or 55th Street and that it was named Los (something) and that it had'a blue awninc

. Jimenez advised'that he and a friend (Troy Johnson) picked up this female at a

party. Jimenez further stated that the three of them left the party in the female's vehicle.

As they droire, Troy got into a arguement with the female and she ordered him out of the car.

Jimenez advised that he and the female drove to her condo at that address. Upon'arri'val at

her condo, ·he got into a fight with her because she refused to give him oral sex. Jimenez

stated that he beat the female and choaked her in the bathroom. Jimenez stated he took her

ewelry, a coin collection and her'vehicle. Advised she was wearing a white bathrobe with

some thina written on the pocket.

Later, Jimenez told Allen that he stabbed the victim. Again, later he told Allen

that he shot the victim. Jimenez described the female as very pretty with redish hair and

*hat she ws from Rhode Island. Jimenez told Allen that the cops did call his house, however

.Ñ never did speak with them
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1 IN THE CIRCUIT COURT OF THE 11TH
2 JUDICIAL CIRCUIT, DADE COUNTY,

FLORIDA

Criminal Division

4 CASE NO. 94-1985

5
STATE OF FLORIDA,

. Plaintiff,

Ms.

8
JOSE ANTONIO JIMENEZ,

9
Defendant.

10

1350 N.W. 12th Avenu
12 Miami, Florida o

March 11, 1998
13 1:20 o' clock, p. m.

14
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17

18 DEPOSITION OF JEFFERY ALLEN,

19 taken before MARTIN B. LESHAW, R. P. R. , Off icial Court

20 Reporter and Notary Public for the State of Florida.
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL

CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, Case No. F92-34156

Plaintiff Judge Hersch

vs. e, , ;;;;; ']

JOSE JIMENEZ,

Defendant

ORDER GRANING MOTION FOR PERMISSION TO RELEASE RECO1 l>S
OBTAINED FROM THE REPOSITORY WHICH HAD BEEN SUBMITTED
BYNORTH MIAMI POLICE DEPARTMENT

This cause having come before the court on Defendant's Motion for Permission to

Release Records e-filed on August 6, 2018, and having heard argument of the parties on August

8, 2018, the motion is granted.

WHEREFORE, it is ORDERED AND ADJUDGED that Defendant's Motion for
Permission to Release Records is GRANTED.

Done and Ordered in Miami-Dade County this 8th day ofAugust, 2018.

chard Hersch
Circuit Court Judge

Copies to:
Martin McClain, counsel for Defendant
Lisa Marie Lerner, AAG

Melíssa Roca,AAG

All other counsel of record
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Filing # 76197475 E-Filed 08/09/2018 10:22:51 AM

'IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff,

v.

JOSE ANTONIO JIMENEZ,
Defendant.

EXECUTION SCHEDULED
FOR AUGUST 14, 2018, at
6:00 p.m.

CASE NO. 92-34156-CF
CAPITAL CASE

STATE'S RESPONSE AND OBJECTION TO DEFENDANT'S MOTION
TO AMEND SUCCESSIVE RULE 3.851 MOTION

FOR POST-CONVICTION RELIEF

The State of Florida, by and through undersigned counsel, hereby files this

objection to Jimenez's Motion to Amend his sixth Successive Rule 3.851 Motion

for Post-conviction Relief, hereinafter Motion, filed on August 9*, 2018. The

State submits that the Motion should be denied because Jimenez's alleged Brady

claim is without merit and post-conviction counsel is rearguing the exact substance

of what was argued at the August 8* hearing and is thus a dilatory tactic. The State

submits:

1. As was stated at the Huff hearing held on August 8, 2018, 81 pages of

handwritten notes were allegedly turned over after the North Miami Police

Department transmitted an unredacted version of its 2000 submission to the

repository on July 20, 2018. These notes would have never been turned over in

accordance with Fla. R. Crim. P. 3.220 (b)(1)(B) ("The term 'statement' is
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specifically intended to include all police and investigative reports of any kind

prepared for or in connection with the case, but not include the notes from which

those reports are compiled").

2. As argued at the hearing, it is absurd for post-conviction collateral counsel

to assert that defense counsel would not have been aware that the detectives take

handwritten notes when conducting interviews of witnesses prior to creating their

police reports. Defense counsel could have made a motion to preserve and to

obtain any police notes 20 years ago at the inception of this case, at which point

defense counsel could have argued to the trial court that there was good cause for

an in-camera review of these notes to ensure that there was no inconsistent

information given at the depositions. Defense counsel chose not to do so. The

notes themselves, aside from presenting nothing new, compelling, or even

admissible in court, implicate references to notes from individuals long known to

the defense from the time of trial. See Riechmann v. State, 966 So. 2d 298, 307

(Fla. 2007) ("In short, the record is clear that the defense had long been aware of

Veski's role in the case, including his claims of pressure from the prosecution.

However, no legal justification for failing to assert this claim at an earlier time was

offered to the trial court below to overcome the procedural bar for claims raised in

successive post-conviction motions.").

2
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Moreover, as post-conviction collateral counsel pointed out to this Court at

the hearing, he has represented the defendant since at least 2002 and is an

experienced attorney who solely deals in post-conviction cases and as has in other

cases raised Brady claims regarding detectives' handwritten notes. To that extent

post-conviction collateral counsel could have checked with the repository and

inquired whether any police notes existed at that time by making a proper specific

request under Florida Rule of Criminal Procedure 3.852(i) when he previously

made identical Brady claims in 2005 concerning the very same witnesses.

3. Post-conviction collateral counsel also now speculates that 11 pages of

these notes are handwritten by the prosecutor and alleges that these notes outline

her questions and answers that Ojeda is to give at the trial. Not only is this

speculative but if those pages were in fact created by the prosecutor, this would be

attorney work product and should be turned back over and not considered by this

court.

4. As has been argued extensively, nothing in the notes can be remotely

material to sustain the requirements for a Brady or Giglio claim - the information

contains no new substance and no new witnesses. The Ojeda note in question is

consistent with Detective Ojeda's deposition testimony that the detectives only

spoke about background information and small talk with Jimenez and Jimenez said

nothing exculpatory. See Detective Ojeda's deposition. These undated notes

3
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reference 3:55 PM and show that the interview was concluded at 4:45 PM. Not

only was Jimenez aware of his own statements but prior to commencement of trial,

defense counsel acknowledged on the record that the defense was aware of

statements made by his client to the detectives prior to being given his Miranda

rights and that the defense wanted to suppress those statements. See State

Response, Exhibit D at 225. The State agreed to not mention the statements. To

suggest that there would have been a different outcome at the trial on the basis that

defense counsel allegedly was unaware of his client's statements to Detective

Ojeda is absurd, abusive of the procedure, and merely a dilatory tactic at this stage

of the proceedings. See Glock v. Moore, 776 So. 2d 243, 251 (Fla. 2001) (Claims

of newly discovered evidence must be brought within a year of the date the

evidence was or could have been discovered through due diligence.).

5. Successive motions for post-conviction relief are subject to limitations

under established Florida law. As noted by this Florida Supreme Court in Hunter v.

State, 29 So. 3d 256, 267 (Fla. 2008):

Claims raised in prior postconviction proceedings cannot be
relitigated in a subsequent postconviction motion unless the movant
can demonstrate that the grounds for relief were not known and could
not have been known at the tinte of the earlier proceeding. See Wright
v. State, 857 So. 2d 861, 868 (Fla. 2003). Rule 3.851 requires motions
filed beyond the time limitations to specifically allege that the facts on
which the claim is predicated were unknown or could not have been
ascertained by the exercise of due diligence. Fla. R. Crim. P.
3.851(d)(2)(A). Furthermore, the rule requires successive motions to
articulate the reasons why a claim was not raised previously and why

4
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the evidence used in support of the claim was not previously
available. Fla. R. Crim. P. 3.851(e)(2)(B), (e)(2)(C)(iv).

6. Post-conviction collateral counsel is now simply rearguing what he

submitted in his successive 3.851 motion submitted on August 7, 2018 and what he

argued at the hearing on August 8*. "The mere possibility that an item of

undisclosed information might have helped the defense, or might have affected the

outcome of the trial, does not establish 'materiality' in the constitutional sense."

United States v. Agurs, 427 U.S. 97, 109-10 (1976). The various items mentioned

as newly discovered Brady evidence are obtuse references to notes and were

apparently thrown together in a belated attempt to foster additional delay in this

case. Nothing contained herein qualifies as favorable "evidence," much less

"materially" favorable evidence under Brady because it does not "put the whole

case in such a different light as to undermine confidence in the verdict." Cone v.

Bell, 556 U.S. 449, 470 (2009). Put simply, all of the new Brady allegations raised

herein are so insignificant they could not possibly have altered the outcome of

Jimenez's trial.

¹ To the extent that post-conviction counsel alleges that defense counsel could have
made the argument that Jimenez knocked on Minas's door which is how the
fingerprint may have gotten there is yet another claim of factual innocence. The
fact that post-conviction counsel says the note supports that claim makes no
difference to the fact that Jimenez himself had that knowledge and could have
made that argument at trial. See Jimenez at 997 So. 2d 1068 (where a Brady claim
is based on the defendant's own personal knowledge of his actions, the claim is not
based on newly discovered evidence.)

5

233



7. The State respectfully submits once again that Jimenez's arguments

regarding materiality are an abuse of procedure, without merit, and remain

untimely for the reasons previously stated. Jimenez has always - decades before

the signing of the warrant and during the instant litigation - been free to contact

anyone he wished, ask for any records, and to speak with Jimenez's trial defense

attorneys, as previously stated in the State's Answer. See e.g. Gomez v. United

States Dist. Court, 503 U.S. 653, 654, 112 S. Ct. 1652 (1992) (Noting that last

minute filings under a warrant are disfavored and that "[e]quity must take into

consideration the State's strong interest in proceeding with its judgment and

Harris' obvious atternpt at manipulation."). Indeed, post-conviction counsel's latest

submissions suggest they are little more than an attempt to delay his execution in

this case.

CONCLUSION

Accordingly, for all the reasons aforementioned, this Court should

summarily deny Jimenez's motion to amend his sixth successive post-conviction

motion.

Respectfully submitted,

PAMELA JO BONDI

ATTORNEY GENERAL

/s/ Lisa-Marie Lerner

LISA-MARIE LERNER
Assistant Attorney General

6
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Florida Bar No. 0698271
Office of the Attorney General
1515 No. Flagler Drive, Ninth Floor
West Palm Beach, Florida 33401
Telephone: (561) 268-5203
lisa-marie.lerner@myfloridalegal.com
capapp@myfloridalegal.com

/s/ Melissa Roca Shaw

MELISSA ROCA SHAW
Assistant Attorney General
Florida Bar No. 99628
Office of the Attorney General
1 SE 3'd Avenue Suite 900
Miami, FL 33131
Telephone: (305) 377-5441
Melissa.Shaw@myfloridalegal.com
capapp@myfloridalegal.com
CO-COUNSEL, STATE OF FLORIDA

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by electronic transmission to Mr. Martin J. McClain, Esq. on this date

August 9, 2018, at martymcclain@earthlink.net; the Honorable Judge Richard

Hersch at thersch@jud11.f1courts.org; Judicial Assistant Kelly Frecker at

kfrecker@jud11.flcourts.org; and Abbe Rifkin at abberifkin@miamisao.com, and

Fariba Komeily at faribakomeily@miamisao.com and Lisa Kovalsky, Esq. at

LKovalsky@jud11.flcourts.org.

/s/ Lisa-Marie Lerner

CO-COUNSEL, STATE OF FLORIDA
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Page 3

1 (Thereupon, the following proceedings were
had.)

2 THE COURT: Okay.

3 Let's go back on the record of Jose Antonio Jimenez,

4 case number F92-34156.

5 I ask counsels to state your appearances. We do

6 have a court reporter.

7 State your appearances for the record, please.

8 MS. RIFKIN: Good Morning, judge. Abbie Rifkin and.

9 Fariba Komeily on behalf of the State of Florida.

10 MS. SHAW: Melissa Roca Shaw and Lisa Marie Lerner

11 on behalf of the Attorney General's Office.

12 MS. WARREN: Jennifer Warren on behalf of North

13 Miami Police Department.

14 THE COURT: Say your name agaln.

15 MS. WARREN: Jennifer Warren, on behalf of the North

16 Miami Police Department.

17 THE COURT: Jennifer Warren, thank you.

18 MR. MCCLAIN: Martin McClain on behalf of the Jose

19 Jimenez.

20 THE COURT: How are you doing Mr. McClain.

21 Brief me as to what is before the court, Mr. McClain

22 what applications are before the court at this time.

23 MR. MCCLAIN: First is the Motion to -- for

24 Permission to release the documents that I provided to

25 the court, the State and the North Miami Police

Laws Reporting Inc (305) 358 2700
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1 Department.

2 THE COURT: Okay.

3 And I have a Successive 3.851.

4 MR. MCCLAIN: Okay and the Successive 3.851.

5 THE COURT: And Motion for Stay that I saw is

6 pending with the Supreme Court.

7 MR. MCCLAIN: Well, I filed one. Yes, with the

8 Florida Supreme Court and I'm certainly asking to orally

9 move, your Honor, for the stay and submit final formal

10 . request.

11 As well as you recall 1 filed the motion for stay

12 earlier regarding the lethal injection and all the case

13 law is in there.

14 THE COURT: Okay.

15 MR. MCCLAIN: Basically, whenever an evidentiary

16 hearing is warranted, the court has the authority to

17 give a stay of execution.

18 And I will note that North Miami Police Department

19 did not file an objection to the release of the

20 documents. So, I -- some of the documents were attached

21 to the State's response.

22 I think that's the first thing that needs to be done

23 because they need to be able to talk --

24 THE COURT REPORTER: I'm sorry. Can you speak up?

25 THE COURT: Yeah, it easier for you to use to

Laws Reporting Inc (305) 358 2700
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1 podium.

2 MR. MCCLAIN: Because it is easier to be able to

3 talk to the attorneys that have been involved in terms

4 of the significance to the information. How they used

5 it and confirmed it or didn't know about it. Because

6 what is in the notes is information, that appears wasn't

7 known before and go have been used to impeach various

8 individuals, particularly the police.

9 THE COURT: All of these of this--all of these

10 specific issues regarding Ali, Brantt, and all these,

11 weren't these not addressed by Judge Ward earlier.

12 MR. MCCLAIN: Your Honor, with each and everyone of

13 those issues there is new information in these documents

14 that didn't exist before.

15 Moreover, the Florida Supreme Court has ruled in a

16 number of cases that you present if you present a Brady

17 claim and you lose and you get new information on a

18 Brady claim, there has to be an accumulative

19 consideration of everything together and you have to

20 reopen the ones that have been previously denied.

21 But in this instance, for example, with the cab

22 driver, Mr. Ali. There was a deposition of Officer --

23 Detective Diecidue and also a deposition of Detective

24 Ojeda and they indicated -- Detective Diecidue indicated

25 that he had -- he recalled a conversation with Mr. Ali

Laws Reporting Inc (305) 358 2700
www. laws-group. com



Page 6

1 but he wasn't sure where the report was. And Mr

2 Detective Ojeda's report said, Detective Diecidue had a

3 conversation with Mr. Ali and there is a separate report

4 that you need to look at to see what it said. That

5 report -- actually, Detective Ojeda also said in his

6 depo, when the defense inquired that if you have any

7 further information on Mr. Ali you will let us know.

8 Because the defense attorney was indicating that his

9 understanding in this deposition was, that Mr. Ali had

10 actually picked up a fair when he did not find Jose

11 Jimenez -- the name Jose is the name that we have -- at

12 the apartment complex and the man was bleeding from the

13 face. He had scratch marks.

14 This is in Public Defender's notes of an interview

15 of Mr. Ali, three weeks after the homicide and Mr. Ali

16 at that time told the Public Defender's Office that he

17 already been interviewed by the police. They have been

18 showing him photos of somebody that they wanted him to

19 identify and he was telling them, that's not the person.

20 That's not the fair. Well, what happens then is --

21 THE COURT: But had this information not been in

22 your hands -- in the hands of the defense now for twenty

23 years, fifteen years now?

24 MR. MCCLAIN: An important piece was not in my hands

25 and that important piece is that Detective Ojeda in the

Laws Reporting Inc (305) 358 2700
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1 handwritten notes show, talked to Mr. Ali in September

2 of 1993. That was never disclosed. There is no report

3 about it. No one knew that.

4 THE COURT: September of 1993, 11 months after --

5 MR. MCCLAIN: And had an address for Mr. Ali.

6 A home address. When they listed him as a witness

7 the address given was in the care of cab company.

8 Defense attorneys were trying to subpoena him and

9 were unable to locate him and Detective Ojeda in his

10 notes, has the address, which he had promised to give

11 them in the deposition and did not. That the didn't

12 have before.

13 THE COURT: Which takes us to where? Because the

14 information that you get from Ali was obtained by the

15 Public Defender's investigators.

16 MR. MCCLAIN: Correct.

17 THE COURT: Decades ago?

18 MR. MCCLAIN: Correct, and they couldn't find it.

19 THE COURT: Whether you got a good address or not?

20 MR. MCCLAIN: They couldn't find him to call him as

21 a witness because --

22 THE COURT: Because they forgot to ask his address

23 and telephone number?

24 MR. MCCLAIN: They didn't have it.

25 THE COURT: But they had an interview with him three
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1 weeks after the --

2 MR. MCCLAIN: Exactly.

3 And what Ali said in 2004 is that the State

4 Attorney's Office or the State -- I'm not sure whether

5 he knew difference between the State Attorney and the

6 police department had called him so many times to show

7 him photographs, he was losing work and his wife was

8 getting irritated irrated with the subpoenas that he

9 ddecided to stop responding to them.

10 And so -- the problem is the Public Defender's

11 office was no longer on the case. There would be notes

12 in the file. The attorney representing Mr. Jimenez at

13 trial was trying to find Mr. Ali.

14 The notes didn't have a current address. Detective

15 Ojeda did. He didn't give it to the defense. The

16 defense was not able to call to Mr. Ali. As a result of

17 the fact the State had listed him as a witness and had

18 give the address listed as a witness, they gave the

19 . address as in the care of cab company. They didn't tell

20 them defense of the address or of the interview that

21 Detective Ojeda had with him under the rules they were

22 required to.

23 THE COURT: Yes. But ultimately do you not get --

24 ultimately the information that Ali has to be offered

25 has been in the hands of the defense now since -- I'm
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1 trying to discern -- at least 2002 and has been

2 specifically addressed by Judge Ward and the Florida

3 Supreme Court.

4 MR. MCCLAIN: First, to the extent that it is a

5 Brady claim, it would still, none and the less be

6 evaluated cumulatively Brady.

7 But separate and apart from that, what I didn't have

8 before is the State had his address and didn't disclose,

9 in violation. of the rule and in violation of Brady and

10 the defense attorney was not able to locate him at the

11 time of trial as a result.

12 THE COURT: Okay.

13 So, we're starting to get circular because the

14 information that he was provided was provided in whole

15 whether this is Brady violation of material enough to

16 warrant relief and addressed by the Florida Supreme

17 Court.

18 MR. MCCLAIN: The jury never heard anything --

19 THE COURT: I know sir, but isn't that what the

20 Florida Supreme Court addressed --

21 MR. MCCLAIN: When they addressed they did not know

22 that Detective Ojeda had interviewed in September of

23 1993, a year before the trial and did not disclose where

24 he was located, even though the defense attorneys were

25 trying to depos him and planned to call him.
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1 THE COURT: Okay.

2 So, let me move on f rom Ali and I ' ll hear f rom the

3 State in a moment.

4 So, Ali is the first one that came to my mind when I

5 saw this.

6 What else do we have? Because what I'm struck by

7 after reviewing the pleadings in Judge Ward order and

8 the Supreme Court ruling what do we have that is beyond

9 what they addressed or different from what they

10 addressed?

11 MR. MCCLAIN: Well, first, Judge Ward' s order found

12 procedural bar, because it had not been filed within one

13 year of when the public record were disclosed.

14 This situation here is these records have now just

15 been disclosed.

16 And I'm in a situation of, an essence, being a first

17 38.51 on these records because they weren't disclosed at

18 all, through no fault of Mr. Jimenez.

19 THE COURT: Where do the records take us that we

20 weren't in 2002.

21 MR. MCCLAIN: They take us many places.

22 THE COURT: Can you be more specific than that?

23 MR. MCCLAIN: N, I would have one year from the

24 receipt of the public records to file a 38.51. I have

25 had less than a week.

Laws Reporting Inc (305) 358 2700
www. laws-group. com



Page 11

1 THE COURT: These records bring up know new

2 witnesses. They bring up nothing knew in the way of

3 substance or that I can tell. And this what my question

4 is directed at. That was address by the Florida Supreme

5 Court and Judge Ward -- well in the Florida Supreme

6 Court's in 2008 and Judge Ward's opinion in 2005.

7 MR. MCCLAIN: These records were not addressed in

8 those opinions.

9 THE COURT: So what are in these records that would

10 flesh these out or change what Judge Ward looked at?

11 MR. MCCLAIN: Brady Material that would be used to

12 impeach the witnesses. For example, Jose Jimenez at

13 trial there was no evidence that he had given a

14 statement to the police. The reason, because they

15 maintained in depositions on both Detective Diecidue and

16 Detective Ojeda that when he is arrested and brought to

17 the station starting at 3:55, the two of them

18 interviewed him and in the depositions they indicate he

19 didn't really say anything.

20 They started off by asking if he wanted to something

21 to drink. He wanted to snack and then they decided to

22 read to him the arrest warrants and the information that

23 they developed. They indicated he became angry when

24 people were saying that he was a burglar and then he

25 began crying when they were telling him about the

I
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1 charges against him and then he said he didn*t want to

2 talk anymore. They gave him his Miranda rights and

3 that's the end. It was a total -- according to the time

4 line from 3:50 to 4:45. So like fifty minutes. Let me

5 just grab them.

6 The notes that were not available before show

7 that -- the notes, that were not available, show that at

8 3:55, these are Ojeda's notes -- at 3:55 is the time,

9 setting the margin sort of indicating when the interview

10 started and certainly there of birth there is an address

11 and phone number. It would be consistent with what they

12 said they just got the basics just to confirm they got

13 the right person.

14 Then we have a list of individuals living in the

15 apartment complex and information provided by

16 Mr. Jimenez regarding them, Lacrisa Ponce was in

17 apartment 209 and there is reference to use phone. It

18 says Ponce used phone. Then Latins in 308.

19 The way that the apartment complex was set up,

20 Mr. Jimenez ' s apartment was 309. One floor above

21 Lacrisa Ponce. And 308 would have been across the

22 hallway. It would has been the west side of the

23 apartment complex while 309 is on the east side. So, it

24 would just have been across the hallway. And next to

25 308 was Written Friday 8:00 p.m. cab and it also has VIG
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1 there which I assuming 1s an abbreviation for Virginia.

2 THE COURT: Let me stop you there for just one

3 second, so, I can follow along. Are you reading for

4 from a particular note.

5 MR. MCCLAIN: Yes, sir.

6 THE COURT: I have these Ojeda's notes up in the

7 upper right hand corner have numbers . Does that order

8 have numbers?

9 MR. MCCLAIN: This is the note that Ms. Shaw had

10 indicated she couldn't find in the packet and I had sent

11 separately afterwards yesterday morning. I can give you

12 a copy.

13 THE COURT: That will be helpful.

14 So, these are notes that -- okay.

15 MR. MCCLAIN: It was supposed to the go in the

16 packet in front of a particular page, which is the

17 second page of the notes.

18 Your Honor, this is the second page of that note

19 went in front of and you can see how time line sort of

20 flows.

21 THE COURT: Oh, I saw that part.

22 So, is there a question as to whether these notes

23 are actually -- how did they come about or--

24 MR. MCCLAIN: The handwritten notes, the pages --

25 the 81 pages I have -- first, the copy of what I had
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1 from 1999 from North Miami, did not happen.

2 I have .an investigator go up to the repository. She

3 lived in Tallahassee. She worked on this case before,

4 had her go to the repository and specifically review

5 them. They're not there. The notes--there maybe other

6 stuff that is not there but it is the handwritten notes

7 that I know and the pages I have provided onto the

8 court.

9 We're not provided, for some reason in 1999. And if

10 you look at the index of what is provided in 1999 and

11 actually what happened.

12 In 1999 was the beginning of the repository. The

13 records were sent and, I think, the North Miami Police

14 Department had put it on the wrong form and so then the

15 repository sent a form back and they had conducted an

16 index and they had to identify all the things that they

17 had provided and they prepared the form and sent it back

18 to North Miami and then North Miami signed the form and

19 it came back.

20 But there is an index, and there is nothing in the

21 in the index showing any handwritten notes or notes of

22 the officers or anything. Everything is easily

23 identified from that list.

24 THE COURT: So, this would indicate that the

25 officers indicate that they had a pretaped interview

Laws Reporting Inc (305) 358 2700
www. laws-group. com



Page 15

1 with Mr. Jimenez?

2 MR. MCCLAIN: No, there was no taped interview.

3 THE COURT: So, they have an interview starting from

4 3:55 to 4:45?

5 MR. MCCLAIN: Yes.

6 THE COURT: Wasn't I just looking at a transcript of

7 that?

8 MR. MCCLAIN: Pardon.

9 THE COURT: Wasn't I just looking at a transcript of

10 that?

11 I'm sorry. That's a different transcript.

12 MR. MCCLAIN: There is no transcript of what

13 transpired in this interview.

14 All there is, is the depositions of both Detective

15 Diecidue and Detective Ojeda in which they indicated

16 that all that Mr. Jimenez ever said was just a denial.

17 He didn't do it and nothing was discussed. All they did

18 was they provided information. He got angry and he

19 cried and he invoke the right to counsel.

20 That's was all that they said that happened, that he

21 communicated.

22 Yet these notes show he was cooperating. He was

23 trying to give information. And he also indicates that

24 Friday he knocked on Phillys ' door -- is there -- which

25 seems to be kind of significant and he also had problems
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1 with Mary Grimminger. She indicated also-

2 THE COURT REPORTER: I'm sorry who?

3¯ MR. MCCLAIN: Mary Grimminger, G-R-I-M-M-I-N-G-E-R,

4 and she also indicated that she did not get along well

5 with Mr. Jimenez. So, he being forth right about that.

6 And then he also refers to a friend from, that he

7 knew, from Miami Beach High School, Joel, who lived on

8 the 4th floor and you can across reference and see

9 thereafter they interviewed Joel because he has provided

10 that name and then-- also significant is --he tells them

11 what clothes he was wearing on that Friday. It is faded

12 blue jeans and beige tee shirt, hat, blue hairline gold

13 white sneakers.

14 So, he is given them information to try to show them

15 he didn't do it.

16 They get a consent to search his apartment and you

17 could see on the time line on the second page that 8:10,

18 Ojeda calls up the officer searching the apartment and

19 tells him what clothes to be looking for in order to

20 seize.

21 So, it .is not just that he didn't say anything or

22 just a general denial. He's is actually given them

23 information and cooperating with them and that -- in --

24 the fact that there is this and he did say things about

25 the case, about the crime, about Friday, about what
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1 happened and giving them information shows that they

2 weren't accurate in their testimony in the deposition

3 and would be impeachment. Now --

4 THE COURT: Aside from impeachment. So this would

5 be foreclosed for investigation by the defense. These

6 look like things that were all, could have been or would

7 have been discovered or known to the defense at the time

8 or prior to the trial.

9 MR. MCCLAIN: But it wasn't.

10 THE COURT: In other words if he and I hate to place

11 this on the defendant but this is -- I'm not sure how

12 this expands the knowledge of what occurred on that day

13 to the defendant.

14 MR. MCCLAIN: Under Brady, the U.S. Supreme Court

15 has said, exculpatory evidence isn't just evidence of

16 innocence. It is impeachment evidence. Evidence that

17 impeaches law enforcement officers and their

18 truthfulness, their accuracy of their testimony and the

19 criminal investigation itself.

20 Did they do a good job? This is explaining Kyles v.

21 Whitley.

22 So information showing that in the depositions, they

23 did not accurately report and, in fact, they've

24 misleading testimony as to what had occurred would be

25 impeachment of the investigation and of the individual
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1 officers themselves.

2 And in this case Detective Ojeda's credibility was a

3 critical issue before the jury because it was upon his

4 credibility that, I only told him that I wanted to talk

5 to him about the burglary. I never mentioned anything

6 about a homicide or stabbing, becomes this piece of

7 evidence that when he told his probation officer the

8 police wanted to talk to him about a stabbing at the

9 apartment. That was presented as the only person who

10 knew, could know it was a stabbing, was the person who

11 did it. That is one of the pieces of circumstantial

12 evidence heavily relied upon by the State in prosecuting

13 him to the extent that you can show that Detective Ojeda

14 has not been accurate in his deposition.

15 That is impeachment of him and undercuts his

16 credibility which is incedingly important in the

17 circumstances of this case.

18 And also, just for the record, the jeans that were

19 seized as a result of this information the police -- the

20 police were able to see some blood on the jeans but the

21 DNA testing showed it was not the victim' s blood and.

22 There was no blood from Mr. Jimenez found the burgundy

23 towel in her apartment or no contamination or blood on

24 him from her even though there was smearing of blood in

25 the apartment which would have presumably have been as a
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1 result of some sort of transfer with the assailant.

2 THE COURT: So, what I'm looking for Mr. McClain --

3 MR. MCCLAIN: I just want to also point out that

4 Detective -- and there is handwritten note from

5 Detective Diecidue regarding the same interview and I'll

6 point it out to you in just a moment.

7 It is towards the front. There is a number of notes

8 are in Detective Diecidue's handwriting and it is

9 after -- it is like the second or third one in. After

10 the Virginia Taranco, there is another page and I think

11 it is the next page -- wait, I got the wrong one.

12 Here it is. This is what it looks like. It is

13 right after Virginia Taranco one, which has the six

14 lines crossed out at the top.

15 THE COURT: These are the ones that are crossed

16 out --

17 MR. MCCLAIN: That's her.

18 The next page is where it shows the interview with

19 Jose Jimenez. Detective Diecidue has 2:50 p.m. instead

20 of 3:55 p.m. which is what Detective Ojeda shows and I

21 think the deposition of Detective Diecidue indicated

22 3:55 was correct. What it also has in here which

23 matches what Detective Ojeda said is correct is that he

24 knocked on Philly -- I'm assuming that is Phyllys's door

25 and it also says about 7:00 p.m. which is what shows up
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1 in Detective Ojeda's.

2 Now what's interesting in Detective Ojeda's it says

3 on phone. So at about 7:00 p.m. when he knocks on the

4 door, she's on the phone and they had also -- there are

5 there are handwritten notes when Detective Ojeda talked

6 to her hairdresser. Her first name is Virginia and she

7 confirms that she's the one that was talking to her on

8 the phone at 7:00 p.m. So is, again, so of

9 corroborating the accuracy that Mr. Jimenez provided to

10 them at 7:00 p.m. and the hairdresser indicated that

11 there was a fifteen minute is phone call with her. She

12 recently had called and they were talking about that and

13 scheduling the next appointment.

14 Again, corroborating the information that

15 Mr. Jimenez provided to them as being accurate that she

16 was on the phone at that point in time and that he was

17 trying to show his innocence and trying to be up front

18 with them. He consented to the search. He told them

19 what he was wearing. He was not refusing to talk about

20 it and there was information about the crime that was

21 discussed.

22 As long as we are on that page -- we go to the

23 Virginia Taranco one, the page before. The case law is,

24 that the factual allegations set forth a 38.51 even a

25 successive 38.51 have to be accepted as true.
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1 Now, here we have the six lines that are crossed

2 out. My reading of that indicates that she -- in those

3 six lines indicating that Mr. Jimenez showed up sooner

4 than what her testimony was and what the statement is.

5 Now, first of all, I want to point out, the

6 interview starts at 4:15. The taping will starts at

7 4:57. So there is 42 minutes spent talking with

8 Virginia Taranco, T-A-R-A-N-C-0.

9 And what I find as significant as what is written is

10 the fact that it is crossed out. The State in its

11 responds says well, it's crossed out because he had

12 written it down wrong. While at the same time saying

13 there is not difference between what is written down

14 there and what is written down later. If there is no

15 difference than why is it crossed out.

16 And in this case the time line is significant and

17 what the State in its response is ignoring is the fact

18 that Ms. Taranco, Ms. Grimminger and her mother, Ms.

19 Taranco's mother, had been grocery shopping. They come

20 back. The parking for that building is underneath. It

21 is like it would be the first floor, the parking space

22 underneath that building and they park there because

23 their apartment is on the south end of the building and

24 they just go upstairs to their apartment.

25 And when they arrive they see Mr. Jimenez coming
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1 down the stairs and is out back into the parking lot,

2 moving away from the building to the southeast.

3 And they say they know what time it was because they

4 were trying to get back because they left Mr. Taranco's

5 . aunt in the apartment and she was worried about watching

6 a TV show that started at 8:00 o'clock. So they rushed

7 back and they know that they say him at 7:55 and they

8 then proceeded to get the groceries out of the trunk and

9 they indicate they take them out and it takes them a

10 while to take them up the steps, the mother is elderly

11 etcetera.

12 At the same time is when Meriweather between 7:45

13 and 8:00 o'clock says that he saw the person drop off

14 the balcony.

15 And he said -- he identifies that as Mr. Jimenez.

16 Well, he cannot be in two places at the same time.

17 Meriweather is saying, he dropped off the balcony is

18 on the other side of the building on the west side as

19 opposed to the southeast side and looking at the

20 apartments on the west side have the balconies that over

21 look Six Avenue.

22 And so, is he's indicating from where he is

23 sitting -- he is sitting on the stoop, I'm assuming in

24 the breezeway. He sees this guy drop off the balcony.

25 THE COURT: He identifies that guy as Jimenez?
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1 MR. MCCLAIN: Ultimately.

2 Initially he doesn't know the name. He says that he

3 has seen him around before. He doesn't know if he lives

4 in the building or not. When he testifies at trial and

5 he is severely .in cross examination of Meriweather, is

6 significant. When he testifies at trial he says oh, he

7 was a resident. His testimony and what he says changes

8 considerably from what he originally said. For example,

9 he also, originally, said that he jumped down onto a

10 white van that was underneath the balcony and then to

11 the ground.

12 Officer Corland testifies that's what he told him

13 and Officer Corland is one of the first that arrives on

14 the scene and he goes in the apartment. He is one of

15 the one that opens the door and he goes in the apartment

16 and he goes and looks out the balcony and there is white

17 van right under the balcony and he indicates that the

18 presence of the white van under the balcony would make

19 it fairly easy for someone go up and down from the

20 balcony because it is in essence where the first floor

21 would be because there was no balcony on the first

22 floor.

23 And he then sends another officer, Officer Perdomo,

24 down to investigation or check out this white van that

25 is there. When Meriweather testifies at trial during
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1 . the cross, he is asked about this white van and he is

2 going on what white van? I wasn't looking for any white

3 van? I was looking for my ride to arrive. I didn't see

4 any-- so it doesn't make any sense.

5 But his testimony is the testimony that's is

6 supposed to be how the person escaped but he's having

7 the person escape from there, quite a time earlier than

8 when the women said gets pushed shot and the State's

9 whole theory in the case is that the assailant is in her

10 apartment when that door gets pushed shot which is --

11 when you read it. It is somewhere around 8:10, 8:15 and

12 part of the thing, keep in mind, we only have certain

13 things that are sort of concrete as opposed to relying

14 in someone's estimation of their estimate of passage of

15 time and what we do have is the police was dispatched at

16 8:20. So, we know that is when they're dispatched at

17 8:20 and we also know that the cab company received a

18 phone call from Jose at 8:20. So, those two things sort

19 of provide a clear line as to an event that is not

20 dependent upon someone's estimation of time and we have

21 the 7:55 as when they're arriving back with their

22 groceries. So it is that period of time and they had

23 Jose Jimenez moving away in the opposite direction

24 towards the east of where the balcony is. Then--

25 THE COURT: But then he's back at a 8:20.
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1 MR. MCCLAIN: Well, he's back and actually and the

2 important thing is Ana Brantt -- Mary Grimminger and Ana

3 Brantt live on the third floor and that's also in the

4 statement. Mary Grimminger goes to the groceries with

5 them and goes into the apartment and unloads and at some

6 point spends a little bit of time and decides to go

7 upstairs to her apartment.

8 Ana Brantt is in 303 and the way that the apartment

9 is set out. She testifies that in the evening she likes

10 to sit in front of her apartment on this catwalk -- I'm

11 assuming she had a chair outside and she said,

12 frequently, Mary Grimminger would come and sit with her

13 and they would sort of sit together and she was sort of

14 waiting for Mary and but she could see from that vantage

15 point, the entire third floor and she could see Mary's

16 the entry of Mary's apartment which is on the east side

17 and the entry to Jose's apartment on the west side. He

18 was in 309 and Mary was in 307.

19 And so, her original statement and Ana Brantt's

20 original statement is that she saw Jose Jimenez come

21 back before Mary came up with the groceries and go in

22 his apartment and remain there for about ten or fifteen

2 3 minute s .

24 When she's deposed her testimony changes a bit and

25 but in the original statement she is saying she was

.. --------------==---"==="-*======""""""""""""""""""""
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1 looking forward to talking to Mary and letting Mary know

2 that the cowboy was back. And that is his nickname that

3 they apparently had given Jose, cowboy and she wanted to

4 tell her that he was back and in the deposition she says

5 that Mary came -- what happens Mary comes up before the

6 thump before the sounds and she come upstairs and goes

7 into in her apartment. What Mary testified in her

8 statement and there may be -- I think there is a depo of

9 hers as well. She goes in her apartment and she hears

10 because her apartment is right above Phyllys ' and Mary

11 Grimminger sai,d she heard a thump herself, like it was

12 from in the dining area and at that point Virginia calls

13 Mary and Mary goes downstairs. Mary Grimminger says she

14 was there when the doors was shut and she heard the

15 three locks snap in place, which diverges a bit from

16 Virginia Taranco and Lacricia Ponce they don't remember

17 Mary being there at that point in time.

18 What becomes significant because Ana is saying after

19 there is these voices and the calling for Mary to come

20 down and Mary goes down, that's when she sees Jose

21 Jimenez going into his apartment and he was, I think in

22 her deposition, five or so minutes and if Mary has just

23 gone down and the door is being pushed shut when he is

24 upstairs he can't be the person. So, that's why --

25 THE COURT: That's Brantt.

Laws Reporting Inc (305) 358 2700
www. laws-group. com



Page 27

1 MR. MCCLAIN: Both Brantt and Grimminger because

2 first Brantt didn't testify at the trial. Grimminger,

3 there is a reference in Virginia Taranco's testimony

4 where the defense attorney asked her is Mary coming to

5 testify and she is says that he has is having surgery

6 and she says that she's having surgery and isn't going

7 to be able to make it. I do know that the defense had

8 subpoenaed her and that is the reference as to why,

9 apparently she is unavailable to testify.

10 The State just called Virginia Taranco and Latricia

11 Ponce to testify.

12 To the extent that these notes provide information

13 that would allow the defense attorney to be impeaching

14 the police officers in the adequacy of the State's

15 investigation or the police department investigation

16 trial counsel may reach, reasonably different

17 conclusions about what he wants to present.

18 For example, with the interview of Jose Jimenez

19 there had been a motion to suppress, Barring was the

20 probation officer. Her testimony in violation of

21 Miranda and in that motion it was filed in September of

22 1994 right before the trial by Andrew Kassier and he's

23 the one that argued it. In that motion he asked to

24 suppress any statements made in that 3.55 interview.

25 But that was based on the deposition that indicated that
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1 there was no statements other than the implication of

2 right to counsel, which of course would be inadmissible

3 introducing that. So he had no other information that

4 there was anything else said. So in fact the transcript

5 of that hearing on that motion, he indicates -- actually

6 I thick Michael Band indicates --

7 THE COURT: Well, here's my problem. All that

8 information supposedly given to the officers is in the

9 hand of the defense at the time and able to be proven.

10 In other words with due diligence you develop this

11 evidence. It's not something new that you're learning

12 about to build a defense to present in court to address

13 this case.

14 It is not hidden information from the defense. It's

15 the detectives, if I follow your thoughts, simply

16 saying, you know, he didn't want to talk to us as

17 opposed we had -- we discussed specific -- specific

18 neighbors.

19 MR. MCCLAIN: Two specific points to address on that

20 the fact that he gave the police information paints an

21 entirely different picture because the way that the

22 Detective Ojeda and Detective Diecidue testified in the

23 depos was that -- was somebody with more likely

24 consciousness of guilt. It was a reaction of I didn't

25 do it and getting angry and then crying over his
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1 strengths. As opposed to someone who is innocent trying

2 to cooperate and show them I have nothing to hide. I'll

3 tell you what I was wearing. I'll tell you about these

4 people. I tell you what phone calls I made. I'll tell

5 you what I did. It is an entirely different picture and

6 second, the fact that they didn't put this in a report

7 and the fact that they didn't say anything about it in

8 depo short sort of indicates that he didn't say anything

9 about the case. In Kyles v. Whitley -- actually in

10 Brady itself. In Brady itself. The Brady material

11 statement was the statement of the co-defendant but the

12 co-defendant was actually the trigger man and Brady knew

13 that. What Brady's counsel didn't know and Brady didn't

14 know was that the police had a statement to that effect.

15 What matters is that the State was in possession of this

16 information. That's what matter. That's what goes in

17 showing what is going on with the State and that they

18 have a way to get additional evidence in this case.

19 THE COURT: I'm sorry. I can see some distinctions

20 there between Brady. The specific facts in Brady in

21 having the inculpatory statements of the co-defendant

22 that would be admissible against his interest as apposed

23 to the exculpatory statements of a defendant which would

24 be excluded as to hearsay.

25 Let's move on pass there. I think I have pretty
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1 much the gist.

2 MR. MCCLAIN: But there are other case law in

3 addition on this sort on the topic.

4 THE COURT: But we're short of --essentially what

5 you are pressing here is that these notes would have

6 allowed for the impeachment of the police officers.

7 MR. MCCLAIN: And the words in Kyles v. Whitley

8 showed that they didn't really followed -- on the

9 information given -- actually, they called it up the

10 clothes that led to there is no match but the jury -- no

11 one knew that it was Mr. Jimenez that told him what

12 clothes to grab and to test and that's significant

13 significant. It shows that he didn't have anything to

14 is hide. That it is not consciousness of guilt. That

15 he wasn't being silent for no reason. That he did try

16 to give them information. Yes, he can certainly tell

17 the defense attorney but the defense attorney

18 specifically asked the officers in the depositions what

19 else was said and they said nothing and short of calling

20 Mr. Jimenez to testify in his defense to say no, I told

21 them information, which most defense attorney are going

22 to think juries are going to believe the officers. over

23 my client. I'm not going to recommend that we go that

24 route unless they have a sheet of paper showing that

25 there was information given that the police officers
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1 didn't put in their report.

2 THE COURT: All right.

3 I don't want to foreclose you to argue anything that

4 you want, but I want to hear from the State.

5 Is there anything else that you would like to do in

6 your initial statement here today?

7 MR. MCCLAIN: Your honor, well, I would like to make

8 the point, I want your Honor to just give me permission

9 to show the pieces of paper to the attorneys and ask

10 them how it would affect them because I felt that your

11 Honor's order -- that I couldn't do that without your

12 honor's permission. The State took the position that it

13 should have been obvious to me that there was nothing

14 confidential but my recollection from counsel from the

15 North Miami Police Department said confidential or

16 exempt.

17 THE COURT: Let me ask the State if they would

18 respond to that first with respect to the

19 confidentiality or the release of these records at this

20 time. Do you all have a position on that?

21 MS. SHAW: Good morning. Melissa Roca Shaw. on

22 behalf of the State.

23 THE COURT: Address that specific issue.

24 MS. SHAW: Yes, judge.

25 THE COURT: And I'll like to get Mr. Webb's case as
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1 a break just to get him out of here.

2 MS. SHAW: And that find, your honor.

3 As you recall North Miami Police Department was here

4 on the 23rd when we had the public records hearing.

5 They had indicated that they had--North Miami Police

6 Department's they're representative was here on the 23rd

7 of July.

8 They represented specifically that they had turned

9 over a C. D. that was unredacted, although they believed

10 they had given over anything. They didn't have any

11 notes about withholding any legally discoverable

12 documents. What we find now, in the position that we

13 are in is a very vague one, where Mr. McClain has

14 alleged in two different places.

15 First, he did not turn over any of the notes with

16 his.3.850 motion. So, I wasn't really aware of what

17 exactly was turned over and what wasn't turned over.

18 And that's because as Mr. McClain pointed out on the

19 inventory, it doesn't specifically say how many pages

20 each item that was turned in 1999.

21 And I believe the North Miami Police Department also

22 made that representation. What we know is that under

23 3.220 police notes are not discoverable. I don't know

24 why whether they were transmitted as to--we just don't

25 have any records as specifically are missing, what
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1 notes, Mr. McClain's investigator says are missing.

2 What Mr. McClain did do is turn in 80 pages on one day,

3 and then another page I found that was missing the next

'4 day, so 81 pages in total. He claimed that at least

5 fifty of those pages, although I'm not really sure which

6 ones are missing, then actually, I think in the motion

7 for stay, he references 80 pages again.

8 So, I'm not quite sure what pages are at issue. I

9 will address specifically as to why some of those

10 claims, in fact all of those claims are refuted by the

11 record and specifically to the claim about these notes

12 of Detective Ojeda and Detective Diecidue spoke to his

13 client. And I think that actually will set the record

14 straight at least by that being refuted by the record

15 and I'm passing up and I believe it was in our--and for

16 some reason, I'm not sure why it was cut off from our

17 attachment E in our motion, in our response.

18 This one your honor on page three, the notes that

19 Mr. McClain said were withheld from defense counsel at

20 3:55 p.m. that would correspond also with a direct

21 statement that defense counsel made in a motion to

22 suppress regarding, on page -- I'm sorry -- line 3, 225,

23 it says that the statements from 3:30 to 4:45. Here

24 it's understandably refuted by defense counsel that

25 approximately from 3:30 to 4:45, which again these notes
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1 indicated 3:55 and I believe that Mr. McClain said till

2 4:45, that he was advised of the rights, that he was

3 with him about an hour and a half prior to being advised

4 of his rights. The court goes on and I believe--defense

5 counsel goes on to talk how they didn't want those

6 comments to be used. So they obviously were aware of

7 the comments and then later on the State says we're not

8 conceding that they were not consensual, but we're just

9 not using them in our case. Which is why they weren't

10 talked about. I believe that adequately refutes that

11 Detective Ojeda or that the defense counsel knew that

12 Detective Ojeda or Detective Diecidue actually spoke to

13 Mr. Jimenez.

14 THE COURT: Can you give me a date of this

15 transcript.

16 MS. SHAW: Absolutely, judge, I believe--

17 MR. MCCLAIN: It's September 29, four days before

18 the trial.

19 MS. SHAW: It's going to be the direct appeal

20 transcript, Volume Two at 225.

21 THE COURT: So--all right. Here we go.

22 MR. MCCLAIN: I want on the motion. I can tell you

23 the page of the motion.

24 THE COURT: Is says Mr. White. Is that Charles

25 White.
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1 MR. MCCLAIN: I think that is a mistake because

2 there is no Mr. White in the case. I think it is

3 Mr. Matters.

4 MS. SHAW: I believe it was Mr. Matters was one of

5 the defense counsels and it goes back and forth. I do

6 have within the pages, I have Mr. Kassier, Mr. White,

7 Mr. Matters. So there is a couple of-- but again, I

8 believe, that is not a typo. Which is that it directly

9 says that between 3:30-4:45 my client was with these

10 officers. He made statements and we want those

11 statements suppressed. We don't want them used. Now,

12 they didn't go through a full supression hearing, but it

13 is obvious that defense counsel did their due diligence

14 and was aware of the statements that were made by their

15 client to Detective Ojeda.

16 Moreover, the fact is and I believe your honor

17 pointed this out. There is distinction between that and

18 Brady and what is required in Brady.

19 Here Jimenez was there he knew what his statements

20 were. He could have told his defense attorneys about

21 his statements. It's not like he wasn't there.

22 THE COURT: The defense attorneys were aware that

23 there had been discourse between their client and the

24 detectives prior to beginning of Miranda.

25 MS. SHAW: That they were aware that he had given a
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1 statement. I want to be very clear thought that again

2 the standard under Brady and as what we understand we

3 must accept as what is true except what is refuted by

4 the record.

5 I think the record here that defense counsel was

6 aware that their client made statements to the police

7 between the same time that Mr. McClain is claiming he

8 didn't have these notes, and those notes say 3:55. Here

9 3:30 to 4:45.

10 THE COURT: But he is given more substance from the

11 prospective of the officers and there are statements of

12 the defendant that are required by the rules to be

13 provided.

14 MS. SHAW: And your Honor, again going back to what

15 the requirement under 3.851 is. This is not newly

16 discoverable evidence.

17 THE COURT: Before I get to this, because I want to

18 get Mr. Webb out of here.

19 Just address for me whether he may release these

20 notes. Whether he can sit with Mr. Matters and say look

21 at these notes with me.

22 MS. SHAW: Your honor, I do not believe that--First,

23 based off the redaction or the idea that they should not

24 have been turned over to begin with and again, I'm

25 talking about the notes from the repository from 1999.
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1 I'm not really sure what notes he's talking about were

2 existent. I don't believe that would warrant an

3 evidentiary hearing to find out--

4 THE COURT: That's not my question. The question is

5 he wants permission to be able to discuss these notes

6 with counsel and witnesses. What is the State's

7 position on that. We're talking about a twenty-five

8 year old telephone numbers and addresses.

9 MS. SHAW: And your Honor the state would -- one

10 moment just.

11 Your Honor the State's position is that he can talk

12 to those witnesses. He's had twenty years to talk to

13 these witnesses. He had twenty years to talk to the

14 defense attorneys. He has had twenty years to talk to

15 the witnesses--there are no new witnesses here. There

16 is no new substance. But if that is what he is asking

17 for about talking about these notes, then he can talk to

18 them. But, again, what we are showing here is that this

19 is no new substances. There is no new witnesses. It's

20 a dilatory tactic.

21 THE COURT: That part I got. That part I got.

22 There is nothing that -- right. We're talking -- I

23 think it could be characterized in large part as plowing

24 over ground that has been plowed several times before.

25 Look at hard by Judge Ward and the Florida Supreme
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1 Court.

2 MS. SHAW: Correct, Judge.

3 THE COURT: On all of these things.

4 MS. SHAW: And Your honor, just to kind of put that

5 point to rest especially the cumulative analysis on

6 Brady, the Florida Supreme Court and Judge Ward--

7 THE COURT: We're going to get to that in a moment

8 and I'm going to hear from you fully. I'm going to give

9 you three minutes to catch your breath and I'll go to

10 Mr. Webb.

11 On Mr. Jimenez we'll be in recess for about five

12 minutes.

13 (Thereupon, other matters were had.)

14 THE COURT: Let's go back on the record of Jimenez,

15 Case number F92-34156.

16 Thank you for your patience, Ms. Shaw before you

17 continue, I got to tell you I'm inclined to go ahead and

18 authorize Mr. McClain to utilize the notes in whatever

19 fashion he likes.

20 MS. SHAW: And Judge, I wanted to readdress one

21 issue that needs to be clarified and that is because had

22 North Miami had time to redact the notes, because.

23 Again, they're not legally discoverable under 3.220, We

24 wouldn't be in this position. What happened was they

25 transpired unredacted information.
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1 So, I just want to make sure that they understand,

2 in terms of the materiality. This is not Brady or

3 Giglio information. This is background information.

4 Defense attorneys are aware that police officers go

5 out and take notes of all the witnesses they speak to.

6 These notes, I guess, could have been preserved in some

7 fashion, you know, had defense asked for them. But,

8 again, they shouldn't have probably been turned over to

9 begin with.

10 THE COURT: And got to think that someone took the

11 deposition of Detective Ojeda. Does anybody have a

12 copy?

13 MS. SHAW: Yes, judge, we can provide that.

14 THE COURT: Well, what does the does the deposition

15 say about the preinterview.

16 MS. SHAW: What I'm going to do, actually, at this

17 point I'm going to turn it over Ms. Komeily who worked

18 on the direct appeal, and knows this case inside and

19 Outs in terms of the time line, in terms of other

20 things, that I believe we need to discuss, in terms

21 Detective Ojeda's characterization at the deposition of

22 what Mr. Jimenez did which was maintained his innocence.

23 So, I'm going to turn it over know to Ms. Komeily

24 who will address that.

25 MR. MCCLAIN: The question I have. May I inquire do
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1 you have the record from appeal from the direct appeal

2 that should be available to you for you to be able to

3 review, I want to inquire.

4 THE COURT: Yes, the transcript is available.

5 MS. SHAW: At this point I 'm going to turn it over

6 to Ms. Komeily.

7 MS. KOMEILY: Good morning, your honor.

8 Fariba Komeily on behalf of the State.

9 Let's go back to Detective Ojeda, you were asking

10 about and his deposition.

11 Judge, on that one, I don't think you are going to

12 find any dispute.

13 Defense counsel has quoted the deposition and we

14 took that quote and I believe the exact quote is

15 Detective Ojeda's deposition quote, testified that

16 Mr. Jimenez did not discuss his case beyond maintaining

17 his innocence and I submit to you that, as collateral

18 counsel just pointed out to you repeatedly what

19 Mr. Jimenez was trying to do was give a name,

20 information with respect to unit numbers, whatever, but

21 that he was maintaining his innocence just like any

22 innocent person would do.

23 Deposition, how is that inconsistent with Detective

24 Ojeda's characterization of--he didn't discuss his case

25 beyond maintaining his innocence and then evoking his
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1 Miranda rights and then more importantly on State's

2 Response pages 13 and 14, I submit to you that on this

3 one, okay, you have statements showing he is cooperating

4 and you have Detective Ojeda saying, yeah, he was trying

5 to maintain his innocence but then we have produced

6 exhibit D and I do apologize, I think one page, the

7 important page has gotten cut off, but I think it has

8 been provided to you now, correct?

9 That's our exhibit D, the two pages of the

10 transcript with the missing one. But what it clearly

11 shows, not only are defense counsel perfectly aware of

12 what it is, the comments are being made. But bear in

13 mind that Mr. Jimenez himself has been subject to the

14 questioning. He knows what he said and what was asked

15 and above and beyond -- above and beyond that in this

16 case what I don't understand is, these were not-- they

17 were suppressed and defense counsel asked I want them

18 suppressed and the State said we won't get to the

19 suppression. We are not going to mention them and the

20 rest of the record shows that there is no mention of

21 Mr. Jimenez's statements to Ojeda or any other officer

22 other than the probation officer. That was the subject

23 of another -- he had spoken -- Jimenez had spoken with

24 Baron.

25 THE COURT: Putting that a little more in context so
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1 that -- I guess, what you are communicating to me is

2 that we have to. I think, it is a safe assumption that

3 the defense attorney had the opportunity to flush this

4 out.

5 MS. KOMEILY: Correct.

6 THE COURT: Either through information provided by

7 his client or even further inquiry of the detective --

8 MS. KOMEILY: Due diligence.

9 THE COURT: That they made a decision that they

10 didn't want any of his statements to come in at all

11 specifically requested that the statements made pre --

12 request for an attorney be suppressed. The State agreed

13 and we move on from there.

14 And I keep coming back to there is not information

15 here that was outside of the knowledge of --

16 MS. KOMEILY: And that's exactly my point.

17 THE COURT: And I get Mr. McClain when he says, hey

18 it could have -- maybe it could have been used for

19 impeachment.

20 MS. KOMEILY: On this one A, is the due diligence

21 and timeliness, which you just pointed out, but I'm

22 moving even beyond that by saying materiality,

23 prejudice, where is that when the information is not

24 mentioned and normally, I mean, statements by the

25 defendant, there was, as apparent by those transcript
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1 pages, there were a couple of hours of questioning going

2 on and that is the danger in relying on notes. I know

3 of my own notes, you jot down certain things and on this

4 one if you take a look at the above and beyond of

5 Ojeda's deposition, counsel has also gone into what was

6 said by the other Detective -- Diecidue. Where he says

7 we were feeding him information and he became angry and

8 invoked. If your are feeding someone information, some

9 of those notes, I don't know whether those are

10 defendant ' s responses or the detective ' s . But that ' s

11 the point of the due diligence, timeliness but the

12 upshot is materiality and prejudice as well when the

13 State has agreed not to use any of the statements.

14 If you read the transcript, I think the exact

15 comment by defense counsel is, any statements,. any

16 comments, we don't want any of it coming in.

17 I submit to you, you know, that defense counsel is

18 in a much better position to know, what it is,

19 especially after consulting with their client. They're

20 in a much better position to exactly know what was

21 exactly what said and done and to make their strategy

22 decisions at the time of trial.

23 And we've had twenty years where we have claims of

24 ineffectiveness, claims of Brady claims and ineffective

25 claims time for those have passed. Anything that they
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1 wished to have done with this, they could have done in

2 the past twenty years.

3 Now is not the time for it, and but especially not

4 in terms on relying on notes and saying well this means

5 this. This means that. That is the danger in relying

6 on notes.

7 Now if I can go back, one the things that you asked

8 was, what else is in here that was not addressed by

9 Judge Ward.

10 And I believe counsel -- we first went into the cab

11 driver, Mr. Ali and counsel's distinction was, well

12 Judge Ward found all of this to be procedurally barred

13 and you need a cumulative analysis and I now have more

14 information and, therefore, it should be a cumulative

15 analysis.

16 And I submit to you, Judge Ward not withstanding and

17 the Florida Supreme Court certainly accepted her order

18 on untimeliness and said it was untimely but the Florida

19 Supreme Court went above and beyond in terms of

20 addressing actually the merits on each and everyone of

21 those claims.

22 With respect to Mr. Ali. They noted, collateral

23 counsel has known about him since, I think and had

24 actually represented that he spoke to him in 2002. They

25 filed the motion in 2005 and -- if I can find my
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1 place--this is where we are going to Mr. Ali. It is

2 page 1065 of Jimenez, 997 So2nd 1065. After a lengthy

3 recitation of the basis of the claim etcetera, and

4 finding it untimely, this is part of the merits analysis

5 which, again, any kind of claim with Mr. Ali it knocks

6 it out, sort of speak. It says and this is after

7 counsel, collateral counsel has actually spoken with

8 Mr. Ali, after all the years, after all the

9 complaints -- well the information was not provided,

10 they found Mr. Ali and that's in the Florida Supreme

11 Court opinion, they actually spoke with him and this is

12 the proffer that the Florida Supreme Court sets forth

13 it's headnote five and six. Ali would have merely

14 testified that he picked up a person who stated that he

15 had been mugged and was bleeding from the face

16 approximately sixteen blocks from the crime scene and

17 approximately thirty minutes after the murder of Mines

18 that is going to be the testimony of Ali. Nothing more

19 and less. This testimony from Ali and that's the merits

20 argument.

21 This testimony from Ali would have not logically,

22 would not have logically connected the person that he

23 picked up in his cab to the murder and Jimenez -- that I

24 submit to you that is the end of the inquiry. What do

25 we have here, we have notes, the first note is Mr. Ali's
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1 phone number and address, I believe and nothing else.

2 THE COURT: Well all you have is an address and

3 telephone number that is new. This is in the hand of--

4 MS. KOMEILY: No, no, not new. This is information

5 from 1992.

6 THE COURT: Right.

7 MS. KOMEILY: The Public Defender's Office had

8 information.

9 THE COURT: Had the information, because they

10 reached out and talked to them.

11 MS. KOMEILY: Yes. They knew the address and it the

12 phone number and they reached out and talked to them and

13 they later left the case and there was a separate claim

14 with respect to that as to why the Public Defender's

15 Office left, but that is for another day. On this one

16 they contacted him. They lost contact with him and they

17 couldn't subpoena him at trial but I submit to you, what

18 difference does it make. This is his testimony. It

19 doesn't prove anything.

20 THE COURT: The Supreme Court has already said what

21 difference does it make.

22 MS. KOMEILY: Exactly. That's exactly my point.

23 What we have on this motion is, again, that -- something

24 that I believe collateral counsel termed it as it says

25 nothing. It just has the telephone number and the
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1 address but because it says nothing that means they

2 didn't investigate. They didn't care. Be that as it

3 may, I believe that is not based on the notes. That is

4 not Brady material. That is not newly discovered. You

5 have a telephone number and an address. It has been

6 addressed previously. People did at the time of trial

7 contact him know what he was going to say and it is not

8 new information now. Especially, with respect to what

9 the Florida Supreme Court has said, your best case

10 scenario is this would have been his testimony and it is

11 not material because it doesn't prove anything.

12 And there is another part that collateral counsel

13 also found in files and that was in 1993, the 11 months

14 month after the murder that Mr. Ali did not remember who

15 it was that he picked up or when and I submit to you

16 again, so what? What difference does it make? It's

17 been -- the materiality has already been addressed that

18 to me --

19 I believe you had asked what else apart from Judge

20 Ward and each and everyone of these claims as I said if

21 Judge Ward did not do it under -- addressed it on the

22 merits, the Florida Supreme Court did and I set forth

23 the quotes from Florida Supreme Court on each and

24 everyone of them.

25 I think thing we were discussing was Mr. Taranco.
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1 Ms. Taranco and the linchpin on that claim is it is

2 newly discovered because and multiple places in the

3 motion they say we did not know that there was a

4 discussion or a preinterview or information being given

5 by Ms. Taranco before her taped statement.

6 I believe they said she arrived at 4:15. Her taped

7 statement began at 4:50 something and there is this 42

8 . minute gap and that was new information we didn't know

9 that she had given a preinterview. That is the basis

10 and the linchpin for the claim and Exhibit One we have a

11 transcript of the taped statement. The taped statement

12 was pretrial discovery at the time of trial and we

13 pointed out in the attachments this is something that

14 they had since 1999 or 2000 from the records repository.

15 It is in the index.

16 THE COURT: What did they have since 1999?

17 MS. KOMEILY: The statement of Ms. Taranco, the

18 taped statement of Ms. Taranco.

19 THE COURT: Did they not have that in '92?

20 MS. KOMEILY: They had -- I submit to you and I can

21 trace it back and actually do exhibits without having

22 something that big. But yes, it is part of the

23 discovery. It's part of the pretrial discovery.

24 THE COURT: That's what I was wondering. How can it

25 not be pretrial discovery?
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1 MS. KOMEILY: It absolutely. I did put that in but

2 I did not put it in an exhibit to me what was important

3 and that's the reason why I attached the transcript is

4 on page two of the statement it is the detectives

5 specifically say, listen we were talking to you before

6 informally were we not and it is acknowledged. So to

7 say that -- yes, judge, it is a copy of the taped

8 statement of Ms. Taranco and its at page two and what

9 they specifically state on the statement is we spoke to

10 you before we went on tape and interviewed you. We

11 spoke to you about the homicide and what roll you played

12 in it on October 2nd. I mean, that's on the face of the

13 statement that they had prior to the trial on this case

14 and with respect to collateral consideration since 1999.

15 So you knew about it. This is not new information.

16 THE COURT: And policy of officers to do is within

17 the forty years that I have been even remotely involved

18 in the system. We only now discussing changes with

19 requirements that --

20 MS. KOMEILY: Exactly, that everything has to be

21 taped.

22 THE COURT: Be taped from moment one --

23 MS. KOMEILY: Yes.

24 THE COURT: But this has been way that business has

25 been done forever.
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1 MS. KOMEILY: Since I have been around.

2 THE COURT: Since they first found the tape

3 recorder. Always they have done preinterviews like this

4 and then --

5 MS. KOMEILY: Yes, on this one to the extent that

6 I'm not from this jurisdiction. I'm not familiar with

7 this, etcetera this particular statement --

8 THE COURT: Sure --

9 MS. KOMEILY: It is not only part of the court file

10 and pretrial discovery but it has been in the records

11 repository since either late 1999 or January 4, of 2000,

12 continuously in counsel's position and on its face it

13 reflects yes there was a preinterview. So, that's not

14 newly discovered evidence. That's not due diligence?

15 THE COURT: Well, I guess what I hear from

16 Mr. McClain is how the preinterview or he believe it

17 differs from the statement.

18 MS. KOMEILY: Yes and I attached the actual note,

19 again. I think it is exhibit B. Yes. That's why I

20 attached the transcript and the note.

21 Those notes, you see where it is says it is not

22 crossed out and it says approximately 8:00 p.m. and

23 they're margins attempts to call -- that's the

24 preinterview. In addition to the one, two, three, four

25 five lines that are crossed out and, you know, I don't
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1 know how your copy is coming in but I did the quote. It

2 is easy to read once you concentrate on it. And It

3 says -- this is the part that is crossed out. Heard one

4 bang went to investigate. Heard second bang. While at

5 door defendant coming from third floor, was wearing no

6 hat. First observed on ground floor with baseball bat.

7 Defense's motion is, while I was investigating the

8 noises the first and second bang and I'm outside the

9 door as per Ms. Taranco that's when the defendant was

10 standing there with me and I submit to you that is not

11 what this note says. And he attributes some bad intent

12 of the officer because he crossed through it. But I

13 submit to you it is plain to see why they crossed it out

14 because it starts with a bang and that is not where this

15 case started.

16 This case started when people were coming and going.

17 There were two encounters with the defendant and as

18 collateral counsel has pointed out the timing is

19 important. What they did is important. Yes, it is

20 undisputed that the defendant was coming down from the

21 third floor and was outside. He approached the

22 neighbors and was standing with them outside the door

23 asking what had happened. But when, after what attempts

24 had been made by the neighbors that was -- that's the

25 question and I submit to these fragment phrases while at
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1 the door observed coming from the third floor. That

2 doesn't mean while they were closing and opening doors

3 and banging on them that the defendant was present.

4 That is not at all what it says. Sequence, time line

5 sequence approximately 7:55, they come home from the

6 groceries and see the defendant coming down the stairs.

7 They go back up the stairs and testimony is within

8 eight -- eight to ten minutes of seeing him they hear

9 the first loud bang and Ms. Taranco is the one

10 approaching and she hears another loud bang and she

11 hears her neighbor, the deceased, Ms. Mines, saying oh

12 my God, oh my God, oh my God, they called a couple of

13 other neighbors.

14 Ms. Ponce corroborated her testimony in trying to

15 check on her and making sure she hasn't had a heart

16 attack. One of the neighbors is going to -- checking

17 the kitchen. It is dark inside and one of the other

18 neighbors says -- have this neighbor call her to see if

19 she is going okay.

20 THE COURT: Is this before or after the door is shut

21 and locked that she heard this?

22 MS. KOMEILY: It is before because then it occurs to

23 them that Ms. Ponce has a key to the apartment and that

24 they should try that. She can't find the key. They try

25 to -- Ms. Ponce actually tries to open the door with the
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1 knob and is Ms. Taranco and Ms. Ponce were able to see,

2 it opens up an inch and someone slams it.

3 Someone slams it inside and at that point they're

4 really concerned. They are banging and screaming and it

5 took about -- and the testimony on the record and I

6 think it is worded by Judge Ward.

7 THE COURT: About fifteen minutes before they got

8 around to calling --

9 MS. KOMEILY: Exactly, fifteen minutes before they.

10 No, if you look at the there Florida Supreme Court

11 opinion, when they were discussing Mr. Meriweather. Mr.

12 Meriweather is the custodian. His first statement was

13 at about 8:15 -- bear in mind 7:55 is when they first

14 see him. It takes about eight to ten minutes worth of

15 noises, doors getting shut. Police are not there. At

16 8:15, Mr. Meriweather is saying I saw the man jump from

17 the second floor balcony. Now, that's significant to

18 the crime scene comes into these balconies between the

19 victim's apartment and the next door apartment which was

20 vacant at the time. It is a one foot space as pointed

21 out in the motion. If you are reasonably agile you can

22 can jump from the balcony. That's what Mr. Meriweather

23 sees.

24 THE COURT: He sees him in clothing different than

25 what he see him in later when he comes down from the
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1 third floor?

2 MS. KOMEILY: Yes. I'm sorry and I should have

3 mentioned the same with Ms. Taranco.

4 She sees him with a --

5 THE COURT: Baseball hat.

6 MS. KOMEILY: That's correct. When she first sees

7 him and later on when they're waiting for the police,

8 after they called the police when he comes down, he's

9 not wearing the cap.

10 Then he -- I think we mentioned we have Ms. Brantt

11 whose testimony would have been important and she didn't

12 testify.

13 Again, the Florida Supreme Court addressed

14 Ms. Brantt's testimony was at issue in another one

15 either ineffectiveness or Brady claims. That's on page

16 1066 of the Jimenez Florida Supreme Court's opinion.

17 Again materiality, factualness etcetera. Her

18 deposition testimony would have been completely

19 corroborated the testimony presented.by other witnesses

20 during the trial that there was time for Jimenez to

21 commit the murder.

22 That's what I can tell you in terms of time line and

23 terms of the note Judge A, you had all this time, you

24 knew there was a preinterview. You could have asked

25 Ms. Taranco, or the detectives who reflected on the tape
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1 what was the preinterview about? In terms of dangers on

2 relying on notes, you have on this one -- this note to

3 me is obvious. You start with the banging noise and

4 that's not the start of this crime scene. It is to --

5 and the third line does say first time, second time, no

6 cap, baseball cap. You cross it out and you have the

7 notes which starts when Ms. Taranco comes from grocery

8 shopping. You started it from there and those notes

9 are -- even the cross out part is perfectly consistent

10 with the statement itself and she was deposed as well

11 and I think I put in the transcript cites and does your

12 honor have direct appeal?

13 THE COURT: Yes.

14 MS. KOMEILY: I put the transcript cites for the

15 testimony as well with respect to the time line.

16 You know in this claim there is also--well, the

17 claim is I was factually innocent. Different variations

18 of factual innocence have been raised throughout the

19 years and I relied on the Florida Supreme Court analysis

20 on one those. One of the most important thing in this

21 case the fingerprint and the placement where someone

22 would have had to push back the door. That's where the

23 fingerprint is and it is a complete one. No question

24 about it and they -- there are no fingerprints of

25 anybody else other than the victim anywhere in the
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1 apartment. Throughout the years there have been

2 variations about, well I was assisting with Hurricane

3 Andrew and so I would have been inside the apartment.

4 On this one, well my ex-girlfriend's daughter was a

5 friend of the deceased and therefore I may have -- I

6 went into the apartment.

7 . THE COURT: Let me stop you for a second because the

8 notes of Detective Ojeda referencing the child and

9 deceased is that apparent at any time prior.

10 MS. KOMEILY: Let's go back with respect to the

11 exgirlfriend you mean.

12 THE COURT: Yeah.

13 MS. KOMEILY: The report says The ex-girlfriend had

14 been asked whether she -- whether she or Jimenez had

15 kept -- had any kind of relationship with Ms. Mines and

16 the response had been that Jimenez had come home one day

17 and said the ex-girlfriend's daughter Keisha met some

18 lady downstairs.

19 THE COURT: None specific.

20 MS. KOMEILY: None specific. If you go to the note,

21 again, I implore you to take a look at the notes that

22 same thing is in there. Some lady downstairs, but it

23 also says, the sentence proceeding, it Keisha knew Ms.

24 Mines or something to that effect. That does not

25 translate into yes, Mr. Jimenez knew the victim. That
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1 does not translate into Mr. Jimenez having gone inside

2 the apartment. That does not translate -- and in both

3 the report and the notes, the mother, the ex-girlfriend

4 is saying she would never allow the daughter inside any

5 of the apartments.

6 But I use this for any other analysis. The Florida

7 Supreme Court analysis with respect and I thought it was

8 in that apt in this case or any other argument that said

9 I was in inside the apartment at one point in time, and

10 therefore, my fingerprints are there and would support

11 the factual innocence claim. The reason I used it the

12 Florida Supreme Court has a very much detailed analysis

13 of the weather conditions in the summer months and how

14 the entire -- where things would degrade and there was

15 no degradation on this one, showing that it was prong at

16 the time of the murder on the day of the murder where

17 the fingerprint was placed and if you had been

18 frequently somebody's -- even one or twice, how many

19 ever time it is that you were inside the apartment, you

20 would have more than one fingerprint and in this case

21 there were no other fingerprints.

22 I submit to you relying on something that has been

23 known all this time, a taped statement and saying it is

24 preinterview that is the end of the claim and not newly

25 discovered.
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1 As far as the notes go, it is just it says while at

2 the door she saw the defendant coming down, second time,

3 different cap, does not mean that's he is standing out

4 there with the neighbors while they're trying the door

5 and there is perfectly fine explanation for crossing it

6 out because instead of noises they start-- I believe we

7 have addressed all the claims, yeah.

8 And that's why we have requested summary denial

9 judge. Untimely, not newly discovered and in an

10 abundance of caution we have addressed materiality,

11 prejudice with prior findings of the Florida Supreme

12 Court, we submit to you no evidentiary hearing is

13 required in this case.

14 THE COURT: Mr. McClain.

15 MR. MCCLAIN: We didn't get to address the other

16 claim, but we didn't address the one thing --

17 THE COURT: I don't want to keep you from doing

18 that.

19 MR. MCCLAIN: The State is wrong a lot. Johnson v.

20 State 44 So3rd, I think page fifty, fifty one. In

21 Johnson v. state and I represented him. I'm familiar

22 with the case. In that case Johnson had challenged at

23 trial the statement of a jailhouse informant, as a

24 violation, he was a State agent he lost. He challenged

25 in post conviction in 1996 six after he had received
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1 public records and he lost. There was an evidentiary

2 hearing and he lost and the Florida Supreme Court found

3 against him.

4 In 2007 the attorney who Backas who was handling the

5 case contacted me--I had learned some information about

6 the prosecutor, a specific prosecutor involved. Notes

7 disclosed in '96 I was able to read and understand what

8 they meant and the Florida Supreme Court revisited and

9 granted relief. They revisited an issue that was

10 addressed on direct appeal and on the post conviction.

11 They redressed the issue because they now had these

12 notes that showed that the prosecutor had, in fact, told

13 the witness to keep his ears open. They were

14 handwritten notes. Notes that, Ms. Komeily indicated

15 . that we shouldn't be reading into things but the Florida

16 court did on the basis of those handwritten notes they

17 order a new penalty phase because they couldn't find the

18 Giglio violation harmless beyond a reasonable doubt.

19 This is not the only case with handwritten notes. Young

20 v. State 739 So2nd -- I forget the page.

21 THE COURT: But each one of these pages is going to

22 deal with the materiality of the subject matter

23 differently.

24 MR. MCCLAIN: Absolutely.

25 But I'm addressing the point that the State just
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1 made that because it has already be addressed by the

2 Florida Supreme Court it's over. It's not. The Florida

3 Supreme Court has time and again when new specific

4 pieces of paper appear that require revisiting they

5 revisit.

6 THE COURT: And I need to take it as a whole or

7 review it as a whole.

8 MR. MCCLAIN: Absolutely.

9 And that the point is exceedingly important. You

10 take it as a din whole. You don't take it in the light

11 most favorable to the State like you do on the

12 sufficiency of the evidence on direct appeal. That's

13 what the State is arguing. What the State is trying to

14 say that because there was a witness who testified there

15 was fifteen minutes, you have to accept that. There are

16 witnesses who testified there were thirty. There are

17 witnesses that testified it was ten. They were all over

18 the place. What the state wouldn't accept is that

19 according to Meriweather it happened, the guy jumped off

20 the balcony twenty minutes before she was being stabbed

21 and that makes no sense and --

22 THE COURT: But wasn't that available at the time of

23 the trial?

24 MR. MCCLAIN: Your Honor, my point is --

25 THE COURT: You have the witnesses sitting marking
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1 down down times as they're going through stuff, it would

2 be unusual for everyone to weigh in exactly the same

3 time.

4 MR. MCCLAIN: I'm not disputing that, your honor.

5 THE COURT: I'm wondering --

6 MR. MCCLAIN: You are right about the totality. You

7 have to look at totality and not every one, once the the

8 second piece is controlling, you have to consider the

9 impact. In this case the most important piece of

10 evidence was Ojeda saying no one knew there was a

11 stabbing except for the person who did it and when he

12 said they want to talk to me about a stabbing, he's

13 guilty and if Ojeda is discredited and he should be

14 because the State --

15 First let me turn to the statement because the

16 police report discusses what happens between 3:55 and

17 4:50 and it sets out. It is in the police report. He

18 states that he didn't know anything about the murder and

19 we then detailed the evidence against him, allowing him

20 to read the arrest warrant and the statement of facts

21 and while doing so he became angry as some of the

22 information contained in this language indicating he was

23 known burglary. While reading the same subject stops a

24 couple times and cries and at one point I showed the

25 subject information I had from the autopsy and he said
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1 he didn't want to see anymore and that's when they gave

2 him his rights.

3 Nothing in there about him giving any information

4 about what he was wearing. Whose door he knocked on.

5 What he did on the night of the offense. When their

6 asked in the depos they say no information. Diecidue

7 specifically says he didn't say anything in his

8 deposition.

9 THE COURT: So why is this newly discovered. Why is

10 it not available at the time? Why do I not have a

11 defense lawyer that sits and says okay then what are you

12 going to say? Then what did you say? What did you say?

13 An experience defense lawyer it is available to him and

14 he made a determination that I don't need to know what

15 the officer going to say about because I don't want any

16 of it coming in.

17 MR. MCCLAIN: He didn't know that there was a piece

18 of paper showing that they did not disclosed what had

19 occurred. That they had created a fairy tail of what

20 had occurred when they talked to him. He was not acting

21 guilty and he was trying to cooperate and show that he

22 didn't do it. The fact -- what about the knocking on

23 Phyllis' door at 7:00 p.m. and it says he knew she was

24 on the phone. How did he know she was on the phone?

25 She opened it and he got his hand on the door. They
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1 didn't investigate that and the State wants to say, I'm

2 speculating. The U.S. Supreme Court when you do the

3 prejudice analysis under Brady and Strickland that's

4 what required, because the question is what could the

5 defense attorney could have done with this information

6 he could have argued to the jury, that's when the

7 fingerprint was left. He could have argued to the jury

8 a police officer hid this information from me. In their

9 depo they didn't tell the truth. He was trying to show

10 his innocence by saying, take my clothes, take anything

11 you want. Their version -- the police officers -- it

12 doesn't make any sense. They say they interviewed him

13 for an hour after he is arrested at gun point, brought

14 to the station made to wait, not able to leave and they

15 talked to him for an hour and then they say that's when

16 you gave them Miranda warning? It doesn't make any

17 sense. Yes the defense attorney did in the motion to

18 suppress -- actually it is in the record.

19 THE COURT: Is that the page that had fallen off,

20 page 225.

21 MR. MCCLAIN: No. This is actually a motion that

22 was filed that I had marked. There was a motion that is

23 actually filed in the record by Kassier which is the

24 subject of the hearing and in the motion he's focusing

25 on suppressing the statement to the probation officer.
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1 He also includes this. And the only thing is, I haven't

2 been able to talk to him. I haven't had time. I didn't

3 know I could. The only thing is he knew was that

4 Mr. Jimenez invoked his right to counsel. Invoked his

5 Miranda rights. That's all that he knew from when he

6 said he didn't say anything. Other than when we were

7 confronting him, he invoked his rights. That is not

8 admissible unless you know that there is something else

9 going on. That he is giving them information. That he

10 is maintaining his innocence by trying to show his

11 innocence. There is a difference between just I didn't

12 do it and saying is check my clothes. Here's what I

13 did. I knocked on that door. This is what I did.

14 There is a difference and that's what was kept from the

15 defense. Defense counsel could talk to their client but

16 know defense counsel -- there is a language in this

17 opinion from the Florida Supreme Court, the opinion is

18 Waterhouse v. State 82 So3rd 84 and it is on page one of

19 three, and in Waterhouse what had happened in thirty

20 years after the police report was disclosed, Waterhouse

21 discovered, by interviewing a person mentioned in the

22 police report that the police report did not accurately

23 state what the person had said to the police thirty

24 years before. And as to diligence, the Florida Supreme

25 Court agreed with the lower court there was diligence.
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1 You are not required to interview every single person

2 listed in the police report when there is nothing to

3 indicate that you need to. To place the onus of

4 verifying every aspect of an ambiguous police report on

5 defense or collateral counsel would not only create a

6 substantial amount of work in a capital case, but also

7 it could be viewed as down playing the seriousness of

8 allegedly false police reports. More over to hold,

9 collateral counsel must investigate every aspect of the

10 police report even when it appears that such

11 investigation would be frivolous is inconsistent with

12 prior case where the contents of Brady violations due

13 diligence is no longer required.

14 U.S. Supreme Court, Strickland v. Green. The case

15 cited in the response but for no reason the state

16 indicated defense counsel can rely on the fact that the

17 State will honor they're obligations to disclose and in

18 this case under 3.220, in addition to Brady, there were

19 required to disclose all the defendant's statements in

20 whatever form and they didn't, and I didn't know that

21 until six days ago.

22 THE COURT: I got of sort of just stop and say gee,

23 does a defense lawyer ever asked his client what did you

24 say to the cops before they read you Miranda? Or by the

25 way Jose -- I don't want to put a burden on the
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1 defendant to come forward, but in talking to his lawyer,

2 by the way Jose what did you between 7:00 and 8:15.

3 Okay.

4 Well I knocked on the door up on the third floor. I

5 knocked on Phyllis ' door. I mean, why are these facts

6 that are just all of a sudden? Because it all leads

7 back to you Mr. McClain. It is the same thing that you

8 told me he could have impeached the officer by saying

9 you were just saying he was cooperative but isn't it

10 true he said I knock on the door? Or hey I was up on

11 the third floor talking to Latin guys or whatever? Why

12 were these facts not available to the defense lawyer

13 other than their upon due diligence. Had he brother to

14 like, you know what officer give me a minute to minute

15 about what happened.

16 MR. MCCLAIN: Because the Florida Supreme Court says

17 that counsel should be able to assume that police

18 officers are telling the truth and if you have a client

19 who is saying that the police officers aren't telling

20 the truth and this is what happened. Sure you can go

21 into battle and try to say believe my client but you

22 don't have the ammunition, if you don't have the written

23 notes. You are going to lose. It is the written notes

24 that the police officers make that is the evidence.

2-5 THE COURT: - Why do you think that written notes are
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1 not discoverable?

2 MR. MCCLAIN: Under Young v. State. Under Young v.

3 State relief was granted by the Florida Supreme Court

4 because there were written notes where the prosecutors

5 interviewed a witness in which the notes show the

6 witness saying something different that what he said at

7 trial.

8 THE COURT: Under those facts I got you. Why do you

9 think generally speaking under the discovery rules

10 exclude the notes.

11 MR. MCCLAIN: Under Brady, the test is whether --

12 THE COURT: Just asking, why-- because it gets to a

13 point, why do you think they're excluded? Again, I'm

14 sorry you are not giving me the answer. I think the

15 answer is because we have complete discovery depositions

16 which allows the lawyers to go over minute by minute

17 what happened.

18 MR. MCCLAIN: And they did and they were told in

19 this case he didn't say anything other than I knew it.

20 THE COURT: Sure and exactly what -- in other words

21 they didn't go further. They didn't dig in because --

22 MR. MCCLAIN: They weren't getting anything, Ojeda

23 and Diecidue didn't give them anything. Their both

24 maintaining he didn't say anything we talked.

25 THE COURT: I'm sorry that's not what I'm gathering

I
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1 that he didn't say anything but that he maintained his

2 innocence.

3 Okay.

4 MR. MCCLAIN: On Ojeda's deposition pages 48 and 49

5 is where he talks about it. And Diecidue, specifically

6 says -- did he say anything exculpatory is the question?

7 No. No is the answer.

8 We're relying on the good faith of the officers,

9 that's what the Supreme Court in Waterhouse is saying

10 that we are supposed to do. We are supposed to rely on

11 their good faith. The first time we have something

12 specific here showing a reason to question good faith is

13 when they had these details notes about what he was

14 saying about everybody -- these neighbors and they

15 where. Who was there. Whose door he knocked on. When

16 he knock on and what he is wearing. That's a lot of

17 information and they're saying he didn't talk anything

18 about the case other than -- yes, Ojeda says he said I

19 didn't do the murder. I didn't do any murder, but he

20 then says he didn't say anything other than that.

21 THE COURT: Well you just mixed to witnesses for me.

22 Ojeda said he denied involvement and he basically said

23 he didn't say anything.

24 MR. MCCLAIN: Well, Ojeda -- the specific question

25 to Diecidue is -- the attorney asked did he say anything

___.-.-- -------«-=====--=============""===""""""""""�442�442""""""
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1 exculpatory and the answer is no.

2 With Ojeda the questioning came about well, he

3 said -- well he said he was -- he didn't do any murder.

4 But the only things that --- they did all the talking.

5 They gave him stuff to read. They did ask had him if he

6 wanted a coke. They did ask him if he wanted a snack

7 and they got information of his name and his phone

8 number and date of birth so they can verify they had the

9 right person that was it.

10 The State made a point about the fact in the

11 pleading at some point it said at least fifty pages. I

12 was working on this all weekend not getting much sleep.

13 I wrote that when I hadn't counted the pages. I hadn't

14 counted the pages until I actually put it together and

15 it was mistakenly eighty, which it was in fact 81 pages

16 that I identified. I apologize for at one point in time

17 saying at least fifty, but that when I was trying to get

18 a handle on it.

19 Again, there is a lot of case law where successive

20 3.851 require revisiting previously addressed claims on

21 the basis of some information that was not available

22 that changes the analysis. There is Rivera v. State 915

23 So2nd 191, 2008 opinion remanding for an evidentiary

24 hearing emphasizing the allegations I made in the motion

25 have to be accepted as true. And the State's position
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1 that my allegations are speculation as to what the notes

2 means the Florida Supreme court had already said, no,

3 you got to accept what he's saying and then if taken as

4 true it may entitled him to relief then you have an

5 evidentiary hearing and you make him proof it.

6 This is not the time to prove it. This is the time

7 to decide whether the allegations taken as true are

8 sufficient. Mayor v. State 70 So2nd 726. Again you

9 have to take the allegation as true. Mayor dealt with

10 also Brady, information that a witness had indicated

11 wasn't in the police report but should have been. Young

12 v. State is the case that I mentioned. Smith v. State

13 75 So2nd 205. In Smith v. State this was a bunch of

14 Brady cases. This is one of my cases. Bunch of Brady

15 cases and he lost. Then there was some evidence

16 regarding the bullet lab analysis by the FBI and I

17 discovered new information about a witness that I said

18 was Brady and in this the Florida Supreme Court remands

19 for an evidentiary hearing and says the cumulative

20 analysis has to include all the Brady material that was

21 present before. To do it cumulative. So it requires

22 revisiting. And then there are cases like Scott v.

23 State where it was a Brady claim based on a picture of

24 wine bottle that had shown some blood that had not been

25 disclosed and that was the basis in successive 3. 851

Laws Reporting Inc (305) 358 2700
www. laws-group. com 5



Page 71

1 under warrant that led to the stay and evidentiary

2 hearing. Waterhouse is also under warrant and actually

3 in Waterhouse house, the judge had the evidentiary

4 hearing staying the execution because there was enough

5 time.

6 State v. Huggins, H-u-g-g-i-n-s, 788 So2nd 238 is

7 another case in which is about the police reports.

8 THE COURT: Give me the cite again, please.

9 MR. MCCLAIN: 788 So2nd 238.

10 Police reports providing information about a

11 person's name was incomplete and there was more

12 information that was discovered that showed it was

13 inaccurate.

14 Under the case law it is to be evaluated cumulative

15 that is what Kyles v. Whitley is about. In Kyles there

16 were handwritten notes in trial from the prosecutor's

17 interview of a witness and they said -- actually, the

18 test in Kyles is interesting. The Florida Supreme Court

19 in Kyles and it's 514 US 419, 1999 case. The question

20 is whether -- what the jury could have concluded or what

21 the jury could have found with this information and with

22 this information they could have found Ojeda not

23 credible.

24 THE COURT: I think I have your point.

25 MR. MCCLAIN: And your Honor I was going -- I

Laws Reporting Inc (305) 358 2700
www. laws-group. com



Page 72

1 brought the pictures because I think it helps to see

2 what the apartment complex looks like.

3 THE COURT: I actually grew up in that' neighborhood.

4 MR. MCCLAIN: One of the pictures is an aerial so

5 you can see what the building looks like, but there are

6 two pictures of balcony, a car parked underneath it and

7 that is my understanding.

8 THE COURT: And a white van. I was initially

9 confused when you said the west side faces Six.

10 MR. MCCLAIN: The west side faces second and east

11 side the backside, right.

12 THE COURT: Yeah.

13 MR. MCCLAIN: And, again, Meriweather, the person

14 dropped down and walks pass him when he is in the breeze

15 way in the middle of the building and heads north to 138

16 Street and disappears in that direction which is the

17 opposite direction of the south end and where --

18 THE COURT: And this is what I expected that you

19 could easily get from one balcony to the other.

20 Right, it shows that. There are only two balconies

21 that are next to each and that is 206 and 207.

22 That helps you visualize -- you actually can see

23 what the building looks like and it is pretty much a

24 large building and that's my point about Ana Brantt you

25 could see that cat walk in the aerial sort of view. It
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1 is mostly open air but then in the south end it gets

2 enclosed because there are apartments at both sides.

3 THE COURT: Where is the elevator in relationship

4 to--

5 MR. MCCLAIN: My understanding is that the

6 elevator -- there is a stairwell at the end and that, I

7 believe, is the stairwell that came up from the parking

8 lot.

9 THE COURT: There is stairwell at this end.

10 MR. MCCLAIN: Well, actually that is the north end

11 and that's the south end and it is sort of a wrap

12 around. That's what I call it. I don't know if that's

13 the best word.

14 THE COURT: In these photos I can certainly see the

15 stairways on the north end.

16 MR. MCCLAIN: Actually there are --

17 THE COURT: And where are the elevators?

18 MR. MCCLAIN: The elevator is not at the end. I

19 think it ' s like two apartments in.

20 THE COURT: Okay. All right.

21 MR. MCCLAIN: Here's more. This is for example the

22 south end.

23 THE COURT: Got it.

24 Let me give these back to you.

25 All right.
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1 I think I have an appropriate good grasp or at least

2 for me to work on or wrap my head around.

3 Is there any other party that wants to be heard?

4 I'm going to go ahead and give permission on the

5 North Miami notes.

6 And I'll enter an order upon the Successive 3.850

7 with regard to the Huff analysis whether an evidentiary

8 hearing is required or not, as quickly as I can get

9 that.

10 Anything before the court at this time?

11 What steps do you need to take to insure that an

12 immediate transcript will become available.

13 (Thereupon the following proceedings were

14 concluded.)

15

16

17

18

19

20

21

22

23

24

25
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1 CERTIFICATE

2 STATE OF FLORIDA

3 COUNTY OF DADE

4

5 I, Kattia M. Mantrana, Court Reporter,

6 certify that I was authorized to and did

7 stenographically report the foregoing proceedings of

8 and that the transcript is a true record of the

9 testimony given by the witness.

10

11 I further certify that I am not of counsel to

12 either of the parties to said cause or otherwise interested

13 in the event thereof.

14

15 IN WITNESS WHEREOF I hereunto set and affix my official

16 seal of this office 9 day of AUGUST, 2018.

17

18 Commissions:GG075738

19 Expires: 02-21-2022
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Filing # 76259631 E-Filed 08/10/2018 09:59:3 AM

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO. 92-34156-CF

STATE OF FLORIDA,

Plaintiff, EMERGENCY MOTION, CAPITAL CASE
DEATH WARRANT SIGNED; EXECUTION
SET FOR AUGUST 14, 2018.

v.

JOSE ANTONIO JIMENEZ,

Defendant.

NOTICE OF FILING OF INFORMATION AVAILABLE TO TRIAL COUNSEL
REGARDING DETECTIVES OJEDA AND DIECIDUE

COMES NOW, the Defendant, JOSE ANTONIO JIMENEZ, who, in light of the

circuit court's order denying Mr. Jimenez's 3.851 motion, and the statement in the order that a

motion for rehearing will not be entertained, also in light of the State's inaccurate representations

regarding the deposition testimony of Detectives Ojeda and Diecidue and what information was

disclosed to Mr. Jimenez's trial counsel regarding the interaction between those detectives and

Mr. Jimenez on October 5, 1992, gives notice that he is filing the attached material:

1. Attached to this notice as Appendix A is the Discovery Response that the State

prepared and then served of Mr. Jimenez's trial counsel on November 4, 1992. Page 3 of this

Discovery Response indicated that "[a]Il statements or summaries of statements made by the

defendant are available for copying by contacting the undersigned Assistant State Attorney." The

sixth page of the Discovery Response indicated that a list of documents were attached. The list

of attached documents included the "Supplementary Report (Det. Ojeda) 10/06/92 (15) pages."
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2. .Attached to this notice as Appendix B is the 15 pages supplementary report by

prepared by Detective Ojeda. While the first page of this report does bear the date of October 6,

1992, much of the report concerns developments in the investigation that later in time. The last

page of the report includes police activity on October 19, 1992.

3. Attached to this notice as Appendix C are three supplementary reports prepared

by Detective Diecidue. The first one is a two page report dated October 2, 19992. The second

one is two page report dated October 3, 1992. The third one is a two page report dated March 15,

1993. This third report concerns the Jeffrey Allen interview conducted by Detective Ojeda and

Detective Diecidue on March 15, 1993.

4. Attached to this notice as Appendix D is the 96 page transcript of Detective

Decidue's deposition which took place on April 27, 1993.

5. Attached to this notice as Appendix E is the 85 page transcript of Detective

Ojeda's deposition which took place on July 28, 1993.

6. Attached to this notice as Appendix F is the transcript of Detective Ojeda's

testimony when he was called by the State during the guilt phase of Mr. Jimenez's trial. This

testimony appeared in the direct appeal transcript at pages 744-72. The most important aspects of

that trial testimony that the State elicited was: 1) Ojeda's assertion that on October 5 he had told

Mr. Jimenez that the police wanted to talk about a burglary, and 2) Ojeda's claim that the

civilian witnesses who lived in the apartment complex had not learned by October 5 that Phyllis

Minas had been stabbed to death. The State argued this meant that Mr. Jimenez's statement to

his probationer officer on October 5 that the police want to speak with him about a stabbing,

showed he knew a fact that only the killer could have - the victim was stabbed. Ojeda's claim

that he kept the cause of death from becoming common knowledge became the lynchpin of the
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State's argument Mr. Jimenez knew what only the killer knew. Ojeda's testimony was an

important component of the Florida Supreme Court's ruling that the State's evidence excluded

any reasonable hypothesis of innocence. Jimenez v. State, 703 So. 2d 437, 441 (Fla. 1997)

("Jimenez told Rochelle Baron that the police wanted to talk to him about a stabbing when the

police never mentioned a stabbing. They told Jimenez they wanted to talk to him about some

burglaries.").

7. Attached to this notice as Appendix G is the transcript of Detective Ojeda's

testimony when called by the defense in its case. This testimony appeared in the direct appeal

transcript of the trial at pages 835-41. The defense called Detective Ojeda in order to introduce

an exhibit that the trial court ruled could not be introduce by the defense during the State's case

in chief. Jimenez v. State, 703 So. 2d at 440 ("defense counsel attempted to cross-examine

Detectives Pearce and Ojeda concerning the search of Jimenez's apartment and the particulars of

the arrest warrant. * * * The trial court further ruled that the defense could call the two witnesses

during its case in chiefwith respect to the matters it sought to elicit on cross-examination.").

8 Attached to this notice as Appendix H is the transcript of Detective Ojeda's

testimony when the State called him back to the witness stand in its rebuttal case. This brief

testimony appeared in the direct appeal transcript of the trial at pages 872-74.

Respectfully submitted,

/s/Martin 1 McClain
MARTIN J. MCCLAIN
Florida Bar No. 0754773
McClain & McDermott, P.A.
Attorneys at Law
141 N.E. 30* Street
Wilton Manors, FL 33334
(305) 984-8344
martymcclain@earthlink.net
Counsel for Mr. Jimenez
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing motion has been furnished

via the e-portal to all counsel of record on this 10'' day of August, 2018.

/s/Martin J McClain
MARTIN J. MCCLAIN

4
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR DADE COUNTY, FLORIDA

Case No. 92-34156

STATE OF FLORIDA v. Judge CHAVIES(13)
Police Case No 9228261

JOSE ANTONIO JIMENEZ

Defendant ( s }

DISCOVERY RESPONSE: STATE'S DEMAND FOR DISCOVERY AND STATE'S DEMAND FOR ALIBI

The State of Florida, pursuant to Rule 3.220 and 3.200 Florida Rules of
Criminal Procedure, files its Discovery Response, State ' s Demand for Discovery

and State' s Demand for Alibi Defense, as follows:

1. The names and addresses of all pe,rsons known to the State Attorney
to have information which may be relevant .to the offense charged, and to any
defense with respect thereto are as follows)

1. O' JEDA, A. 12. WILLIAMSON, JOHN

DEPT.06 ID.0168 (NMPD) METRO DADE
. FIRE RESCUE #18

2. DIECIDUE,D. 6000 S.W. 87 AVE.

DEPT.06 ID.0048 (NMPD) MIAMI, FL

3. JOHNSON, S. 13. COLE, JEFF

DEPT.06 ID.0167 (NMPD) METRO DADE
FIRE RESCUE #18

4. SPOTTS, R. 6000 S.W. 87 AVE.

DEPT.06 ID.0154 (NMPD) MIAMI, FL

5. PEARCE, R. 14. DOMINGUEZ, JERRY

DEPT.06 ID.OO49 (NMPD) METRO DADE
FIRE RESCUE #18

6. THOMPSON, J. .. ~. 6000 S.W. 87 AVE.
DEPT.06 ID.0146 (NMPD) MIAMI, FL

7. KORLAND, R. 15. . CARDET, BILL

DEPT.06 ID.OO86 (NMPD) METRO DADE
FIRE RESCUE #18

8. SIDD, W. 6000 S.W. 87 AVE.

DEPT.06 ID.0039 (NMPD) , . MIAMI, FL

9. LYNCH, 16. MCQUAY,- WILLIAM H.

DEPT.06 ID.0110 (NMPD) M.D. FIRE RESCUE #18
6000 S.W. 87 AVE.

10. CARDONA, A. MIAMI, FL
DEPT.06 ID.OO56 (NMPD)

11. NOVACK, J.
DEPT.06 ID.OO53 (NMPD)
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17. WETLI, ( DR. )
DADE COUNTY MEDICAL
EXAMINER'S OFFICE
1 BOB HOPE ROAD

MIAMI, 'FL 33428

18. PONCE, UICRICA
13725 N.E. 6 AVE. #209 r
N. MIAMI, FL 33161

19. TARANCO, VIRGINIA
13725 N.E. 6 AVE. #310
N. MIAMI, FL 33161

20. MERRIWEATHER, CLIFFORD

2070 N.W. 91 ST.
MIAMI, FL 33147

21. GRIMINGER, MARY
13725 N.E. 6 AVE. #307
N. MIAMI, FL 33161

22. GANDERO, A.
C/O METRO TAXI

1995 N.E. 142 ST.
MIAMI, FL 33181

23. ALI, ANWAR
C/O METRO TAXI

C/O GANDERO, A.

1995 N. E. 142 ST.
MIAMI, FL 33181

24. BARON, ROCHELLE
561 N.E 79 ST. #201
MIAMI, FL 33138

25. BRANDT, ANA
13725 N.E. 6TH AVE. #303

N. MIAMI, FL 33161

26. PRAOLINI, REGLA

14035 N.E 6 AVE. #2
N. MIAMI, FL 33161 ·.
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2. ( ) At this time the State knows of no statements made by

witnesses listed in paragraph 1.

(XX) All statements of witnesses listed in paragraph 1 known to
the state at this time are available for copying by contacting the undersigned

Assistant State Attorney.

( ) All statements of witnesses listed in paragraph I which are
presently in the possession of the State are attached.

r

3. ( ) There are no statements of the defendant known, to the State

at this time.

(XX) All statements or summaries of statements made by the
defendant are available for copying by contacting the undersigned Assistant

State Attorney.

( ) All statements or summaries of statements made by the
defendant which have been reduced to writing presently in the possession of

the State are attached.

( ) There are oral statements of the defendant, which were made

to ; the substance of which are:

4. (XX) There are no codefendants, or the trial is not a joint

trial.
( ) There are no statements made by a codefendant which are

known to the State at this time.

( ) All statements or summaries of statements made by
codefendants known to the State at this time are available. for copying by

contacting the undersigned Assistant State Attorney.

( ) All statements or summaries of statements made by
codefendants presently in the possession of the State are attached.

5. ( ) There are no recorded Grand Jury Minutes.

(XX) There are recorded Grand Jury minutes; höwever, they cannot
be transcribed or copied except upon order of the Court.

( ) The portion of recorded Grand Jury minutes that contain
testimony of the accused are available for copying by contacting the

undersigned Assistant State Attogney.

6. ( ) There are no tangible papers or objects obtained from or

belonging to the accused.

( ) The following tangible papers or objects were obtained from
or belonged to the accused and may be inspected, and/or copied by contacting

the undersigned Assistant State Attorney pursuant to Rule 3.220 (a)(3):

(XX) There are tangible papers or objects obtained from or
belonging to the accused. Those items are available for copying or inspecti.on

by contacting the undersigned Assistant State Attorney.
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7. (XX) There is no material or information which has been provided
by a confidential informant.

( ) There is material or information which has been provided by

a confidential informant.

8. (XX) There has not been electronic surveillance, etc. of the
defendant or his premises.

( ) There has been electronic surveillance, etc. of the
defendant or his premises; any documents relating thereto may be copied by
contacting the undersigned Assistant State Attorney.

( ) All documents relating to any electronic surveillance

presently in the State's possession are attached.

9. ( ) There was a search and seizure but there are no documents
relating thereto known to the State at thi's time.

(XX) There was a search and seizure and the documents relating
thereto may be copied by contacting the undersigned Assistant State Attorney.

( ) All documents relating to any search and seizure presently
in the State's possession are attached.

( ) There has been no search and seizure.

10. ( ) There are no reports or statements of experts made in

connection with this case, known to the State at this time.

(XX) There are reports or statements of experts made in
connection with this case and they are available for copying by.contacting the

undersigned Assistant State Attorney.

( ) All reports or statements of experts presently in the
. State's possession are attached,

11. (XX) All physical evidence, known to the State at this time, not.
obtained from or belonging to the accused, which may be used by the State in
hearing or trial is available for inspection and copying, by contactin.g the
undersigned Assistant State Attorney.

STATE'S DEMAND FOR DISCOVERY

The State of Florida, pursu,ant to Rule 3.220 (d) of the Florida Rules of

Criminal Procedure, demands 'that within the appropriate time period after
receipt of this Discovery Response that the defendant disclose to the
prosecuting attorney and permit him to inspect, copy, test, and photograph the
following information and material which corresponds to that which the defense
sought and which is in the defendant's possession and control.

(1) A written list of names and addresses of all witnesses whom the
defendant expects to call as a witness at the trial or hearing.

(2) The statements of any person listed in d(1), above, other than
that of the defendant.

(3) Reports or statements of experts made in connection with the
particular case, including results of physical or mental
examinations and of scientific tests, experiments or
comparisons.

(4) Any tangible papers or objects which the defendant intends to

use in the hearing or trial.
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DEMAND FOR NOTICE OF ~INTENT TO RELY UPON ALIBI DEFENSE

The State of Florida, pursuant to Rule 3.200 of the Florida Rules of
Criminal Procedure, files this Demand for Notice of Intention to Rely upon
Alibi Defense as follows:

1. Pursuant to Rule 3.200 of the Florida Rules of Criminal Procedure, the
State Demands that the defendant furnish the prosecuting attorney with a
Notice of Alibi not less than ten (10) days prior to trial, stating the
place the defendant claims to have been at the time of the alleged
offense and the names and addresses of the w"itnesses by .whom he proposes
to establish such an alibi, if such defense will be relied upon at the
time of trial. The State alleges, as particularly as is known to the
State Attorney, that the place of the commission of the alleged crime was
13725 Northeast 6th Avenue #207, North Miami, FLorida

the date was OCTOBER 2, 1992

and the time was approximately 8:05 p.m.

Respectfully submitted,

JANET REN
TAT E

Assistant S ate Attorney
Florida Bar

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and exact copy of the attached and

foregoing, pages 1 through , was forwarded to Defense Counsel, Attorney
for the Defendant, on this Í½ day of Y _.

C
1

Ass s a t

Copies of the following are attached:

POLICE REPORT ( ) '

"A" FORM ( )
SWORN STATEMENTS ( ) >see attached
LAB REPORTS ( )

RAP SHEET ( )
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ATTACHED PLEASE FIND THE FOLLOWING DISCOVERY

"A" FORM (1)pages
ARREST WARRANT AND AFFADAVIT ( 3 ) pages
SUPPLEMENTARY REPORT (DET. DIECIDUE) 10/02/92 (2)pages

.SUPPLEMENTARY REPORT (DET. DIECIDUE)l0/03/92 (2)pages
OFFENSE REPORT ( OFC. KORLAND ) ( 4 ) pages

SUPPLEMENTARY REPORT (DET. OJEDA) 10/06/92 (15)pages
SUPPLEMENTARY REPORT (DET. PEARCE) 10/12/92 (8)pages
SUPPLEMENTARY REPORT (OFC. WOODARD) 10/05/92 (1)page

SUPPLEMENTARY REPORT (OFC. SIDD) 10/02/92 (1)page

SUPPLEMENTARY REPORT (OFC. SIDD) 10/05/92 (1)page
RIGHTS WAIVER FORM (1)page

CONSENT TO SEARCH FORMS ( 2 ) page
MEDICAL EXAMINER PRELIMINARY REPORT (2)page

MEDICAL EXAMINER DIAGRAM (1)page
MEDICAL EXAMINER INVESTIGATIVE REPORT (1)page
JMH REPORT (1)page
DEFENDANT'S PRIORS (10)pages
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SUPPLEMENTARY

Page |Date vic; .. - ... . ...

1 10/06/92 Minas f Phyllis 2-2
Original locident/Offense Changed to Arrest Mads? Case Rehence

Homicide
offeme. T l�060ripti= . ... 1.. A-At StatuteWolat

#1 First Degre.e3Murd r . C-coni. 782 04
Offense Type . Description . . �042 AAtt. statutevlolationwaniber

#2 c.c

Öflense ·lndicar¢r WW Code # V.Type Name (l.ast. First. Middle R'ace Sex
1 #1 3.-Beth
ï n 1 W l Taranco , Virginia W

Address ":)me Phone Bus. Phone

13725 NE 6 Ave. #208 893-2576
Rea Type Res.Stattis Ext.cfin|.. lÑ.Type(sÑ .Retafion Sobriety Occupation Other Còmact Info 4time avail., interpretery

1 1 O 00 O s
Offense 1ddicator . Suspect Code -Code # Juverdle Narne·(Last. First, Middle . Race Sex
1 #1 3. Both S-Suspect E-Esc
2 e 1 A.Amstee Z-Other A 1 Jimenez, Jose Antonio W M .
Ad&ess Phone Height Weight Half Eye Sobriety

13725 NE 6 Ave. #309 1 .893-4707 5 ' 09 | 190 i Br. Has
es.T.ype Bes.Statuà. ExUrú. InI.Iype(s) ·Relation Juvemie Dispbsition Otherldentifiers:

1. Handled/Processed Within 1Turned Over to HR$1CYF
1 1 0 · 00 cept and seieased 2. ao. ceraiea 4couniy aan>

NC

DOB

12 /08/3 3

008

10/12/63
Occupation

Pre-Trial: Deposition: Trial: ASA: Def. Atty. Judge . Date: ÏiÃe

REMARKS:

Witness #2- Ponce", Lucrecia 13725 NE 6 Ave, #209, (DOB)G2/lO/27, 893--4003

Witness #3- Merriveather, Clifford, 2070 NW 91 St., .(DO.B)12/.03/66,696-4859

10/02/92- This date at approximately 8:20PM unit.s responded to 13725

. NE 6 Ave. #207 with reference to a suspicious incident. Upon arrival they

found the above listed victim stabbed inside her apartment and she was súb-

sequently transported to JME. (See Oricinal Report for -Additional) _

At aooroximatelv 8:40PM the responding units requested that detectives respord

at which tiTne myself and Detective Pearce responded arriving at approximately

8:.50PM.

Upon arrival I met with the responding officer, Ofc. Korland and he relayed

the same inforzaation to me as that stated in his report. The victím was not cn

. the scene and the condition of the victim was not immediately.known. Myself

and Detective Pearce then viewed th.e scene. The same .was a 1 bedroom, .1 bath

relatively neat condominium which was owned by the victim. The victim had been

. . found on the floor in the area of the foyer and kitchen and there appeared tc

be a some type of a struqqle as the kitchen table had been moved and several

items were lying on the kitchen floor. There was blo.od noted on the floor of

.the kitchen as well as on the rua in the over and the v'ntiTns bl ody clother
heption Type 2. Anest on Pnïna4y 1Death of Offender 5. Prosecution DeciFned --:- Cleasance Type ---n-· , Number Anested Page of Pages
1Extradition OffenseSecondaryQffense 4 VlWRefs.rsedio 6 JuvenitetNof:ustody -1-- 1 Arrest 3.Unfocaced .-v.

Declined Vili1MoutProsecutwn Cooperate Ó-1 |2.Erceptional

** {aeeo t as omce 8.dge [neverred to: | Approved By



CONTINUATION

were located on the floor. The same had been removed by fire/rescue in order

to treat the victim. At that point I was advised by Ofc. Korland of a witness

Merriveather, Clifford (Witness #3) who is the custodian of the complex and

I spoke with him at the scene at approximately 9:00PM.

According to Mr. Merriveather he was sitting on the step of the entrance to the

complex at approximately 8:00PM waiting for his ride home when he saw a white

male jump from a balcony which adjoins that of the victims. He described the

subject as a W/M, 5'09", fat, mustache with a possible beard, 29-30YOA, wearinç

black jeans, a dark colored baseball cap with gold lettering(Unknown what it

read) dark colored hair which was close on the sides and long in the back pulle

into a ponytail. He said that the subject had on a dark colored shirt and he wa

very sweaty. Mr. Merriweather stated that he had seen the subject many times

at the complex however he was uncertain if the subject lived at the same.

According to Mr. Merriweather after the subject was seen jumping off the

balcony he walked passed the witness and stated, " I'm getting tired of waitins

on people, I'm going to call a cab." The witness stated that the subject then

. continued north and that he(witness) didn't pay any attention to where he had

gone because he wasn't aware anything had happened until later when police unii

arrived. The witness stated that he could identify the subiect if he were to

see him aoain. At this point the condition of the victim was still unknown so

T regnested that Detective Pearce remain at the residence and secure the same

while T responded to TMH to check on the condition of the victim. Prior to

doing sn T stopped by.NMPD and requested that Detective Diecidue respond to

the= hosnital with me. The time was approximately 9:lOPM.

Upon arrival at JMH we were notified by the emergency room nurse that

the victim had died while in route to the hospital. We were able to view the

victims body and obtain copies of the reports written by rescue and the hos-

pital. We advised the nurse that we would be back with a Medical Examiner's Re-

port so that the body_ could be sent to the M.E. Office for an autopsy. The time

was approximately 9:40PM. We then responded back to the scene arriving a
Reporting Officer |Unit I Badne Ir. �042 d.-
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CONTINUATION

approximately 10:OOPM.

Upon arrival back at the scene we met with Detective Pearce who assumed

the role of lead Crime Scene Detective and by this time Crime Scene Detective

Thompson was also on the scene. We then conducted a walk through of scene and

advised Detective Pearce and Thompson that the victim had died and she possibl

died as a result of her stab wounds, however it was uncertain at this time be-

cause the victim was known to have existing heart problems. jl'he scene was then

turned over to Detective Pearce for processing and additional crime scene work

(See Detective Pearce's Report for Additional)

At this time we received information for uniformed units that Officer Cardonna

had seen a subject exiting the elevator upon her arrival on ttle scene and that

subject fit the same description as that which had been given earlier by the

witness, .Mr. Merriweather. Detective Diecidue thenspoke with Officer Cardonna

(See Detective Diecidue's Report for Additional) while I spoke with two addit-

ional witnesses listed, Ms. Taranco(#1) and ·Ms. Ponce'{#2) The time was approx-

imately 10:20PM.

In speaking with Ms. Taranco and Ms. Ponce' I was advised of the followil

information. .Ms. Taranco arrived home at approximately 8:.OOPM and was about to

enter her apartment #208 when she heard two "Thumps" come from the victims _

apartment which is direct1v next door #207 (north). Ms. Taranco stated that

she then heard what she thought was the voice of the victim saying "Oh _My God1

Oh My God!" MS Taranco said at about that time witness #2, Ms. Ponce' had come

out of her apartment #209. Ms. Taranco stated that she 1.coked over and saw

that the screen door was partially opeo at the victimsapartment and she knew

the victim had a heart conditi.on so she immediately became concerned and re--

quested that witness #2, Ms. Ponce' respond with her to the victims apartment

tn chock on her welfare. Ms. Taranco said that- she 'then went to the victims

apartmene whilo witnoss 52, Ms. Pnnce want to get the keys for the victims .

apartment and while witness #2 did so Ms. Taranco banged on the door, however,_

she got no response. She. also stated that .she called the victims name seVèt")tt
. . ..= --==---.=---===--ex- ====---====-===--=====--===-=-== = = "=====""""*'-"---" --



CONTINUATION

times and received .no responde. When Ms. Ponce' returned with the keys prior t.

inserting the same into the lock she tried to open the door. When she did this

she found that theasame wasnopen and she was able to push it only slightly at

which time both witnesses stated that the door was slammed shut by someone fror

inside the apartment and also deadbolted. Both stated that they never saw who

shut the door. Ms. Tarano then said that she wanted to be sure that the victim

was home at which time she went to the parking lot to look for the victims red

car. Ms. Tarano stated that when she went to where the victim parked her car si

saw 2 red cars parked next to each other and not being familiar .with the victir

she returned to the front of the apartment where she had left Ms. Ponce' and re

quested that she go to the parking lot to check on the victims car which she

did returning and confirming the same to Ms. Tarano that the victims car was ir

fact in the lot. At that point Ms. Tarano went to her apartment again leaving IV

Ponce ' in front of the apartment and she called NMPD. She then returned to the

victims apartment and awaited the police with Ms. Ponce'. According to Ms.

Tarano approximately 20-25 minutes passed since she first heard the "Thumps"

and called the itnesses stated that no one ever entered or exit-

ed the apartment during this period of time because the front of the apartment

was never left unattended by them.

After the interviews were comolated..l_sJ2obtw_itlLDetective Dieci.due and he

advised that a possible sub-ject who was known to Officer Cardonna as Jose

Jimenez may have been involved. This information was developed as a result of

Det ect i ve. D.i ec i due i s discussic rdonna on the scene. ( See Detect

i ve Di eri dne ' s Renort for Add i t-ionall We then_.gd_Yiaed_Retective 's Pearce and

Thompsonvof our respective interviews in order to assist them in their crime

scene work. Myself and Detective Diecidue then cleared the scene and returned t

the station at approximately ll:OopM.

While at the station Detective Diecidue was able to contact Sgt. Lynch, Major

Hood both of NMPD Investigative Unit as well as the on call State Attorney Rae

a n and the cal Examiner Wet1.ii (See Detective Diecidue's R
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for Additional) While atxthetstatién~ aaMedêcalbExaäinef9á Reperf was prepared

and at approximately 12:15AM, October 03,1992 we responded to the emergency ro

of JMH and left the report for the Medical Examiner in order for the body to

be transported to the Medical Examiner's Office. We then returned to the scene

at approximately 12:55AM where we again met with Crime Scene Detective's Rearcr

and Thompson, At that time we were notified that some possible prints of value

had been developed and Detective Thompson was in the process of contacting MDP)

Latent Division in order to bring the same to them for a comparison against th

subject, Jose Jimenez. We then cleared the scene at approximately 2:00AM re-

turning to the station and clearing for the evening.

-10/03/92(Cont.}- I arrived at the station at approximately 9:OOAM With

regards to attending the victims autopsy and upon arrival I found a note from

Detective Thompson which indicated that;the subjectf Jose Jimenez had been

.positively identified by Latent Examiner William McQuay as a result of a latent

which had been developed from the back(inside) portion of the victims front

door. (See Detective Thompson's Report for Additional) By this time Detective'

Pearce and Diecidue arrived at the station and it was determined that myself a

and Detective Pearce would attend the autopsy of the victim and Detective

Diecidue would contact the on call State Attorney to secure a Arrest Warrant

for the subiect. Prior to leaving for the autopsy I was able to check the.

subj.ect, Jose Jimenez for prior arrests and in.so doing I found that the subje(

. had been arrested numerous times for various offenses and I was also able to

ebrain his MDPD identification number, 302014 as well as his jail number

97-19955 for orderino a._photo.of the subiect. At approximately 10:15AM myself

and Detective Pearce attended the autopsy of the victim while Detective

niecidue went about securino an.Arrest Warrant for the sub�040ë6t,Jose Jimenez.

(See Detective Diecidue's Report for additonal)

The autopsy was performed by Dr. Weitli and pictures for future presentation

were taken by Detective Pearce.(See Detective Pearce's Report for Additional)

Thenantepsytrevealed that theóvictim had in fact been stabbed 8 times abo 7
sepomné omeer t ua
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her-neck, torso and arm. There also was bruising to the victims left eye in-

dicating that she had been hit about her face and the inside of the victims

lips were also cut which appeared to be consistent with being hit in the face.

There were also cut marks about the victims throat that were not penetrating.

Dr. Weitli also· noted some old bruising about the victims body and it's unknow1

at this time how she had received the same. Dr. Weitli stated that the victim

had received 2 fatal stab wounds to heart and she subsequently died as a result

of the same.

At;approximately 12-30PM the autopsy of the victim was completed and

myself and Detective Pearce returned to the station. At that time.=I was notifie

by Detective Diecidue that he was in route to have the Arrest. Warrant signed

and I requested that he stop by MDPD Records to pick up a copy of the súbjects

iacket as well as stopping by the photo lab to pick up a copy of the subjects

arrest photos. At approximately 1:30PM I contacted Sgt. Lynch and brought him

up to date on the status of the case. At approximately 1:45PM I received a cal

from. a friend of the victim, Virginia Wallace., 873 NE 119 St. 895-3$36. she advised

that she, was a good, friend of the victims and has ·known her for about 6 years. She stated that

on· Sunday 09/27/92 as··.the victim exited her car she had a dizzy spell and fell and as a result

of the fal l she custained aobruise to her right hip. Ms. Wallace also stated that she spoke

with the victim on Friday, 10/02/92 the day she was killed at approximately 7:00PM. Ms.

Wal lace stated that nothing seemed unugual at that time and no one was at the apartment

aconrrling to tha victim, Ms. Wauace stated that the victim confirmed her normal appointment

with Mm.. Wallace for her hair and then they hung up. The length of the conversation.was about

19 minutos. According tn Ms. Wallace everything was fine at that time.

At approximately 345PM Detective Diecidue returned to NMPD with a signed copy of the

Arrest Warrant for the subject Jose Jimenez. He also had several ptetious booking photos

.which he had picked up from MDPD. At that point I responded to the roll call for the afternoor

shift where I located Officer Cardonna. Prior to showing her a photo of the subject, Jose

Jimenez I again asked her if she did in fact know the subiect from prior contacts as well as

his name and she stated that she did. I then showed Officer Cardonna a picture of the s
Reportina Officer | Unit i Rah Ic.a.m hwin f
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and she positively identified the picture as being the subject, Jose Jimenez.

At approximately 4ï05PM I was able to contact the brother of the victim, Robert Pattee 20588

NE 6 Court i Miami, 652-6623 and I requested that he respond to the station to speak with me

with regards to his sister(victim) Phyllis Minas. Mr. Pattee subsequently- did so arriving at

approximately 4:30PM at which time myself and Detective Diecidue advised him of the death of

his sister. We had made prior attempts to contact him during the evening on Friday, 10/02/92

hawever we were unable to do so.

After the notification I prepared a BOLO Sheet on the subject which was distributed to

the Shift Commanders via the Watch Order Folder and I also had MDPD issue a BOLO on the subjec

via police radio. I then cleared for the evening at 6500PM.

10/05/92- .I recèived a call frem the owner of the condo which the subject had been renti.

Verlon Forbes, 1615 Gander Cove Line, 704-841-8299 who stated th

at her sister-in-laws. Ms. Forbes stated that she had rented the abartment to the sub- ect

about a year prior and he hadn't paid his rent for about 4-5 months and she was in the proces

t at that time he told her that he was married and had

a daughter. He had written on his application that his parents address was 1575 71 St. Miami

Beach. Ms. Forbes was also able to give me the case number being used for the eviction process

92-lll72CC23. There was nothing additional .

At anoroximately ll:45AM myself and

residence, 1575 71 St. where we attempted to contacted the subjects family, however, upon

arrival no one answered our knneks at th

hat T be contacted. We then responded to the Miami Beach Police Dept. Records Division where

we voro ehle to get a hnsiness telephone number for the subjects father, 866-5559, Jose

.Timonoz. 09/10/37. Once wo nbf-ainaa the 'relaphone number we were abl-ento interchange the

mmihor tn the Warhnr Rnnse Apt /Restanrant 10275 Collins Avo_ and we proceeded to go to the

mama en attomne 1-n incate the snhjacts fathor in hnpps nf hp assisting ns in Incaring his son

(subiect). While in route to the father's business I received a page from Sgt. Lynch who advis

that the subiecte Jose Jimenez had just called and he was asking to speak with me.(See Sgt.

Lyncli's Report for Additional) At apnroximatelv 12:30PM via our mobile phone I was able to

Report Ofr
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The call was made to his{subjects) fathers residence, 865-8754. 1 advised the subject that I

wanted to speak with him with regards to some burglaries in North Miami and I was requesting

that he allow us to come by and pick him up to bring him into the station to speak with him.

The subject stated that he didn't know anything .ahout the burglaries and he stated that he

had been arrested before and he didn't trust the police because they lie. I continued to

tell the subject that if had nothing to hide he would allow us to speak with him and .he

told me how he had had problems with the Fliami Beach Police and he didn't trust the police.

While I spoke with the subiect Detective Diecidue was able to contact via radio, the Miami

Beach PD and request units respond to 1575 71 Street with reference to a Homicide subject.

The subiect told me that he would come into the station on Tuesday, 10/06/92 and he was given

my pager number so he could contact me. He sháted that·:theéreasòndeacouldn'tsèòme .inotoday

was because he was inst leaving and he didn't have the time. At approximately 12:40PM we

arrived at the front of the subiects father's residence and awaited the assistance of Miami

Beach which arrived minutes later. As a result the residence was secured by a perimeter and

at 1-15PM I acain called the subiect on the phone. When the subiect answered I advised him

that T didn't want to wait until tomorrow (10/06/92) and that his hóuse was surrounded and

he should surrender himself. I instructed the subiect to exit the residence with his back to

71 St.. and his fimgers interlocked behind his head. I told him he had 1 minute to exit and

if he didn't we would forcibly enter the.same. The subject then asked me if I had a Warrant

for his arrest to which T responded yes and I again told him that he must come out and he

atatpò OK

Several minutes passed, however, the subject didn't exit the residence and I subsequently

. made several attempts via the phone to contact him, however, the sáme just continuously rang.

At approximately 1:30PM the front door to the residence opened and the subject exited the

same as he was instructed to do. Upon being handcuffed he stated that he was sorry for

takino so long but that he had called his Probati d

with Detective Spotts, Pearce and Johnson. (See Detective

Sports Report for Additional)

At approximately 3:55PM we broucht the subiect Jose Jimenez into the interview room

Reporting Offic
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point we noted that the subject had a soda and we asked him if he wanted another or wanted

anything to eat prior to us speaking with him, however, he refused anything further. We then

advised the subject that he was under arrest for First Degree Murder at which time he became

visibly upset and very nervous. He stated that he dédn't know apything about a Murder and we

then detailed the evidence we had against him allowing hém to read the Arrest Warrant and the

Statement of Facts and while doing so he became angry at some of the information contained in

the same which indicated that he was a known burglar. While reading the same the subject

stopped several times and cried- At one point I showed the subject the information I had from

the autopsy at which time he stated that he didn't want to see anything more. The spbject was

then given his Rights Per Miranda written form which he read aloud at rehich time he invoked

his rights to, an attorney. Once the subject had done this all conversation ceased with the

subject and be was subsequently placed into a hold cell for processing and transporting.

The interview was completed at approximately 4:45PM.

At approximately 6:lOPM I contacted MDPD Warrants Section and spoke with Nancy. She

stated that a permanent varrant number was not issued at that time and I subsequently

wrote the Arrest Form using the temporary number.

At approximately 7:00PM while in the Detective Bureau dping paperwork with reference to

this case we received a telephone call from NMPD Officer Woodard who advised that the subject

was requesting to speak with myself and Detective Diecidue. When I responded minutes

later, to seetWhat thensubiecttwanted he asked what was taking so long to transport him to

.. DCJ. I advised him that were in the prge.ess of securing Search Warrants on his room and apart

ment. The subiect then asked why and I told him because we hadn't asked him to sign a Consent

to Search Form at which time he stated that he would sign the same. I then told him that I

would check with my partner(Det. Diecidud who was speaking with the State Attorney with

regards to the same. Upon doina thetsame Detective Diecidue responded to the hold cell

where the subjeci- was being held and he subsequently signed 2 Consent to Search Forms.

One for his room at his parents. residence, 1575 71 Street and one for his apattment at

1 977'i NE 6 Ava #'109 ,

~~~ 331
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After the sub-ject had si o Search Form Detective Pearce was notified

of the same and he proceeded to search the room of the subiect at 1575 El Street. At approx-

imately 8:lOPM I received a call from Detective Pearce and he stated that he had confiscated

a dark pair of ieans which had what appeared to be blood òn the same. He also stated that

he had confiscated a baseball type hat with qòld lettëring on it as well as a pair of

scissors with_what'appeared to be blood Detective Pearce's ?Jtèbort for

Additional) .

At approximately 9:00PM the second Consent to Search was executed at 137.25 NE 6 Ave.

#309 by myself , Detective Diecid Thompson. In searching the same

inside the bathroom in a .waste basket hair shavings were located and confiscated. Also located

was a ni ece of wood from a makeshift wall unit in the livino room which had what aopeared to

be bl nod on the same. Also confiscated wa Detective Pearce i s Report

for naaii-ë-nnal.) The search was completed a and the residence was

acm-pa we then rernrned tn the day at approximately ll:OOPM.

.Gandero of Metro Taxi r

Agg...ARRA with reference to a psible farn beino picked np on the day of the homici.de. At

apprnyimtgly 9-?OAM Mr. canaarn callpa hack and stated that a c

pormno nampö ",TORR" who verposi-ed a taxi to 13725 NE 6 Ave. Mr. Gandpro stated thai- the person

7. n +-olonhnno nnmhor nf A43--4707 Ho fnrt-her starpò that- the taxi number was 2640, taYi

3

cancelled which meant that the person who called either called back and cancelled or the drive

16. not locate the fare thereby canc

ntact the driver and subsequently had him come into the station where

ewed. (See Detective Diecidue's Report for Additional)

At approximately 3:00PM Probation Officer of the subiect,

Ms. Roche I le Baron, 561 NE 79 St. #201 with regards to the telephone callhthe subiect had made

en her nn the day we.resoonded to his residence. Ofc.BBaron stated that she received a call

proximately 1:30PM. She said that the subject told her that the police

were outside and he wanted to knowvwhat to do. Ofc. Baron also s t

what the police wanted he responded tha the po

-=-=-----------=---------------
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to him about a stabbing. It should be noted that no stabbing was ever mentioned to the subiect

during my conversation with him, he was only advised of burglaries. An appointment was set

up to speak with Ofc. Baron and take a statement from her on Wednesday, 10/07/92 at approx-

imately 9:30AM.

At approximately 4:OOPM I responded to Metro taxi where I væ able to pick up a copy of ·

the computer work sheet for job #211856. Upon returning to the station I placed a call to

subjects girlfriend's residence in Texas, 214,824-6.845, in an attempt to speak with his

girlfriend, Yvette Imhoff, however, I was advised by her father that she wasn't there and he

would give her a message to contact me. At approximately 6:00PM .I cleared for the day.

10/07/92- At approximately 9:00Am this date I received a call from the subjects girl-

friend, Yvette Imhoff, PO Box 162., Argyle, Texas 817-464--3198, (DOB)O4-29-49. Ms.. Imhoff

stated that she had known the subject for about 15 months meeting him through Earcotics

Anonymous. She said that they dated for about 3 months and then .she moved in with him staying

with him for about 1 year off and on. She said that he was verbally abusive as well as emotion

. ally abusive to her during that time. She said that they lived at 13725 NE 6 Ave. #309 from

about September or October, 1991 and she again stated that the relationship was off and on wit

her moving out on occasions to stay with friends because of the abuse. Ms. Imhoff stated that

she decided in sometime in July to move out and when she did she stayed about a week in Florid

and then moving to Texas. She said that she had heard from friends that the day after she

left the subiect was back using crack cocaine. She said that the subiect had called her numere

times and he was upset about the break-uo. She said that the subiect had admitted to her

that he had 3 relapses back to usina drugs s

she received a call from the-subject and she told him that- she no longer wanted anything to

do with him, she said that she hadn't heard from hi

if the .snhjent or herself ever knew the-victimeshe stated that one time she had come home from

wor¥ and the subject tnM her that- her danght-pr. Keydhal had made friends with some lady

önwnstairs She said that the .snhjert never mentinned her_name

aanghter tn gn inmido any apartmonta at the mmplov Acenraing tn Ms Tmhnff the subject had

· roM her one time that he broke into houses but she didn't want to pursue any of it because

she didn't want to know about the subiects roblems. Ms_ Imhoff assured me that she
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heard from the subject anytime over the weekend nor on the day of the Honiicide. She stated

that she had gone away for the weekend and they have no answering machine. There was no

further conversation.

10/07/92- This date myself and Detective Diecidue responded to the .Office of the Dept.

of Corrections where we were able to meet with the Probation Officer for the subject, Ofc.

Rochelle Baron. Ms. Baron was able to give us the same information as that stated previously

and she also stated that the subject had been tested! -for drugs on August 12, 1992 as a result

of her receiving an anonymous tip that the subject had been using drugs. Ofc. Baron stated

that the subject was tested for both marijuana and cocaine and his results were negative. .She

said that she last saw the subject on Sunday, 10/04/92 when she visited his residence 1575

21 Street. She said that the subject was fine and there was nothing unusual noted. Ofc. Baron

.also stated that her "clients" make up their own schedule when they're under house arrest and

community control and she said the. subject had written that on Friday, 10/02/92 he would be

home by 6:00PM and that during the day he would be doing temporary work. A copy of the schedul

was obtained. We then took a Sworn Taped Statement from Ofc. Baron.

received a call from Mr. Joel Koshes, 13725 NE 6 Ave. #411.

he subject real well but they had gone to Miami Beach H.S.

together. He said that on the day of the Homicide he saw the subiect in the apartment complex

at about 6:45PM and asked "You Stil1 Here!" Mr. Kosches stated that he was aware that the

subject was beinq evicted and he was wondering what he was doing in the building. Mr. Kosches

was 1m®le to tell me what the subiect was wearing at that time.

. witness, Virginia Taranco came into the stat

and Detective Dieci.due were able to take a detailed. SworruTapedrShatementCfromnMsinTahanco

w-i th regaMs tw .herf i moMemánt in this case.

10/09/92- This date I sooke wi

893-0576, 893-0576 and she advised me of the following information. Ms. Griminger stated that

she has known the victim for about 10 years and that on the day she was killed the witness had

ss, Vir.ginia Taranco after they had gone shopping. She stated

they arrived .in the parking lot about 8:00PM and she saw "JOSE" coming down the stairs from th+

second floor. She said that he was possibly wearing a baseball cap, red in color, and hi · ·
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was pulled back into a ponytail·. She saiddthat she never pays attention to the subject because

she and him never gotealeng. She said that she and Virginia then went up to Virginia's apart-

ment to bring some bags at which time she(witness) said that she went to her apartment. She

stated that when she got to her apartment she heard a loud "Thump" just under her dining room

area and right after that she heard Virginia yell for "Phyllis"' telephone number. According t

the witness the "Thump" was very loud and that she(witness) was walking to her other friend's

. house who lives in apattment #303 when she heard Várginia yell for the victims number. She sai

that when she went to assist Virginia she (Virginia) told her that she had heard 2 "Thumps"

come from the victims apartment and she also heard what she thought to.be the victim state,

"Oh my God!". Ms. Griminger said that when she responded downstairs to the victims residence

Lucrecia was there along with Virginia. She said that they attempted to open the front door

of the victim and upon doing so the .same was slammed from the inside and she was certain that

the locks were thrown from the inside. She said that she heard all three locks secured. She

said that Virginia then went to check on the victims car and she wasn't sure what else hahppne

Ms. Griminger stated that about 20-25 minutes had passed by this time and that Virginia went

to call the police. At about that same time she stated that the subject, "JOSE" came down from

the 3rd floor and asked wh Ms. Griminger the other witness

Ms. Ponce' stated that the victim may have had a heart attack. She said that the subject then

.went over to the railing located at the end of the walkwaV and he stood there. She said that

when Virginia exited her resid to use the phone at which time she said

she never saw him again after that;. Accor ng_to Ms. Griminger the victim always left the fron

arid rear doors open and she also stated that the victim would go to sleep in a baby doll type

nightgown without any underwear. .

After speaking with Ms nded to the apartment of Ms. Ana Brandt, 13725

NE 6 Ave. 4303, 891-9609. Ms. Brandt stated that she was on the walkwaY of the apartment

complex waiting from her friend..Eary_Griminger_to_come upstairs so that she could tell her

that ."(YEROV" a nickname they had labeled the subject "JOSE" with, trad fitistedonieâhom'ee Ms.

Brandt stated that Mary was walking towards her apartment when she(witnesp) heard Virginia yel

t had happened at which time Mary returneò

o V ginia. According to Ms. Brandt she never was able to tell
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Gbéminger about "JOSE" According to Ms Brandt she had seen "JOSE " come off the elevator ehay

a couple of minutes(less than 5) prior to Ms. Griminger coming towards her apartment. Ms.

Brandt stated that she saw the subject "JOSE" exit the elevator and walk towards his apartment

She stated that he was walking faster than usual and that he went to his apartment staying

less than 5 minutes. She said that_ he then returned to the elevator and prior to getting on

the same he looked over the railing which overlooks the pool area and then he got onto the

elevator. According to- Ms. Brandt the subject was seen wearing a white short sleeved shirt

with some type of square on the back with an unknown type design. She said that the shirt was

a pullover type and his hair was pulled back into a ponytail. She said that the first time

she saw him his hair also was pulled back in a ponytail but she couldn't recall if he was wear

ing anything on his head. She said that once he got onto the elevator she- didn't see him

again_ Ms. Brandt stated that she didn't associate anything with the victim at this time becau

she was unaware what had hahpened. According to Ms. Brandt she knew the subjects name was JOSE

JIMENEZ and she also knew that the victim went to sleep around 8:OOPM every night because

she would see the victim lock up on occasione

10/12/92- This date at approximately 9:45AM I received a call from Regla "CHINA" Praolin

14035 NE 6 Ave. #2 891.-0666, (DOB)O6/04/56 who identified herself as being a good friend of

the subject in this case, Jose Jimenez. Ms. Praolini stated that she had received a call from

the subject on Friday, 10/09/92 while he was in jail. She said that the subject denied any

involvement in the homicide and that she questioned whethercor not he had been using drugs on

the day of the homicide which she stated he hadn't. She said that she was aware that the subje

had been using drugs since his girlfriend went back to Texas however, he told her that he had

been using drugs on Thursday, 10/01/92 and on Saturday, 10/03/92 while he stayed at his mother

residence, 1575 71 St.

Ms. Praolini stated that the subject told her that he had went to the apartment complex on

Friday, 10/02/92 to pick up some personal items which he had left at the same. She stated that

she was .aware that he had been in the process of eviction with the owner of the apartment and

t he told her that he arrived via

the bus(unknown what time) and that he saw one of the witnesses in this case, Lucrecia as he

senÅ¤oino upstairs áfter etting the mail m his mailbox. She d he also had seen al
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police and he then went upstairs coming back down shortly thereafter. She said that he then

asked what had happened and according to the subiect, Lucrecia told him that some lady had

velled and they went to see what had happened at which time someone had slammed the door in

their face. Ms. Praolini stated that the subject told her he then asked one of the ladies if

he could use the phone. to call a taxi. The subiect then went back upstairs after making the _

call to get some personal items and then he went to the front of the spartment complex to

wait for the cab. He told her that he saw the custodian(witness Merriweather) in front of the

building and he spoke with him while he waited for the cab- The cab eventually arrived and

according to the subject he left in the cab in the presence .of the custodian.(witness)

Ms. Praclini also stated that she had spoken with the subject on the day of the homicide, 'O

10/02/92. She. stated that he was at his house 1575 71 Street and that it was sometime in the

afternoon. She stated that their conversation ·consisted of gossip about the "Warehouse" a

drug center which they both attend and she stated that she wasn't aware that the subject was

coming to North Miami for any reason. She stated that there wasn't anything additional con-

versation.

10/14/92- This date 6he ofttheewéfnehàescofethis case, Lucrecia Ponce' came into the

station and I was able to take a Sworn Taped Statement from her with regards this case.

10/19/92- This date myself and Detective Diecidue responded to the place of employment

for the witness, Clifford Merriweather, 8500 NW 36 Ave. and we were able to obtain a Sworn

Taped Statement with regards to this case. Tlífe same was transcribed atra later date.

After the statement was completed with Mr. Merriweather we responded to the residence of

Mary Griminger, 13725 NE 6 Ave. #307 and we were able to obtain a Sworn fáped Statement

from her as wel l , This too was transcribed at a later date.
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100292 MINAS, Phyllis d.
originai meicent<Otrens. .cheased to Arrest madet case aerererice

_ Homicide First Degree Murder Yes N/A

ï First egree�040Murde c 782544

c-co=
c tense ind toi' V/W'Code-# . V..Type ame (Last. First. Middle Race Sex 008

2 n2 1_ W I E3% MERRIWEATHER, Clifford Bf iM 120366
Horne Ptrone gyg. p

2070 NW 91 Street. Miami Fla. 696-4859
. Res.Type ·Res.Status Ext of Ird.·· Inj.type(sb Relation . cbriety - Occitømion Other Contact info (time aval interpretter):

2 O 00 01 S 13725 NE 6 Ave (6:00 PM to 9:00 PM)

t n a.sous y sw.pect a.escap .
p v2 A-4uestee z.ome, N/A JIMENEZ, Jose Antonio W M 101263

^dd'*SS '. Phone +falght Weigtit Hisir Eye Sobriety | Occupation
13725 NE 6 Ave §309 North Miami 893-4707 P7" 190 Br Gr S ) None
Res-Type ReaStatus4 Ext1nj. ·lnj.Type(q -Ralation JuvernieOisposition .Otheridentifiers:

.O 00 "ª"°'°°'"'°°®³³°° "'"'"a 2· 7°"'®° °"*r '° "AS'CYF -· Dept and Released 3.incarcerated·.(County Jai4 tong brn hair / balding
Pre-Trial Deposition' TNat . . ASA: · Det Atty. Judge Cate: Time:

RENmRKS

This date at approx. 2110 hrs. Detective Ojeda who had just re-

turned from a suspicious incident call, requested I assist him in what appear-

ed to be a stabbing. At this time we both responded to JMH in an attempt to

interview the victim, Ms. Phyllis I. Minas.

UPon arrival at JMH, .we were advised by the duty nurse that the

Ms. Minas had expired prior to arrival at JMH. At this time Detective Ojeda

and I requested to see the body. We could observe that the victim appeared tp

have sustained numerous stab wounds to the left side . of her chest and breast

area. There was what appeared to be laceratiòns to the neck area and a small

bruise to the fase. We were advised that the deceased arrived without any

clothing.

. At approx. 2200 hrs. we arrived back at the scene located at 15

725 NE 6 Ave §207. There we met with Detectives Pearce and Thompson who were

awaiting our arrival. At this time we conducted a walk-through the victim's

apartment. I noted blood the kitchen floor and what appeared to be a disturb-

ed kitchen area (chair moved & papers on floor). At this time Detective Ojeda

began interviews with two other witnesses while I interviewed Officer Cardona

the original call. Ofc. Cardona advised me --

Decune a wimou prosecaen coper. 1 1 OF
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that she responded at approx. 2025 hrs. to assist thetbther officers that had

arrived. She further advised that as she was about to enter the elevator that

had come from the upper level, she observed a w/m exit the elevator- Ofc. Car-

dona stated that she was getting on the elevator on the first floor and when

she was about to enter, a subject that she knows as Jose Antonio Jimenez was

exiting. She further stated that Jimenez is a known burglar and was sweating

and appeared very nervous when he observed her. Ofc. Cardona stated that Jim-

enez was wearing a white tank top, dark jeans and a dark colored baseball hat

that had gold lettering. She described Jimenes as approx. 5'9" 190 lbs. with

long dark hair in a ponytail, short on the sides and long on the top.

.At approx. 2300 hrs. Detective Ojeda and I responded to our stat-

ion. Upon arrival at the station I contacted Sgt. Robert Lynch and advised him

of the homicide. I then contacted the on-call Homicide Attorney, ASA Rae Shearn

and explained the facts in the case. I also advised her that the body had

been moved and our crime scene investigators .were processing the scene at this

time. At this time I also contacted the on-call Medical Examiner, Dr. Wetli.

I also advised Dr. Wetli about the scene and that the deceased had been trans-

Ported to JMH. Dr. Wetli advised that he would do the autopsy tomorrow.

At approx. 1230 hrs. I responded to JMH and gave them the Medical

Examiner Report so that the body of the deceased could be transported to the

M.E. Office. I then returned to the station and met with Detective.Ojeda. We

discussed the case evidence and information on the susepct. PENDING..
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Page Date Victiu. c . .° .

1 100392 MINAS, Phillis J --28
Original incident/Offense changed to ' Arrest Made? Case Reference

Homicide First Degree Murder Yes N/A
Offea8 e. Ó JipÙo ....;. .. . ... . ..... . . statùte Violatiòn Numberr ~~.Ñ ÑÑUlm Code

#1 First Degree Murder cé o 782:04
offense.. pe Desmi.pilorr .2 . statuteviolationNamberr . . .... Nöic/ucacode

Offenseladicator- ..V/WCode? y.Type .Nameß.asLFirst,Middle Race ·sex pos
1 #1 3. Bot-li
2 n2

AddfeSS Home Phone Bus. Phone

Res. Type Res tatus Ext. af lui. Inj. Typ s)- 'Relation Sobriety Cecuostion O.ther contact info uime av.ail.. interpreter):

. 3ffenselndicator suspect code code # Juverdle Name(1.ast. Fifsz, Middle Race Sex DOB
3 #1 '3..Bo111- . S-Suspect E.Escapee

... 2 #2 AWrestee Z-Other

Address Phone fieight Weight Mair Eye Sobriety Occupa1ion

Res.Type Res.Status. Ext.Ini. Ir�540.Type(s)Relation ,luvendeDisposition )therldentifiers:
. 1. HandledfProcessed Within 2. Turned Over to HRSfcYF

. . . . . . Dept arad Released . 3. tacarcerated (Coanty Jail

ere-Triat Deposition: Trtat . ASAq Def. Atty. . Judge Date: Time:

REMARKS:
This date at approx. 0930 hrs. I responded to the station to contin-

ue the investigation in the murder of Phyllis Minas. Upon arrival at the sta-

tion, I met with Detecteive Ojeda. At this time we agreed that he would re-

spond and attend the autopsy and I would contact the on-call ASA. Upon arri-

val at the station we learned that the lab had identified the latents lifted

in the victim's apartment with the prints belonging to the suspect, Jose Jim-

enez.

At approx. 0930 hrs. I contacted ASA Rae Shearn. After explaining

the facts and evidence to her she stated that she would respond to the station

and assist me in the writting of the arrest warrant. Upon he.r arrival the

Statement Of Facts was written. We tiren responded to the State Attorneys

Office and the warrant was written by Ms. .Shearn. - At approx. 1315 hrs. I then.

responded to the residence of the on-call Judge, Paul Siegel. Upon arrival

at Judge Siegel's residence he read and then signed the warrant charging the

offender, Jose Jimenez with First Degree Murder.

At approx. 1420 hrs. I responded to Metro Dade Police Headguarters

Buildingeand then to the recors section to obtain a copy of the defendant's

jacket. I also delievered the warrant to the warrants section and obtained
Exceistion Type 2. Anest on Pdmary 3. Death sof Offender S. Pesecution Decimed w.-. Clearance Type - -··m. NumDer Anesied 1%ge of Pages
1 ExtradfNbn offense secondary offense a VM Refused to 6 JuvenitetNo Custody . 1. Arrest 3. Unfounded Ä TE

oeennea mw,osewon coe,e.e ace.,e, ph 1 1 OF
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a tempory Varrant number
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Page Date Vic....a . .. . . . . .. .... .

1 031593 MINAS, PmrrJ.E ,·È826Òh
Original incident/Of fense . Changed to Arrest Made? Case Reference

Homicide yes . - - N/A

áret "inòNeses&G® §** 94e staneviokoonùiaiP Nerc/ùëifFcáif

#1 1% ½]Mui;dey,.(Fir t Dë(jree) . 782.04 . .

offensendicator v/wcoes ,-V.Type Name(Last.First,M·lcidte Rac Sex .008
1 #1 3. Betti

Address 1-icme Phone Bus. Phone

. Res.Type, 'Res.Statps :,xt, of Int. .EI.Type(s)r Relation · Sobriety .Occupation . Other Contact info (time avali.. interpreterp

_ ....... I
)ffense indicator . Suspect Code ,3, # duremile Name East. First. Middle Race . Sex . DO'B
T #1 - 3 liioth S-Suspect E-Es

.2 n2 1 A-Arrestee Z-Other A 1 N/A JIMMENEZ, Jose W M .

Address Phorie tiefgtat Weight Hair Eye sobr.iety Occupation

es.T 6tatus- Extbj. Ird.Type(s}· .Relation. Juventle Disposition other IdentifiersË
.. . 1. Handled/Process¢d W.ithin 2. Tumed Over to H.RSICYF

.. .. . · .. .. . · .. c.'; . ... Dept and Reteased 3.incarceratea 1Cotmty Jain
re.Trial: Deposition: Trial: ASA: . Del A1ty. . Judge Date: . Time-

REMARK5:

This date et the request of ASA Michael Bandr Detective Ojeda and I responded to

the stockade to interview W/M Jeffrey Wayne Allen an inmate at the stockade. Allen had called

several times and advised that he had information relating to this investigation. Upon arr-

ivial we met with Allen. At this time we learned the following.

Allen stated that he first met Jose Jimenez at the stockade on or about January 7,

.1993. On the evening of that date Jimenez _ came to his bank and began talking about he had

killed a lady. Per Allen Jimenez asked what he . could get for muider? Jimenez at that time

advised Allen that he had stábbed a lady that was in her sixties. He further advised that

the murder occurred in North Miami, at an apartment located on NE 6 Ave & 137 Street. He ad- .

vised Allen that the victim lived in the same building as him.

Jimenez went on to state that the murder started out as a burglary and he had enter-

ed the apartment through a unlocked front door. Once inside the victim got up from bed and

saw him in the kitchen area. Jimenez further stated that he grabbed the victim who he ad-

vised was wearing badydoll pajamas with no underware- Jimenez advised Allen that he grabbed

a pair of sissors and stabbed the víctim approx. seven times. Jimenez : advised Allen that

as he fought with the victim, he heard someone at the front door. As the person outside att-

empted to open the door, Jimenez pushed it shut and locked it. He then fled out the rear

slidding glass balcony doors. Jimenez stated that he went to the pool area where he (OVER)
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then observed the maintenance man. He then went to the pay telephone and called for a cab

(.possible a Metro Cab). Jimenez further advised Allen that he then went to his apartment and

put on clothes over his clothing and left the apartment. Jimenez . atated he observed a police

officer exiting the elevator and decided to leave the area, Jimenez then walked several

blocks away and called for another cab. Jimenez then advised Allen that he took the cab to

the area of 62 Street & Bisc. Blvd. where he bought some dope. Jimenez advised Allen ·that he

kept the sissors that he stabbed the victim with in his pants pocket . He then went to his

parents house on Miami Beach.

Jimenez advised Allen that he was concerned about the fact that the police took his

shoes because he did have the victim's blood on the laces of his shoes. He further told Allen

that the police missed his clothing and that he had hid them in the closet of his mother's

house. Jimenez then described to Allen how he was arrested and how the police had his parents

house surrounded. Jimenez advised Allen that he lied to his attorney and that what he had

inst told Allen was the truth.

Jimenez also spoke of another murder that eh did on Miami Beach. Jimenez advised

Allen that he killed a bitch on the Beach too. · He detailed the address as being a condo on

approx. 54th or 55th Street and that it was named Los (something) and that it had a blue awning.

Jimenez advised that he and a friend (Troy Johnson) picked up this female at a

party, Jimenez further stated that the three of them left the party in the female's vehicle.

As they drove, Troy got into a arguement with the female and she ordered him out of the car.

Jimenez advised that he and the female drove to her condo at that address. Upon arrival at

her condo, he got into a fight with her because she refused to give him oral sex. Jimenez

stated that he beat the female and choaked her in the bathroom. Jimenez stated be took her

-}ewelry, a coin collection and-her vehicle. Advised she was wearing a white bathrobe with

some thing written on the pocket.

Later, Jimenez told Allen that he stabbed the victim. Again,.later he told Allen

that he shot the victim. Jimenez described the female as very · pretty with redish hair and

that she vs from Rhode Island.. Jimenez told Allen that the cops did call his house, however

he never did speak with them
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1 Thereupon:

2 DETECTIVE DONALD DIECIDUE

3 was called as a witness and, having been first duly

4 sworn, testified as follows:

5 DIRECT EXAMINATION

6 BY MS. COHEN:

7 Q What's your name, please?

8 A Donald Joseph Diecidue.

9 Q How are you employed?

10 A I'm an investigator with the city of North

11 Miami Police Department.

12 Q What's your title there?

13 A Homicide investigator.

14 Q Did you have an opportunity to investigate a

15 case where the victim was Phyllis Minus?

16 A Yes.

17 Q And when was that?

18 A It began on October the second, I believe, of

19 - last year, '92.

20 Q What was your involvement in the case?

21 A I assisted Detective Ojeda who was the lead on

22 the homicide case.

23 Q How did you find out about the case initially?

24 A As I recall I was at the station and Detective

25 Ojeda asked me to accompany him to -- I was involved in
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1 something else and he asked me to accompany him to the

2 hospital where a victim had been transported in reference

3 to a possible -- I don't think we really knew what it was

4 at that particular time. He just asked me to go with

5 him, so I said sure. I packed up my stuff from the desk

6 and we went to Jackson.

7 And the original call had gone out as -- I

8 don't remember what. The original call was a suspicious

9 incident, but it did not go out as an homicide.

10 Q Was there a 911 call?

11 A If there is, I didn't hear it. But on the

12 night in question, I didn't recall hearing anything when

13 we got -- I said "What have we got?" He said, "Well, we

14 got to go to Jackson to check on this lady who was

15 transported over. They're not really sure on how seyere

16 her injury is." I don't know who he spoke to, you'd

17 have to ask him.

18 Q Before you go further is it a practice that

19 you as a homicide investigator get called out to other

20 types of incidents that are not possible homicides?

21 A Oh, yes.

22 Q And on this night it was about 8:00 at night,

23 9:00 at night?

24 A Yes. A little after 9:00.

25 Q Why were you working so late?
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1 A No --

2 Q What are your typical hours?

3 A When my change -- this particular time it would

4 have been the afternoon shift, which is 3:30 to 11:30?

5 Q so were you on your shift?

.6 A We were both working, we work together.

7 Q How long have you worked in that department?

8 A For the city?

9 Q Yes.

10 A Twenty-one years.

11 Q How long were you.a homicide investigator?

12 A Maybe ten, eleven, twelve, I'm not sure. Ever

13 since we took it over, took over handling homicides.

14 Q Do you know approximately how many homicides

15 you've investigated in those years?

16 A No, I couldn't even tell you.

17 Q Thousands?

18 A I don't know if it was thousands, probably a

19. couple of hundred.

20 Q Is the majority of the cases that you

21 investigate homicide related?

22 A No. Majority of the cases would probably be

23 the shootings, the stabbings, the aggravated assaults,

24 stuff like that. Homicide would not be the majority.

25 Q Crimes against people?
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1 A Right. Exactly.

2 Q So before you really.did anything all you know

3 was there was some kind of suspicious call and.someone

4 had been transported?

5 A Yes.

6 Q To Jackson?

7 A Yes. We were both under the impression that

8 the victim was injured but, you know, not to any serious

9 extent.

10 Q Okay. So then you went to Jackson?

11 A We went to Jackson. We went into the E R and

12 asked about the lady that was brought in, that came in

13 that might have been a stabbing victim or something like

14 that. And one of the nurses there said she expired.

15 And we both looked at her, said, "No, no. This lady was

16 brought in, she might have been stabbed or something."

17 And she said, "Yes, she expired." We said, "Expired?"

18 She said, "Yes, she expired."

19 - So we asked them to -- we almost didn't believe

20 her because we didn't have any knowledge of the

21 seriousness of this. We asked the nurse to take us to

22 the room and she walked us back to their morgue area and

23 that's where we first saw the deceased. At that

24 particular time when we examined her, it appeared that,

25 you know, she had been stabbed multiple times.
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1 Q Were you under the impression that she may

2 have had a heart attack?

3 A Well, as I said, I really didn't have a whole

4 lot of information. When Tony asked me to go with him, I

5 heard something go out, but there really was -- usually

6 if there is a homicide or something like that, like, you

7 know, the whole world gets dispatched to it.

8 In this particular case there was some people

9 there but we didn't hear what was going on and apparently

10 they had gottsn there and transported her and according

11 to the E R she expired upon arrival.

12 Q To your knowledge were there officers present

13 before she was transported?

14 . A Yes.

15 Q Would there have been a call made from the

16 officer who arrived on the scene prior to transport to.

17 investigate, or a detective typically --

18 A Usually you hear it go out over the radio. As

19 . I said if there was, and there very well could have been,

30 I didn't hear it because I was involved in something else

21 and didn't get it. We went to the hospital. Tony didn't

22 -- wasn't really -- well, neither of us had any knowlege

23 of what was really going on other than somebbdy had been

24 injured and we didn't even believe it to be of a serious

25 nature that the person would have expired.
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1 We were, of course, when we found out that she

2 had expired, we immediately got on the radio and advised

3 our people there to secure the scene, because I don't

4 believe anybody there was under the impression that she

5 was going to expire. Because we later learned that she

6 was, you know, she was alert. She was conscious, in

7 other words, when she left and she expired on the way.

8 Q Who did you learn that from?

9 A The people that were on the scene.

10 . Q Do you know specifically who?

11 A No, I don't recall who it was exactly we talked

12 to. ·Tony may have that information for you.

13 Q So you went and saw the victim in the hospital?

14 A Right.

15 Q Was she dressed?

16 A No, I don't believe so.

17 Q Had her body been cleaned at that time?

18 A What do you mean by cleaned?

19 - Q Was she bloody?

20 Q I know I saw an autopsy photograph and she had

21 no blood on her in the autopsy photograh. So I wondered

22 about the hospital?

23 A As I recall she just had the normal rescue and

24 hospital paraphernalia on her. No, she wasn't bloody.

25 We could make out what were obvious puncture wounds.
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1 Q Did you notice -- was she on a bed?

2 A Yes. I believe it was a bed, it was like a

3 roll-away type of table of some sort. I don't remember

4 exactly.

5 Q But did you notice the scene at the hospital,

6 was it bloody?

7 A No. She wasn't in the E R. She had been taken

8 out of the E R and put in, I guess, what they -- I don't

9 know what they call it, It really wasn't a morgue. It's

10 an area where, I guess, they put deceased people, just

11 like -- it was like a room, like a big room. And she was

12 on a, I believe it was a cot -- not a cot, but one of

13 those hospital beds with a sheet over her.

14 Q She was covered with the sheet?

15 A Yes,

16. Q You lifted the sheet?

17 A Yes.

18 Q And you did have an opportunity to view her

19 whole body?

20 A No. Not really. Just we didn't move her. We

21 just pulled the sheet down over her. We saw what

22 appeared to be several stab wounds of the upper torso

23 and, I think, like a mark around her neck. But she had

24 quite a few --

25 Q Did you talk to anyone else at the hospital?
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1 A No. Just that one particular nurse who told us

2 that she expired and basically with that we left and got

3 on the radio and advised our crime scene people to secure

4 the scene, that, you know, we had a homicide.

5 Q So after you called to advise them to secure

6 the scene, what did you.do?

7 A We went back.

8 Q You went back to the scene?

9 A Yes.

10 Q What happened? What was the first thing that

11 you did when you.got there?

12 A Let me check my notes here. The scene was

13 located at 13725 N.E. Sixth Avenue, apartment 207.

14 When we got there Detective Pierce and

15 Detective Thompson were already there awaiting our

16 arrival there, two crime scene investigators. The scene

17 had been secured and basically at that time we did a

18 walk-thru with the crime scene guys, which is just kind

19. of a walk through the apartment and get an idea what

20 happened to her. Because I had not even been there.

21 Q When you say the crime scene guys, are you

22 referring to Thompson and Pierce?

23 A Yes.

24 Q They walked around?

25 A Yes. We walked around and looked at the
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1 apartment. It was an apartment, a one bedroom apartment,

2 as I recall, with a balcony. It was on the second floor.

3 Looked like there had been some sort of struggle in the

4 kitchen area, there was some blood on the floor.

5 Q In the kitchen?

6 A Yes. Some furniture had been like moved

7 around. There was like a chair and I think like a table

8 in the kitchen and it had been like knocked around.

9 There was some papers that were like apparently on the

10 table which were on the floor moved around. The blood as

11 I recall was in generally the area of the kitchen and the

12 entrance way, which is adjacent to the front door. There

13 didn't appear to be any other signs of searching or

14 ransacking or anything like that. The apartment was

15 orderly and neat and basically whatever happened,

16 happened in the kitchen entryway.

17 O Were there any draws open in the kitchen?

18 A I don't know. I'd have to go back and look at

19 - the photos. I don't recall.

20 Q Do you have the photos with you?

21 A They might be in the file here.

22 . Q I see that you have a big file folder?

23 A Yes.

24 Q With several separate files in there. Are

25 those all relating to this case?
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1 A Yes.

2 Q While you are looking for that can you also

3 see if there is a transcript for a 911 call? Do you have

4 the whole file there or just some of it?

5 A Well, I have something.here that's marked

6 telephone tape and I don't know what that is. Let me

7 look.at the folder index, maybe it will tell me.

8 Okay. I have to assume that -- I didn't hear

9 it, but I have to assume that Number 17, the telephone

10 call, is the tape of what you refer to as the 911 call.

11 . Q When you s·ay Number 17, what does Number 17

12 sean?

13 A Telephone call.

14 Q But you must have a listing, one through --

15 A Eight indexes, just tells us -- they're all

16 marked.

17 Q It's your private index? It's.not a part of

18 the record?

19. A No. It just tells us what each folder

20 represents.

21 Q Do you have a transcript of the telephone

22 call?

23 A No, because it says call-in tape.

24 Q Do you have a copy of the tape with you?

25 . A And if you go to 17, all it is is a tape.
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1 Q You have got a copy of the tape with you?

2 A No. This is the tape.

3 Q You have the tape with you? So if I were to

4 give you or the state attorney a micro cassette, could I

5 get a copy of it?

6 A No, no. No micro.

7 Q One of the small tapes?

8 A I don't think it will carry. Well, it might.

9 It's up to Ann.

10 She wants to copy the tape.

11 MS. COHEN: The 911 tape.

12 , MS. LYONS: Which tape?

13 THE WITNESS: Tony has it marked as telephone

14 càll-in tape. I would assume that's the call-in

15 from the department. But I don't know because I

16 don't recall listening to it. He'd be the person to

17 äsk because this is his baby. He can tell you what

18 it is.

19 - MS. COHEN: You thought there was a 911 tape?

20 MS, LYONS: Yes.

21 THE WITNESS: It has not been transcribed, at

22 least not.in our folder.

23 MS. COHEN: The detective seems to have the

24 original with him, or the original tape of some

25 telephone call -- whether it's the 911 or not, I'd
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1 like a copy.

2 MS. LYONS: Yes. We've got a copy of it, too.

3 Yes, it's the North Miami telephone call-in tape,

4 911 tape. You give us a tape, we make you a. copy.

5 MS. COHEN: I brought the small tape.

6 MS. LYONS: No. This kind. We don't have a

7 way to copy this on to that.

8 (Thereupon, a brief discussion was had off the

9 record.)

10 BY MS. COHEN:

11 Q Would you allow me to take a look at the list

12 you have in front of you?

13 A This?

14 Q Yes.

15 One of the things I wanted to ask you about was

16 the photo line-up. Do you have that with you?

17 Whatever you have on this list is here with

18 you?

19. A I hope so.

20 Q I'm not going to get to that yet. Let me mark

21 it down becausÁ I want to try to have a little semblance

22 of order.

23 A Do you want to see it right now?

24 Q I want to try to keep a semblance of the

-25 order. As long as we have this out, I'll look at it.
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1 I'll write it down.

2 What number is this?

3 A Number three.

4 Q Would this.particular folder be duplicated for

5 Detective Ojeda? Or, is this the shared folder?

6 A Yes. Actualy, if you look on there, you'll see

7 detectives reports and that's what you'll have in here.

8 You'll have the Number Seven, Detective Ojeda's report.

9 Number Ten, Detective Johnson's report. And all we do

10 is we do our reports, we put it in the folder and it goes

11 to the file. This is the case file.

12 Q Okay. This is it for everybody to share?

13 A yes. This is it.

14 Q So when Detective Ojeda comes for his

15 deposition, you'll tr.ansfer --

16 A I'm just going to leave it here.

17 Q I have almost everything that you have listed

18 other than the photo line-up. The additional police case

19· numbers, does that refer to other cases on Jose?

20 A What number is it?

. 21 Q Number two.

22 A Additional police cases on suspects,

23 Q Okay. There is a domestic dispute involving

24 him -- yes, that's basically what they are, the

25 aggravated battery.
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1 Will you make those available for copy?

2 MS. LYONS: What are you talking about?

3 MS. COHEN: Part of this file is prior cases.

4 . MS. LYONS: Talking about this?

5 MS. COHEN: Not a print out, but the actual

6 police report.

7 MS. LYONS: Right.

8 THE WITNBSS: In answer to your question, yes,

9 these are.reports that involved him with our agency.

10 MS. LYONS: Let me take a look at yours.

11 Because I thought about copying this for you, but

12 mine is not going to copy.

13 THE WITNESS: That's just our departments.

14 MS. COHEN: Right. It's not all -- he may

15 have other cases in other agencies?

16 THE WITNESS: Right. Exactly.

17 MS. COHEN: Could we get a copy of that today

18 while the file is here?

19 - MS. LYONS: Give it to Brett. Take it to Marie

20 to get it copied. -

21 THE WITNESS: I think you wanted it too, didn't

22 you?

23 MS. COHEN: I have it.

24 THE WITNESS: Newspaper stuff.

25 MS. COHEN: Is that in the newspaper, the
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1 photo?

2 THE WITNESS: I don't think so.

3 MS. COHEN: I'd like to copy the BOLO.

4 This is my copy of --

5 THE WITNESS: Yes.

6 MS. COHEN: Do you need this copy?

7 MS. LYONS: Tell them I need two while we're

8 doing the depo.

9 BY MS. COHEN:

10 Q All right. I'm going to go back to the scene

11 generally so I can try to get it like in some time

12 sequence depo, instead of going -- otherwise, I'll keep

13 you here all day.

14 A We did the walk-thru. I noted some blood on

15 the kitchen floor. The area was disturbed, obviously the

16 chair moved, paper on the floor.

17 At this time Detective Ojeda began interviews

18 with some witnesses. You'd have to check with him.

19· Q Did you bear him making the interviews?

20 A No. I went and interviewed Officer Cardona

21 who is one of the uniform officers that had arrived on

22 the scene.

23 Q Correct. Before we get to that, let me.ask you

24 about the scene.

25 A Okay. .

EDMEE PRATS COURT REPORTING SERVICE (305)324-5431

362



18

1 Q Did you have an opportunity to realize whether

2 the sliding glass door in the living room near the

3 balcony was opened or closed?

4 A I believe it was open, but I won't swear to

5 it. I believe it was opened.

6 Q But you don't have an independent recollection?

7 A I can't --

8 Q It doesn't say it in the report whether it was

9 open or closed. It says the bedroom window was open?

10 A Right. But there is a screen there and --

11 - Q But doesn't refer to whether the balcony

12 window was open?

13 A I believe the sliding glass door was open

14 because I recall in speaking with some of the neighbors

15 and her relatives that she would sleep with the door open

16 because she was on the second floor, she had this sense

17 of security. And that they had told her 'You shouldn't

18 sleep with your door open.' And so I believe it was

19. open.

20 Q Based on that?

21 A Right.

22 Q Based on the statement, but you don't recall

23 seeing it? You don't know for sure?

24 A I believe it was.

25 Q Somebody closed --
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1 A Well, I believe it was open, okay.

2 Q Okay.

3 A I didn't list it in my report, but I believe it

4 was open,

5 Q So you did a walk-thru and how·much later

6 after the walk-thru did you have an opportunity to

7 conduct an interview with Officer Cardona? Is .that the

8 officer that you conducted the interview with?

9 A Yes. What did you say? How much later?

10 Q How much time passed?

11 A Not long. The walk-thru was, you know, very

12 brief and that was done at about 10:00. So it was

13 sometime after 10:00.

14 Q So in between your discussion with Cardona and

15 the walk-thru nothing happened that involved you? You

16 didn't do anything else?

17 A No. We just go through our walk-thru and Tony

18 had, you know, advised me he was going to go ahead and

19 interview some people and I advised him that I'd talk to

20 the officer.

21 Q Okay.

22 A And I went and found Officer Cardona.

23 Q Do you know where she was when you found her?

24 A Well, I spoke to her out in the hall. She

25 wasn't inside the apartment, if that's what you mean. I
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1 think she was outside.

2 Q On the catwalk? That is what you call it, the

3 catwalk?

4 A Yes, I think we were on the catwalk. The

5 officer advised me that she responded about 2025 hours.

6 Q Which would be a'bout 8:25?

7 A . Yes. 8:25. To assist the other officer that

8 had arrived. She further advised me that she was about

9 to enter the elevator that had come from the upper level

10 down and when she was going to get into the elevator, the

11 elevator door opened, she saw the subject exit the

12 elevator.

13 Officer Cardona advised me that the elevator

14 was on the first floor when she was about -- when the

15 doors opened, the subject stepped out and they had like

16 eye-to-eye contact. And she said she knows the guy, she

17 recognized him, knows his name is Jose Jimenez. She said

18 she knows him to be a burgler. When the subject saw her,

19 . she described him as sweating profusely and acting very

. 20 nervous.

21 Q Did she explain to you what he did that made

22 her say he was acting nervous?

23 A I think it was just basically, you know, that

24 he was sweating profusely. And when she saw him,

25 obviously there was that look of surprise on his f ace and
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1 she said that he acted very nervous.

2 . Ca-rdona stated that Jimenes was wearing a

3 white tank top, dark jeans, dark colored baseball hat

4 that had.like some kind of gold lettering on it. She

5 described him as being approximately five foot nine, 190

6 pounds, long dark hair -- short on the sides and like ·

7 long on the top.

8 About 2300 hours, Ojeda and I responded to our

9 station. Upon arrival at the station I contacted Lynch.

10 Q I have a.question first about your discussion

11 with Cardona.

12 Did she say to you whether she knew why she was

13 arriving at the scene?

14 A Yes. To assist the other officer when the call

15 went out.

16 Q Did she know what the call was about?

17 A Well, at that. particular time now there's a

18 lots of units arriving when they're getting there. And I

19 · don't know -- like I said, I don't know what the

20 original--

21 Q You don't know what she said?

22 A I don't know what she said, you know, her

23 thing, her call, what she was doing. But I'm sure --

.24 Q Did she detain Mr. Jimenez when she saw him

25 standing there looking suspicious?
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1 A No.

2 Q Did she send any other units to go detain hin?

3 A There were not other units there at that

4 particular time. She was the first arriving unit. And I

$ don't believe that initially she really knew what had

6 happened at that particular time.

7 In other words, I think that the victim was

8 located but.nobody had put anything together as far as to

9 who, what, why, when, or where.

10 Q Well, do you know -- I mean I know this is

11 something to ask her, but do you know how much longer,

12 how much time passed in between when they, the fire

13 rescue, arrived and the original officers were there and

14 Officer Cardona came to the scene? Do you know how much

15 time was in between that?

16 A No. Because you've got to remember when I got

17 there, just about everybody was gone. Rescue was

18 gone. The deceased was gone.

19. Q. Wasn't Cardona there when rescue was there?

20 A I don't know. You'd have to ask her.

21. Q So at that time was Mr.- Jimenes a suspect?

22 A No. When she saw him come out of the

23 elevator?

24 Q When you talked to her?

25 A When I talked to her?
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1 Q To Cardona?

2 A When I spoke to her, I believe at that time we

3 were starting to focus on Mr. Jimenez.

4 Q Did you tell her to go look at anyone, tell her

5 or anyone else to go look for Mr. Jimenez?

6 A I believe there was some information put out

7 because at that particular time as I recall we had --

8 at this particular time we were armed with the

9 information that there was a maintenance man who saw an

10 individual jump from the second floor victim's balcony on

11 to the floor, and had described him as a shorter heavy

12 set individual wearing a dark colored baseball hat with .

13 gold lettering on it.

14 Q When did you speak to the maintenance man that

15 you are referring to?

16 A I don't believe I did at this time. I believe

17 Detective Ojeda had spoken to him. We were starting --

18 at this time things are starting to come together now.

19 · And when I talked to Cardona, we're starting to put him

20 coming out of the elevator dressed in the same type of

21 clothing fittinh the same general description, that she

22 knows him to be a burglar.

23 I didn't have any knowledge of Mr. Jimenez

24 prior to this date, but the officer apparently had prior

25 knowledge, prior contact.
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1 Q Did she share that knowledge with you other

2 than that she knew him as a burgler?

3 A Just that he's a known burglar, the quote.

4 Q Did she ever arrest him that you know of.?

5 A I don't know. I didn't ask.

6 Q You just presented me with some incident

7 reports?

8 A Right.

9 Q Do any of the incident reports that you gave me

10 contain any burglaries?

11 A No. There is a domestic. There is an

12 aggravated battery. Battery. And there is .a disturbance~

13 And there is a suspicious incident. And there is stand

14 by for removal of property -- probably a domestic type

15 situation.

16 Q There is no burglary?

17 A There is no burglary. Just because they're not

18 in there wouldn't be that the officers wouldn't have the

19 . knowledge that he's a burgler.

20 Q Were there any other reports?

21 A Not·from him.

22 Q From your agency that you have not provided to

23 me, North Miami police reports?

24 A I couldn't tell you that. I didn't do that

25 research, so I'm giving you what's in the file. I don't
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1 know.

2 Q You don't know if --

3 A If I did the research, I could tell you that's

4 all there. But I didn't, so --

5 Q It may be that there's a burglary report?

6 A Right.

7 Q Is there someone that you know that's going to

8 he researching that issue?

9 A No.

10 Q Is there somebody that could research it?

11 MS. LYONS: What?

12 . (Thereupon, a brief.discussion was had off the

13 record.)

14 BY MS. COHEN:

15 Q Was there any other 1.nformation that you

16 obtained from Officer Cardona?

17 A No, I don't believe so. No. That's it.

18 Q So what -did you do after you spoke with her7

19 . A As I say, Ojeda and I then responded back to

20 the station. I cohtacted Lynch who is one of the

21 sergeants and I contacted the on-call attorney on

22 homicide duty who was assistant state attorney Rae Shern

23 and I explained the facts in the case to her,

24 Q Before you went to the state attorney did you

25 have an opportunity incident to your walk-thru to observe
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1 any physical property that might have been considered a

2 murder weapon?

3 A Yes.

4 . Q . What did you view?

5 A Well, there was some -- we saw the deceased and

6 it appears that she had obviously been stabbed with some

7 sort of instrument.

8 And when we were there, where the attack took

9 place was the kitchen entryway, there could have been,

10 you know, any type of -- when you say did you view

11 anything that could be a possible weapon -- anything

12 sharp could be a possible weapon. There were two pairs

13 of scissors, as I recall, near where the incident occurred

14 on a table like women use for sewing, the long pointed

15 type shears.

16 Q Right.

17 A Which could have been obviously used as a

18 weapon. There were two there.

19 . Q Was there blood on any of them?

20 A No, not on the one that I saw. Again, there

21 could have been a knife used.

22 Q Did you see any knives?

23 A Well, it was in the kitchen. There were knives

24 all over.

25 Q . Out?
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2 have been one on the counter top or in and around the

3 kitchen, but I'm not real sure. Again, I'd have to

4 review the photos and I can't seem to find them.

5 Q You don't have them?

6 A Well, they're not listed in here any where. At

7 least I don't see anything that had photos.

8 Do you have the photos, Ann?

9 MS. LYONS: No. We're still waiting for

10 photos.

11 (Thereupon, a brief discussion was had off the

12 record.)

13 BY MS. COHEN:

14 Q We were talking about the physical evidence.

15 You said there were knives?

16 A Scissors. It was the kitchen, scissors laying

17 inside that happened, drew my attention.. Without looking

18 at the photo, I really can't recall about the kitchen.

19 . Obviously, a kitchen, it jibes, knives in the kitchen.

20 Whether or not any laying around in plain view, I'd have

21 to look at the photos.

22 Q If they were there, they'd be in the photos?

23 A No. ·

24 Q Anything been moved before the photographs were

25 taken?
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1 A No.

2 Q Do you know when the photographs were taken?

3 A Prior to anything being dispersed.

4 Q That would have been by Pierce or Thompson?

5 A Probably both.

6 Q It's written down?

7 A Yes.

8 Q You didn't have anything to do with the

9 photographs?

10 A No.

11 Q Did you have anything to do with the recovery

12 . of any of the evidence?

13 A No.

14 Q Did you have anything ·to do with the direction

15 of, the recovery of any of the evidence?

16 A No.

17 Q Did you have anything to do with after the

18 evidence was seized where it would be transported to?

19 . A No.

20 Q Were yoù involved in the decision making as to

21 what evidence would be tested?

22 A No.

23 Q As to what evidence would be placed in the

24 property room?

25 A Well, our normal procedure is our crime scene
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1 people, they meet with the lead and the lead discusses it

2 with them. And they know what to take, what to process,

3 what fingerprints, what needs to be processed for latent

4 prints, what's photographed, what's taken and sent to the

5 lab as far as blood work and so on, so forth. But Tony

6 would probably be the one.

7 Q He was the lead?

8 A He was the lead on this.

9 Q You wouldn't.be involved with anything

10 regarding the taking of the latents?

11 A No.

12 Q Were you present when the latents were taken? .

13 A Well, present by, yes, being in the general

14 vicinity. But present by being there looking over the

15 shoulder, no.

16 Q Were you in the apartment that you recall?

17 A While they were doing it?

18 Q Correct.

19 A I don't believe so. You know, we were doing

20 other things. I'thought hat they do it as they always

21 do, and there is a good possibility that we walked in

22 during some of it. But as a rule, I try to stay out of

23 the way while they are doing that.

24 Q They had taken ten prints, a few of which had

25 - comparable value?
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1 A Right.

2 Q Nine of the ten were from the front door?

3 A Okay.

4 Q I'm wondering if you saw anyone attempting to

5 lift latent prints from anywhere else?

6 A Anywhere else from the door?

7 Q Nine were from the front door, one from the

8 kitchen area?

9 A Okay.

10 Q Did you see anyone trying to take prints from

11 the balcony area?)

12 A I believe that prints were attempted on the

13 balcony because as I said we had information that the

14 suspect jumped off the balcony. So the hand railing and

15 surrounding area, the kitchen obviously because that's

16 where the scuffle had occurred, and the door obviously

17 because we had information from a witness that when they

18 went to the door and tried Éo go in after.hearing noises,

19 - that they opened the door and as the door was being

20 opened, someone from the inside pushed the door shut and

21 locked it. So obviously they were looking in those

22 general areas.

23 Q Would there be a list of all the places that

24 they attempted to take prints but did not get an actual

25 print?
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1 A Possibly. If you check with --

2 Q It's not contained in the report.

3 A If it's not written in their reports, I'm not

4 . sure they could tell you.

5 Q They would keep a log of it somehow?

6 A I would think so.

7 Q Is that the standard procedure?

8 A Well, I never sat there -- I never had the

9 opportunity to sit in on the crime scene deposition so I

10 really don't know what they ask.

11 Q Well, at the crime scene? I mean the crime

12 scene, it's the standard procedure to make a list of all

13 the lifts that you attempted?

14 A Yes. Because you document it.

15 Q That's what I'm asking.

16 A Right.

17 Q So if there were other prints that were

18 attempted to be obtained but had apparently maybe to the

19 - officer --

20 A No value?

21 Q -- had no value and didn't even bother

22 submitting them to Metro Dade --

23 A Right.

24 Q -- there would be a list or some type of

25 documentation? You are the lead detective, is this
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1 normal?

2 A I wouldn't want to second guess them, but if I

3 had done it or my knowledge. that other people had done

4 it, if they lift latents from an area and no latent of

5 value, they would still document 'I processed the T V set

6 with negative result.'

7 . Q In your twenty-six years --

8 A Twenty-one.

9 Q -- twenty-one years in this position, would

10 you say there was any t.ime that you were involved in the

11 case where it didn't happen?

12 A Where I didn't document where I lifted

13 something?

14 Q Where you attempted to lift from something and

15 it had no value or the people working under you and at

16 your direction --

17 A I don't understand what the questions is. Is

18 there any time in my career that someone processed

19. something, didn't list it and didn't document it? Is

20 that what you are asking?

21 Q Correct.

22 A I don't know. I don't recall it ever coming up

23 or becoming an issue. It doesn't mean that it didn't

24 happen. Just never became an issue that I can recall.

25 Q Were you present during which the outside of
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1 the apartment was searched, if it was? Was the outside

2 of the apartment searched underneath the balcony area

3 where the flowers are right in front of the balcony?

4 A Yes. The crime scene guys do a pretty thorough

5 canvass of any place that might reveal property and

6 especially since somebody had seen somebody jumping from

7 a balcony, they try to trace and search it. If I'm not

8 mistaken, the crime scene guys searched pretty much the

9 entire apartment area. But again, you'd have to ask

10 them.

11 Q You didn't see them do it?

12 A Right. We don't walk -- as I say usually --

13 all cases are different, never two cases that are the

14 same. But in my case I make it·a habit to be there when

15 things are obviously first starting and then I may go

16 off. But the scene is never cleared until some point in

17 time I go back and meet with the crime scene guys and

18 kind of discuss what was done and what may yet need to

19· be done before we release that scene. Because once you

20 release it, you have some problem.

21 Q But this wasn't your scene?

22 A This wasn't my scene.

23 Q I need to talk to Ojeda.

24 A Lead in the shift, may split up. He may go

25 back to the scene, I may be off doing something else.
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1 Q Did you split up on this night?

2 A Yes. We may have. When it came back to this

3 particular point, I contacted Lynch. I don't remember

4 what Detective Ojeda was doing at this time. I advised

5 him that we had a homicide or what was going on. I

6 contacted the on-call state attorney and I spoke with her

7 and explained the facts and so on and so forth. And I

8 also contacted the medical examiner, Dr. Wetli and I

9 advised him what happened, that we had a scene, that the

10 body had already been transported to Jackson and

11 consequently expired and asked Dr. Wetlì·1f he wanted to

12 come to the scene. And he said since the body had been

13 transported that he would not come to the scene.

14 So I don't know what Detective Ojeda was doing

15 at that particular time. He was obviously doing

16 something, but I don't know what he was doing.

17 Q Before you went back and contacted Sergeant

18 .Lynch --

19 . A Yes.

20 0 -- did you do anything else after you talked to

21 Cardona?

22 A Are you talking about on the scene or at the

23 station?

24 Q On the scene.

25 A Well, on the scene we constantly have -- I
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1 talked to Cardona and met with Tony. That's what I said,

2 there had been other information about this. Tony

3 interviewed, I think, a couple of ladies that were there

4 -- the one that opened the door and somebody had slammed

5 the door shut from the inside, and the maintenance man

6 was interviewed and advised that he saw a guy jumping the

7 balcony and he was dressed such and such and such. And

8 we were like meeting back and forth. We don't, you know,

9 like stay together constantly. I did Cardona, so I

10 document it. If I did anything else, it didn't require

11 documentation or Tony may have covered it in his report.

12 And we were together when we did such and such a thing.

13 Q It would be in his report?

14 (Thereupon, a brief discussion was had off the

15 record)

16 BY MS. COHEN:

17 Q Back on the record.

18 A According to Tony's report he interviewed the I

19. maintenance man. And this is one of the things where we

20 might have gotten back together and -- you really ought

21 to check with him. And I'm reading over what he did to

22 see if we did something else together.

23 Like I see in here, refers to me talking to

24 Cardona which we discussed. And the ladies. Now we would

25 -- you know, we'd meet and touch base at certain times.

EDMpE PRATS COURT REPORTING SERVICE (305)324-5431

380



3b

1 So that was my knowledge. But it was second hand. He'd

2 tell me that he interviewed these ladies and what

3 information he'd learned.

4 Q . You didn't interview anyone other than Cardona

5 at the scene?

6 A I don't believe so. I don't believe so.

7 Q You didn't touch any evidence, didn't take any

8 photographs, didn't give directions? Didn't do anything

9 but interview Cardona?

10 A "After interview I spoke with Detective

11 Diecidue, he advised that" --

12 Q You are reading from Ojeda's report?

13 A Right. This is like we touched base with each

14 other.

15 Q Did you notice a lot of blood on the floor at

16 the scene?

17 A Well, a lot, I guess, is relative to what you

18 consider. There was blood.

19. What did Tony say?

20 0 The last thing I asked you about was the blood,

21 whether it was bloody?

22 A I said that was relative. Yes, there was blood

23 there. You know, I've seen a lot more blood and I've

24 seen a lot less blood.

. 25 Q And again, you weren't present when they may
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I have taken some blood samples from the blood that was

2 there, were you?

3 A well, we -- again, that is part of the deal and

4 we don't get in the way unless they need assistance for

5 something for, which they rarely ever do.

6 Q They would document that?

7 A I don't think we were there when they were

8 doing blood leads.

9 Q Would they have documented where they took the

10 blood from?

11 A Yes.

12 Q So if I don't see that in the report it may be

13 documented elsewhere?

14 A It's got to be documented someplace. It has to

15 be documented.

16 Q If they documented it?

17 A Yes.

18 Q So I could ask you a lot of different questions

19. about the evidence at the scene and other than what

20 you've viewed in the walk-thru --

21 A Yes, you could.

22 0 -- you don't have any personal knowledge?

23 A No.

24 Q So there is no point in asking you specific

25 questions about specific evidence?
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1 . A No.

2 Q The one thing.that you may have noticed during

3 the walk-thru that I wanted to ask you about and that's

4 the inside of the front door.

5 A Umm-hmm.

-6 Q In the report it states there is a key in the

7 door, in the lock in the door?

8 A Right.

9 Q Since I haven't had the opportunity to go

10 inside the apartment. Inside where the key was, is that

11 for the dead bolt so, in other words, the door would be

12 looked with the key you know, some type of a key?

13 A Right. I don't understand what -- without

14 looking at the photos I couldn't. tell you.

15 Q You don't recall?

16 A I don't have -an independent recollection.

17 Q You don't. Okay.

18 Then we can get back. You went and met the

19 . state attorney, that's what you did?

20 A Yes,

21 Q You t0o went to the state attorney and --

22 A Yes. That would have been like the next

23 morning.

24 Q What evidence did you feel that you had against

25 Mr. Jimenez to go the next morning to the state attorney
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1 to obtain an arrest warrant for him? What was your

2 probable cause?

3 A The fingerprint coming back belonging to him.

4 . Q There was a fingerprint inside the apartment?

5 A Right.

6 Q Where you aware that he was residing at the

7 apartment complex?

8 A Yes.

9 Q Was there any other evidence other than that

. 10 fingerprint?

11 A That was it, the fingerprint. Plus, you know,

12 he fit the description of the subject that was seen

13 jumping off the balcony of her apartment. And at that

14 particular time I don't believe that we had actually done

15 the photographic line-up, but we did have the fingerprint

16 on the door, on the inside of the door.

17 Q Did you have any other probable cause other

18 than the fingerprint, a statement that somebody was seen

19. jumping from the balcony?

20 A I'd have to pull the warrant to see what's

21 listed on it. II don't recall whether the thing was shown

22 at that time or not, but I don't believe it was, because

23 we didn't even have a photo of him, I don't believe, at

24 that time yet. No.

25 . Okay. After we left that night, the crime
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1 scene guys were still working, and based on the

2 information from Cardona and the description we requested

3 that whatever latents that were recovered be checked

4 against the latents of Jose Jimenez. And we left for

5 the evening.

6 So it wasn't until the next morning at around

7 9:30 when we got to the station that I learned that we

8 had made, we identified one of the prints on the door

9 with Jose Jimenez.

10 At about 9:30 I contacted Assistant State

11 Attorney Rae Shern and I explained the facts and the

12 evidence to her. And she stated that she. would respond

13 to the station. She does. .We. did a statement of fact.

14 We then responded to her office here. During this time

15 Detective Ojeda went to view the autopsy. Rae and I did

16 the warrant.

17 After the warrant was done I transported the

18 warrant to the on-call Judge who was Paul Seigle. I went

19 . to his residence. He read the affidavit and afterwards

20 determined that there was probable cause existing and

21 signed the affidavit charging Jose Jimenez with first

22 degree murder.

23 Q Did you talk to any other witnesses regarding

24 this case besides Officer Cardona?

25 A You want to go to witnesses then, right?
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1 Q Well, unless there is something in between?

2 A That's not what you asked me.

3 Q Well, okay. After.

4 A. After the warrant, I transported the warrant

5 over to headquarters to get it, you know, placed in the

6 system and I got a temporary warrant number signed. And

7 that's about it, I guess, as far as witnesses.

8 Q After you had the warrant signed, what was the

9 next thing you did regarding this case.

10 A That was on 10-37

11 Can I stop for one second? I need to talk to

12 you one second.

13 (Thereupon, a brief interruption was had off the

14 record)

15 THE WITNESS: I was just reviewing both of the

16 things to see if I didn't skip over anything for

17 you. The next report I generated was March 15th of

18 this year.

19 BY MS. COHEN:

20 Q Wait. After you went all the way from the time

21 you had the warrant issued?

22 A Right. That's what --

23 Q After the warrant was issued, you didn't do

24 anything until March 15th of this year?

25 A We did, but we did it together and I didn't
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1 generate any paperwork. I don t know what you did and

2 didn't get.

3 Q Did you interview any person, interview any

4 witnesses?

5 A No. We did the Grand Jury.

6 Q Did you talk to any witnesses over the

7' telephone?

8 A No.

9 Q . Did you direct any evidence to be worked on in

10 any type of way?

11 A No.

12 Q Did you request that any known latent be

13 compared or any known prints be compared to any of the

14 fingerprints found? Did you? You didn't do anything?

15 A Well --

16 Q Were you involved in the arrest?

17 A tes.

18 Q of Jose?

19 . A Yes.

20 Q Okay.

21 . A That'h what I'm saying. I'm trying to give you

22 some type of order, I was together, I was with him.

23 Q So something happened after you have the

24 arrest warrant issued, the temporary arrest warrant?

25 A WeII, it's a temporary number.
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1 Q Did you receive any phone calls from any

2 friends or relatives of Mr. Jimenez?

3 A No, I don't think so, Not that I can recall.

4 Q Did you receive any phone calls from any

5 independent eyewitnesses or any independent witnesses

6 that-may have been at the scene?

7 A No, I didn't.

8 Q So up until the date of the arrest of Jose, the

9 only person that you spoke to regarding this case is

10 Officer Cardona and the prosecutor?

11 A Right.

12 Q After you drafted the arrest warrant?

13 A Well, I was with him when I interviewed other

14 people, but I personally didn't conduct the interview.

15 Q With Ojeda?

16 A I was with Ojeda.

17 Q What interviews were you present for which he

18 conducted?

19 . A Well, at some time or another I was with him

20 when he spoke to fust about all of your witnesses because

21 we went back and spoke with them. I know the ladies -- I

22 was there with them when they went over to the ladies

23 that were involved in this. There's three ladies, I

24 don't have the names off the top of my head -- Virginia

25 and Ponce and the other lady -- elderly females. I was
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1 with him when he interviewed them.

2 Q Did he interview them all together at the same

3 time?

4 A No. I think we kind of interviewed -- well, I

5 don't know what Tony may have done without me being with

6 him. Whenever we spoke with one, it was usually by

7 themself.

8 Q Did you tape record the conversation or did

9 he?

10 A I believe we did tape.record statements.

11 Q I have transcript of the statement.

12 A Does the statement reflect --

13 Q Yes. Was there anyone --

14 A -- present in the room.

15 Q Does it reflect you present?

16 A Tes. I just pulled one out. For instance,

17 take a look at it.

18 Q Oh, my goodness.

19 . A They do.

20 (Thereupon, a brief discussion was had off the

21 record)

22 THE WITNESS: We did take statements from all

23 · the ladies and documented and recorded and you

24 should have a copy of them.

25 BY MS, COHEN:
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1 Q And I do. Are there any other statements taken

2 by them other than what was taped?

3 A Not by me,

4 Q That you were present during any?

5 A Yes, just the recordings.

6 Q Just the recorded ones?

7 A yes,

8 Q So there were no informal discussions that you

9 were present for?

10 A No, I don't believe so.

11 Q Like at the.scene?

12 A Yes. He int.erviewed them by himself.

13 . Q At the scene?

14 A Right.

15 Q And then he taped the sworn statement?

16 A Right.

17 Q Okay. Well, they speak for themself.

18 A Right.

19. Q Did you have any informal discussion before the

20 statement was begún that ùould contain anything

21 exculpatory?

22 . A No.

23 Q How about anything that could be used against

24 Jose that wasn't taped?

25 .A No.
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1 MS. LYONS: Off the record for one second.

2 (Thereupon, a brief discussion was had off the

3 record)

4 BY MS. COHENr

5 Q Is there a statement, sworn statement of Anne

6 Brandt?

7 A Let's look at the folder at Anne Brandt. I

8 I think that there was a statement of Virgina Toraino

9 (phonetically), Clifford Merriweather, Mary Griminsher

10 (phonetically), Lucrecia Ponce. What was the name you

11 gave me?

12 Q Brandt, B R A N D T? .

13 A Michelle Baron. No.

14 Q That's why I can't find it.

15 A No.

16 Q Okay.

17 A What you saw here was what we have.

18 Q But I don't remember -- I have sworn statments

19. from all the other neighbors, but no.t one from Ann

20 Brandt. So you didn't take one?

21 A No.

22 Q Okay. So you were present during the statement

23 of the neighbor witnesses?

24 A Yes.

25 Q Which speak for themselves. I'm not going to
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1 ask you about those.

2 A Okay.

3 Q Then what did you do in reference to this

4 case?

5 A The next thing.that we probably did or that I

6 .was involved ·with him on was 10-5-92 when we responded to

7 Jimenes' family residence at 1575 71st Street, Miami

8 Beach.

9 Q When did you respond there? Tell me·what

10 happened?

11 A We knocked on the door, announced ourselves,

12 identified ourselves. Knocked several times. No

13 answer, We left a business card requesting that we be

14 contacted.

15 Q When you say we, who are you referring to?

16 A Detective Ojeda and I.

17 Q And then what happened?

18 A We responded to Miami Beach Police

19. Department. We went to records division to try to

20 locate any informátiön on the Jimenez family. We got a

21 telephone number of the father, or at least a number for

22 the father who was listed, an employers telephone number.

23 We went to locate his father to attempt to t·ry to talk to

24 him and help him in assisting us in locating Jose.

25 While we were en route to go meet with the
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1 father, we received a call from Sergeant Lynch who

2 advised that the suspect Jose Jimenez had just called the

3 station and was asking to speak with us, actually Ojeda.

4 You know, he's the lead. You'd have to get with Lynch as

5 far as their conversati-on was, but Lynch advised us that

6 he called and he wanted to talk to us.

7 Q How much time had passed between the time that

8 you left the card and he called in response to that?

9 A Not long I don't think. Maybe -- let me see if

10 he documented -~ well, we went at 11:45 -- 12:30.

11 Q So 11:30 from --

12 A Excuse me. We responded to 11:45.

13 Q A M?

14 A And we started talking with him at 12:30. Tony

15 was the one that actually contacted him by our mobile.

16 He identified himself as Jose Jimenez. And you really

17 need to talk to Tony about what th.e conversation

18 consisted of.

19. Q Well, I'd like to know what you heard?

20 A Well, I heard.him speaking to, who I believe

21 was, Jose Jimedez on the other line. He advised Jose

22 that he wanted to speak to him about some burglaries in

23 North Miami and allow us to come back and pick him up and

24 bring him to our station. I couldn't hear, you know,

25 what Jose was saying.
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1 Q Did they schedule a time to meet?

2 . A Well, Jose was very reluctant in meeting with

3 us, that much was sure. Apparently from over the

4 telephone Tony kept trying to coax him to come out. or

5 come in and let us go meet with him and go -- we were not

6 at his house, we are some distance away. So once we

7 established contact we started expiditing back towards

8 the house again.

9 Q You had an arrest warrant? You knew there was

10 an arrest warrant?

11 A Oh, yes. Yes.

12 Q For first degree murder?

13 A Right. Right.

14 . Q But yet you heard the detective say that he'd

15 like to speak to him regarding some burglaries?

16 A Right.

17 Q And that detective never told him he had a

18 warrant for his arrest?

19 . A We didn't tell him. Tony didn't tell him that

20 there was a warrant for his arrest.

21 Number one, we were some distance away and that

22 . would not be something that you'd say because by the time

23 we got there he could be in Connecticut. We just told

24 him we wanted to speak to him about some burglaries.

25 As I say, it's hard for me to tell you what the
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1 conversation was. All I kept hearing, Tony trying to

2 coax him into speaking with us.

3. Q While he was driving he was talking?

4 A While Tony was on the car phone with him, I got

5 on the radio and started requesting Beach units respond

6 to the address of 1575 71st Street in reference a warrant

7 on a homicide suspect, and kind of set up a perimeter

8 and, you know, in hope that he was actually talking to

9 him from there and that we could lock him in.

10 We arrived at the front. of the house at

11 approximately 12:40, Beach units were there. They set up

12 a perimeter, they pretty much secured north, south, east,

13 west -- you know, exits from the house.

14 Q How many units were there?

15 A Well, I can't really tell you because I was in

16 front of the part of the perimeter with at least three

17 and I know there were some in the alley and on the other

18 block. So I really can't tell you how many total units

19. they had tied up, but I know that the entire perimeter

20 was secured.

21 Q This is no Miami Beach report, correct?

22 A There should be if they generated some.

23 Q Well, there were none provided to me.

24 A Well, I don't have them.

25 Q No notes from any officer at the residence?
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2 Q So you have a report by Lynch? I don't have a

3 report.

4 A Yes.

5 . Q I don't have a report by Lynch.

6 A Didn't that list say there was a report by

7 Lynch?

8 Q I thought I had everything listed on your

9 list. If you can check, but I don't recall seeing a

10 report by Lynch.

11 A I'm sure there is.

12 Q And he would have --

13 A No, I don't have that. He'd have it -- I'm

14 saying he might have been because -- see that? I don't

15 know if he did one. There is a folder for him. Unless

16 it's out, Sergeant Lynch's report. You can discuss that

17 with Tony. I don't know why there isn't a report in

18 there. He was there. Actually Sergeant Lynch and Major

19. Hood.

20 Q Major Hood?

21 A Yes.

22 Q I don't think there is a report by him.

23 At the arrest itself?

24 A Yes-

25 Q If there was a report by Major Hood, I was not
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1 provided a copy of that either. Actually there was just

2 a lot of trying to get Jose to come out. We were there

3 for some time. At some time or another Tony made contact

4 . again with him and advised him that the house was

5 surrounded and that he should surrender himself and that

6 he was instructed to, you know, exit the residence with

7 his back facing 71st Street which is where we were, walk

8 backwards with fingers interlocked behind his head.

9 Q So at this point he was advised that he was

10 being placed under arrest? ,

11 A Yes. .

12 Q Not that you wanted to talk to him about

13 burglary?

14 A Yes. Yes. Yes. He was told to exit the house

15 and lock his hands behind his head and so on.

16 Q Somewhere between being told to exit the house

17 and him beings told you wanted to talk to him in

18 reference to some burglaries, was he advised that he was

19 wanted and you were there to arrest him?

20 A Well, I didn't. But again, you have to deal

21 with Tony.

22 Q Did you hear that?

23 A No. Because we were separated. He was in the

24 car. I was across the street from the house.

25 Q So you never heard Jose being told he was being
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1 placed under arrest and you had a warrant for him.

2 A I remember hearing that he was coming out. And

3 then I ran up to cover the front door, so I really can't

4 teli you what exactly he was told. He did do as he was

5 instructed. He came out backwards with hands locked

6 behind his head. When he came outside he did ask then if

7 we had a warrant for his arrest which we responded yes

8 to. Okay.

9 . He was told prior to -- again, I'm looking --

10 see, Tòny -- this is Tony talking to him and I don't

11 hear. According to Ojeda, he told him that he had one

12 minute to exit and if not we would forcibly enter. He

13 asked at that time if there was an arrest warrant for him

14 and Ojeda responded yes. And he again told him he must

15 come out. He stated okay he would. Several minutes

16 later, however, he didn't exit. Several attempts to

17 phone to contact, no good. Approximately 1:30 the front

18 door opened, he exited and as he was instructed to do.

19 Upon being handcuffed, he stated that he was sorry for

20 taking so long but that he had to call his probation

21 officer.

22 Q Did you hear this or you are just reading the

23 report because you are --

24 A Yes.

25 Q This is being taken down -- I see you are
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1 reading the report. I'm wondering if this is from you

2 remembering, or something that you heard?

3 A I was there when we took him in custody.

4 Q I don't mind you reading the report.

5 A Yes. I don't actually recall hearing him make

6 that statement even though I was there, you know, when he

7 did say it. But there was a lot of us there. I do

8 recall seeing what I thought was blood on his shoes that

9 he was wearing. He was wearing tennis shoes. As I said,

10 there was a lot of officers when he came out.

11 Consequently, he was placed in the car and taken to the

12 station.

13 (Thereupon, a brief interruption was had off the

14 record)

15 BY MS. COHEN:

16 Q I think the last place we were was you brought

17 him back to the station.

18 A Uma-hmm.

19 . Q Were you present at the station during the

20 questioning?

21 A Yes.

22 Q Let me ask you a question first. Are you in

23 the car that Jose was transported in?

24 A No.

25 Q Who transported him?
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1 A I don't recall. Maybe Ojeda, Lynch. Detective

2 Potts, Pierce, and Johnson. If there is any conversation

3 you have to see detective -- it says see Detective Potts

4 report, so maybe there was some conversation.

5 Q So the next time that you saw Jose --

6 A Was at 3:55 p.m.

7 Q At the North Miami Police Department?

8 A At the police station ·in the interview room.

9 Q What happened?

10 A He had a soda. We asked him if he wanted

11 anything to eat. He said no. He was advised he was

12 under arrest for first degree murder. He became upset

13 with that.

14 Q Let me ask you, was he questioned at all or

15 spoken to before he was advised he was under arrest?

16 A No, no. Oh, name address, telephone number,

17 date of birth.

18 Q General information?

19 . A General information.

20 Q Anything regarding the case?

21 A No.

22 Q Was he given anything to look at?

23 A Like what?

24 Q Photographs or anything to look at?

25 A No.
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1 Q So after he sat down he was asked his name and

2 vital statistics, basically?

3 A Right.

4 Q ·And then he was read Miranda rights?

5 A Okay. Advised that he was under arrest for

6 first degree murder and became visibly upset and very

7 nervous, stated he didn't know anything about any murder.

8 Tony and I both explained to him the facts in evidence

9 against him such as the. fingerprint, the photograph.

10 Q Was this before or after Miranda?

11 A No, it was still -,- he's not talking. We're

12 doing the talking.

13 Q Now my question is when you start advising him

14 as to the facts, was this before or after Miranda was

15 given to him?

16 A Before.

17 Q Okay.

18 A We're just advising him why he's there, that

19 . he's been arrested for first degree murder. We even

20 allowed him to read the arrest warrant. He wanted to see

21 it so we gave it to him. He was allowed to read it and

22 the statement of facts.

23 Q Why is it that you didn't give him his Miranda

24 warnings?

25 A Because he wasn't talking. We didn't ask him
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1 any questions. We were telling him at that time, that's

2 when he was given his rights.

3 Q After you told him all the evidence against

4 him?

5 A Right. After, he was allowed to read the

6 . warrant.

7 Q Did he make any comment?

8 A And the fact statement. I don't remember him

9 crying. Got real upset. After he read it, he said he

10 didn't want do read anymore or see anymore.

11 Q What did you mean see anymore? What did you

12 show him to look at?

13 A I don't recall showing him anything. You know,

14 that's what Tony documented in his report. Tony had him

15 read Miranda aloud, which he did, and he invoked his

16 right to an attorney. And then once he did, all

17 conversation ceased. He was placed in the holding cell

18 and consequently transported to the Dade County Jail.

19 - Q Was it the three of you in the interview room,

20 you, Ojeda, and Jose?

21 A Yes.

22 Q How long were you in the interview room with

23 him before he was advised of his Miranda rights when h's

24 decided to not talk?

25 A Okay. He went in at ~~ we went in at 3:55.
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1 And during the time, like I said, everything that we did

2 was explained -- 4:45 it was terminated.

3 Q So you terminated since he said 'I don't want

4 to talk'?

5 A So you're talking about an hour.

6 Q You were there almost an hour until you read

7 him -- okay.

8 But he didn't make any exculpatory statement?

9 A No.

10 Q Before Miranda was read anyway, did he?

11 A No. He didn't say anything. Like I said, he

12 just cried and was upset. And basically, you know, once

13 we got to his Miranda, he invoked his right.

14 He wanted to read the warrant. We advised him

15 what's your name, your address, your telephone number.

16 Do you understand why you are here, why you've been

17 arrested? We have .a warrant for your arrest for first

18 degree murder. He didn't believe us. He. Wanted to see

19 it, wanted to read it. He read the data fact sheet of

20 the statement of the fact on the warrant also. And he

21 read that.

22 So prior to asking him any questions, he was

23 doing most of the asking. We were doing the answering.

24 And when it came time for us to talk to him, he was given

25 his Miranda and he declined to make a statement and it
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1 was terminated.

2 Q Did he ever make a statement to you?

3 A At approximately 7:00 p.m. while at the

4 detective bureau doing paper work reference this case,

5 this was Ojeda -- I think you are going to start getting

6 to the search. I want to state --

7 O I don't want to go into that yet. I have a

8 question during that time.

9 A Yes, yes. That is ·what that was.

10 Q During that hour period did you have a tape

11 recorder in the room?

12 A No.

13 O So it wasn't taped?

14 A What was taped?

15 Q The conversation, you know, the hour of the

16 three of you in the room?

. 17 A No, no.

18 Q But he did -- I saw a sheet in the file?

19 . A Yes.

20 Q Where his rights were read to him?

21 A Right. That's his Miranda.

22 Q And so that was documented?

23 'A Yes.

24 Q But it wasn't taped?

25 A No.
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1 Q Okay. That's what I wanted to know. I didn't

2 get a copy of any tape. I didn't know if it was taped or

3 not. It doesn't say it anywhere that I.recall, that it

4 was taped.

5 Do you ever tape them?

6 A What?

7 Q The conversation in the interview room?

8 A Yes. If they're willing to talk to us.

9 Q Well?

10 A You mean just walk in the room and turn a tape

11 recorder on?

12 Q Right.

13 A No.

14 Q . You don't turn on the tape until Miranda is

15 read and waived?

16 A Yes. So we know, in fact, they want to talk.

17 Q I thought you've been there a long time?

18 A Yes. You understand we don't do it unless

19 - somebody wants to talk to us, said 'yes, I want to talk

20 to you, I'll answer all your questions on the record.'

21 Otherwise, we're just getting basic information. He was

22 reading a warrant, which in most -- as I recall he didn't

23 read aloud, he read to himself.

24 Q And he seemed to have asked questions, you

25 said? Do you recall any of his questions? I don't think
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1 they're written.

2 A No. Tony indicated and when he read it -- it

3 comes back to me in my memory, I remember that he got

4 angry when he read something in there about him being a

5 known burglar. That annoyed him. I don't remember-

6 exactly what he said, but he became annoyed with the fact

7 there was something written down that he was a known

8 burgler. Okay.

9 Again, like I said, this is again a mixture of

10 Tony and I. I think Tony went down there and one of the

11 officers came up and said Jose wanted to speak with

12 myself or Ojeda. And Tony went down to see what the

13 subject wanted. He asked what was taking so long to

14 transport him to the jail and Tony advised him whatever

15 -- I know I can read what he's doing, but I'm giving you

16 what he said. Tony advised him that it was in the

17 process of securing the search warrant for his room,

18 apartment, he said. The subject asked Tony --

19 · Q But you weren't there?

20 A No.

21 Q You go on and read.

22 A Detective Ojeda brought --

23 Q But you don't have personal knowledge of this?

24 A Right. He was upstairs. There was a time I

25 did go down stairs where he signed two consents to
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1 search; one for his room at his parents residence and

2 one for his apartment.

3 Q But you weren't present?

4 A With my conversation,

5 Q For the discussion?

6 A No.

7 Q Prior to him signing?

8 . A Right,

9 Q I don't want to put words into your mouth.

10 Did you basically walk in the room with the

11 form and he signed them?

12 A Yes, pretty much.

13 Q Did you have any discussion with him?

14 A No. Pretty much present it's -- we're on

15 another side. You didn't come to our station, but we're

16 on the other side. Apparently Tony talked with him and

17 he wanted to expidite getting out there.. You'll talk to

18 Tony about what he said to him. And I went back over

19 · while Tony was doing something with the two forms -- 'I

20 understand you're willing to sign these giving us consent

21 to search your house and apartment?' And he said yes.

22 And I believe that he asked me for a cigarette or

23 something. I said, 'Well, I'll see if I can get you

24 one.'

25 Q Did you get him one?
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1 A I think so. I don't recall, but I think I got

2 him a cigarette. And that's it.

3 Q In the mean time was there a search being

4 conducted at his father's residence?

5 A No. Not until these things were secured,

6 There were people standing by.

7 Q To conduct the search?

8 A Right.

9 . Q But was the search conducted of the parents

10 residence based on Jose's consent that he gave you?

11 A Yes.

12 Q Not on independent consent?

13 A What do you mean?

14 Q By the old man, that you know of?

15 A Well, I wasn't there. So I know we advised

16 Pierce who, I think, was there that Jose signed the

17 consent to search. And as I recall I think his father

18 had arrived home or something and got some --

19 . Q You weren't there?

20 A I wasn't there.

21 Q So after you had the paper where he consented to

22 the search, was it consent to search the bedroom or the

23 whole house of his parents?

24 A Well, at his place, I believe it was an

25 apartment. And at his parent's house, I believe it was
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1 just the room.

2 Q So two separate forms for two different

3 residences?

4 A Yes, we did do that.

5 Q When you said his apartment, where was the

6 apartment located?

7 A Where the.victim was, 13725 N.E. Sixth

8 Avenue. He was on the third floor, 309.

9 Q So he had an apartment at the same location?

10 A Yes.

11 Q Same location as the victim?

12 A Yes, yes.

13 Q So after the consent to search was obtained,

14 what did you do?

15 A We went over to his apartment, Tony and I and

16 i Pierce and Thompson.

17 Q To the Sixth Avenue?

18 A Yes. Basically I just looked around.

19 - Q Were you involved in the search?

20 A Yes, I guess you could say that. I mean I was

21 looking, you know.

22 Q Did you confiscate any property?

23 A Me, personally? No.

24 Q Did you witness any one confiscate any

25 property?

EDMBE PRATS COURT REPORTING SERVICE (305)324-5431
409



65

1 A Well, I drew their attention to a shelf that

2 had what I thought was blood on it. And I believe they

3 consequently took the shelf. But you have to check with

4 Pierce and Thompson as to what they took because they

5 would document it and make it, you know -- do the

6 necessary paperwork on it.

7 Q So you, Pierce, Thompson, and Ojeda were

8 present?

9 A Right.

10 Q Was there anyone else present?

11 A No.

12 Q And Detective Pierce photographs the

13 apartment?

14 A I'm sure he did. But if it says so in there --

15 I don't recall being there when he was taking photos.

16 Q What items, if any, other than the piece of

17 wood you just described were impounded from 309?

18 A I don't know.

19· Q Did you notice any weapons? ·

20 A Well, when you are referring to weapons,

21 anything that could be used as a weapon?

22 Q Yes.

23 A I recall there being one of those like -- I

24 don't know what.they call them -- you know, that you see

25 they throw them out. I don't know what they're called.
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1 It was one of those knives. Well, there were knives. I

2 don't recall there being any firearms.

3 Q Was there anything that you saw that led you to

4 believe a possible murder weapon was in the home?

5 A Well, at that particular time, anything could

6 have been considered a murder weapon.

7 Q Was there anything you could consider a

8 possible murder weapon, that you recall?

9 A I believe that --

10 Q Do you not have a copy of the evidence seized

11 or something? Do you want to look at it a minute?

12 A It's in the report, but I don't have it

13 personally, no.

14 Q Do you want to look at it a minute? Maybe that

15 would refresh your recollection?

16 A As to what?

17 Q Whether you saw anything that might have been a

18 weapon or what you saw there?

19 - you didn't have anything to do with this

20 evidence either? You saw a piece of wood 'Maybe you

21 should take that?'

22 A Your question is very vague. Did you see

23 anything that resembled -- I saw a lot of things that

24 could be construed to be a weapon or resemble a weapon.

25 I believe that we ended had up taking a pair of

EDMSE PRATS COURT REPORTING SERVICE (.305)324-5431
411



67

1 scissors from his room at his father's house, I believe

2 Pierce took a pair of scissors from there that we felt

3 pretty strongly could be our murder weapon. There was a

4 knife that I drew their attention to, as I indicated to

5 you in the apartment that I believed they took, I'm not

6 sure. You know, I pointed it out -- I thought that it

7 was -- again, we didn't -- we weren't looking for a

8 specific caliber gun or something specific that you could

9 say 'this is the murder weapon.' We're looking for

10 something that was used to stab somebody with, which give

11 you a big scope.

12 Q Did you see any blood in the apartment?

13 A Yes. I told you I saw what I thought was blood

14 on the shelf.

15 Q Right. The piece of wood?

16 A Right.

17 Q Did you see any other blood? .

18 A Not that I can recall.

19· Q So how long were you there the whole time that

20 the apartment was nearched, apartment 309?

21 .. A I don't remember, I don't remember if we all

22 left together or Tony and I left and let the guys -- I

23 think we probably left. I don't recall, bùt I think we

24 probably left and they continued to do their thing.

25 Q So you wouldn't know how long they were in
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1 there?

2 A No, I wouldn't.

3 Q Okay. So after you looked around and you

4 pointed out a couple of things, how long were you there

5 before you left?

6 A I don't know. I didn't document when I left.

7 . Q you don't.recall?

8 A I don't recall.

9 Q Do you remember doing anything else other

10 than--

11 A. Inside his apartment?

12 Q Yes, correct.

13 A No. Just basically looking around, keep my .

14 hands in my pockets.

15 Q Then what did you do?

16 A I.believe we cleared about 11:00,

17 Well, we cleared the apartment, according to

18 Tony's notes about 9:50 and we terminated the day at

19 · 11:00 p.m. So that was all we did that day.

20 Q Were you involved in the search of the father's

21 residence?

22 A No. I don't believe we ever went over there.

23 At least I didn't. I don't recall going over there.

24 Q Do you know what happened there?

25 A Well, I know that Pierce had advised us that
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1 they located some pants that had what they thought had

2 blood on them. I believe he located some scissors. And

3 I believe he located what they thought was the dark

4 colored baseball hat with lettering on it, gold lettering

5 on·it.

6 Q You weren't present and you don't know what

7 happened with any of that property?

8 A No.

9 Q So when did you work on this case again after

10 that evening?

11 A On 10-7-92, Detective Ojeda and I did respond

12 to the office of the Department of Corrections. I think '

13 I'll let him go into it with you because he really had

14 conversation with the probation officer and I just

15 basically accompanied him. And he got some information

16 from her on Jose Jimenez. I believe she was his

17 probation officer.

18 Q Is that when he took the sworn statment from

19 - her?

20 A I don't believe that's the date we took it.

21 Q October seventh is what I have the sworn

22 statement.

23 A Okay. This was 10-7 -- I'm still reading on.

24 Wait a second, I'll see if I come to it.

25 No,. it doesn't say.
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1 Q Well, according to the sworn statement, you

2 .were present when the sworn statement was taken. So was

3 there a statement taken that wasn't the sworn statement?

4 A No. Because this is the report for the day

5 documented 10-7. But there is, you know --

6 . Q So you were there?

7 A I was there with him but the report doesn't

8 indicate anything about a tape recorded statement being--

9 Q Well, if her statment was taken --

10 A I'm sorry. Wait a minute.

11 Q -- that day --

12 A I'm sorry. The last sentence 'we then took a

13 sworn statement from Ms. Baron (phonetically). Okay.

14 Q What I'm trying to get at is you talked to her

15 and then took a sworn statement. Any discussion that you

16 had that wouldn't have been contained in the sworn

17 statement?

18 A I don't know.

19 . Q You don't recall?

20 I have a copy of the statement.

21 What did you do next?

22 A Approximately 4:15 Virginia Toraino

23 (phonetically) came to the station. The sworn statement

24 was .taken from her,

25 Do you.have that?
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1 Q I have a copy of that.

2 A Nothing else. 10-9 -- 10-14, Lucrecia Ponce

3 came to the station. A sworn statement was taken from

4 her.

5 10-19 we responded to 8500 N.W. 36th Avenue,

6 Ojeda and I, in which we obtained a sworn tape recorded

7 state from Clifford Merriweather, which you probably have

8 also. .

9 Q Yes, I do.

10 A Then responded to Mary Griminsher's

11 {phonetically) apartment where another sworn statement

12 was taken.

13 Q I have a copy of that as well.

14 A And that's about it for that.

15 And then I picked it up on 3-15-93.

16 Q Well, did you have an opportunity to speak to

17 anyone from a taxi company?

18 A I know I saw that in his report. And if I did

19 - generate a report it has been misplaced.

20 However, I do recall getting in touch with a

21 taxi driver that Detective Ojeda had come up with that

22 was dispatched in that general vicinity on that

23 particular night.

24 Q How did you obtain information that the taxi

25 driver was dispatched there?
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1 A You'd have to ask Detective Ojeda. He

2 researched it and came up with this taxi driver and I

3 told him that I would try to get in touch with the guy

4 and have him come in and look at the photo line-up and

5 see if he can identify picking up a fare in that

6 particular area on that particular night.

7 I do recall the guy coming in and I didn't. get

8 any -- he didn't recognize anybody. He said he recalls

9 being in the general vicinity, but he didn't recall

10 picking up anyone. And none of the records reflect that

11 he.made a pick up. So nothing happened.

12 Q Did you get a computer print out from taxi

13 driver?

14 A Yes. You'd have to get with ojeda because I

15 believe he went and got it.

16 ff we call them and tell them we're looking for

17 someone that may have picked up a fare and in the area of

18 such and such, that they can generate, you know,

19 · paperwork on who, what cab was dispatched in the

20 vicinity. And that's how, you know, he came_up. wi.th it.

21 Q It's my understanding from reading his report

22 that he thought that you had gotten a computer printout?

23 A That I did? I have to go back to his report.

24 Q That's my recollection from the report.

25 A I contacted Gandero fphoneticaly) in taxi in
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1 reference to possible fare being picked up.

2 Q You are saying this?

3 A I'm reading Ojeda's report. That's what I

4 told her.

Q I don't wantsto confuse --

6 A I told her that Tony said that he is the one

7 that is making the contact. Gandero told Ojeda that --

8 Gandero called back and stated that a call had been

9 placed by the person named Jose who requested a taxi to

10 13725 N.E. Sixth Avenue. Mr. Gandero stated that the

11 person gave a telephone number of 893-4707. Further

12 stated taxi number was 2640, okay. However, Gandero then

13 stated that the call had been cancelled, which means the

14 person that called back either called back and cancelled

15 or the driver responded and could not locate the fare.

16 And that's when he consequently located -- I

17 just had the driver come in. He did the leg work.

18 Q There was somewhere else talking about the

19 . computer printout.

20 A I don't know. I don't know.

21 Q If thÁre is a computer printout, you don't.have

22 it. If there's a computer printout, it's in the file?

23 A Here where you found it, it says approximately

24 4:00 p.m Detective Ojeda responded to Metro Taxi where

25 he was able to pick up a copy of the computer worksheet.
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1 Q Yes. Okay. So that was him?

2 A It was him.

3 Q You are on page eleven?

4 A Yes.

5 Q Of his report?

6 A Yes.

7 Q So there's a copy of it in the file?

8 A Ask Tony.

9 Q I didn't see it listed.

10 A I don't know.

11 Q That's what I don't recall --

12 A Check with him. He may have it under

13 something.

14 Q So you personally spoke with a taxi driver?

15 A .I do recall speaking with a taxi driver. I do

16 recall him coming into the station. I even recall him

17 being of Pakistani or Israeli descent and that I showed

18 him the photo line-up. And he said, "I recall going to

19 the area, but," he says, 'I don't recall picking anybody

20 up. " I said, . "Would you like maybe pick . him .up some-place-..-

21 else?" And he looked at it and he said, "I couldn't tell

22 you."

23 Q He couldn't identify?

24 A No.

25 Q. Did he pick up anyone from that apartment
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1 complex at all that evening?

2 A No.

3 Q Was any other taxi driver --

4 A .I don't know.

5 Q -- called out to that area?

6 A I don't -- not that I know of.

7 Q But it would show on the print out?

8 A Yes. Yes. That's why we pulled this guy,

9 this particular guy, because he was one that received the

10 call to that address at the right time.

11 Q So he said he got a call to the address and

12 got --

13 A From a guy named Jose.

14 Q Okay.

. 15 A This is not the driver now. This is the

16 dispatcher, okay, and he dìspatches the driver. The

17 driver gets there, there is no fare. The driver leaves.

18 Q Did he tell you what time he got there?

19 - A It's probably in the sheet, in the computer

20 -sheet-.- --

21 Q Okay.

22 A . I didn't ask him, you know. I didn't ask

23 him. I just asked him, "Do you recall going over to that

24 area?" He said, "Yes." I said, "Do you recall picking

25 up the fare? Maybe you can identify the guy." "No, I
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1 can't. I don't think I picked up anyone."

2 Q Did he say there was a whole bunch of police?

3 A Never said. He couldn't tell me anything.

4 Q . You don't know if it was already after the

5 investigation or --

6 A No.

7 Q -- way before?

8 A Well, I think that time frame put it right in

9 line with the whole scenario, but by that particular tìme

10 tha police would not have been swarming, so to speak. It

11 might have been a police car parked out front along

12 northeast Sixth Avenue. It's not unusual to see a police

13 car parked out in front of those apartment buildings.

14 Q As far as you know the printout would have the

15 exact time the call was placed to the taxi cab --

16 A Well, I would document --

17 Q -- and the driver?

18 A It says 'I picked up the worksheet from the

19 - job' and it's got the number -- no, that's the computer

20 sheet. Gandero on the tape -- the homicide approximately

21 9:20 -- called back and stated that a call had been

22 placed by a person named Jose who requested a taxi.

23 Person gave a telephone number of, taxi number was, the

24 job number was, the driver was Anwar Ali (phonetically).

25 Q What's at 9:20 p.m?
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1 A Well, Tony's got 9:20 a.m. I don't know if

2 that's a typographical. If it's 9:20 p.m., it's put in

3 the evening. 9:20 a.m. puts it in the morning. So we've

4 got to pull the sheet to see. I don't know. Tony says

5 for possible fare being picked up the day of the homicide

6 approximately 9:20 -- he has A M written here.

7 Q Do you know whose phone number that belonged to?

8 A No, I sure don't. There isn't even in his

9 report to indicate what, you know, that number came back

10 to.

11 Q And you don't have any report regarding your

12 conversation involving the cab?

13 A No.

14 Q Or the cabbie?

15 A If I did, it's been --

16 Q Or any other cab driver?

17 A If I did it's been placed in another folder

18 some place.

19 - Q Do you recall making up a report?

20 A Yes.

21 Q You made a report?

22 A I recall doing it but we can't find it. We·had

23 this discussion a while back, too. And you really hate

24 to re-do a report. See, if we do a report, we don't do

25 them.all at one time and turn them in. We do them when
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1 they come around, you turn it in and like the secretary

2 that you spoke of, they file it and in the proper spot.

3 Reports have this uncanny way of ending up in every

4 place.

5 So, yes, I remember doing a report. It's not

6 with us or not attached to any place that we can find,

7 so I have to assume that it has been placed someplace

8 else.' It has happened to me in the past where reports

9 have turned up in a totally unrelated case.

10 Q Okay.

11 A But I do do recall the incident with the guy.

12 Q Do the secretaries keep a copy of the reports?

13 A No.

14 Q Are they on computer?

15 A No.

16 Q They do it on typewriter?

17 A We do our own reports. We type them. They get

18 -- they go through the channels. They get put back in

19 - the file. And on homicides we maintain the report. It's

20 on the -- these are the originals and they're kept under

21 lock and key.

22 Q There is a records section?

23 A There is a records section that has the initial

24 uniform police report. Homicides are not accessable to

25 the public or anybody else. They're kept under lock and
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1 key and only the face sheet, the original report by the

2 officer, the arriving officer, which usually has very

3 little information is made available for public use.

4 Q Okay. So you talked to the people from the cab

5 company?

6 A Umm-hmm.

7 Q And then did you have any other involvement in

8 this case, or any investigation?

9 A I.think we went through this, right?

10 Q I don't know.

11 A We took the statement the lady. I gave you

12 that, the 10-19-92. And sworn statements and that's all

13 Ojeda has as far as us that I can see.

14 And my paperwork picks up again on March 15th

15 of this year.

16 Q Regarding Mr. Allen?

17 A Yes.

18 Do you have a copy of this?

19 Q No. I just have a name.

20 I didn't want to -- you were saying about

21 anything else happen before you got --

22 A No. I'm just saying we have meetings from time

23 to time with state attorneys, but there is no documented,

24 other investigative work that I can see.

25 Q That you participated in?
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1 A Right.

2 Q Again, let me ask you, was there any point in

3 time that you had any contact with physical evidence or

4 that you made any suggestion or gave direction regarding

5 any of the physical evidence specifically where something

6 should be tested?

7 A well, that's pretty much done by the lead, you

8 know, with the crime scene ·people and usually everybody

9 involved in the case. But, you know, I know stuff went

10 to the lab. I'm, you know, aware that certain items were

11 tested for the presumption of blood and, you know,. the

12 blood testing to see if there were comparison. But I

13 don't -- I did not directly order any one particular

14 thing done.

15 Q Or any particular thing?

16 A Or any particular thing done, correct.

17 Q Have you had an opportunity to review the

18 report as to what evidence was submitted for testing?

19 . A No.

20 Q I'd like to ask you to look at it and see if

21 there was anythÁng that was submitted for testing other

22 than what you see in the report?

23 A I couldn't tell you if it was because I don't

24 have any -- I don't touch the evidence. We don't touch

25 the evidence. We don't handle the evidence. The crime
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1 scene techs take the evidence. They mark evidence and

2 they see to it that it's sent to the lab.

3 Q Okay.

4 A So as a rule other than possibly maybe in a

5 firearm case where you want to physically touch it, look

6 at it, or show it to someone, we don't handle evidence.

7 Q Did you ever personally talk to the witness

8 Merriweather other than being present for the sworn

9 statement?

10 A No, no.

11 Q Was there any discussion before or af ter his

12 sworn statement?

13 A Probably, but I don't recall what it was. Tony

14 was doing most of the interview with· him.

15 Q Did you get copy of his prints?

16 A Whose prints?

17 Q Merriyweathers'?

18 A For comparison you mean?

19 . Q Yes.

20 A I don't kn w. I don't believe so. I didn't

21 order any.

22 Q Was Ojeda the only detective that spoke to

23 Merriweather that you know of?

24 A Other than what, when I was with him? Some

25 other detective about this incident?
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1 Q Right.

2 A Not to my knowledge.

3 Q Did you have any other suspect in this case?

4 A No. He came to be a suspect pretty soon in the

5 investigation, early stage of the investigation.

6 Q And when his print was found, all other

7 suspects were ruled out?

8 A We didn't have any other suspect.

9 Q But --

10 A He was the only suspect and he came about verv

11 quickly.

12 Q Re was always the only suspect?

13 A yes.

14 Q And that was based on Cardona seeing him in the

15 elevator?

16 A You know, a combination of things. Cardona .

17 seeing him in the elevator, him fitting the description.

18 O Him fitting the description of?

19 . A The guy seen bailing off the balcony by the

20 maintenance man. His prints being found on the inside of

21 the door which was consistent with the witness saying

22 that the door was slammed shut and locked from the

23 inside. And then, of course, he's later identified by

24 the security guard as being the guy he sees bailing off

25 the balcony. And he was our only suspect.
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1 Q Okay. Let's get to Jeffrey Allen, okay.

2 I see that you are looking at a copy of the

3 incident report?

4 A Right.

5 Q I'd like to ask the state attorney for a copy.

6 MS. LYONS: Yes. You'll get it.

7 MS. COHEN: I want to get a copy of the

8 incident report that you are looking at.

9 MS. LYONS: There 1e a portion of that report

10 that does not relate to this case and I have to

11 re-deck that portion and then I'll provide you with

12 a copy.

13 MS. COHEN: I'd like the full report.

14 MS. LYONS: You are not entitled to anything

15 in the police report that doesn't relate to your

16 case, and this part we're going to take out and then

17 we'll provide it to you.

18 BY MS. COHEN:

19 . Q Well, we'll discuss this now.

20 It's my understanding, before you say a word,

21 that Mr. Allen has some possible information regarding

22 this case?

23 A (Nodding his head).

24 Q You are nodding yes. And I am tending to

25 believe that Mr. Allen has.possible information regarding
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1 other pending cases?

2 A There is no other pending --

3 Q Other pending cases in reference to other

4 defendants? Is that correct, detective?

5 A I'm not sure I understand what she said.

6 Q My question is this: Is Mr. Allan a witness in

7 any other cases currently pending in the State of

8 Florida?

9 A As a witness in any other cases pending? I

10 don't know.

11 Q That you know of? You know of no other cases

12 he's listed as a witness on?

13 A Do I?

14 Q Off the record.

15 (Thereupon, a brief discussion was had off the

16 record).

17 Q Detective Dieoidue, I've requested to get a

18 copy of the report that you have. And Ms. Lyons just

19 advised me that she'd have to look at it first and decide

20 which portion needs to be whited out or how it could be

21 presented do me.

22 We had a discussion off the record and my

23 concern is, and my request is. broader than I originally

24 said that was on the record regarding any pending cases.

25 The information I'm trying to find out
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1 regarding Mr. Jeffrey Allen is any case in the State of

2 Florida or any other states in the United States that Mr.

3 Allen has been listed as a witness or where he may have

4 been working with the police, your police agency or any·

5 other police agency within the United States?

6 And I am requesting any and all reports and

7 information regarding Mr. Allen's testimony or informal

8 statements and every time he has been used as a

9 confidential informant, every time that he's been used as

10 a known informant. I'm requesting that of you right now

11 and I'm requesting that of the state attorney.

12 MS. LYONS: Okay. Well, I think I can make

13 this all very simple because he can answer your

14 question and tell you whether or not at this point

15 he's aware that Mr. Allen is listed as a witness in

16 any pending case.

17 THE WITNESS: No.

18 MS. COHEN: That's not my question. My

19 . question is --

20 THE WITNESS: Was he ever?

21 MS. COHEN: My question is -- I didn't ask you

22 yet.

23 THE WITNESS: In the whole world?

24 MS. COHEN: No. In the whole United States?

25 THE WITNESS: You're going to continue with the
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1 United States.

2 MS. LYONS: He can only tell you what he

3 personally knows, which is as far as his personal

4 knowledge at this time Jeffrey Allen is not.

5 THE WITNESS: It's my understanding Jeffrey

6 Allen is not a witness in any pending case that

7 we're aware of

8 MS. COHEN: Well, is Mr. Allen a confidential

9 informant to your knowledge? Informants are not

10 necessarily listed as witnesses.

11 THE WITNESS: I don't know.

12 MS. LYONS: Any case we're aware?

13 MS. COHEN: Yes, yes.

14 MS. LYONS: I'm not aware of that.

15 THE WITNESS: I don't know.

16 BY MS. COHEN:

17 Q Let's get on to what you know about the

18 Jeffrey Allen's activities.

19. A - Confidential informant as a C 1 that's

20 documented? Okay. And he's not with me.

21 Q Okay. Why don't you tell me what -- why don't

22 we.talk about this and we'll go in front of the judge to

23 get the information on the other.

24 A Okay. What did you want to know?

25 Q Well, is Jeffrey Allen a witness in this case?
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1 A Jeffrey Allen a witness?

2 MS. LYONS: Jeffrey Allen will be listed as a

3 witness in this case.

4 THE WITNESS: Okay.

5 BY MS. COHEN:

6 Q You are looking at a report and it involves

7 what?

8 A On March 15, 1993 Detective Ojeda and I

9 responded to the stockade where we met with an

10 individual, Jeffrey Wayne Allen, who is an inmate at the

11 stockade.

12 Q Do you know why he's an inmate at the

13 stockade?

14 A He's in for -- I don't know what his charge

15 was.

16 Q Do you know if he was transferred there from

17 another facility?

18 A I don't know what Jeffrey is in for.

19 - Q .Do you know if he was brought in off the street

20 or from another facility?

21 A No. I know he's in the stockade. - I don't know

22 where he came from or for what reason he was there. I

23 seem to think it was a theft or burglary, I think, I

24 think the charge is a burglary.

25 Q You don't think he was brought in from another
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1 facility?

2 A Another jail? Transported there?

3 Q Another jail?

4 A I don't know.

5 Q Was he in the stockade pending a trial or was

6 he sent to the stockade?

7 - A No. You could be sent to the stockade if you

8 got 364. I don't know. I don't know much about what his

9 past was for. We never really got into it.

10 (Thereupon, a brief discussion was had off the

11 record)

12 BY MS. COHEN:

13 Q Do you know if Mr. Allen was a prisoner or an

14 inmate in another facility before he was in the stockade

15 when you spoke with him?

16 A I don't know; I don't know. I know obviously

. 17 he was in custody some place, but I don't know where and

18 I don't know for what. I really can't tell you much

19 · about Mr. Allen other than that.

20 Q Did you ever work with Mr. Alan?

21 A Prior to working with him on this case, yes.

22 Q When was that?

23 A It was in another murder case.

24 Q Do you have the date of the other murder case?

25 A The date?
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1 Q APProximately, or the year?

2 MS. LYONS: Was this a past --

3 THE WITNESS: Well, it was like -- it was a '91

4 case.

5 MS. LYONS: Yes, I think it was a '91 case.

6 THE WITNESS: I think it was a '91 case.

7 BY MS. COHEN:

8 Q Do you have a a case number of the defendant?

9 A No.

10 Q Do you have the name of the defendant?

11 A Yes, but --

12 MS. LYONS: I might have it.

13 THE WITNESS: If You want --

14 MS. LYONS: You can give it if you have to.

15 . THE WITNESS: The defendant's name is -- that

16 was Hugh Mack Johnson.

17 MS. COHEN: M A C7

18 THE WITNESS: M A C. K.

19 . MS. LYONS: Also known as --

20 THE WITNESS: A/K/A Constance Anne Knight.

21 BY MS. COHEN:

22 Q Do you know the disposition of that?

23 A Yes. He was found guilty -- he/she.

24 MS. LYONS: Who was there? David?

25 THE WITNESS: She was found guilty and
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1 sentenced to 15 years.

2 David.

3 BY MS. COHEN:

4 Q He pled guilty or was there a trial?

5 A No, he pled guilty.

6 Q To first degree murder?

7 A No. Second degree murder.

8 Q Mr. Allen was listed as a witness in this case?

9 A He was listed as a witness.

10 Q Was Mr. Allen an eyewitness in this case?

11 A No.

12 Q How was he a witness in this case?

13 A He received information from the defendant?

14 Q How did he receive that?

15 A They were in the same cell together.

16 Q What information did he receive?

17 A I guess a confession. Without, you know,

18 detailing to you, he received a confession from the

19 . defendant and then the defendant detailed his actions

20 during the murder.

21 Q How did you find out that this confession was

22 detailed to Mr. Allen in the Johnson case?

23 A Mr. Allen told me.

24 Q He called you?

25 A Well, I don't remember. He didn't call me
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1 personally. I think he went through the channels and

2 somehow somebody called me and told me there's a guy in

3 the fail that's got information in this particular case.

4 We also had three or four others.

5 MS. LYONS: I think two or three others.

6 THE WITNESS: Two or three others that were

7 in the same cell. The guy had a big mouth. And so

8 Jeffrey just happened to be a listening ear as did

9 these other two or three gentlemen that were more

10 than willing to tell us what he had been talking

11 about.

12 BY MS. COHEN:

13 Q And they all came forward?

14 A Yes.

15 Q And were they rewarded in any way for coming

16 forward?

17 A We didn't use anyone.

18 Q Had you used them as witnesses would they have

19 been rewarded in any way?

20 A Would they have been rewarded?

21 Q For their testimony?

22 A Not by me. I don't have that authority.

23 Q Would they have been rewarded by anyone that

24 you know of?

25 A I don't know. To my knowledge nobody had
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1 asked. Jeffrey did not ask. The other two or three did

2 not ask. They were all getting ready to get out and

3 weren't looking for any, you know --

4 Q Were they in the stockade at that time?

5 A I don't remember -- one guy was at the stockade

6 and one guy was at the Dade County Jail and I think one

7 was at T G K, because they moved my defendant around.

8 Q Did you have the name of all the other, what I

9 call, snitches?

10 A Yes.

11 Q Could you give me those? Do you have them now?

12 A No.

13 MS. COHEN: I'm requesting that I get a print

14 out or something of the name of the other witnesses

15 that came forward against Mr. Johnson because,

16 Detective Diecidue, you said there were other

17 witnesses as well from the cell besides Mr. Allen

18 in Mr. Johnson's case and I'm requesting their

19 . names.

20 THE WITNE S: I don't know where this is going,

21 but they'rb out. They're since out.

22 MS. LYONS: You can have the names.

23 THE WITNEÁS: They were short timers. They're

24 out in the street, you know.

25 MS. COHEN: Well, I don't know where it would
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1 end up, but it might end up somewhere.

2 THE WITNESS: Well, I don't know. Like I said,

3 I have it. That's all documented.

4 BY MS. COHBN:

5 Q So Mr. Allen came forward on the Johnson case

6 and told you that Mr. Johnson made a confession?

7 A Well, yes. You know, he was talking about what

8 he had done and Allen listened as did the other

9 individuals.

10 Q And then they went through some channels and --

11 A They called and, I think, Ms. Millian

12 contacted me and said there's a guy over her, guys over

13 there, go see them, see what they hav9 to say. And I

14 did.

15 Q What did they have to say?

16 A Same thing. That the guy had talked about what

17 he had done, how he had done it. And that's a

18 confession, I guess, in a short form. W1.thout going in

19 detail what he deta'iled, he detailed what he did, how he

20 committed the murder and what he did, the certain things

21 that he had done that only the murderer would have

22 known. It was never publicly advised, it was never made

23 available to anyone. So the only person that would have

24 had the information would have been the killer.

25 Q Did you ever do any favors for Mr. Allen when
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1 he was incarcerated with Mr. Johnson after he came

2 forward?

3 A No. I can't do that. We're not in a position

4 to do anybody favors. I'm a policeman.

5 Q Well, sometimes you might help.recommend to the

6 judge if they have an pending case, you know, they worked

7 with us and they --

8 A They were all getting out. And in all my years

9 as an investigator I did go before a judge one time for a

10 guy who got -- well, he was looking at a very healthy

11 sentence, got a very healthy sentence, but I did go and

12 explain to him, I told him that I would go in and tell

13 him that he helped a great deal on a murder case and I

14 would tell the judge, I'd make the judge aware of it.

15 And the judge could have aggravated, habitualized him and

16 he didn't. He still got a healthy sentence. But I did

17 that for him.

18 . Q You didn't do that for the individuals on

19 - Johnson?

20 A No. They were getting out. They were all

21 short-term, short time.

22 Q Jeff was sentenced too?

23 A Yes. I believe Jeff -- wasn't he already

24 sentenced in -- he was already sentenced.

25 Q And he didn't receive any extra gain time or
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1 anything like that?

2 MS. LYONS: Nothing. Zippity.

3 (Thereupon, a brief discussion was had off the

4 record)

5 MS. COHEN: We just had a discussion off the

. 6 record and this deposition lasted longer than we

7 expected and the detective has been working many

8 hours --

9 THE WITNESS: All night.

10 MS. COMEN: All night long. We have all

11 agreed to continue the deposition.

12 MS, LYONS: At a convenient time in the very

13 near future. We'll schedule it tomorrow.

14 (Thereupon, the deposition was adjourned and to be

15 continued at a date in the near future, and the

16 reading and signing was not waived.)

17

18

19 . THE WITNESS

20

21 SUBSCRIBED AND SWORN TO BEFORE me on this ____ day

22 of , 1993 in Miami, Dade County, Florida.

23

24

. . NOTARY PUBLIC
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2 CERTIFICATE

3 STATE OF FLORIDA )

4 88*

5 COUNTY OF DADE . )

6 I, KATHY ALANIS, a Court Reporter and Notary

7 Public in and for the State of Florida at Large, do

8 hereby certify that I reported the deposition of

9 DETECTIVE DIECIDUE, a witness called by the Defendant in

10 the above-styled cause; that the witness was duly sworn

11 by me to tell the whole truth; that the foregoing pages,

12 numbered from 1 to 95, inclusive, constitute a true

13 record of the deposition of said witness as

14 stenographically recorded by me; and that this transcript

15 was prepared under my supervision; and that the reading,

16 signing and notice of filing of said deposition were duly

17 waived.

18 WITNESS my hand and official seal in the City of

19 . Miami, County of Dade, this 9th day of June, 1993.

30

22 Court Reporte . uru--omcarn .
KATHY HO MON Aij.rsTS -

NOTAR Y PUBl.E TXM OF Fi.O CC-
2 3 COMMIS$10N NO. CMEM

MY COMMISSION P. y.MY ?6.rM

24

25
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IN THE CIRCUlT COURT OF THE
ELEVENTH JUDICIAL CIRCU1T IN
AND FOR DADE COUNTY, FLORIDA

Case No. 92-34156

STATE OF FLORIDA, )
)

Plaintiff, )
vs )

)

) i:

JOSE JIMENEZ )
)

Defendant. )

Graham Building
1350 N.w. 12th Avenue
Miami, Florida 33125
wednesday, July 28th, 1993
11:15 A.M.

DEPOSITION OF DETECITVE ANTHONY OdEDA

Taken before Joanne Caudill, Notary Public for thp

State of Florida at Large, pursuant to Notice of 'raking

Deposition filed in the above cause.
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2

3 A P P E A R A N C E S

4 ANN LYONSr ESO.
MICHAEL BAND, ESQ.

5 ASSISTANT STATE A'1"rORNEY
on behalf of the Plaintiff.

6

7 DEBRA COMEN, ESQ-
on behalf of the Defendant.

8

9

10

11 1 N D E X

12

13 witness

14 Detedtive Ojeda Direct . . . . 3
1

15

16

17

18

19

20

21

22

23

24

25
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1 Thereupon:

2 DETECTIVE ANTHONY OJEDA

3 was called as a witness and, having been duly sworn,

4 was examined and testified as follows:

5 DIRECT EXAMINATION

6 BY MS. COMEN:

7 Q. Please state your name.

8 A. My name is Anthony Ojeda.

g g. Where are you employed?

10 A. For the City of North Miami as a detective.

11 O. How long have you been working for the city?

12 A. About nine and a half years.

13 g. what is your capacity right now?

14 A. A detective.

15 Q. What division?

16 A. We don't have really breakdowns in divisions.

17 Q. How long have you been a detective?

18 A. About six years.

19 G. What were you doing before you were a

20 detective?

21 A. On the road patrol.

22 g. Were you employed by any other law enforcement

23 agency nine years ago or before?

24 A. I worked for the New York State Department of

25 Correcta.ons.
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1 Q. For how longY

2 A. Approximately two, three years.

3 Q. What capacity did you work for them?

4 A. Correction officer.

5 Q. In one of their prisonsY

6 A. In several of their prisons.

7 Q. Do you have any other law enforcement -

8 experience?

9 A. No, ma'am.

10 Q. Do you have any education in law enforcement?

11 A. I have a Bachelor's Degree in criminal

12 Justice.

13 Q. From where?

14 A. Florida International University.

15 Q. Do you have any other c'ollege education?

16 A. No. I have applied for my Masters but i

17 haven't pursued it as of yet.

18 Q. In your capacity as detective you said there's

19 not a special division you·are assigned to. what kind

20 of cases do you investigate?

21 A. We will handle major cases, homicides,

22 robberies. On occasion we will handle other cases

23 also. Depending on how busy we are.

24 Q. Do you know how many homicides you've

25 investigated in your six years as a detective?
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1 A. Total, I would say,

2 g. Were you working on October 2nd, 1992Y

3 A. Yes.

4 Q. Did you have occasion to investigate a case

5 involving the death of someone that evening?

6 A. Yes, 1 did.

7 g. Who was that?

8 A. The person that died?

9 Q. Yes.

10 A. Her name was Phyllis Minus,

11 Q. How does your involvement beginY

12 A. Why don't you ask me specifically, what would

13 you like to know.

14 Q. How did your involvement in the case begin?

15 A. We were requested to th'e scene by uniform

16 units.

17 g. Do you know who requested you?

18 A. Whatever uniform units were there at that

19 time.

20 g. Did you get a telephone call or a call on the

21 radio?

22 A. It was a , 1 believe, from the

2 3 MM ÍÑÎÎÎ

24 Q. Do you know who was in uniform at the time?

25 A. Well, when we got there 1 met with Officer
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1 Coreland who was the officer, initial responding

2 officer.

3 Q. Do you know if Coreland was the one who made

4 the telephone call?

5 A. To us in the detective bureau?

6 Q. Yes.

7 A. Not that I'm aware.

8 Q. Do you recall what was said although you don't

9 recall who made the callY

10 A. Like i said, it came from the front desk. 1

11 doubt if it was Officer Coreland but we were asked to

12 respond with regards to a stabbing.

13 Q. Do you know what time the call came inY

14 A. 1 really don't recall right now.

15 Q. Do you know when you re'sponded?

16 A. It was approximately 8:50, p.m.

17 Q. What happened when you got there?

18 A. As 1 Stated, we met with Officer Coreland.

19 Q. Who else did you meet withY

20 A. There Were several officers that were on the

21 scene. We didn't speak or i didn't speak with. any of

22 the other officers. I spoke with officer Coreland.

23 Q. What was your discussion with him about?

24 A. Basically what had happened was an elderly

25 woman had been stabbed in her apartment, she was found
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1 on the floor in the foyer area. She had been

2 transported to Jackson emergency room for treatment.

3 Q. So, when you got there she was not there, she

4 had already been transported?

5 A.. No. That's correct.

6 Q. Do you know if the victim had been transported

7 prior to you receiving a call to go out to the scene?

8 A. I don't know.

9 g. You don't know what time -- do you know what

10 time she was transported?

11 A. I don't know.

12 Q. Did you speak to officer coreland regarding

13 the condition of the victim at the time when Coreland

14 arrived?

15 A. He told us, as 1 Stated, that she had been

16 stabbed. She was found in the foyer. Rescue had

17 treated her and she was transported to Jackson and he

18 didn't know her condition at that particular time.

19 Q. He didn't know her condition?

20 A. No.

21 Q, Do you know about how many units had responded

22 prior to you arriving?

23 A. I saw Officer Sid and i believe that might

24 have been it, 1 don't know who else was there. There

25 were other officers but i don't know who was there.
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1 Q. Did you have occasion to ask Officer Coreland

2 if he had an opportunity to speak to the victim?

3 A. No. Because, like i said, when 1 got there

4 all he could tell me was that she had been stabbed and

5 that rescue had transported her. He didn't give me

6 anything as far as statement or anything along that

7 line.

8 g. Did he advise you whether she was conscious or

9 unconscious?

10 A. No, not that 1 can recall.

11 Q. What did you did after you spoke with Officer

12 Coreland?

13 A. At that particular point we walked through the

14 apartment, when 1 say "we", Detective Pearce had gone

15 with me to the scene. We walked through the apartment.

16 we noted blood on the floor in the foYer. There was a

17 nightgown that was there. There was apparently blood

18 in the kitchen. The table had been moved and looked

19 like some type of tussle had gone on in there.

20 There was a phone on the floor in the living

21 room, 1 believe it was, that had what appeared to be

22 blood on it, we walked into her bedroom. There was,

23 her bed was made. Her panties were hanging on the door

24 and that was pretty much it at that point.

25 As i stated, we didn't know her condition so
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1 we didn't really know what had happened outside of the

2 fact that she had been stabbed.

3 0. Did you have a suspicion of what occurred

4 prior to your arrival or prior to any officers

5 arriving?

6 A. A suspicion?

7 Q. Did you think that you had a possible murder?

8 A. I didn't know what I had.

9 g. You couldn't tell based on what Officer

10 Coreland had said what had occurred?

11 A. No.

12 Q. was he present during fire rescue?

13 A. 1 don't know. You would have to chack with

14 him.

15 0, what did you do after you walked around and

16 observed this?

17 A. What i did basically was officer coreland had

18 told me about a witness that was downstairs, staff

19 custodian, who had been downstairs waiting for his ride

20 and he suggested that 1 talk to him which I did, 1

21 spoke with

22 g. what did your conversation with him reveal?

23 A. Well, basically 1 asked him what he had seen

24 and what his capacity there was and as i stated he was

25 He had been waiting downstairs in the
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1 entrance way. He said that he saw a white male come

2 off the balcony and he described a white male and he

3 said that the white male walked past him and stated

4 something to the effect, "I'm getting tired, I'm

5 waiting on these people I'm going to go call a cab."

6 He said that he continued to go north which is

7 along the side of the building and he went up to about

8 138th Street and he said he didn't pay much attention

9 because he didn't know anything had happened so he

10 didn't pay any mind as to where this guy had gone and

11 he stated that he had seen this guy several times in

12 the apartment complex.

13 He wasn't sure if he lived there but he

1 4 �254$jRia%MR

15 g. Did he give you a time when all this happened?

16

17 Q. What time did you talk to Mr. Merriweather7

18 A. It was approximately 9:00 p.m. when i spoke to

19 him.

20 Q. Did Mr. Merriweather approach you to speak to

21 him or did you go downstairs and find him?

22 A. He was outside in the hallway which is like a

23 catwalk to the apartment complex and 1 was pointed out

24 to him by Officer Coreland.

25 ·Q. Was he on the first floor or on the second
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1 floor?

2 A. Second, 1 believe, which is the same floor as

3 the victim.

4 0. Do you know why he was standing in the

5 catwalkY

6 A. I don't know.

7 Q. You seen Mr. Merriweather when you first

8 approached the apartment?

9 A. Not that 1 can recall, no.

10 Q. Did you ask him why he was there at that hour

11 of the evening?

12 A. As i said, he's the custodian there.

13 Q. Do you know what his hours are as custodian?

14 A. He had told me but I don't -- 1 didn't make

15 note of it. I think he works until about 8:00 o'clock.

16 He was waiting for a ride.

17 Q. Had his ride arrived by 9:00 o'clock when you

18 interviewed him?

19 A. To be honest with you i don't know. After 1

20 was done talking to him i said he was free to go. 1

21 don't know if his ride was there.

22 Q. You didn't notice if there was anyone standing

23 there with him waiting for him?

24 A. No.

25 O. Did Mr. Merriweather tell you specifically hov
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1 the subject jumped off from the, balcony?

2 A. I believe 7

3 gg33mgNgBEäNEWEEFë6 F

4 Q. Did he say from what unit he saw the subject

5 hang jumping fromy

6 A. It was the unit that was closest to where the

7 entrance way was which was directly next to the victims

8 which would have been 206, i believe, it was 206.

9 Q. Did Mr. Merriweather tell you anything else

10 other than what you've just told me?

11 A. Not that day. No, ma'am.

12 Q. Did you have an opportunity to interview him

13 again?

14 A. I took a sworn taped statement from him at a

15 later date.

16 Q. Did he give you the same information as you

17 just told me?

18 A. Yes. The only thing at that particular time

19 was before we took the sworn statement he had been

20 shown a photo lineup by Detective Spots at my request

21 and he had already identified the defendant in this

22 case as being the same person that had come off the

23 balcony. That was the only additional item to speak of

24 without reading his statement.

25 Q. Otherwise his second statement was the same as
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1 his first statement?

2 A. It was consistent.

3 Q. Do you.happen to have a copy of the photo

4 lineup that was shown to Mr. Merriweather.

5 1s there a way for you to make a copy of this

6 available to me?

7 A. Of the actual photo lineup or you want a

8 photocopy?

9 Q. Photocopy or do you have duplicate of

10 pictures, of these pictures that you can make?

11 A. I don't have duplicates, no. I can make a

12 photocopy of the actual lineup if the State hasn't

13 provided you with it.

14 MS. LYONS: That is usually what we give you.

15 MS. COMEN: I would like to get one.

16 MS. LYONS: We can do that.

17 THE WITNEss: That's fine

18 BY MS. COMEN:

19 Q. These are exactly the way the photographs were

20 positioned when they were shown to Mr. Merriweather?

21 A. Yes, ma'am.

22 Q. Has this photo lineup been shown to anyone

23 else?

24 A. No. Not that 1 can recall right now.

25 O. Prior to you showing Mr. Merriweather or
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1 Sergeant -- is it officer?

2 A. Now, it's Sergeant Spots.

3 Q. Showing him this photo lineup was a

4 description of the subject given by Mr. Merriweather,

5 a physical description?

6 A. Yes.

7 Q. is it your opinion that the people in those

8 photographs match that description?

9 A. My opinion?

10 Q. Yes.

11 A. My opinion is that those photos are placed

12 into a photographic lineup to the best of our ability.

13 Q. What do you do to determine what photographs

14 will be used in a photo lineup?

15 A. What we will try and do' is get the same type

16 of look as in that particular case 1 believe he had a

17 beard, we will try and do that, try and get the same

18 type of hair line, as close as possible, if possible.

19 Get the, you know, within the same type of age. We do

20 the best we can as far as getting the persons to fit

21 thé general description of the offender.

22 Q. What do you use as -- where do you get the

23 photographs from when you decide what pictures to pick

24 out for a photo lineup?

25 A. Well, we have a file at the police station of

456



___ 15

1 old booking photos. If we need additional we can get

2 them from Metro-Dade.

3 Q. Where did these photographs come from?

4 A. As 1 just stated, booking photos.

5 Q. You didn't have to go to Metro-Dade for these?

6 A. Just for his photo we had to get from

7 Metro-Dade his, meaning your defendant.

8 Q. You didn't have a photograph of Mr. Jimenez

9 on fileY

10 A. Not at the time, no.

11 Q. To your knowledge, this photo lineup wasn't

12 used for any other purpose other than showing it to Mr.

13 MerriweatherY

14 A. To my knowledge, 1 believe so, that's correct.

15 Q. was there. a place where Mr. Merriweather

16 marked who he picked out as the subject?

17 A. Yes. He had signed the back right here. AS

18 you could see that's his signature with the date, the

19 time and this is Detective Spots' initials showing that

20 he witnessed it.

21 Q. was that the only subject that he picked out

22 of the photo lineup?

23 A. You'll have to check with Detective Spots on

24 that.

25 Q. All right. So, other than Merriweather
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1 picking out Mr. Jimenez out of the photo lineup that

2 you showed me everything else was consistent during his

3 . sworn statement with what he had told you on October

4 2nd?

5 A. Like i said, 1 didn't read it but to the best

6 of my recollection right now, yes.

7 Q. You haven't read it?

8 A. No, 1 didn't have time to read it.

9 Q. Do you have a copy of it?

10 A. 1 believe so.

11 · 0. If you don't i have a copy. Is there any

12 statement that you noticed Mr. Merriweather change his

13 mind about or change?

14 A. I would have to read the whole statement.

15 Q. To your recollection.

16 A. No. As 1 just stated, to the best of my

17 recollection, no.

18 Q. So, I'm going back to October 2nd after you

19 interviewed Mr. Merriweather, what did you do next?

20 A. 1 cleared the scene. 1 left Detective Pearce

21 at the scene only because we didn't know the status and

22 1 advised him that 1 would be going down to Jackson to

23 check on the condition of the victim.

24 Q. Did you at any time have other officers come

25 out to the scene regarding a suspicious vehicle
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1 outside?

2 A. Did I? No.

3 Q. Are you aware whether any officer did that?

4 A. I'm aware that Officer Cardonna apparently had

5 been dispatched, 1 believe, to the parking lot with

6 regards to a white van.

7 Q. Do you know why she was dispatched the·re?

8 A. I don't know. You would have to check with

9 her.

10 Q. Did you have an opportunity to discuss it with

11 her?

12 A. No, 1 didn't.

13 Q. Do you know if she was dispatched from the

14 apartment complex from the apartment of the victim by

15 one of those officers?

16 A. I don't know. You would have to check with

17 her.

18 Q. Were you the lead detective in this case?

19 A. Yes.

20 .O, if she was dispatched regarding a suspielous

21 vehicle she wouldn't, no one would have talked to you

22 about that as lead detective?

23 A. I didn't find this out until days later.

24 Q. When you found out that she was dispatched

25 regarding a suspicious vehicle?
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1 A. Uh-huh.

2 Q. A couple of days later, you never spoke to her

3 regarding it?

4 A. No, ma'am.

5 Q. Did you investigate the status of the

6 suspicious vehicle?

7 A. I believe i looked at the report but i think

8 the vehicle was gone.

9 Q. Were you able to determine what make and type

10 of vehicle it was?

11 A. I don't recall right now.

12 Q. Were you able to determine who the owner of

13 the vehicle was?

14 A. No.

15 O. Were you able to determine who the passenger

16 and driver of the vehicle was?

17 A. No.

18 Q. Did you do any type of investigation at all

19 regarding this vehicle?

20 A. No, 1 didn't.

21 Q. Did you notice whether this vehicle was

22 present at the apartment complex when you arrived?

23 A. No, 1 didn't.

24 Q. Did someone speak with you regarding this

25 vehicle other than a couple of days later?
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1 A. No.

2 Q. What was said to you a couple of days after

3 the incident about the vehicle?

4 A. 1 really don't recall right now.

5 Q. Are you planning on investigating it at this

6 time?

7 A. No, ma'am.

8 Q. So, after your discussion with Mr.

9 Merriweather you said you were leaving the apartment?

10 A. Correct.

11 Q. You called Detective Diecidue?

12 A. Well, actually went by the station, picked up

13 Detective Diecidue.

14 g. Then what happenedY

15 A. We went to Jackson to the emergency room.

16 Q. What happened when you got there?

17 A. We were notified by the nurse that the victim

18 had died while en route to the surgical trauma unit.

19 Q. Then what happened?

20 | A. We went back to the scene and we advised

21 Detective Pearce. ÁÝËË
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2 Q. Had Detective Pearce and Thomson begun their

3 part of the investigation at that time?

4 A. No. Actually they were sitting by waiting

5 until we got back. They wouldn't do anything until

6 they found the status of the victim.

7 Q. Had they been in the apartment or waiting

8 outside?

9 A. They were Sitting outside just like right

10 outside i believe it was.

11 Q. In the parking lot?

12 A. No.

13 Q. By the pool area?

14 A. No. It was outside like the apartment.

15 Q. On the second floorY

16 A. Right.

17 Q. Do you know how many people were standing

18 outside on the second floor?

19 A. When we got back?

20 Q. Yeah.

21 A. There really wasn't anyone there.

2 2 ( gdf4 LMPÃ{ME

23

24 Q. What did you do after you spoke -- you advised

25 Detective Pearce that the victim had expired?

I
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1 A. Correct.

2 Q. Did you have any other discussions with him?

3 A. No. Again we did a walk through with

4 Detective Pearce and Detective Thomson and, you know,

5 they're very capable of handling the crime scene and we

6 turned the scene over to them.

7 Q. Did you speak with anyone else?

8 A. No. We had gotten some information, 1 believe

9 it was from, may have been from Officer Coreland that

10 Officer cardonna had seen somebody fitting the

11 description exiting the elevator while she was getting

12 onto the elevator and the subject apparently was known

13 to her because he was a local burglar, he lived in the

14 apartment complex.

15

16 Q. This was after you came back from the

17 hospital?

18 A. That's correct.

19 Q. Did you personally speak -- you didn't speak

20 to you told me that beforeY

22 Q. Did you speak with anyone while he was

23 speaking to Officer Cardonna?

24 A. Detective Diecidue spoke to Officer Cardonna

25 at which time J spoke to the two witnesses in this
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1 case, Mrs. Taranco and Ms. Fonce.

2 Q. You interviewed them at the scene?

3 A. Yes, 1 did- .

4 Q. You again interviewed them at the police

5 department with a sworn statement?

6 A. At a later date i took sworn statements from

7 both of them, that's correct.

8 Q. Did their interview, their two interviews, the

9 sworn statement and initial interview were they

10 consistent with each other for both people?

11 A. Again to the best of my recollection right

12 now, yes.

13 Q. What did their interviews reveal to you?

14 A. Which interview, the one on the scene that

15 night?

16 Q. Well, both if they were consistent.

17 A. Okay.

18 Basically what happened was Ms. Taranco had

19 gone shopping and she came home and she lives in the

20 apartment which is adjoining to the victims which is

21 apartment 208. She had come upstairs, brought some

22 bags in, and she heard what she said sounded like two

23 loud thumps and it drew her attention to the victim's

24 apartment because that's where it sounded like they

25 were coming.from,

464



23

1 she said that she became concerned because she

2 knows that the victim had a heart condition so she came

3 outside and just about the same time that she came

4 outside directly across from her apartment is Miss

5 Ponce's apartment. Ms. Ponce apparently heard the

6 same loud thump, she came out to see what had happened.

7 She said that it sounded -- Ms. Taranco said that it

8 sounded like it was coming from Phyllis' apartment

9 which is the victim's apartment next door. They

10 glanced over, they saw the screen door partially ajar.

11 At that particular point they went over there.

12 They knocked, didn't get any response, nothing to that

13 effect. §§§ because she wanted

14 to make sure the victim was in fact home. She knew the

15. general type car that she drove 'and where the parking

16 slot was.

17 She went downstairs to the underground lot,

18 she checked. She said that the victim drove a red car.

19 Well, when she goes downstairs there are two red cars

20 that are parked along side each other. She doesn't

21 know which one.

22 She comes back upstairs. She meets with Ms.

23 Ponce, again she tells her that she did not know if

24 that was Phyllis' car. She apparently goes downstairs,

25 comes back up, confirms that the victim's car is in
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1 fact in the parking lot.

2 At that particular point Ms. Ponce went and

3 got to get some keys for the victim's apartment and

4 while she did that again Ms. Taranco continued to bang

5 on the door to try to get some kind of response but she

6 got no response.

7 She stated that when Ms. Ponce returned they

8 went to insert the keys into the locR. Prior to

9 inserting the keys into the lock they tried the door

10 and the door was open, went to open the door and from

11 the inside the apartment the door was slammed and then

12 the bolts were thrown.

13 They stated that they never saw who actually

14 had shut the door.

15

16 Q. Was there anything added during the sworn

17 statement by Ms. Tarance other than what you said now?

18 A. Again, like 1 say, 1 would have to read her

19 statement.

20 Q, To your knowledge her story didn't change at

21 all?

22 A. Again, to the best of my recollection right

23 now, no.

24 Q. is that the sum and substance of Ponce and

25 Taranco's statements to you together?
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l A. Well, 1 spoke to them together and, you know,

2 they just, their stories coincided with each other.

3 Q. Did they mention to you that they had seen Mr.

4 dimenez at any time that evening?

5 A. Ms. Grimminger had seen him. She is an

6 elderly women that lives up on the third floor who used

7 to be, 1 guess, the condominium president. She had

8 also gone shopping with Ms. Taranco.

9 When they pulled into the slot, their parking

10 space downstairs she saw Jose coming down the stairs

11 and she doesn't -- she doesn't talk to him apparently.

12 Apparently they don't get along. She gave us a brief

13 description of what he was wearing.

14 Q. Did she say what stairs he wa-s coming down?

15 A. There's a stairway that' leads down into the

16 parking lot. Actually, 1 believe, there might be two

17 sets of ·stairs, one at the north end, one at the south

18 end but there's two sets that lead downstairs.

19 This particular one was at the south end of

20 the building which led to the underground parking area.

21 G. What flight did she see Mr. Jimenez walking

22 down?

23 A. Well, she saw him coming down, 1 guess, 1

24 guess that would be the second floor down to the first

25 floor. I'm not real sure or if it was first floor to
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1 the parking lot. I don't know.

2 Q, Did she say at what time she saw him, what

3 time she arrived home from shopping that she saw him?

4 A. Well,

5 80 it had to be some

6 place around that particular point in time.

7 Q. Did they tell you at what time they heard this

8 in the victim's apartment?

9 A. Again it was, you know, 1 just know the

10 approximate time when they came home. 1 don't know how

11 many minutes could have lapsed between the time that

12 they brought the bags upstairs and they heard the

13 thumps. I would only be guessing.

14 Q. Did they advise you immediately after they got

15 home that while they were bringing the bag up is when

16 they heard the thumps?

17 A. Right. According to Ms. Taranco as she was

18 going into her apartment is when she hears the thump,

19 they're carrying bags and they're going to go into her

20 apartment then she hears the thumps.

21 0. Did any of them at any time see Mr. dimenez

22 walk or go back upstairs?

23 A. Not that I'm aware of.

24 Q. What did you do after you talked to the

25 witnesses on the night of the incident after you talked
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1 .to those witnesses that you just discussedy

2 A 1 got back together with

3 and he rom

4 asemyggRugggggggggggggggg í Nán
5 and we advised Detectives Pearce and Thomson of our

6 interviews and what they had heard and what these women

7 had seen and what transpired to assist them naturally

8 in their crime scene investigation.

9 Q. Did you advise Detective Pearce that the door

10 had been bolted from the inside, bolted shut from the

11 inside? .

12 A. well, I told him it had been slammed and the

13 lock had been thrown on it.

14 Q. When you say the locks were thrown on it was

15 the.door bolted shut with the bolt lock?

16 A. Yeah, I would believe so.

17 Q. Did you happen to know whether the bolt lock

18 was manual or if it required a key?

19 A. I don't recall right now.

20 Q. If it had required a key would you have taken

21 the key into evidence?

22 A. I'm sure Detective Fearce would have at least

23 taken pictures and then confiscated the key possibly.

24 1 don't know. You would have to check with him.

25 Q. In your opinion as a detective would, if there

omww uun-ey c<niw.o ww:powernia ss:wvings

469



1 was a key, would that have any probative value,

2 evidentiary value?

3 A. If there's a picture taken, this is just my

4 opinion, if there's a picture taken of it, it's in

5 place, 1 don't know what evidentiary value the actual

6 key would have. If it was broken or something it might

7 prove to be of evidentiary value but other than. that 1

8 don't know.

9 Q. What happened after you talked to Detective

10 Pearce regarding your intervi.ews?

11 A. Myself and Detective Diecidue went back to the

12 station at which time we notified Bergeant Lynch and

13 our major of the detective bureau as well ·as contacted

14 the on-call medical examiner.

15 O. Did you advise units in the area to.be on the

16 look out, up until this time, to be on the look out for

17 Mr. Jimenez?

18 A. No, we had not because all we had was

19 information at that particular point, that's really

20 what it was.

21 Q. No one was out looking for him?

22 A. No.

23 Q. Then what happened?

24 A. Basically myself and Detective Diecidue at

25 about 2:00 o'clock in the morning we cleared and
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1 Detective Thomson and Detective Pearce finished up

2 their crime scene and the next day or that same date

3 gggligdgggirgffdREiMJIRF5BEHF5fiféSB

5 Q. When you went back to the apartment and talked

6 to Detective Pearce?

7 A. Uh-huh.

8 Q. Were you there for a long time? 1 don't know

9 what you did between ten and two.

10 A. Well, we actually we had to end up coming back

11 to J.M.H. because we had to bring the Medical

12 Examiner's report to have the body sent over to the

13 Medical Examiner's Office so we prepared that. ·

14 we called RME . We let him know what

15 we have. So, when we cleared, 1 guess, like i said, 1

16 don't remember what time 1 just told you.

17 Q. I think you said two a.m..

18 A. It was approximately eleven, we got back from

19 making phone calls from the sergeant/major, on-call

20 State Attorney, Medical Examiner and then we prepared

21 the Medical Examiner's report. We came back to d.M.H,

22 dropped off the Medical Examiner's report.

23 At that point we went back to the scene and we

24 were notified that there were some possible latents of

25 value that had been lifted and Detective Thomson said
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1 that he would run a comparison against this person Jose

2 Jimenez at that time,

3 Q. Was that done?

4 A. Yeah.

5 Q. When were the latents compared?

6 A. It had to be sometime during that early

7 morning hours because myself and Detective Diec·idue

8 left and Detective Thomson and Pearce had continued

9 their crime scene work and you would have to check with

10 them to find out how they went about getting it.

11 Q. Did you request the latent comparison to any

12 other known or unknown prints?

13 A. well, most of the time they will do that

14 automatically-. If you have a suspect or subject at a

15 particular point in time that's the first person they

16 would compare it to, If, like 1 said, in this

17 particular case we had a name when it was sent down to

18 latents or taken down to latents they would compare it

19 to that person first and if it's not identified to them

20 then naturally they will look at other people.

21 Q. So, was there any investigation done to your

22 knowledge after you had cleared for the evening by

23 anyone else?

24 A. Not that l'm aware of.

25 O. When did you resume your investigation on the
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1 case?

2 A. That same morning, October 3rd at about 9:00

3 o'clock i responded back to the station.

4 Q. Had you had an opportunity to speak to the

5 State Attorney again?

6 A. I didn't speak to the State Attorney.

7 Detective Diecidae in fact notified the State Attorney.

8 Q. Do you know if the state Attorney advised

9 Detective Diecidue to tell you or advi·sed Detective

10 Diecidue to conduct any particular type of

11 investigation, do something in particular as an

12 investigation in this·case?

13 A. Noc that I'm aware of.

14 O. Did the State Attorney at that time feel you

15 had probable cause for an arrest warrantY

16 A. After we are notified about the latents or

17 before?

18 0. Yes, after the latent.

19 A. After the Detective Diecidue obtained an

20 arrest warrant.

21 U. Prior to the latents being obtained were you

22 advised that there was not enough probable cause?

23 A. In my opinion there wasn't enough probable

24 cause at that point.

25 O. You didn't even attempt to get oney
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1 A. No.

2 Q. Okay. So, what did you do next in your

3 investigation?

4 A. We are back on this particular morning?

5 Q. Yes.

6 A. As i stated, when 1 came into the station 1

7 received a note from Detective Thomson that the prints

8 had been positively identified to Jose dimenez and it

9 was taken from the rear door, from the rear of the door

10 is what i should say. Myself and Detective Pearce then

11 responded to the Medical Examiner's Officer where an

12 autopsy was performed an

13

14 1 also ran dose dimenez through the computer

15 file to see if he .had any prior árrests which he did.

16 As a result of that 1 was able to get a picture at a

17 later date which was picked up later on that afternoon

18 by Detective Diecidue.

19 Q. Were you able to determine if he had any prior

20 burglary arrests?

21 A,. 1 believe so but again 1 Would have to check,

22 1 have his whole file here but i believe he did.

23 Q. Have you ever had previous contact with Mr.

24 dimenez?

25 A. No.
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1 Q. What cases has your department been involved

2 with involving Mr. Jimenez prior to this incident?

3 A. I don't recall any. I mean, 1 could check

4 again but i don't recall any cases. You mean where he

5 was an actual suspect in burglaries and so forthY

6 Q. Where he was a suspect or a defendant.

7 A. The only things that were filed was do.mestic

8 dispute which he had with his girlfriend and that's it,

9 that has his name even on it.

10 1 told you that i ran him in the computer and

11 1 was able to obtain his identification number and jail

12 number,

13 Q. And you did this on October 3rd?

14 A. Yes.

15 Q. What did you do next?

16 A. Then, as i stated, myself and Detective Pearce

17 went to the autopsy,

18 Q. I thought you did that after the autopsy.

19 What did you do after the autopsyY

20 A. We returned to the station at which time 1 was

21 notifieçl by Detective Diecidue that he was en route to

22 get the arrest warrant signed. He apparently had drew

23 it up with the on-call State Attorney and 1 also had

24 asked him to stop by headquarters and pick up a copy of

25 the jacket of the defendant as wel] as the pictures
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1 which I had, previous booking photos of the defendant.

2 Q. So, based on your experience at the autopsy

3 you were convinced this was a homicide?

4 A. My experience? No. The doctor was the one

5 who makes that determination.

6 Q. You were present?

7 A. Right, that's correct.

8 Q. He advised you this was a homicideY

9 A. That's correct.

10

11

12

13 A. Not that I can recall.

14 Q. So, what happened next?

15 A. Got back to the station·, 1 got a call from a

16 friend of the victims, her name was Virginia Wallace.

17 This particular woman used to do the victim's hair, she

18 was a hair stylist and she said that she was a good

19 friend, she knew her about six years.

20 There was some, at the time of the autopsy,

21 going back to the autopsy, at the time there was some

23 gggggg gigggggggggggggggeggggggy
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3 WJEENEMF
4 She was just a concerned friend because she

5 was trying to call her and she couldn't get a response,

6 she didn't know what had happened.

Q. Okay.

8 A. She said that she had spoken to her on the

9 night that the victim was killed at about, 1 believe,

10 it was about 7:00 o'clock and she spoke to her for

11 about fifteen minutes, they confirmed the hair

12 appointment. She said nothing unusual- The victim

13 didn't sound unusual. There was nobody else in the

14 apartment according to the victim.

15 Q. What happened after you spoke with her?

16· A. Diecidue came back with the arrest warrant.

17 1 located Officer Cardonna because he brought

18 back with him some pictures and so forth of the

19 defendant. I went to her lineup and 1 asked to speak

20 with her and I wanted to make sure that she in fact

21 knew dose dimenez.

22 She assured me verbally she knew who he was.

25 g. The photo that you had in the photo lineup
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1 that you showed me?

2 A. No, that's a different photo, we ordered

3 several photos of him and she was shown a different

4 photo other than the one that was in there.

5 O. This was a solo photo, just this one, it

6 wasn't in a lineup?

7 A, Not in a lineup, correct.

8 Q. She identified him as the person she saw

9 coming out of the elevator?

10 A. Yes. She said that that was Jose dimenez.

11 Q. Okay. Did you ask her at that time about what

12 she saw?

13 A. No. No. Because Detective Diecidue had

14 already spoken to her.

15 O. Other than showing her the photographs you

16 didn't have any conversation with her?

17 A. No. We just wanted to get a positive that was

18 in fact Jose dimenez, we were looking at the right

19 person because the name is so common.

20 Q. Right. So, what happened after you spoke with

21 her?

23

24

25 G. Was this on October 3rd?
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1 A. I believe so, yes.

2 Q. Then what happened?

3 A. On that day?

4 Q. Yes.

5 ~ A. Later on that afternoon we were finally able

6 to get a hold of next of kin. We notified him of the

7 dea.th of his sister and that was really it for ·that

8 particular day.

9 Q. Okay. When was the next time that you were

10 involved in this case?

1 4 QQWä?Ã¾düÑ#Ã 931$$ÕÑÑ

15 Q. I have a question regar'ding the owner. The

16 name of the owner of the apartment in the police

17 report.

18 A. Yes.

19 O. But there's no telephone number given or it's

20 whited out, I'm wondering if 1 can please have the

21 telephone number from your copy since i don't, my copy

22 has the telephone number whited out.

23 Ms. LYON8: Whose phone number?

24 MS. COMMN: Owner of the condo.

25 MS. LYONS: 1 don't ever give you phone
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1 numbers.

2 MS. COMEN: I'm trying to find out the status

3 of his property. 1 have talked to the detective

4 about that before, apparently the apartment complex

5 was turned over to the owner of the apartment, you

6 know, the unit. There was a lot of his property

7 there. I wanted to find out from her without

8 talking to her about the case, 1 don't think she is

9 really a witness, where his property is. That's

10 all I want her for.

11 MB. LYON8: 1 will give it to you.

12 THE WITNESS: it is area code 704-841-8299,

13 BY MS COMEN:

14 Q. That ' s Forbes7

15 A. Ver lon Forbes _

16 R. Okay.. So, after you talked to her, 1 don't

17 think i need that, after you talked to her what was

18 your next part of your.investigation?

19 A. Myself and Detective Diecidue went to the

20 residence of his parents, Jose's parents, which was

21 1575 71st street on Miami Beach. ggggg¶gr¿pggg-

23 knocked on the door. åv3§iMfMf7 flì@Ã!ël i

24 ggémRèEMBNtand we then left and we went over to

2 5 ggggggggety
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1 Q. This was on the 4thY

2

3 Q. What happened at the Miami Beach Police

4 Department?

5 A.

6 result of some police reports on his father. That was

7 the only information that we would get. We jotted that

8 information down. We interchanged a number. Øs19Ã$M

. We were on our

10 way to where his father worked when Bergeant Lynch set

11 off my pager.

12 Q. When your pager was set off he had gotten a

13 message that the defendant was trying to contact you

14 pursuant to your card?

15 A. That s correct.

16

17

18

19

20 Q. And you advised him that you could like to

21 come over and speak with him?

22 A.

²³ mastmasuunusammmmmmmmmme
24

25 0, oid he tell you that he was willing to speak
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1 to youY

2 A. He told me over the phone that he didn't know

3 anything about any burglaries. He told me that he had

4 been arrested before.

6 At that point i said if you got nothing to

7 hide you wouldn't mind speaking to us. He told· me that

8 he had problems with Miami Beach PD and he didn t trust

9 the police,

10

13

14

15 g. The next day?

16 A. Right. Said that he couldn't come in today

17 because he was leaving and he didn't have the time.

18 Q. So, you went to his house?

19 A. Right. During the process of myself talking

20 to hita we had the arrest warrant. Detective Diecidue

21 was able through police radio to contact Miami Beach.

22 We set up a perimeter around the house. We had

23 requested that he come out of the house.

24 Q. Did Miami Beach participate in the perimeter?

25 A. Yes.
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1 Q. What units responded? Do you happen to have a

2 record of what units responded?

3 A. Nor i don't.

4 Q. Do you know how many units responded?

5 A. There were several.

6 Q. When you got there and set up a perimeter did

7 you, were you still on the telephoneY

8 A. We kept him on the phone to assure ourselves

9 that he wouldn't leave the residence.

10 Q. Okay.

11 A. Or i kept him on the phone, 1 should say. We

12 got to the house, just as we arrived to the rear of the

13 house we hung up. By that time myself and Detective

14 Diecidue pulled around to the front of the residence or

15 halfway down the block out of vi'ew.

16

19 and 1

20 we did and I wanted him to come out.

21 Q. Did he come out?

22 A. Several minutes later. A period of time

23 later.

24 Q. Did he come out with anything in his hands?

25 A. No. Ple came out as we had instructed him. 1
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1 had instructed him to come out backwards with his

2 fingers interlocked behind his head.

3 Q. He did that?

4 A. He did that, yes, he did.

5 Q. Did he in any way resist?

6 A. He said he had called his probation officer

7 before he came out.

8 Q. So, you met him out on the front porch?

9 A. I didn't meet him until the station.

10 Q, where were you when he came out of the

11 apartment?

12 A. I was a distance away. The arrest was --

13 actually the arrest was effected because, it's a

14 warrant, it was effected by Miami Beach and then we go

15 ahead and we took him back to our station because it's

16 our jurisdiction.

17 Q. Didn't Detective Pearce take part in the

18 arrest?

19 A. Detective Pearce was there. Detective spots

20 was there.

21 g. wasn't Detective Pearce right on the porch

22 when he came out?

23 A. 1 don't kno.W. You would have to ask him. 1

24 don't remember. There were a lot of units. I don't

25 remember.
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1 Q. But there were some of your people right on

2 the porch with the Miami Beach Police Department?

3 A. Oh, yeah. I don't know which units there

4 were. 1 know Detective Pearce, when 1 say was there,

5 he was on the perimeter. If he was right up there, 1

6 don't know.

7 Q. Did you watch what was going on?

8 A. We were like coordinating it because we had

9 Miami Beach supervisor there and between our supervisor

10 and Miami Beach supervisor, we just wanted to make sure

11 nobody got hurt.

12 Q. Did anyone get hurt?

13 A. No.

14 Q. Do you know if Jose's shoes were taken from

15 him when he was arrested?

16 A. I believe they were, yes.

17 Q. Was he fully dressed?

18 A. Let me go back on that. I'm really not sure

19 about his shoes. I thought 1 might have noted it in my

20 report but i don't know. I don't recall about his

21 shoes. I thought maybe 1 may have made a note or

22 something.

23 Q. Do you recall if he was fully dressed?

24 A. He was dressed in a T-shirt, I think, some

25 kind of shirt and pants.
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4 g. Was he taken directly to North Miami Police

5 Department?

6 A. Yes.

7 Q. He, although Miami Beach Police arrested him,

8 he was transported in a North Miami patrol; correct?

9 A. Right. It was our arrest.

10 g. They arrested him and turned him over to you

11 immediatelyY

12 A. Correct, because it's our case.

13 g. You didn·'t transport him?

14 A. No, 1 didn't.

15 g. Do you know who did?

16 A. Detective Spots, Pearce and Johnson.

17 Q. All in one vehiclesY

18 A. 1 don't remember. 1 don't remember.

19 g. So, he was transported to North Miami Police

20 Department?

21 A. Correct

22 g. You'd say it's a fifteen minute drive at the

23 most?

24 A. 1 would say that would be fair, fifteen to

25 twenty minutes.
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1 Q. So,.he probably arrived at the police

2 department approximately 1:45?

3 A. I don't knoV because 1 didn't transport him.

4 Eut i guess that would be fair.

5 Q. If he went directly he would have been brought

6 directly there?

7 A. Yes.

8 Q. Do you know what happened with Mr. dimenez

9 when he was brought to the police department?

10 A. No. The next time i saw him he was sitting in

11 our sergeant's office in a seat with a soda because he

12 was there long before we cleared by the time we got

13 everything squared away at Miami Beach.

14 Q. Did you go back to the Miami Beach Police

15 Department?

16 A. All of this was handled on a supervisory

17 level. Only because myself and Detective Diecidue were

18 the lead officers on it. We remained there but most or

19 the talk and everything was among the supervisors.

20 Q. 1 know that your incident report, the part

21 that you wrote, indicates that you didn't speak to Mr.

22 Jimenez until approximately 3:55 p.m.

23 A. That's correct.

24 Q. You spoke to him in an interview room?

25 A. Right.
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1 0. What happened between approximately 2:00

2 o'clock, even say 2:00 o'clock, between 2:00 o'clock

3 and 3:55?

4 A. You would have to check with the -- you would

5 have to check with the detective that brought him in.

6 1 know they gave him a coke, like i said, because when

7 1 got there he had a coke.

8 Q. What detective do 1 speak to regarding this?

9 A. Either Detective Spots, Pearce or Johnson.

10 Q. Johnson or Thomson?

11 A. Johnson.

12 Q. What were you doing between two and four?

13 A. As i said, we had, unfortun_ately we have the

14 supervisors and they were talking and we just waited

15 around basically and cleared all' together, waited

16 around on 71st Street and on 17th Street. Like i said,

17 there were several units and so forth there.

18 (whereupon, a recess was had off the record.)

19 BY MS. COMEN:

20 Q. So, the next time you saw Mr. Jimenez was in

21 the sergeant's office?

22 A. Right.

23 Q. was it Sergeant Spots?

24 A. it.was Sergeant Lynch's office.
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2 Q. On the 6th?

3 A. Right.

4 Q. Did you personally go in and speak to him?

5 A. Myself and Detective Diecidue both went in.

6

7 tagpggis¥E MGBä�2549MlEEEBEeë¾EsEBWBPAWi

8 mmMENAeKMM
9 Q. That includes the probable cause statement?

10 A. We read him the statement of facts.

11 Q. Was there anything else there?

12 A. That we let him read?

13 Q. Yes.

14 A. No. He just became upset over the fact some

15 mention was made about him being a burglar.

16 0. Did you show him anything other than the

17 statement of fact?

18 A. No, just the actual warrant. well, i showed

19 him the ME sheet, the Medical Examiner's sheet, that i

20 fill out whenever i go to autopsy indicating where

21 different stab wounds were located on the victim's

22 hody.

23 Q. Did you show him anything else?

24 A. Not that I can recall.

25 O. Did he request to see these papers, is that

oucou enimin ve:povmiNo ssRvicxs
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1 why you showed it to himY

2 A. We were going to tell him. Right from the

3 beginning we told him he was under arrest for first

4 degree murder. We wanted him to understand the

5 evidence that we had against him and we wanted to hear

6 his side of the story. He didn't want to tell us

7 anything, invoked his Rights.

10

11 Q. Which is approximately fifty minutes later

12 than when the interview began?

13 A. Right.

14 Q. What were you doing for those fifty-five

15 minutes?

16 A. We asked him if he wanted some, small talk, if

17 he wanted something to eat, if he wanted another soda,

18 get general information, although we have it, we want

19 to make sure this is the right individual.

20 We will get the same general information, name

21 address, all this kind of stuff. At that particular

22 point, you know, like i said, we told him that he was

23 under arrest for first degree murder. He didn't know

24 anything about the murder. M4LMf§§§|$¶@ggggp]

25 f Áf
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3 Q. He didn't make any exculpatory statements?

4 A. No. He just denied any involvement in it.

5 Q. So, then at approximately quarter to five he

6 invoked his right to remain silent?

7 A. We gave him his Miranda Rights and he ·invoked

8 his Rights.

9 Q. Right after he invoked his Rights is when the

10 interview ceased?

11 A. It ceased. 1 put him into a holding cell

12 which we have at the rear of the station. Myself and

13 Detective Diecidue proceeded to go ahead and da

14 paperwork.

15 Q. What paperwork did you 'do?

16 A. Prepare the arrest form. We will have to 90

17 ahead and verify the warrant although we are the ones

18 who did the warrant, it has to be verified, that sort

19 of thing.

20 Q. At that time you only had a temporary arrest

21 warrant though?

22 A. What happens, whenever somebody gets arrested

23 on a weekend -- whenever you got an arrest warrant on a

24 weekend, warrants is closed, what you do is get a

25 temporary arrest number then on the next business day
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1 they will issue a permanent arrest number.

2 Q, But the arrest and probable cause had been

3 approved by the State Attorney and by a judge?

4 A. That ' s correct .

6 ËL

7 g. what other paperwork did you work on? ·

8 A. You know, like i said, that's really basically

9 it. We have to bring our report up to date. We have

10 to notify the sergeant, you know, that sort of thing.

11 g. Did you speak to any witnesses or anything?

12 A. No. The only thing that we did while we were
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18 A. This was at about seven p.m. .

19 Q. Okay.

20 A. 1 Said that 1 will be with him in a few

21 minutes. .L went upstairs -- 1 went to the back of the

22 holding cell where he was.

23 f/
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1 He said "What kind of paperworkV "

2 "We are in the process of getting a search

3 warrant for your apartment, search warrant for your

4 parent's house, ·so forth and so on. All this takes

5 time. We have to get together with the state Attorney,

6 that sort of thing."

7 "What do you want a search warrant forY"

8 1 told him we have to get search warrant for

9 your apartment, we have to get search warrant for your

10 parent's house for your room and so forth and he says

11 to me ggy $ äl

13

14 1 said "Well, let me talk to Detective

15 Diecidue because he's right now 'speaking to the State

16 Attorney about the search warrant and so forth."

17 1 went to the detective bureau, told him and

18 he said "I will go see", you know, and that was it.

19 That was the last contact that i had with him and when

20

21

22 Q. Detective Diecidue brought papers for Jose to

23 sign regarding consent to search?

24 A. Right. Because when 1 went back there 1

25 didn't know what he wanted. 1 just walked back there
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1 and asked him what he needed. He start asking me all

2 this.

3 1 told him, "You know, you wouldn't sign

4 anytihing. We don't want to ask you."

5 "I will sign it."

6 1 said let me talk to Detective oiecidue.

7 1 went back and told Detective Diecidue what

8 was going on, this guy wanted to give us consent for

9 his apartment.

10 He says "Great, I will 90 get it·"

11 He takes the form, he went back there. Couple

12 of minutes he had the consent signed, that was it.

13 Q. Did you contact the state attorney let them

14 know you weren't going to get a search warrant?

15 A. At that point Detective' Diecidue was on the

16 phone and 1 assume that he just let her know because i

17 think he was talking to Rae Shaern.

18 Q. Prosecutor?

19 A. I told him what we had, "I will call you back

20 if anything".. That was the end of it. He went up

21 there and that was it.

2 2 3ggggggggggggg MS$MbMç�540ghØ
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25 Q. What about his father's residence wasn't that
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1 searched as wellY

4 Q. was that done prior to Jose giving consent to

5 search the apartment, the bedroom and the apartment?

6 A. To my knowledge the house was searched with

7 the exception of Jose's room in the presence of. the

8 father.

9 Q. Prior to Jose giving consent?

10 A. Prior to Jose giving consent, that's correct.

11 Not Jose's room, like i said, just the rear area of the

12 house, everything but his bedroom.

13 g. You weren't present during that?

14 A. No, I wasn't.

15 g. Was Jose given an opportunity to consult with

16 an attorney?

17 A. what?

18 Q. The defendant, was he given an opportunity to

19 consult with an attorney or anyone

20

21

22 g. was he advised that he would be able to be

23 shipped somewhere and out of the holding cell after he

24 gave consent?

25 A. 1 explained to him exactly why he was in the

495



$4

1 holding cell. I told him we had to process him to go

2 to D.C.J, we are getting search warrants for the

3 apartment and for the room, that is why it was taking

4 us the time it was taking us to do the paper work.

5 O. How long was he in the holding cell?

6 A. We finished our interview with him at

7 approximately 4:45 and it was approximately 7:0.0 p.m.

8 when i got the call.

9 Q, Right. Didn't he remain in the holding cell?

10 A. He was in the holding cell during this time

1] even when he signed the consent, that's correct.

12 Q. Did he remain in the holding cell during the

13 search of the apartment?

14 A. Yes, he did.

15

16 A. To be honest with you 1 don't know because we

17 don't transport them personally. He's transported by

18 uniform personnel.

19 Q. When was uniform personnel advised that he

20 could be transported?

21 A. I really don't know. It would probably, it

22 would have been -- we went to his apartment at

23 approximately 9:00 p.m. so it had to be sometime during

24 that period of time.

25 Q. 1 don't know what you mean during that period
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1 before you went to the apartment?

2 A. Yeah. Yeah.

3 g. You didn't wait until after you searched

4 everything to say that he could be transported?

5 A. He was probably transported -- when we had

6 told him to transport him I'm saying it had to be

7 somewhere in that gap, between seven and nine p.m. We

8 only leave him in the holding cell -- we have to notify

9 a supervisor this guy is ready to go downstairs, we are

10 done with him. That's it. We go out and we continue

11 to do our thing.

12

13 i�540 23F

14

15

16 R

18 Q. Did you give him any?

19

20 Q. You went to talk to oiecidue, he took care or

21 it?

22 A. Right.

23 g, After you got the consent to, after Diecidue

24 came back with the consent to search did you merely go

25 conduct the searches?
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1 A. No. Actually what we did was Detective Pearce

2 and Detective Johnson were at his dad's residence over

3 on Miami Beach because they had secured the room, they

4 were waiting for us to get the search warrant for the

5 room. What we did, we called and we told them that,

6 you know, he had signed a consent to search, they could

7 go ahead in and get his room done, that is what. they

8 did.

9 R. So, you didn't go and participate in that

10 search at ally

11 A. No.

16 Q. Did you name everybody?

17 A. That wenty

18 Q. Yes.

19 A. Yes.

20 Q. I have seen some photographs and physical

21 evidence that was taken, not necessarily evidence, but

22 property that was taken from the apartment and pictures

23 from the apartment.

24 A. Uh-huh.

25 Q. 1 have a couple of questions regarding that.
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1 There was a photograph in a bathroom area? .

2 A. Okay.

3 Q. Of a garbage can.

4 A. Right.

5 Q. Tipped over with stuff on the floor,

6 A. Uh-huh.

7 Q, When you arrived to conduct the search was

8 that garbage can tipped over the way you found it or

9 did someone tip it over to look through it?

10 A. Initially when we got there we searched

11 everything. The garbage can was upright in the

12 bathroom and there was hair shavings noticed in it and

13 we had information that after the homicide had occurred

14 or sometime, I would have to go back into my report, i

15 can't remember exactly at what point, but that he had a !

16 beard and when we looked in the garbage can we saw what

17 appeared to be hair shavings like from a face so what

18 we did is we photographed that.

19 g. There were several pieces of property that was

20 taken from the apartment and tests conducted by the lab

21 at Metro for blood analysis, DNA and different physical

22 tests. It's my understanding that all tests came back

23 negative. There was no, there was nothing found except

24 for, actually from Jose's apartment, that you searched,

25 was actually nothing that came back of any evidentiary
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1 value; is that correct?

2 A. On a pair of pants there was some blood but it

3 came back, I believe it came back to him, to his blood.

4 Q. I think that was from the house.

5 A. Okay.

6 Q. But that's the only thing that came from?

7 A. From the house, 1 think you are right.-

8 Q. I think that was from the house. We can talk

9 about all the different evidence.

10 A. Right.

11 Q. It's my understanding that at least up until

12 now all the tests are negative, there was no, none of

13 the vletim's blood on or about any of Jose's property?

14 A. Correct.

15 Q. 1 know that at the time'1 was given my reports

16 and I have spoken to other officers that all tests have

17 been negative except there was still one they were

18 waiting for the results on, a tool mark test.

19 A. They're trying to do a tool mark match, 1

20 believe.

21 Q. Do you know the results of that?

22 A. I don't think we have gotten them back as yet.

23 Q. That was regarding talon scissors?

24 A. Right. A pair of talon Scissors that were

25 found in his room at his father's residence.
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1 Q. Right.

2 A. To EY knowledge we haven't gotten it back yet.

3 If it came back Detective Pearce would be the first one

4 to know and then he would let me know.

5 Q. He hasn't let you knowY

6 A. He hasn't let me know.
I

7 Q. is there someone to call at Metro-Dade to find

8 out what's going on?

9 Å. We could check on it, sure.

10 Q. It's a long time.

11 A. There's a backlog.

12 Q. I think that's the only test result that's

13 missing or is there anything else missing that you know

14 of?

15 A, To my knowledge i think you are right.

1 6 %fá@WsN@fãW �540ÃWNNDÃiM%MÑ
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18 Q. Confiscated or physical evidence at all. At

19 this point there is no physical evidence linking dose

20 to the crime scene or to the crime?

22

23 g. The fingerprint?

25 O. Other than the fingerprint?
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1 g. That wouldn't still be in evidenceY

2 A. Right.

3 Q. He listed stuff like that, the stuff he

4 released to family members?

5 A. I want to try and differentiate between the

6 two.

7 Q. Right.

8 A. As far as like physical evidence or anything

9 like that we feel is of evidentiary value as to the

10 case will not be released, it will be sent to the

11 laboratory.

12 g, so there should be nothing else in the

13 property room or sent for testing other than what is

14 listed on vetective Pearce's report? There is no other

15 evidence, I'm saying, 1 don't want to walk in court all

16 of a sudden this evidence comes up well, we acquired

17 this after the fact, 1 didn't know about it.

18 A. 1 understand what you are saying. There. is

19 nothing additional at this time.

20 Q. Ukay. If there is anything additional you

21 would come forward and give it to me, that's what the

22 law is?

23 A. Absolutely.

24 Q. That's why l'm just asking to make it

25 convenient.
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1 A. No.

2 Q. We don't need to go into the details of the

3 search and what was seized. I have sat in the property

4 room with you and looked at a lot of evidence, 1 have

5 read the report, i have talked to Detective Pearce so

6 it would just be redundant to talk about the property

7 that was seized especially since none of it is -linked.

8 A. It's your deposition.

9 Q. To the crime. Do you feel --

10 A. Don't ask me what i feel.

11 Q. 1 think we made it clear that none of the

12 evidence recovered has been linked to the crime.

13 A. Well, 1 think that's your opinion. I'm not, 1

14 don't think we really -- that's an opinionated type of

15 a situation.

16 Q. Put --

17 A.. That's why we have labs and we have

18 technicians. I'm not in a position to say that it's

19 not of any evidentiary value. That's all.

20 Q. That's the best way you can answer that. Of

21 property that was done, 1 guess i misunderstood because

22 1 thought that all the tests that we talked about, that

23 all the testing from the labs other than the one tool

24 mark analysis proved negative, that there was nothing

25 to link any of the property recovered in Jose's

n pams enture uvunw eiNo sxuvir-xs
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1 apartment or his home to the victim or to the victim's

2 residence.

3 A. Right. But that's not to say at a later date

4 something might not surface. 1 don't know. You are

5 asking me to draw a conclusion, i can't do that.

6 Q. But at this point there hasn't been anything.

7 Mave you sent anything for testing other than what's

8 listed in the report that's been set for testing?

9 A. You have everything that we have.

10 Q. is there anything that you are waiting for

11 results on other than the tool mark analysis?

12 A. No.

13 g. is there any property that's been recovered

14 that has been determined as a murder instrument or the

15 murder instrument?

16 A. Just a scissors that we have an inkling on,

17 that's it. We are trying to match that up. That's

18 about all I can tell You.

19 g. That's the talon scissors that we previously

20 discussed?

21 A. Correct.

22 g. When 1 conducted a deposition with Detective

23 Diecidue he and i discussed the fact that he had a

24 discussion with the taxi cab driver named Ali Anwar.

25 A. Correct.
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1 Q. 1 inquired of him of whether he wrote a report

2 regarding his discussions with him and what had

3 happened because my reports were lacking that. He

4 didn't have one, he thought you might know something

5 about it .

6 A. The only thing i can tell you is the

7 information that 1 gathered which led me to thi-s Ali

8 Anwar and then 1 had asked that Detective Diecidue

9 speak to him. J. don't know what the substance was or

10 that discussion.

11 g. Did you ever see a report regarding it? 1

12 think your report refers to Diecidue's report. You

13 assumed he wrote a report or did you see one?

14 A. Correct. At the time 1 do my report there's

15 certain intervals there, as you see, I will refer you

16 to Detective Pearce or Detective piecidue. They would

17 have done things independent of me so therefore 1 can't

18 account for what they do so 1 assume that they're going

19 to write it into their report.

20 g. This might be one of the reports that was

21 lost?

22 A. It may have been lost. Detective Diecidue is

23 usually very good with his reports. May have gotten

24 lost in the file. Unfortunately they handle tons or

25 paperwork.
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Q. Did he speak with you at all regarding his

2 discussion with Mr. Anwar?

3 A. The only thing .1 can recall and I would only

4 be guessing. I'm just going to say no, 1 can't recall

S anything because I'm really not sure anything he said

6 with regards to this taxi driver.

7 Q. Does it sound familiar to you at all that a

8 cab was called out to the apartment by dose?

9 A. Well, 1 got all that information by talking to

10 the manager.

11 Q. Right.

12 A. At the taxi cab.company. Then 1 myself went

13 up there and 1 got a copy of the computer printout

14 which generated the cab to the location and i have that

15 and, like i said, I was off doing other things and 1

16 asked Detective Diecidue if he could speak to this guy

17 and unfortunately either we never got back together on

18 it or we overlooked it or he typed it up and it got

19 lost in the paperwork. I don't remember anything about

20 it.

21 Q. what I want to ask you although you don't have

22 a copy of the report or anything would it be familiar

23 to you that it seems as though he said requested a cab

24 according to the cab company?

25 A. That's correct.
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1 Q. That Jose was never picked up by the cab

2 company by Mr. Anwar who went out to pick him up?

3 A. Right.

4 O. It was cancelled or Jose wasn't there, somehow

5 he never picked Jose up?

6 A. Right.

7 Q. Apparently Detective Uiecidue showed him a

8 photograph of Jose and he didn't identify him.

9 To go one question further though it's my

10 understanding that Mr. Anwar did pick someone up from

11 the area, are you familiar with that at all?

12 A. That I'm not familiar with that at all.

13 Q. At all?

14 A. First l'm .hearing about that.

15 Q. It's my understanding that he picked someone

16 else up at the apartment complex.

17 A. That's news to me.

18 g. In fact, he picked up somebody who was bloody,

19 that is what I have been told, You never heard that at

20 ·all?

21 A. You've got better information than i do.

22 (whereupon, Michael Band entered the

23 deposition room and Ann Lyons exited).

24 BY MS. COMEN:

25 Q. So, off the record we discussed the fact that
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1 1 was given information regarding the cab driver, Ali

2 Anwar.

3 You were not familiar that his testimony or

4 his statement to an investigator was that he did pick

5 someone up at the apartment complex on 6th Avenue where

6 the victim lived and that he picked up a bloody person

7 and you advised me that you would be looking into this.

8 A. That's correct.

9 g. This is the first time you had heard of

10 anything like it?

11 A. Absolutely.

12 Q. Then you are going to get back to me with the

13 results of your investigationY

14 A. well, I will notify the state.

15 Q. Through the State?

16 A. Correct.

17 Q. What other investigation did you do on this

18 case?

19 A. That same day 1 interviewed Jose's probation

20 officer and she told me that she did in fact receive a

21 call from Jose on the day that we arrested him.

22 she said that when he called he said that the

23 house was surrounded by police and that he stated to

24 her that the policeg§§Í§ÎË$$

25 s g, which was absolutely incorrect because there
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2 with Jose on the telephone that day and she produced,

3 she meaning the probation officer, produced a paper

4 where she jotted down that Jose called and the time and

5 so forth.

6 Q. Did you talk to anyone else that day?

7 A. No. Well, 1 attempted to get in touch with

8 Jose's old girlfriend. I spoke to her father out in

9 Texas and i left a message for her to call.

10 Q. 1 see. You eventually did have telephone

11 contact with her7

12 A. That's correct.

13 Q. Did she, to your knowledge, did she have any

14 contact with Jose after the time of this incident?

15 A. No.

16 Q. She never, to your knowledge, had any

17 telephone contact with him? He hasn't made any

18 statement to her regarding the incident?

19 A. As of the time of this report, no.

20 Q. You are not familiar with anything?

21 A. No.

22 Q. Did you speak with anyone else?

23 A. Not on that particular day.

24 U. What else did you do that day? This is the

25 7th; right?
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1 A. This is the 6th we are on.

2 Q. You are still on the 6thy

3 A. This is all on the 6th.

4 On the 7th myself and Detective Diecidue

5 responded to the Department of corrections where we met

6 with officer Baron who was Jose's probation officer and

7 we were able to take a statement from her with.regards

8 to the telephone call.

9 g. That you previously discussed7

10 A. Correct.

11 Q. Did you speak to anyone else?

12 A. 1 received a call that same day from another

13 tenant in the building by the name of doel Koshes who

14 lived in apartment number 411. He just wanted to tell

15 me that he knew the subject, he -didn't know him real

16 well, he knew him from Miami Beach High School.

17 On the day of the homicide he was wondering

18 what the subject was doing in the apartment complex

19 because he was aware of the fact that he had been

20 evicted and he saw him on that day at the apartment

21 complex.

22 Q. Do you know why this guy called you?

23 A. 1 don't know. He called me.

24 g. Just out of the --

25 A. 1 guess because of the fact that he knew dose,

vnuev novou coiiu.n vrvomeirm qvuuic·vs
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1 That's the onlY thing .that 1 could think of.

2 g. He knew you were the lead detective?

3 A. He could get that name from the front desk.

4 g. Had you left cards or notice around the

5 apartment complex asking people to come forward if they

6 had any information?

1 A. No. What we did, we did an area canvass and

8 that's basically it, we didn't solicit, 1 mean, in the

9 way of putting cards and so forth.

10 if there was a specific person that we wanted

11 to talk to we would have left a card on that door. We

12 didn't go around.

13 g. Was there anyone in particular that you wanted

14 to talk to and you left a card for them that you

15 recall?

.16 A. No. MoSt of the witnesses came forward. We

17 didn't have to really search anyone out.

18 g. 1 saw in your report another witness called

19 you, Miss Gregla. Did they call you or did they call

20 Diecidue?

21 A. The name Gregla doesn't ring a bell with me.

22 The only one -- are you talking about Regla Proalini?

23 g. That was on the 12th7

24 A. Right. She called me.

25 Q. Did anyone else call you coming forward other

511



1 than what's listed in your report?

2 A. No.
3 Q. They're all listedy You didn't speak to

4 anyone that's not in your report?

5 A. No, 1 didn't.

6 Q. is there any reports that you wrote that you

7 don't have -- I have a fifteen page report written by

8 you.

9 A. Fifteen pages, that's correct.

10 Q. is that the only report you wrote? Is there

11 another supplement7

12 A. There's some other supplement, the time when

13 you had come to the station to view the evidence, 1 got

14 that noted on a supplemental report. This is only for

l�540us to keep track of everything t'hat had occurred.

16 The date that myself and Detective Pearce

17 responded to the Dade County stockade and served a

18 blood and saliva court order when he had Honey Hartman

19 as his attorney, that's in here.

20 And the date that myself and Detective

21 Diecidue came down and spoke with State Attorney,

22 Michael Band with regards to this case, that's noted on

23 a supplementary report.

24 Q. What about with regards to Jeffery Allen?

25 A. No, we just discussed the case.
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1 Q. Just generally?

2 A. Right.

3 Q. Was any new evidence revealed or discussed at

4 that time that's not listed in your fifteen page

5 report?

6 A. No.

7 Q. Because 1 don't have a copy.

8 A. That was separate but 1 incorporated it into

9 here, had nothing to do with this case.

10 Q. Did the witness who knew something about the

11 Steven Bower case know anything about the Jimenez case?

12 A. No. The only other supplement then was on the

13 day that we went to the Grand Jury and presented the

14 case to the grand jury, that's it.

15 Q. Did you speak with any other witnesses other

16 than who we have discussed post arrest. We discussed

17 the probation officer, 1 think you discussed the owner

18 of the condominium?

19 A. Right, we did earlier.

20 Q. The friend who called, the neighbor who called

21 you, did you speak with any other witnesses?

22 A. Correct. Everything -- everyone that i spoke

23 to is documented in my reports here.

24 Q. Are there any other people in your report that

25 we didn't talk about in the deposition?
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1 A. The only one that you didn't bring up was Mary

2 Griminger. 1 spoke with Mary Griminger. That was the

3 other lady who was with Ms. Taranco. She is the one

4 that saw him.

5 Q. She lives on the third floor?

6 A. Right. And then there was Anna Brant who Ms.

7 Griminger told me i should speak to who lives a·t the

8 apartment complex.

9 g. We previously discussed the statement of Mary

10 Griminger but we haven't discussed the statement of Ana

11 Brant?

12 A. Correct.

13 g. What did your discussion with her reveal to

14 you?

15 A. She stated that she was' on the walkway of her

16 apartment waiting for Mary Griminger to come to her

17 apartment on the night of the homicide and that she

18 saw -- they nicknamed him Cowboy, meaning Jose, £or

19 whatever reasons i don't know and she said that he had

20 came home and she stated that he was walking towards

21 his apartment and she noted that he came off the

22 elevator and he was walking very fast,

23 She stated that he was walking faster than

24 usual, as she stated, and he went to his apartment.

2.5 she said he stayed less than five minutes, he returned
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1 to the elevator and prior to getting on she said that

2 he looked over the railing into the area where the pool

3 is. He then got on to the elevator.

4 Q. Did she say at what point in time this

5 occurred?

6 A. She didn't give me time. 1 don't know what

7 time.

8 Q. Was this before or after the neighbors had

9 heard something going on inside the apartment, inside

10 the victim's apartment?

11 A. It had to be after because she stated that she

12 heard Virginia yell from there so they must have

13 realized something was happening in the apartment so

14 then she sees him come up shortly thereafter,

15 Q. Did any of these witnes'ses tell you that they

16 saw Jose inside the apartment?

17 A. No.

18 Q. Did any of these witnesses tell you that they

19 heard Jose's voice within the apartment?

20 A. No.

21 Q. Did anyone tell you that the victim mentioned

22 Jose's name at any time before she expired?

23 A. No.

24 Q. Other than what i have told you about the tax1

25 cab driver have you come across any new evidence that's
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1 not listed in your report?

2 A. No.

3 Q. Were any exculpatory statements made to you or

4 anyone that you know of by Jose?

5 A. Not that I'm aware of.

6 Q. Are you aware that someone came forward from

7 the Dade county stockade saying that Jose made -an

8 exculpatory statement to him?

9 A. You are talking about Jeffrey Allen?

10 Q. Yes.

11 A. Yes.

12 Q. 1 consider that an exculpatory statement.

13 A. Okay_

14 Q. Are you aware of any other statements made to

15 anyone else similar to the statement made to Jeffrey

16 Allen?

17 A. No.

18 Q. or any kind of statement at all?

19 A. No.

20 Q. would there be anyone else at the jail that

21 you know or that you've heard that Jose talked to other

22 than Jeffery Allen regarding this case?

23 A. No.

24 Q. Have you had an opportunity to personally talk

25 to Jeffrey Allen?
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1 A. Myself and Detective Diecidue spoke to Jeffrey

2 Allen, yes.

3 Q. When was that?

4 A. This was on March 15th of '93.

5 g. What led you to Jeffrey Allen?

6 A. Detective Diecidue was familiar with Jeffrey

7 Allen, used him on another homicide case in which he

8 came forward and he subsequently was in the same

9 holding cell with Jose Jimenez and he contacted

10 Detective Diecidue.

11 Q. Do you know what prior case Mr. Allen was

12 involved in with Detective Diecidue?

13 A. Numack Johnsou· Was the defendant's name.

14 Q. Was that the only case that you know of that

15 he worked·with Detective Diecidu·e on?

16 A. Yes.

17 Q. So, what happened during the interview? What

18 did you find out allegedly?

19 A. I'm sorry?

20 Q. What did you find out allegedly?

21 A. He stated that he met Jose at the stockade on

22 or about January 7th. He stated that on that day

23 dimenez came to his bunk and began talking to him about

24 a lady that he had killed and according to him, he said

25 that d ose asked him what he could get for murder and at
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1 that point Jimenez stated that he had stabbed a lady

2 that was in her 60's. He advised that murder had

3 occurred in North Miami, at an apartment complex

4 located at N.E. 6th Avenue and 137th Street. He

5 advised that the victim lived in the same building.

6 He stated that Jimenez went out to burglarize

7 the home and entered the apartment through an u.nlocked

8 front door, once inside, the victim got up from the

9 bed, saw him in the kitchen area at which time Jimenez

10 grabbed her and he said that she was wearing a baby

11 doll with no underwear. After grabbing her he stabbed

12 her with a pair of scissors approximately seven times, ,

13 Q And Mr. Allen said that Jose just walked up to

14 him and gave him that statement?

15 A. Well, apparently accord'ing to Allen when he

16 got to the stockade he was in his blues, which

17 indicates that he was in prison 1 guess in the northern

18 part of the state in another facility, and when Jose

19 saw this he picked up on this thinking that this. guy

20 may have some, 1 guess, jailhouse knowledge and started

21 talking to him about murder and they got on the

22 conversation.

23 Jeffrey told him he was in for murder also and

24 .they struck up a conversation which ultimately led up

25 to this.
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1 Q. Was Jeffrey in fact in there for murder?

2 A. No, he wasn't.

3 Q. Did Jeffrey tell you that he was married?

4 A. That he was married?

5 Q. Yeah.

6 A. Detective Diecidue knew that he was married.

7 Q. Did you discuss with him whether his wife knew

8 Jose? Did he mention to you that his wife knew dosey

9 A. I believe that his wife and Jose's mother or

10 somebody in Jose's family would come out back and forth

11 to the stockade on visits.

12 Q. So, you were familiar that they their fam·ílies

13 were familiar with each other?

14 A. Actually that surfaced awhile after. That

15 didn't surface on the initial co-nversation. That

16 surfaced a period of time after that. On the initial

17 conversation, like i said, I'm just telling you what he

18 told us on that particular day. We come to find out at

19 a later date.

20 Q. Did he ever tell you that his wife was giving

21 |money to Jose for his commissary?

22 . A. That i don't know. That i don't know.

23 You mean Jeffrey's wife was giving commissary
1

24 to Jose?

25 Q. Yes. Are you aware of any incident, any
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1 physical altercations or verbal altercations between

2 Jose and Jeffrey Allen prior to Jeffrey Allen coming

3 forward to you?

4 A. l'm not.

5 Q. Did Jeffrey Allen tell you his motivation for

6 coming forward with this motivation?

7 A. Apparently he stated that he was upset at the

8 guy for killing elderly weapon because of the fact that

9 his wife was so old,

10 Q. Did he tell you how many times he's been a

11 state witness in murder cases as a jailhouse snitchy

12 l A. Detective Diecidue may know. I don't know.

13 i Q. Are you aware of any other case besides the

14 Numack Johnson case and a case in Clearwater7

15 A. Clearwater7

16 Q. Yes.

17 A. No. Unless it's in the report.

18 Q. Do you all have a file on Mr. Allen?

19 A. As a?

20 Q. Regarding his, you know, as a person with his

21 history, with his history of coming forward with

22 information in murder cases or any other kind of cases?

23 A. No, we don't.

24 Q. Do you necessarily investigate people that you

25 use as witnesses in cases?
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1 A. Depends on the information.

2 0. Did you do any investigation on Mr. Allen?

3 A. No, we didn't.

4 g. Detective Diecidue had been famíliar with

5 Allen before?

6 A. That's correct.

7 Q. So, he's the one 1 need to talk to about this?

8 A. Yes, ma'am.

9 Q. Other than what you've told me about Mr. Allen

10 do you know anything else?

11 A. That's all I can recall right now.

12 g. It's not like 1 need to ask you detailed

13 questions, you've told me everything that you know

14 regarding this caseY

15 A. Whatever you've asked 1·have answered.to the

16 best of my ability.

17 g. Right. Well, i have asked you about the

18 information that i have previously been given. 1 don't

19 know that i have been given all the information on Mr.

20 Allen.

21 What I'm trying to find out is all the

22 information on Mr. Allen because 1 haven't been given

23 anything other than a one page report.

24 A. L don't know exactly what it is you are

25 looking for then,
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1 Q. Any information on him that you might have.

2 Do you know why he was brought to the stockade?

3 A. No, 1 don't.

4 Q. Did he ask you for anything or ask in front of

5 your presence for any kind of reward for coming forward

6 on this case?

7 A. No. As i stated earlier, that was his

8 supposed reason for coming forward.

9 Q. He didn't ask for any reward?

10 A. Not that I can recall.

11 Q. Do you know if he's ever been promised

12 anything in the past for being a witnessY

13 A. 1 don't know.

14 Q. Other than what we have discussed today during

15 this deposition did you conduct any further

16 investigation?

17 A. No, ma'am. Not with regards to this case.

18 Q. You didn't speak to any other witnesses?

19 A. Everything is listed in there in my report.

20 No, not that 1 could recall.

21 Q. Are you intending to conduct any further

22 investigation in reference to this case or do you

23 consider the case investigated and closed until the

24 trial?

25 A. With regards to this case?
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2 A. with the information that you just gave me

3 naturally 1 will have to follow that up.

4 if anything subsequent to that occurs I have

5 to follow up on it also-

6 g. With the taxi driver?

7 A. Exactly.

8 g. Other than what the taxi driver is there any

9 open business besides the results from the Metro-Dade

10 regarding the scissor analysis, the tool mark analysis?

11 A. At this Particular time with regards to this

12 case, no, but if something should arise we will f011°W

13 up on it. No case .ts considered closed.

14 R. so, if something comes up you write another

15 report and forward it to the state who will forward it

16 . to me?

17 A. That ' S correct.

18 Q. with regards to all the witnesses, witness

19 statements, everything is covered in your report or

20 you've talked about it on the deposition today?

21 A. Correct.

22 g, one more question. Are there any other

23 witnesses from the stockade or any other correctional

24 facilities that you know of that have given statements

25 or have come forward to say that they have information
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1 in reference to this case?

2 A. Not that I'm aware of.

3 Ms. coHEN: 1 don't have any further questions

4 at this time.

5 (Thereupon, the reading and signing of the

6 deposition was not waived, and the deposition was

7 concluded).

8

10
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1 I am assuming he did.

2 MR. MATTERS: Thank you. No further questions.

3 THE COURT: Thank you. You may be excused.

4 (Thereupon the witness was excused.)

5 MS. LYONS: States calls Detective O'Jeda.

6 THEREUPON --

7 DETECTIVE ANTHONY O' JEDA

8 Was called as a witness and, having been first duly sworn, was

9 examined and testified as follows:

10 DIRECT EXAMINATION

11 BY MS. LYONS:

12 . Q Good afternoon.

13 A Good afternoon.

14 Q Can you tell the members of the jury your name?

15 A My name is Anthony O'Jeda.

16 Q And your occupation?

17 A A detective with the City of North Miami.

18 Q How long have you been employed by the City of North

19 Miami?

20 A Approximately ten years now.

21 Q And what is your present assignment?

22 A Currently assigned to the homicide unit.

23 Q How long have you been assigned to the homicide

24 division?

25 A About six years.
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1 Q Were you working as a detective in the homicide

2 division for the North Miami Police Department on October 2,

3 1992?

4 A Yes, I was.

5 Q At that time did you become involved in the

6 investigation of the death of Phyllis Minas?

7 A Yes, I did.

8 Q What was your role in this investigation?

9 A I was the lead detective in this case.

10 Q What does the lead detective do?

11 A Lead detective has numerous responsibilities, some of

12 them being case organization, administration, direction,

13 coordination of the case and so forth, and also involved in the

14 actual investigation of the case itself.

15 Q How was it that you became involved in this case?

16 A On the night of October 2, I responded to 13725

17 Northeast Sixth Avenue with regard to a suspicious incident

18 which had occurred at Apartment 207.

19 Q And once at the scene, what did you do?

20 A At that time I met with Officer Korland.

21 Q After having a meeting with Officer Korland what was

22 the next thing you did?

23 A At that particular point, I assigned Detective Pearce

24 as the lead investigator and I subsequently did a brief

25 i walk-thru of the actual scene itself.
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1 Q Did you speak with any witnesses that evening?

2 A Yes, I did.

3 Q Who did you speak with?

4 A I spoke with Mr. Clifford Merriweather. I spoke with

5 Virginia Taranco and Lecrecia Ponce.

6 Q Did you attempt also to speak with the victim,

7 Phyllis Minas, that evening?

8 A Yes, I did.

9 Q Where was that?

10 A At JMH Hospital.

11 Q And approximately what time?

12 A I guess we responded there approximately 9:15, 9:10

13 in that ballpark.

14 Q Were you able to speak with her?

15 A No.

16 Q Why not?

17 A She was dead.

18 Q During your investigation were you made aware that

19 the defendant's fingerprints had been found inside Phyllis

20 Minas' apartment?

21 A Yes.

22 Q And as a result of that and other information that

23 you received during your investigation, did you obtain a

24 warrant for the defendant's arrest?

25 A Yes, I did.
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1 Q On October 5, 1992, did you attempt to make contact

2 with the defendant, Jose Jimenez?

3 A Yes, I did.

4 Q How did you do that?
I

5; A Initially I knew he was being evicted from the

6 apartment where he's staying so I subsequently responded to his

7, parent's house at 1575 -- 71 Street, Miami Beach.

8 Q Was there anyone at home?

9 A No, Myself and Detective Diecidue went there. We

10 knocked at the door and no one was there and we subsequently

11 left a card.

12 Q After you left your card at the defendant's parent's

13 home, did you then have an opportunity to speak with the

14 defendant?

15 A Yes, I did.

16 Q And how did this happen?

17 A Well, we did some background investigation. We were

18 en route to his father's place of business which was on Miami

19 Beach at that particular time. I received a page from my

20 sergeant.

21 Q After speaking with your sergeant, what did you do?

22 A My sergeant, I called him up via mobile phone. He

23 advised me --

24 MR. MATTERS: Objection.

25 THE COURT: Sustained.
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1 BY MS. LYONS:

2 Q After you had your conversation with the sergeant, as

3 a result of that conversation, what did you do?

4 A I subsequently called the defendant at the house, his

5 parent's house.

6 Q And when was that?

7 A At approximately 11:45 in the morning.

8 Q And how long after you had left your card at the

9 defendant's parent's home?

10 A It was about 45, 50 minutes.

11 Q At the time that you spoke with the defendant, where

12 were you?

13 A I was in my police vehicle.

14 Q And who was with you?

15 A Detective Diecidue.

16 Q When you called the defendant, where was he?

17 A At his parents' house.

18 Q And did you speak with him?

19 A Yes, I did.

20 Q And did he identify himself?

21 A Yes. He identified himself as Jose Jimenez.

22 Q And what did you tell the defendant, Jose Jimenez at

23 that time?

24 A I told him I wanted to speak to him about some

25 burglaries.
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1| Q Did you tell him where you wanted to speak to him?

2 A I asked him if he would respond to the station or I

3 would subsequently pick him up.

4 Q Did the defendant agree to go to the station at that

5 time?

6 A No. He stated he would come in on the next day,

7 being Tuesday, because he was busy that particular day.

8 Q Did you leave him a way that he could get in touch

9 with you?

10 A I gave him my pager number and he already had my

11 office number.

12 Q At that time when you spoke to the defendant did you

13 tell him you wanted to discuss any particular burglaries?

14 A No, ma'am.

15 Q Did you tell him you wanted to discuss a stabbing?

16 A Absolutely not.

17 Q What did you do then in response to the defendant's

18 refusal to come to the station at that particular time?

19 A We were en route to the house at that particular

20 point. I asked Detective O'Jeda to contact Miami Beach Police

21 and establish a perimeter around the house.

22 Q Did you then go to the defendant's father's house?

23 A Yes, I did.

24 Q And did the back-up units arrive?

25 A Yes, they did.
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1 Q Once they arrived, what did you do?

2 A I waited until they were in position. At that point

3 I placed a call to the defendant again in the house.

4 Q And about what time was this?

5 A It was approximately 1:15 in the afternoon, p.m.

6 Q And what did you tell him at that time?

7 A I told him that I didn't want to wait for him to came

8 on Tuesday and I advised him -- he asked me if I had an arrest

9 warrant. I told him I wanted to talk to him and he said, "Do

10 you have an arrest warrant?"

11 I said, "Yes, I do."

12 At that particular point there was no other real

13 conversation.

14 Q Did you tell him the house was surrounded?

15 A Absolutely.

16 Q Did you tell him in what manner you wanted him to

17 come out?

18 A I asked him to come out within a minute and a

19 specific way to come out so as not to cause injury to him.

20 Q And how was that?

21 A I requested hands behind his head, in this type of

22 fashion and came out of the house from the front door

23 backwards.

24 Q At that point did you tell him what the warrant was

25 for?
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1 A No. At that particular time I didn't.

2 Q Did the defendant come out within the minute as you

3 instructed him to?

4 A No, he didn't.

5 Q What did you do at that point?

6 A At that particular point I tried to call him several

7 times. Again, we waited several minutes. I didn't get any

8 response at the door. I continued to call the residence but I

9 wasn't getting a response at the house at that time.

10 Q Did the defendant eventually come out?

11 A He came out about fifteen minutes later.

12 Q Did the defendant explain to you at that time what

13 had taken him so long?

14 A Yes.

15 MR. MATTERS: Objection. Sidebar.

16 (Thereupon, the following proceedings were had out of

17 the presence of the jury: )

18 MR. BAND: He ' s been instructed.

19 MR. MATTERS: I wanted to make sure.

20 MS. LYONS: He can say he made a phone call, not to

21 whom.

22 MR. MATTERS: That's all.

23 (Thereupon, the sidebar conference was concluded and

24 the following proceedings were had in the presence of the

25 jury: )
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1 THE COURT: You may proceed.

2 BY MS. LYONS:

3 Q Did the defendant explain what had taken him so long?

4 A Yes. He told me that he was speaking to someone.

5 Q Was the defendant taken to the station at that time?

6 A Yes, he was.

7 Q And was he later arrested?

8 A Yes, he was.

9 Q Detectives O' Jedar look around the courtroom. Can

10 you tell if you see the individual that you know as Jose

11 Jimenez present here today?

12 A Yes.

13 Q Can you point to him and describe an article of

14 clothing he ' s wearing?

15 A He ' s sitting at that table there. He has on a blue

16 jacket, like a white or light color shirt.

17 MS. LYONS: Let the record reflect the witness has

18 identified the defendant, Jose Jimenez.

19 THE COURT: The record will so reflect.

20 BY MS. LYONS:

21 Q On October 7, 1992 did you have an opportunity to

22 interview an individual who became know as Rochelle Baron?

23 A Yes.

24 Q And who is she?

25 A She was the individual that the defendant at that
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1 time was speaking to on the phone when we surrounded his house

2 for the fifteen minutes.

3 Q Was this the first time you spoke with Ms. Baron?

4 A That is correct.

5 Q When you first spoke with the witnesses, Ms. Taranco,

6 Ms. Ponce and Mr. Merriweather on the evening of the homicide,

7 did you discuss with any of them the way in which Phyllis Minas

8 was killed?

9 A No, I didn't.

10 Q Did you tell them at that time she was stabbed?

11 A No, I didn't.

12 Q When did you speak with Ms. Taranco?

13 A I spoke with her on October 7th.

14 Q At that point did you then discuss with her the way

15 Phyllis Minas had been killed?

16 A Yes, I did.

17 Q When did you first speak with Ms. Ponce?

18 A Ms. Ponce, I spoke to on October 14th.

19 Q And on that day did you discuss with Ms. Ponce how

20 Ms. Minas had been killed?

21 A Yes, I did.

22 Q Did you also have a second opportunity to speak with

23 Mr. Merriweather?

24 A Yes, I did.

25 Q And when was that?
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1 A I spoke to him on October 19th,

2 Q And at that point did you discuss with him the way in

3 which Ms. Minas was killed?

4 A Yes, I did.

5 Q When was the defendant's conversation with Ms. Baron?

6 A It was on the day of his arrest, October 5th.

7 Q Was this before or after your conversation concerning

8 the manner of death with the civilian witnesses?

9 A This was before.

10. Q Detective O'Jeda were you present for the initial

11 jury selection in this case?

12 A Yes, I was.

13 Q And at that time did you have an opportunity to

14 observe the defendant, Jose Jimenez?

15 A Yes.

16 Q And did you have an opportunity to observe him

17 writing at any time?

18 A Yes.

19 Q And did you have an opportunity to see which hand he

20 was using?

21 A Yes.

22 Q Which hand was that?

23 A His right hand.

24 MS. LYONS: I have no further questions of the

25 witness at this time.
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1 THE COURT: Cross?

2 CROSS EXAMINATION

3 BY MR. MATTERS:

4 Q Detective O'Jeda.

5 A Good afternoon.

6 Q Good afternoon. You had an opportunity to see the

7 defendant writing when he signed his consent to search his

8 apartment on the day of his arrest; isn't that correct?

9 A No, sir. I wasn't present when he signed the

10 consent.

11 Q But he did sign 4 consent?

12 A That's correct.

13 Q And you went to his apartment?

14 A That's correct.

15 Q And you searched his apartment, No. 309?

16 MS. LYONS: Objection.

17 THE COURT: Come sidebar.

18 (Thereupon, the following proceedings were had out of

19 the presence of the jury:)

20 MS. LYONS: Judge, clearly we did not go into with

21 this witness the search of the defendant's apartment and

22 if he wishes to go into it with this witness, he can call

23 him as his own witness but clearly it's beyond the scope.

24 MR. MATTERS: Asked him the question if it was a

25 consent search. It was asked and answered and he said
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yes, we went there.

2 They should have objected at the proper time. It's

3 too late. It's been asked and answered and the second

4 question has been asked. No different than the way the

5 Court ruled last time against me.

6 . THE COURT: Well, it's a little different. I'm not

7 sure exactly on the rule but when I ruled on your

8 objection there was no further follow-up question. That

9 was the end of the subject.

10 MR. MATTERS: He is the lead investigator and he

11 talked about --

12 MS. LYONS: Call him as your witness.

13 MR. MATTERS: I know how to try my case the way I

14 want.

15 MS. LYONS: Just because it's asked and answered, he

16 should then be allowed to go into an entire area on his �042

17 cross examination that I didn't touch on direct? If he

18 wants to discuss this area, let him call him as the

19 witness. We clearly did not go anything in this area.

20 THE COURT: I'm going to take a ten minute recess.

21 (Thereupon, the sidebar conference was concluded and

22 the following proceedings were had in the presence of the

23 jury:)

24 THE COURT: I think this is a good time to take a ten

25 minutes recess. It's five after three. I will let you go

1
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1 outside the courtroom.

2 Meet outside the courtroom at a quarter after three.

3 (Thereupon, a short recess was taken, after which the

4 following proceedings were had:)

5 THE COURT: For the record, note presence of counsel

6 for the State, counsel for the defense, the defendant is

7 present.

8 Is there any case law either side wishes to present

9 to the Court?

10 MR. MATTERS: No.

11 THE COURT: At this time the Court is going to rule

12 it is outside the scope of the direct examination and I

13 preclude the defense from going into the subject during

14 cross.

15 MR. MATTERS: I will proffer something. I believe

16 certainly for the record I certainly think that they

17 opened the door. I should be allowed to go into it. He's

18 the lead detective and certainly there's nothing that I

19 know of legally to preclude it.

20 The beyond the scope objection which is used and

21 utilized constantly is an overriding objection and I don't

22 think a good one in this case, especially since it's the

23 lead investigator and especially since they opened the

24 door by not objecting to my previous question and this is

25 creating a problem for the defense.
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1 I also want to proffer to the Court. Can we came

2 sidebar?

3 THE COURT: Detective, could you step outside the

4 courtroom for a moment.

5 (Thereupon the witness left the courtroom after which

6 the following proceedings were had:)

7 THE COURT: And while doing that, I'll place on the

8 record I don't think that the State opened the door, that

9 the subject matter was the signature of the defendant and

10 by the defense asking the question, "Did you see the

11 defendant signed a consent to search," and the detective

12 responding he did not and the question, "Did you search

13 the apartment," I don't believe he opened the door.

14 That's my ruling.

15 MR. MATTERS: And the Court does recall the detective

16 saying he did not observe it.

17 THE COURT: Yes.

18 MR. MATTERS: I'm going to use it to impeach him.

19 THE COURT: You can impeach him. You can go into it..

20 That's not a problem.

21 THE COURT: Bring the jury in.

22 ](Thereupon, the jury entered the courtroom, after

23 which the following proceedings were had:)

24 THE COURT: Please be seated. You may proceed.

25 BY MR. MATTERS:
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1 Q Detectiver let me ask you this. I believe you just

2 indicated a few minutes ago that you were not present and did

3 not witness my client sign his consent to search either his

4 apartment or the room at his house on Miami Beach?

5 A That is correct.

6 MR. MATTERS: Let me have those marked for

7 identífication, please. That would be a defense

8 composite.

9 BY MR. MATTERS:

10 Q Detective, I'm going to show you what's marked as

11 Defense Exhibit A-1 compositer Part 1 and Part 2 and ask you if

12 you recognize these?

13 A Yes, I do.

14 Q Do you see your signature on them?

15 MS. LYONS: Objection. Sidebar.

16 (Thereupon, the following proceedings were had out of

17 the presence of the jury:)

18 MS. LYONS: Judge, this witness cannot testify about

19 a piece of evidence which is not in evidence. If he wants

20 him to testify as to the contents of what's on that piece

21 of evidence, then he can move it into evidence and ask the

22 question but not before.

23 THE COURT: That's true.

24 MR. MATTERS: It's in for impeachment, if his name

25 appears on a document that indicates he witnessed. I'm
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1 not going to into what the document is.

2 NE. LYONS: It's not like a deposition. This is not

3 something where under it's oath and sworn to. This is a

4 piece of evidence like any other piece of evidence. If

5 the defense witness wishes to testify to the contents, he

6 can move it into evidence.

7 MR. MATTERS: It's also shown to refresh his

8 recollection.

9 THE COURT: He certainly can show it to refresh his

10 recollection. Do you want to try that way? That

11 certainly is not objectable.

12 (Thereupon, the sidebar conference was concluded and

13 the following proceedings were had in the presence of the

14 jury : )

15 THE COURT: You may proceed.

16 BY MR. MATTERS:

17 Q Detectiver let me show what's marked as Defendant's

18 Exhibit LA Composite, Part 1 and 2 and if you would look at

19 these and see if it refreshes your recollection as to whether

20 or not you witnessed Jose Jimenez signing the document?

21 A No, I did not.

22 Q You did not?

23 A No.

24 Q Do you ever witness documents that you have never

25 seen the person, observed someone signing?
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1 A I did on that particular document. He had given me

2 verbal consent prior to it, being shown the actual document.

3 So I had no problem with signing it.

4 Q So, in other words, you signed a document as a

5 witness to someone's signature that in reality merely verified

6 his oral consent to search?

7 A Correct.

8 Q And really didn't witness it?

9 A I didn't witness the actual signature.

10 Q Is that true for both consents?

11 A That's true, yes.

12 Q But you went to both of those locations?

13 A I'll sorry. Not to Miami Beach.

14 MS. LYONS: Objection, your Honor.

15 MR. MATTERS: Not going into what he did.

16 THE COURT: Overruled.

17 THE WITNESS: I did not go to Miami Beach.

18 BY MR. MATTERS:

19 Q Okay. But you did go to Miami Beach earlier in the

20 day when my client was arrested?

21 A Yes.

22 Q And left your card at the door?

23 A Yes.

24 Q And then he called the police and we heard what

25 occurred?
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1 A Correct.

2 Q . Now, how long was the investigation at Apartment 207

3 the first evening? About how long was the crime scene there?

4 A How long was crime scene there? I would say

5 approximately from the time I got there with Detective Pearce

6 and assigned him as the lead, I'm not certain about what time

7 they left but sometime early in the morning.

8' Q Would you say at least five hours?

9 A I would say so.

10 Q And some time later they were back in another

11 apartment in that complex?

12 NE. LYONS: Objection.

13 THE COURT: Sustained.

14 BY MR. MATTERS:

15 Q Now, people who were residents of the condominium

16 were not instructed to stay indoors, were they, at any time

17 during the five hours that police units were in?

18 A Were they what?

19 Q Required to say indoors in their homes?

20 A No. Why would I require them to stay indoors?

21 Q They could walk about the condominium?

22 A Correct.

23 Q Certainly you or any officer at your direction

24 instructed people not to talk about whatever was happening in

25 that condominium; did you?
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1 A No.

2 Q Now, when you first walked into the crime scene

3 yourself, you indicated to Ms. Lyons you made some

4 observations; correct?

5 A That's correct.

6 Q You're a trained homicide investigator so obviously

7 the first thing you do is look around a little bit?

8 A Correct.

9 Q And it's true, is it not, that you saw blood on the

10 floor in the foyer?

11 A There was a small æmount of blood, yes.

12 Q And you also saw blood in the kitchen?

13 A I didn't.

14 Q On the floor?

15 A I don't recall seeing any blood in the kitchen.

16 Might have been between the foyer and the kitchen area, not

17 actually inside the kitchen.

18 Q But in different spots?

19 A Like in the doorway area.

20 Q At least two different spots?.

21 A In one spot, I would say, not two different spots.

22 Q You wrote a report in this case?

23 A Yes, I did.

24 Q And you already gave a deposition in this case;

25 didn't you?
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1 A Yes.

2 Q While I'm looking for this let me ask you another

3 question. You yourself - you testified based on the arrest

4 warrant for my client, when you arrested him you actually

5 weren't an affiant in the arrest warrant?

6 A That's correct.

7 Q It was Detective Diecidue?

8 A Yes. He was an affiant.

9 Q And you didn't sign that either?

10 A No, I didn't.

11 Q I mean, as the affiant?

12 A No.

13 Q On page 8 of your deposition, detective, which was

14 taken -- hold on -- on July the 28, 1993, can we go to Page 8.

15 Are you with me?

16 A Yes, I am.

17 THE COURT: What page is it?

18 MR. MATTERS: Page 8 starting with line 11 going

19 through the answer to approximately line 20.

20 BY MR. MATTERS:

21 Q Do you recall this question and this answer?

22 Question: "What did you do after you spoke with

23 Officer Korland?"

24 Answer: "At that particular point we walked through

25 the apartment. When I say we, Detective Pearce had gone
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1 with me to the scene. We walked through the apartment.

2 We noted blood on the floor of the foyer."

3 You didn't say a small amount of blood. You said

4 blood?
I

5 A Correct.

6 Q And then it says there was a nightgown there. There

7 was apparently blood in the kitchen and you go on to list

8 whatever else you saw.

9 A Correct.

10 Q So that does infer, does it not, that there is blood?

11 A Yes.

12 Q Now, part of the basis of the arrest warrant which

13 you suggested that you had gotten, but in right Diecidue was

14 the affiant for, was not only the fingerprints but also

15 testimony or knowledge that you had gathered from Officer

16 Cardona about her observations of the defendant being on the

17 scene that night; correct?

18 A That's correct. Along with identification of the

19 defendant himself in a photo line-up.

20 Q That ' s correct. So there were basically three

21 things?

22 ' A Correct.

23 Q Am I right? The fingerprints, Merriweather's

24 identification and Cardona seeing him, matching him to the

25 description given by Merriweather to you, that ' s listed in the
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1 A Form to you meaning all police officers.

2 MS. LYONS: Objection, your Honor.

3 THE COURT: Sustained.

4 MR. MATTERS: May I come sidebar?

5 (Thereupon, the following proceedings were had out of

6 the presence of the jury:)

7 THE COURT: Let me see if I understand. You're

8 talking about the basis of the warrant?

9 MR. MATTERS: That's correct.

10 He is the lead investigator. Originally on direct he

11 indicated he got the arrest warrant and executed it.

12 Since I now have him testify about not being the actual

13 affiant, he also testified prior of the three basis for

14 the warrant. Number one, that being the fingerprints,

15 two, being the identification by Merriweather, three, ,

16 being the information obtained from Officer Cardona about

17 my client.

18 I now want to go into that with him since he's the

19 lead investigator. He got the warrant and that was the

20 basis.

21 MS. LYONS: First of all, to make the record clear he

22 didn't say he got the warrant personally. He said he

23 obtained a warrant. That's number one.

24 MR. MATTERS: True.

25 MS. LYONS: The difference between him questioning
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1 him as to what information he based it on and being

2 allowed to go into specifics of a conversation that he had

3 with Officer Cardona which is purely hearsay and the

4 purpose they want to bring this in is because they want to

5 bring out that the description Officer Cardona gives of

6 the defendant when she sees him is, in fact, different

7 from the description given by the female witnesses who saw

8 him.

9 If he wants to bring in that discrepancy, once again,

10 let him call that officer and get that information from

11 him. But eliciting that from this witness from what she

12 said is purely hearsay.

13 MR. MATTERS: And that's why I gave you the case law

14 before. It clearly allows me to do it.

15 THE COURT: For what purpose?

16 MR. MATTERS: To impeach. I'm trying to bring him to

17 impeach other people's testimony, not for the truth of

18 what she said, simply to impeach the description given by

19 Merriweather.

20 THE COURT: It's improper because impeachment -- it's

21 still hearsay. If you want to impeach what a witness told

22 a police officer, you have to bring the police officer and

23 then you're certainly permitted. Ent to ask this witness

24 about information that's contained in an affidavit by

25 another officer as to what a third officer told that
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1 officer is about three forms of hearsay.

2 MR. MATTERS: How about this. My question will be,

3 did you personally speak to Officer Cardona? Did you get

4 a description?

5 THE COURT: It's hearsay. Its hearsay on hearsay.

6 MR. MATTERS: How?

7 THE COURT: You have to bring in Cardona.

8 MR. MATTER.S: If she gave to this officer --

9 THE COURT: That's the rule. You can disagree and

10 that's my ruling. It is hearsay. It's hearsay on

11 hearsay.

12 If you want to impeach what the witness told Officer

13 Cardona, you must call Officer Cardona.

14 MR. MATTERS: You aren't seeing the point. The facts

15 are as follows. Cardona walks in the lobby of this

16 building. She observes the defendant coming out of the

17 elevator. She described what he's wearing. She described

18 how he appears. It is reflected in the A Form or arrest

19 warrant. She told this detective,.I believe, what she

20 observed.

21 THE COURT: That's not bapeachment. All it is is

22 different evidence.

23 MS. LYONS: Still hearsay.

24 THE COURT: It's not impeachment at that point. All

25 it is is conflicting testimony. You have to bring in the
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1 witness. It's not impeachment.

2 If you say that a witness testified differently than

3 what he testified to in court, that's impeachment. But

4 because there's different evidence in the case doesn't

5 make it impeachment. You want to call Officer Cardona,

6 you can do that.

7 MR. MATTERS: Okay. I understand the Court ' s

8 ruling. I'm telling you I'm relying on the two cases I

9 gave you which say that's not true. The law is clear.

10 Impeach another witness' testimony through a witness

11 testifying, not for the truth of what's said but that

12 another totally different thing is said by another witness

13 because that's what the cases stand for.

14 THE COURT: I don't know if this case stands for-the

15 proposition that you can impeach a witness through hearsay

16 of a third witness with the second witness --

17 MR. MATTERS: That ' s what it says .

18 THE COURT: Okay.

19 NE. GAY: I read it. It can be an exception to bring

20 in hearsay to establish that the statement was indeed

21 made, however, that is not what they're trying to do.

22 They are trying to bring it in for the material fact of

23 the identification given by Cardona. They are not trying

24 to bring in that he made a statement. They're Trying to

25 bring in the substance of Cardona's identification which
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1 is for the truth of the matter and does qualify as

2 hearsay.

3 THE COURT: Also not impeachment.

4 (Thereupon, the sidebar conference was concluded and

5 the following proceedings were had in the presence of the

6 jury: )

7 BY MR. MATTERS:

8 Q Detective, you as the lead detective in this case

9 gathered all of the information from the officers involved in

10 this investigation -

11 A That's correct.

12 Q - in order to arrive at whatever decision you

13 arrived at?

' 14 A Yes.

15 Q And you utilized what you learned at the scene from

16 the crime scene people?

17 A Correct.

18 Q You utilized what you learned from talking to

19 officers on the scene such as Korland and Cardona?

20 A Correct.

21 Q And you utilized whatever you learned from the Metro

22 Dade Crime Lab?

23 A Correct.

24 Q Now, as of this date you have not found a murder

25 weapon; have you?
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1 A No, we have not.

2 Q And as of this date, you have never found or known to

3 you any blood from the victim on my client or on any of his

4 property or clothing; did you?

5 A No. We have not.

6 Q · You never found on my client or in his property any

7 property belonging to the victim?

8 A No, we did not.

9 Q In fact, during the investigation of this homicide,

10 nothing was taken from the victim's home; is that correct, that

11 you're aware?

12 A No.

13 MS. LYONS: Objection. Withdraw the objection.

14 THE WITNESS: No way for me to know.

15 BY MR. MATTERS:

16 Q You have never been told by anyone that something was

17 missing based on an investigation in this case?

18 A No.

19 MS. LYONS: Objection, your Honor.

20 THE COURT: Sustained.

21 BY MR. MATTERS:

22 Q All of the properties that were inventoried in this

23 case, you as the lead investigator, were given back to the

24 family members; correct?

25 A When you say properties --
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1 Q Properties found in the apartment that night.

2 A There were some things given back, yes.

3 Q And the only thing that wasn ' t given back would be

4 any of what is used for evidence?

5 A Correct.

6 MR. MATTERS: I don't have anything further.

7 THE COURT: Any redirect?

8 MR. BAND: No.

9 THE COURT: Thank you. You may be excused.

10 (Thereupon the witness was excused. )

11 MR. BAND: State calls Rochelle Baron.

12 THEREUPON --

13 ROCHELLE BARON

14 Was called as a witness and, having been first duly sworn, was

15 examined and testified as follows:

16 THE COURT: You may proceed.

17 DIRECT EXAMINATION

18 BY MS. LYONS:

191 Q Good afternoon.

20 A Hi,

211 Q Can you tell the members of the jury your name?

22 A My name is Rochelle Baron.

23 Q Do you know an individual by the name of Jose

24 Jimenez?

25 A Yes.
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1 identification, that of being Jose Jimenez'?

2 A That ' s right .

3 Q Not of Phyllis Minas?

4 A That's correct.

5 MR. KASSIER: I have no further questions.

6 THE COURT: Thank you, sir. You may be excused.

7 MR. MATTERS: Defense would next call Detective

8 . Ojeda.

9 THE COURT: Detective, you're still under oath.

10 THE WITNESS: Yes , ma ' am.

11 ( Thereupon, Detective Anthony Ojeda, having been

12 previously duly sworn testified as follows: )

13 DIRECT EXAMINATION

. 14 BY MR. MATTERS:

15 Q Good morning, detective.

16 A Good morning.

17 Q Yesterday when you were on the stand I had marked

18 defense exhibit 1 of 2 and 2 of 2, and at that time I was not

19 able to move them into evidence.

20 At this time, I'm going to ask you if you recognize

21 those.

22 A Yes, I do.

23 Q And do you see your signature on those?

24 A Yes, I do.

25 Q Do you recognize those forms?
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1 A Yes, I do.

2 Q Are the originals in your case file?

3 A Yes.

4 Q Because that's only a copy.

5 A That's correct.

6 Q And what are those?

7 A Consent to search forms.

8 Q And were the executed?

9 A Yes, they were.

10 Q What day?

11 A On October 5th, 1992.

12 Q All right. And yet you indicated even though your

13 name appears as a witness you orally spoke to my client and

14 obtained his consent and then you signed as a witness?

15 A That's correct.

16 Q And are those in fact both from his room and his

17 apartment?

18 A That's correct.

19 Q What.room are we talking about?

20 A His room at his mother's house, and that address is

21 1575 71st Street, Miami Beach.

22 Q The same home that you arrested him at?

23 A Yes.

24 Q And the same home where tennis shoes were removed

25 from by Detective Pearce?

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305)379-4751

558



838

1 THE CLERK: A-1 composite becoming defense exhibit A

2 composite.

3 (Thereupon, the referred to exhibit was received in

4 evidence as Defense Exhibit A..)

5 BY MR. MATTERS -

6 Q Detective, pursuant to both of those signed consent

7 forms, with respect to each of the areas, his room in his

8 parent ' s home, and his apartment, both were searched?

9 A Yes, they were.

10 Q Whether by yourself or other detectives?

11 A Yes.

12 Q And was evidence impounded?

13 A Yes.

14 Q And was evidence impounded and submitted to the

15 Metro-Dade Lab?

16 A . Some was submitted to serology.

17 Q And some was submitted else where?

18 A You have to check with Pearce.

19 Q You're the lead detective in the case.

20 A Yes.

21 Q And you wrote the report?

22 A Yes.

23 Q You reviewed the work of your underlying detectives,

24 people you assigned particular jobs?

25 A In this partícular case Detective Pearce was the
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1 lead investigator and he would have better knowledge as far

2 the routing.

3 Q He was the lead at the crime scene?

4 A I'm sorry, yes.

5 Q You're the lead investigator?

6 A That's correct.

7 Q Which means that you review whatever work you did,

8 so you can prepare your report, is that correct?

9 MS. LYONS: Objection.

10 THE COURT: Overruled.

11 THE WITNESS: To the best of my ability, that is

12 correct.

13 BY MR. MATTERS:

14 Q Now, in fact are you aware of whether or not certain

15 pieces of evidence impounded during the course of the search

16 were sent to Doctor Kahn for DNA analysis?

17 A Yes, that's correct.

18 Q And in fact certain pieces of evidence were

19 impounded from .the Medical Examiner's Office and submitted to

20 crime scene?

21 A That's correct.

22 Q I'm sorry, Dade Lab.

23 A That's correct.

24 Q And that was a portion of rib of Phyllis Minas so

25 that it could be analyzed by the tool and mark section?
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1 MS. LYONS: Objection, Your Honor.

2 THE COURT: Come sidebar, please.

3 (Thereupon, the following sidebar conference was had

4 outside the presence of the jury:)

5 THE COURT: What is the nature of the objection?

6 MS. LYONS: Your Honor, I have two objections. One

7 is an objection to the form of the question as

8 Mr. Matters has been leading the witness. This is direct

9 examination and not cross.

10 Second of all, the answer he's attempting to elicit

11 is hearsay. It's not this witness who submitted any of

12 these items to anyone for anything to be done. The

13 correct witness to ask that question is the lead crime

14 scene technician, Detective Pearce.

15 MR. MATTERS: It's not hearsay because I'm asking if

16 he was aware if the evidence was submitted as the lead

17 detective. He can say that. I'm not asking for the

18 results.

19 MS. LYONS: It's based on what Detective Pearce told

20 him.

21 THE COURT: Okay. First of all, don't interrupt

22 each other. It is hearsay. I'm going to allow you to

23 ask if he was aware if it was submitted, but I'm not

24 going to permit you to ask what the results are in any

25 way. Only if the items were submitted because it is
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1 hearsay. It's hearsay. If you want to get that out from

2 Detective Pearce, and as to leading, you are leading, so

3 be careful. Direct your questions rather than lead them.

4 (Thereupon, the sidebar conference was concluded and

5 the following proceedings were had in the presence of the

6 jury:)

7 THE COURT: Objection were sustained in part and

8 overruled inn part.

9 BY MR. MATTERS:

10 Q Did you learn whether the evidence was submitted to

11 the tool and mark by Detective Pearce?

12 A Yes, it was.

13 MR. MATTERS: No further questions.

14 THE COURT: Cross?

15 MS. LYONS: No, Your Honor.

16 THE COURT: Thank you. You may be excused.

17 MR. MATTERS: Judge, we'll next call Officer

18 Korland.

19| THEREUPON --

20 OFFICER ROBERT KORIAND

21 was called as a witness and, having been first duly sworn, was

22 examined and testified as follows:

23 DIRECT EXAMINATION

24 BY MR. MATTERS:

25 Q State your name and official occupation for the
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1 for the defendant, defendant is present, and the jury is

2 back in the courtroom.

3 First of all, ladies and gentlemen, I don't know how

4 much you have seen of the disturbance out in the hallway.

5 Whatever happened is totally unrelated to this case, and

6 I'm going to ask you if you saw anything to totally

7 disregard it, and just understand that many things go on

8 in this building that should have absolutely no bearing

9 upon your decision in this case. Is there anyone who

10 feels they saw anything that might influence them as a

11 juror in this case?

12 Also, this morning, we had other problems that did

13 arise during court, and I don't know if you're aware of

14 any of those things. Again, I need to caution you that

15 whatever goes on in this courtroom, you're not to be

16 concerned with unless it takes place in front of you, and

17 i what went on in this courtroom this morning is totally

18 unrelated to this case.

19 We do have one final witness which I believe will be

20 a short witness, so we'll do that before we break for

21 lunch.

22| MS. LYONS: State would call Detective Ojeda to the
I

23 stand.

24 (Thereupon, Detective Ojeda entered the courtroom

25: and took the stand.)
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1 THE COURT: You're still under oath, detective.

2 DIRECT EXAMINATION

3 BY MS. LYONS:

4 Q Good morning again, detective. Detective Ojeda, the

5 night of the homicide, did you have the opportunity to speak

6 to the witness, Mr. Merriweather?

7 A Yes, I did.

8 Q What did he tell you at that time?

9 A He told me that he was outside waiting for a ride to

10 go back to his home. At approximately 8 p.m. he noticed a

11 subject jump from a balcony which adjoins the victim's

12 balcony, and as he hit the floor he walked across

13 Mr. Merriweather and disappeared.

14 Q Did he give you a description of this individual?

15 A Yes, he did.

16 Q What description?

17 A White male about 5-9, heavy, sweating profusely,

18 wearing a baseball cap will special -- some type of gold

19 lettering on it and dark shirt, dark pants.

20 Q Did he describe the way his hair looked?

21 A Pulled back in a ponytail.

22 Q Did he tell you where he was when he observed this

23 happening?

24 A Right at the entrance way of the apartment complex,

25 sitting on the step which actually is a circular driveway,
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1 waiting for his ride.

2 Q And did he tell you whether or not he knew the

3 individual?

4 A He stated he didn't actually know him by name, but

5 he ' d seen him at the apartment complex r and he wasn ' t sure if

6 he lived in the apartment complex.

7 Q Did he tell you if he saw this individual a second

8 time that evening?

9 A Yes.

10 Q What did he tell you happened the second time?

11 A He stated that shortly after he saw him come

12 downstairs he met him in the area of the lobby at which time

13 he had different clothing on, and he looked clean-shaven.

14 Q Did he ever tell you he saw the individual hang drop

15 from the balcony down to the van?

16 A No, he didn't.

17 MS. LYONS: One second, Your Honor. I have no

18 further questions of this witness at this time, Your

19 Honor.

20 THE COURT: Cross?

21 MR. MATTERS: Just one moment, Judge.

22 CROSS EXAMINATION

23 BY MR. MATTERS:

24 Q Detective, when you got to the scene other uniform

25 officers had already been there?

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305)379-4751

566



874

1 A Yes, that's correct, and some were still on the

2 scene.

3 Q Okay. More particularly Officer Korland, the North

4 Miami police officer who just took the stand and testified

5 before you was there, and spoke to you about what he had

6 learned from Mr. Merriweather?

7 A That is correct.

8 MR. MATTERS: Nothing further.

9 THE COURT: Any redirect?

10 REDIRECT EXAMINATION

11 BY MS. LYONS:

12 Q The things that you were told by Mr. Merriweather

13 you did in fact write in your report?

.14 MR. MATTERS: Objection, beyond the scope of my

15 cross.

16 THE COURT: Sustained.

17 BY MS. LYONS:

18 Q When you spoke to Officer Korland that night did he

19 ever tell you that Mr. Merriweather told him that he saw the

20 defendant hang drop from the balcony down to a van?

21 A Absolutely not.

22 MS. LYONS: Nothing further.

23 THE COURT: Thank you, sir. You may be excused.

24 MR. BAND: ' State would rest.

25 THE COURT: Ladies and gentlemen, at this time we

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
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Filing # 76261640 E-Filed 08/10/2018 10:19:14

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO. 92-34156-CF

STATE OF FLORIDA,

Plaintiff, EMERGENCY MOTION, CAPITAL CASE
DEATH WARRANT SIGNED; EXECUTION
SET FOR AUGUST 14, 2018.

v.

JOSE ANTONIO JIMENEZ,

Defendant.

NOTICE OF FILING OF MATERIAL
THAT WAS AVAILABLE TO TRIAL COUNSEL

COMES NOW, the Defendant, JOSE ANTONIO JIMENEZ, who, in light of the

circuit court's order denying Mr. Jimenez's 3.851 motion and the statement in the order that a

motion for rehearing will not be entertained, gives notice of the filing of the attached material

that would be proffered with a motion for rehearing, but for the circuit court's announcement

that it would not entertain a motion for rehearing:

1. Attached to this notice as Appendix AAA is the one page incident report prepared

by Officer Cardona. On April 30, 1992, Officer Cardona had responded to Mr. Jimenez's

apartment #309 due to domestic difficulty between Mr. Jimenez and his then girlfriend, Yvette

Imhoot. Officer Cardona recognized Mr. Jimenez on October 2, 1992, because she had met when

on April 30 when responding to a domestic disturbance call.

1
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2. .Attached to this notice as Appendix BBB is Officer Cardona's report concerning

her investigation of a white van that on October 2, 1992 at 8:25 pm was parked under the

balconies ofuntil 206 and 207 in Mr. Jimenez's apartment complex.

3. Attached to this notice as Appendix CCC is the 18 page transcript of Officer

Cardona's deposition conducted on September 26, 1994.

4. Attached to this notice as Appendix DDD is the 40 page transcript of Officer

Corland's deposition conducted on May 12, 1993.

5. Attached to this notice as Appendix EEE is the 7 page transcript of Clifford

Merryweather's taped statement of October 19, 1992, in which he swore that at about 8:00 pm

on October 2, 1992, he saw a fat man who weighed between 250 and 300 pounds hang drop from

a second floor balcony on the south wing of the apartment complex. The fat man that walked

past him heading north towards 138* Street.

6. Attached to this notice as Appendix FFF is the one page Complaint/Arrest

Affidavit documenting Mr. Jimenez's arrest October 5, 1992. It shows that when he was

arrested, he weighed 190 pounds.

7. Attached to this notice as Appendix GGG is the preliminary report from the

medical examiner concerning Ms. Minas' homicide. It shows that finger nail scrapings were take

from Ms. Minas' body on October 2, 1992.

8. Attached to this notice as Appendix HHH is the are the 6 pages of notes made by

Mr. Jimenez's assigned public defender and the public defender's investigator which document

that on October 14, 1992 the public defender asked the investigator to locate and speak with

Anwar Ali, the cab driver dispatched to answer the request for a cab called in by"Jose" at 8:20

pm on October 2, 1992. The cab company's records show that the driver had not been able to

2
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locate :Jose." The investigator on October 20 reported that he met with Mr. Ali who remembered

he was able to pick up a fare at that address who was not Mr. Jimenez. The fare that he picked up

instead was bleeding from his face. Mr. Ali also reported that he had discussed the matter with

the police who had shown him photos to see if he could identify the fare bleeding from his face.

But, the photos the police showed him were not of the man he had picked up.

9. Attached to this notice as Appendix III is the 7 page transcript of Mary Griminger

taped statement that she gave to Detective Ojeda and Detective Diecidue on October 19, 1992. In

this statement, Ms. Griminger reported that she and Virginia Taranco had been shopping on

October 2, 1992. When they returned to the apartment complex, they parked th car in the parking

lot on the southeast side of the building at about 8:00 pm. At that time, Mary saw Mr. Jimenez

descending the stairs on the south side of the building. He said good evening and went on past

them. Ms. Griminger and Virginia grabbed the groceries from the car and climbed the stairs to

Virginia's apartment on the second floor. Then Ms. Griminger went on to her apartment on the

third floor. She heard a thump from Ms. Minas' apartment which was directly below hers. She

went into the hall to see what had caused the noise. Virginia called for her and she went back

down to the second floor. She with Virginia and Lucretia when they approached Ms. Minas'

door. Ms. Griminger saw Lucretia reach for the door and start to push when the door was pushed

shut. Ms. Griminger was there outside the door when she heard the bolt lock get thrown into a

locked position.

Respectfully submitted,

/s/Martin J. McClain
MARTIN J. MCCLAIN
Florida Bar No. 0754773
McClain & McDermott, P.A.
Attorneys at Law
141 N.E. 30"¹ Street
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Wilton Manors, FL 33334
(305) 984-8344
martymcclain@earthlink.net
Counsel for Mr. Jimenez

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Notice of Filing has been

furnished via the e-portal to all counsel of record on this 10th day of August, 2018.

/s/Martin J McClain
MARTIN J. MCCLAIN

4

571



Appendix AAA

572



NORTH MIAMI POLICli DliPARTMENT
Norm Miami, Rorida

INCIDENT REPORT

inaid nt ganggange Name @|3|ggsa/Aparknent

d couñad y, date, time) IFT HANDLED RACE SEX
A.Midnight W-White M.Male
E-Day S4(acit F.Female

Address Dispatched (if erent) G.Afternoon U-Unknown U.Unknown

VM CODE SOBRIETY · RELATIONGHiP .
V-Victim 0-Unk Drug ENIA 06-Parent 11-in-Law 16-BoyfriendfGirlfriend 21-Employer
W-Wttness H-H E D 01-Undetennined 07-Brother/Sister 12-Other Family 17-Ffiend 22-Landlord/Tenant
Seuspect 1-Irito¥ 02 Stranger 08.Child . 13-Student 18-Neighbor 23-Acquaintance
P-Proprietor S4ober 03.Spouse 00.Step-Parent 14-Teachef 10-Sitter/Day Care 99-Other Known
2.other U-Unk 04-Ex.Spouse 10.Step-Child 15-Child of Boyirland 20.Employee
E-Employee C.Suspect Cocaine OSCo-Habitant
Ñpo Address

Sobri Addas

Nam . First, Middle) ----

3hen Jose
o - ty Ad¢eas

3 /MM A8 fordrie
Name (Last, First. Middle)

Ãelaifon �540ÍobrietyAddress

vehicle involved: Yr. Make Model

Girlfriend
Race Sex DOB Phone

Race Sex DOS Hom Phone

Flace |Sex DOB Home Phone

< }\ M IO QF( loh | ?i9347R
Bus. Phong Occupation

Race Sex OOB Helgtn Weight Hair Eye

Home Phone Other ident[fiara

Style Color Tao State

Other identíflers: Abandoned Yes_ Citation # VSR #
Vahlate --
Notice 1.eit No-

°

ÃOA Agency: Other Case § Officer Nameft.Init Action Taksm

SICK OR INJURED TREATED TRANSPORTED SUSP!ClOUS V5H10LEIPERSON WlYERS ACT
_1. mness ._....1. None BY: TO: 1. GOA _1. Released to.
_...._2. Injury Obvious' __2. First Ald/P.O. _1. Private ..__1. NMGH ....._2. Utfilty Companies Sober Adult
...._.3. Injury Complaint* _3. MD Fire Rescue _.._2. Fire Rescue _._2. Parkway _..._S. Resident .._...2. Transpoited Detox
__4. Indwtrial- _4. Refused __3. Ambulance _._A N. Shore _4. Neighbor J. NMPD
__3. Accident ...._5. Other _4. P.O. ..___.4. JMH _,...5. SolicitorJPeddler _._.4. Saber

6. Ottier # ..._5. N/A ___S. Other _....._6. Repair/Service Person .
_7. Other

. ALARMSIPREMISES
_._.._1. Business .__.1. Silent ___3. Unknown
__2. Residence ...__1 Audible
__3. Vehlcie
__....4. Other __1. Reset ---3. Unknown

.._2. Did Not Reset

- _1. Intrusion -...1. Power Failure owner/Employee Premlees/Act[on
_....__2. Hold-up _-2. Accidental ._.1 On Scene _....1. CheckedlSecure
__3, Fire/Smoke ...__3, Intentional* __.._.2. Advised/DNR _......2. Unable to Check
_._._4. Other ...-...A Faulty J. Flesponded J, Unable to Locate

...._..5. Weather* aOwfier Unk
_.._..6. Unknown

DISTURBANCES: ACTI_ TAKEN DOMESTIC ViolJiNCE
__...t Loud Party/Radio _....J. Customer Dispute _ 9. Child Custody _.......1. Settled on Scene Form Left - Yes__... No_........
_.2. Barking Dog __.., . Fare Dispute __10. Loud Talking ,_._2. Civil Matter Advised Explained - Yes..._ No_
...___.3. Crowd Gathering _....J)l, eighbor Dispute _11. Other _3. Subject GOA MAPONS INVOLVED
___4. Inçlustrial Noise _..hf_. Domestic __.4. Form Left Unit._.. Yeu No_

__J. Referred to Other Agency* Type:
_6. Other* .
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SU;MEMENT/IRY

p'age - 3a!e
1 10-02-92 Minas, Phyllis

Or nai incidenidCflense Changed to

æ92-:28261£.
rest Made Casa Reference

Stabbing Murder

offense Type-, Description - . . A Statuteyloiation Number f . 6.7.. 9 % NC C/DCR Code 2

offensa todicator V/WCode'# V.Type Name (Last. First. Middle Race Sex 000
t s1 3. Both .
2. r2

Address Home Phone Bus Phone

Res.Type Res,Status Ext.cfink. Inj.Type(sb Relation Sobriety - Occupation ·· 01nerContact Info(timeavasi..interpreter)·

Doense Indicator Suspect Code Code - - Juvenile Name (Last, First, Middle
t #1 3. Botn S.Suspect E.Escape ·
2. N2 A.Arrestee Z.omer

Phone Height Weight Hair

Res.Type Res.Status. Ext.ffs ini.Type(s) Relation Juverute Disposalion - olhet Identifiers·
l Handled/Processec Witnen 2. Turned Over to HRS/CW

Dept and Released 3. Incarceraled (County Jai4

Ræe hx 008

Eye Sobriety Occucation

pre.Trral Deposition- Taal· ASA- Del Atty. Judge Date' Time:

REMARKS:

I responded to 13725 NE 6 Ave as...a back up unit at 2025 upon Ofc. Sidd's

request re: investigating a white van parked in the front parking lot. Upon arrival,

I located a white van parked in the south west parking lot, occupied by a white female

approx. 40 Us old conversing with another white female. Everything appeared 0.K. with

the van, so I advised Sidd of such. Sidd then requested that I respond to the apt #207.

As I awaited the elevator1 the door opened on the first floor where there exited a

white latin male dressed in a white tank top, blue ieans, and a dark baseball cap.

n oxjanatelv 5'7 ; 190 lbs..; bro hair (short on the sides and long in

the back): haz or grn eyes : subi had either a full beard or a goatee, and the subi

was sweating profusely. Subj exited the elevator on the first floor and exited the bldg

on entry to the apt.. T nhnerved a white elderly female lying in the hallway on her

right side covered in hlnnd. .Tuit to he.r left in the kirc.hen, there was blood on the

floor, a broken pair of eye glasses, (1) gold earing, and a few bottles of medication

scattered on the kitchen floor by the table. Other than the sliding glass door being

open and the telephone in the living room being off the hook, the rest of the apt

s Sidd, Korland , and myself attempted to get some info.

from Minas re: what had occured, but the victim only kept savine "I iust want to go to

. bed." Ofc. Sidd
Esception Type 2 arrest on Primary
t Estrachen chaw Seconcer Onese

I.iru: AtOcrtmg Oil ce

located some puncture wounds
3 Death ol OHencer 5 Prosecunon Dechnec
a Vvt Relusec 1e 6 J. gMe-No Custodr

Cooperate

6aage Re'er ea to

on the victim to her left side. .
Clearance Type Nutribet Arrested Page of Page
1 A.rrasi 3 Un½unced
2 Esceponni
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)N G hiATfdNI

Éngine 18 responded and transported victim to Jackson Hospital. Det's Ojeda and

Pearce responded. I cleared the scene at approx. 2100 hrs.

Info: Victim Minas was only wearing a baby doll type pajama and no underwear.

Subj was seen by this ofc. exiting the elevator at approx. 2027 hrs.

Reponing-Officer Unit Badge Case Page of Paaes
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1

1
IN THE CIRCUIT COURT OF THE
11TH JUDICIAL CIRCUIT IN
AND FOR DADE COUNTY, FLORIDA

3
CRIMINAL DTVISION

4
CASE NO. 92-341·56 (ROTHENBERG)

5

6 STATE OF FLORIDA,

07
7 P3 aintif f ,

8 vs. ¬o

9 JOSE JIMENEZ,

10 Defendant. o

·11

12

13
E.R. Graham Building

14 1350 NW 12th Avenue
Miami, Florida 33136

15 September 26, 1994
11:30 a.m.

16

18 DEPOSITION OF OFFICER ANNMARIE CARDONA ROBLES

19 . ~. '..

20 Taken be.,fore MARITZA MENENDEZ, Court Reporter and

21 Notary Public in and for the State of Florida at Large,

22 pursuant to Notice of Taking Deposition filed in the above

23 cause.

24

25 - - - -
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1
APPEARANCES

2
ANNE LYONS, ASA

3 State Attorney's Office
1350 NW 12th Avenue

4 Mi.ami, Florida 33136
On behalf of the Plaintiff.

5
MICHAEL A. MATTERS, ESQUIRE

6 1435 South Miami Avenue
Miami, Florida 33130

7 On behalf of the Defendant.

8 ANDREW KASSIER, ESQUIRE ·
1411 NW North River Drive

9 Miami, Florida
On behalf of the Defendant.

10

11
I N D E K

12
Witness: Direct Cross

13
Officer AnnMarie Cardona Robles

14
BY MR. MATTERS: 3 --

15. BY MS. LYONS: -- --

16 - - - -

17 EXHIBITS

18 Defendant's Exhibit Number 1 - Page 16

19 '. ~. ..- - -

20

21

22

23

24

25
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1 THEREUPON:

2 OFFICER ANNMARIE CARDONA ROBLES

3 was called as a witness for the plaintiff.. and having been

4 first duly sworn, was examined and testified as follows:

5 . DIRECT EXAMINATION

6 BY MR. MATTERS:

7 Q. Would you state your name and official occupation for

8 the record, please.

9 A. AnnMarie Cardona Robles, R-O-B-L-B-S, Police Officer.

10 Q. Are you employed by the City of North Miami?

11 A. North Miami, yes.

12 Q. How long have you been so employed?

13 A. Approximately five years.

14 Q. And what is the highest rank that you have attained

15 during those five years?

16 A. Road patrol police officer.

17 Q. And is that what you were doing on the day that your

18 report reflects that you became involved in this case which was .

19 I believe October the 2nd, 1992?

20 A. Vas. ,

21 Q. Were you riding with a partner--

. 22 A. No.

23 Q. --that particular evening?

24 A. No.

25 Q. Before your deposition today you had an opportunity to

JOSEPH S. SCHWARTZ COURT REPORTING, INC. 580
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1 review your t-wo page report; is that correct?

2 A. yen.

3 Q. Did that refresh your memory as to what you did that

4 day?

5 A. Yes.

6 Q. What time did you receive a call to report to the

7 scene, which is 13725 Northeast 6th Avenue, North Miami?

8 A. Approximately 2025.

9 Q. And what time did you actually arrive?

10 A. About a minute or two 'right after I was in the area.

11 Q. So you arrived at--yotir report indicates at 2027; is

12 that correct?

13 A. Correct.

14 Q. That would be 8:277

15 A. Right.

16 Q. What were you dispatched to that area for

17 specifically?

18. A. I was a back-up unit to investigate a white van that

19 was in the parking'lot, to see..if they had anything to do with

20 the incident upst,airs.

21 Q. Who requested that you arrive?

22 A. Officer Sidd.

23 Q. And upon your arrival where did you park in

24 relationship to the front of the building?

25 A. Right in the front of the building on the south

/

JOSRPM S. SCHWARTZ COURT REPORTING, TNC.



5

1 parking lot.

2 Q. All right.

3 Were there any cars or vans in the south parking lot

4 when you parked there?

5 A. There was a white van, yes.

6 Q. Which way was it facing?

7 A. It was facing north. It was in a parking space.

. 8 Q. Facing north?

9 A. Right.

10 Q. How many spaces between it and the building?

11 A. There was none. It wa's directly next to the building.

12 Q. Was the van occupied when you arrived?

13 A. Yes.

14 Q. Did you approach the van?

15 A. Yes.

16 Q. Did you obtain the license number of that van?

17 A. No, I did not.

18 Q. And everything that you know about that van is

19 reflected in your repqrt; is-that correct?

20 A. Yes.

21 Q. You would not.be able to add or supplement it with any

22 other knowledge at any other time; is that right?

23 A. No.

24 Q. When you approached the van did you ascertain the

25 names and addresses of the occupants?

JOSEPH S. SCHWARTZ COURT REPORTING, INC. 5WB2
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1 A. No.

2 Q. And you do not know that information now; is that

3 correct?

4 A. Right.

5 Q. Were they males or females that occupied that van?

6 A. There was an elderly--like a middle age female that

7 was the driver. And I believe there were two teenagers with

8 her, males. I'm not exactly sure, to the best of my knowledge.

9 Q. Does your report reflect what the occupants were and

10 how many there were? ',

.11 A. I mentioned a white female. She was speaking to one

12 of the tenants in the building.

13 Q. Was she inside or outside of the car?

14 A. She was outside the car.

15 Q. When you arrived, this elderly lady is outside talking

16 to a tenant and inside are two kids?

17 A. Right.

18 Q. But that's not reflected in your report, is it?

19 A. No.

20 Q. Now, did you fíhd out whether or not that elderly lady

2.1 lived in the complex or was visiting?

22 A. The lady from 'the van?

23 Q. Yes.

24 A. She was visiting.

25 O. And did you learn who she was visiting?
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1 A. No, I didn't ascertain that information.

2 Q. How long did you speak with her?

3 A. Not long, a few minutes, if that.

4 Q. Would you say two minutes?

5 A. Roughly. Approximately.

6 Q. All right.

7 And that was the first thing that you did because

8 that's why you were dispatched to that scene?

9 A. Correct.

10 Q. Once you finished your'+ investigation with this lady

11 what was the next thing you did?

12 A. I was going up to the apartment.

13 Q. Which is on the second floor?

14 A. Yes.

15 Q. Had you been to this location for any crimes in the

16 past?

17 A. Domestic boyfriend girlfriend, yes, I did.

18 Q. Any people related to this case?

19 A. Yes. '..

20 Q. Who is ghat? 1'

21 A. Jose Jimenez.

22 Q. And did you write a report in that case?

23 A. I'm not sure if T wrote a report or not. I tried to

24 see if I could find it, but I couldn't, so I don't know if I

25 wrote a report, there was no report.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
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1 Q. When was that call in relationship to this call?

2 A. I couldn't tell you. I really don't know. ·

3 Q. Would you say it was mor_e than a year or less than a

4 year?

5 A. Probably within a year.

6 Q. And is it your policy or your police·department's

7 policies to not write reports even though you're dispatched to

8 the scene?

9 A. Depending. You have some no reports, so yes, it's not

10 an actual report. It's on the face sheet where you write --

11 Q. No report?

12 A. No report or whatever.

13 Q. So there is no type of paper documentation to indicate

14 that A, you went to a location, and B, for what reason you went

15 there?

16 A. Exactly, yes.

17 Q_ And where would I obtain this document even if you

18 wrote a no report document, where would it be?

19 A. At the station. They would have to look it up in the

20 computer.

21 Q. Had you ever come in contact with my client at any

22 other time?

23 A. No.

24 Q. Before that day?

25 A. No.

JOSRPH S. SCHWARTZ COURT REPORTING, TNC.



1 Q. And when you went initially to meet my client as a

2 result of a domestic call did you actually speak to him that

3 day?

4 A. Yes.

5 Q. Did you speak to anyone else that day in his

6 apartment?

7 A. In his.apartment, yes, there was a little girl in the

8 apartment.

9 Q. And do you recall whether you arrested my client at

10 that time?

11 A. No.

12 Q. Had you ever arrested my client at any time in your

13 career?

14 A. Not that I'm aware of, no.

15 Q. Had you ever been present when my client was arrested

16 during a call?

17 A. No.

18 Q. Did you ever investigate any burglaries at this

19 location with regards ,to my c.lient being a suspect?

20 A. I don't recall;.·

21 Q. And you have never arrested my client for any

22 burglaries?

23 A. No, I haven't, not that ·I'm aware of.

24 Q. You have only been a police officer with the City of

25 North Miami, not a police officer with any other department?

JOSEPH S. SCHWARTZ COURT REPORTTNG, INC.
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1 A. Only with North Miami.

Q. And so you certainly wouldn't have any access to

3 reviewing any records of my client with any other police

4 department?

5 A. No.

6 Q. Is that correct?

7 A. Uh-huh.

. 8 Q. Now, you start to get on the elevator to go up to the

9 . second floor?

10 A. Yes. ,,

11 Q. And when the elevator comes for you to get on what do

12 you happen upon?

13 A. Jose Jimenez is coming out of the elevator as I'm

14 coming in.

15 Q. Did you say hello, Mr. Jimenez?

16 A. No. I didn't recall his name. I knew him.

17 Q. Did he say hallo officer to you?

18 A. No.

19 Q. Did you obser..ve . any' blood on him in any way?

20 A. No.

21 Q. Did you observe any wèapons on him?

22 A. No.

23 Q. Did you observe him wearing gloves or a mask?

24 A. No.

25 Q. Did you see him attempting to hide his identity in any
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1 way?

2 A. No.

3 Q. Did you have any conversation with that person et all?

4 A. That day, no.

5 Q. I'm only talking about this day, yes.

6 Did you see anyone else in the elevator with him?

7 A. No.

8 Q. Was he carrying anything?

9 A. No.

10 Q. No bags?

11 A. No.

12 Q. What was he wearing?

13 A. I'm going to look at my report, because I really don't

14 remember. He had on a white tank top, blue jeans, and a dark

15 baseball cap.

16 Q. Do you know what color it was?

17 A. The baseball cap?

18 Q. Yes.

19 A. No, just the dark ceJor.

20 Q. Did you,observe- anything on it that would be more

21 descripbive, any writing, or was it blank?

22 ' . A. No, I don't recall.

23 Q. You don't know if there was any writing on it or not?

24 - A. No.

25 Q. But it certainly wasn't a red ball cap?

I
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1 A. No, a dark color. Probably blue or black, but I

2 couldn't tell you either or.

3 Q. Do you recall what type of shoes he was wearing?

4 A. No.

5 Q. How tall did you estimate him to be?

6 A. About 5'8".

7 Q. And how much .did you estiltate him to weigh that day?

8 A. A little husky, probably about 190 or so.

9 Q. Did you make any other observations about him at that

10 time? ,,

11 A. He.was sweating.

12 Q. Sweating?

13 A. Yes, profusely sweating.

14 Q. All right.

15 How about his -- Any other observations about his

16 appearance?

17 A. T be3ieve ha had like -- I'm not sure if he had a full

18 baard.cnr if it was a goatee, but I know that he had some type

19 of facial hair. .

20 Q. Did you make any other observations about his

21 appearance? That's to say, how do you recall his hair being?

22 A. It.was longer on the back and shorter on the sides,

23 like that type tail that they use, they wear.

24 Q. Like a ponytail?

25 A; No, not a ponytail. They cut it short here

i
JOSEPH S. SCHWARTZ COURT REPORTTNG, TNC.
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1 (indicating) and this is all long, so it lo.oks like a tail in

2 the back.

3 Q. Did he appear calm or nervous?

4 A. Not calm, but then again I couldn't really tell if he

5 was nervous, but he wasn't calm.

6 Q. Well, did he run out of the elevator?

7 A. No, he came out really quick. As soon as the doors

8 came he saw me and he came out.

9 Q. Have you ever seen anyone else in your general life

10 get out of an elevator quickly?

11 A. Quickly, yes.

12 Q. And was this in much· the same way?

13 A. Pretty much, except for the fact that he paused when

14 he saw me and then he k.ept going.

15 Q. Were you standing in the middle of the'door?

16 A. I was off to the side. I had pressed the button.

17 Q. What direction did he walk off in?

18 A. He went north.

19 Q. North. ..

20 Did you note anyone else in the breezeway there

21 besides yourself and my client when he exited the elevator?

22 A. The maintenance man had been down there. I don't know

23 if he was still there when T was getting into the elevator, but

24 he was there cleaning the walkway.

25 Q. Anybody else?

E
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1 A. Not that I recall, other than the people that were in

J 2 the front part at the van.

3 Q. Did you have any gonversation with the maintenance

4 man?

5 A. No.

6 Q. Did the maintenance man come up to you and tell you

7 that he had seen the person that you saw exit the elevator jump

8 . off the balcony some period of time shortly before your

9 arrival?

10. A. I don't believe that he told that to me.

11 Q. Now, when you got upst'airs you spoke with Officer

12 sidd?

13 A. That's correct.

14 Q. You made some observation of Apartment Number 2007?

15 A. Yes

16 Q. And what did you do next?

17 A. T observed the elderly female lying there in the

18 hallway.

19 Q. I don't care pbout the observations of the victim.

20 What did, you dd after you made whatever observation

21 that you did? .

22 A. We attempted to speak to the victim that was lying

23 there to see what happened.

24 Q. And basically she told you nothing, that she wanted to

25 . go to bed? . .

JOSEPH S. SCHWART7. CotIRT REPORTING, TNC. 591



15

1 A. "I just want to go to bed."

2 Q, What did you do next?

3 A. Nothing. As soon as Detective Ojeda and Paarce

4 responded I cleared the scene.

5 Q. That would be 2100 hours which would be nine o'clock?

6 A. Yes.

7 Q. Did anyone ask you to drive around the area looking

8 for my client; right?

9 A. No.

10 Q. Did anyone tell you that·he may be involved in this

11 homicide at this time?

12 A. No.

13 Q. Did you ever do anything more in this case?

14 A. No.

15 Q. Or were you ever asked to do anything more as far as

16 ' investigation goes?

17 A. No.

18 Q. Did there come a time when you were shown a photograph

19 by either Detective, Diecidue or Detective Ojeda?

20 A. Yes.

21 Q. And what day ·was that? -

22 A. I don't recall the date.

23 Q. How many days after this do you think it was?

24 A. I don't recall.

25 Q. Do you know whether or not my client had been arrested

JOSEPH S. SCHWARTZ COURT REPORTTNG, INC.
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1 before you were. shown that picture?

2 A. No, not that I can recall.

3 Q. How many pictures were you shown?

4 A. Just the one picture I believe.

5 Q. And were you able to identify that person?

6 A. Yes.

7 Q. As being the person that you saw in the elevator?

8 A. Correct.

9 Q. Did you indicate to the detective that that's the

10 person that you had been to hisshome to respond to a domestic

11 violence or domestic argument? *

12 A. I don't know if I told him that at that time.

13 Q. Did you tell him that at any time?

14 A. I believe I have. I don't remember when though.

15 Q. Let me show you a Xerox copy of a photograph which is

16 a booking photograph, and ask you-~ Let's mark that as defense

17 Exhibit Exhibit 1 --whether that's the photograph th~at you were

la shown.

19 A. I believe ,so. I can?.t even recall which photograph

20 they showed me, but I know that they showed me a photograph.

21 Q. Did you mark it in any way in the back?

22 A. Not that I recall, no.

23 0. Did this occur at your police station?

24 . A. Yes.

25 Q. So you don't know whether this is the photograph or

i
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1 not; correct?

2 A. I really couldn't tell you, no.

3 Q. You have never arrested my client for burglary;

. 4 correct?

5. A. Not that I can recall, no.

6 Q. You have nevar investigated him for a burglary; is

7 that correct?

8 A. . Correct.·

9 Q. And you have never searched his apartment for a

10 burglary or for the results·of a burglary such as evidence;

11 correct?

12 A. Correct.

13 Q. And you have never heard anyone mention to you in your

14 investigations of your burglaries that they had investigated my

15 client for burglaries; is that correct?

16 A. Not that I can recall.

17 Q. And you certainly have not told any detectives that my

18 client is a known burglar, have you?

19 A. No. ...

20 Q. You never had any conversations with my client that

21 day; correct?

22 A. No.

23 Q. Did you ever have any conversations with him

24 subsequent to that day?

25 A. When I responded on the girlfriend boyfriend dispute.

/
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. 1 Q. That was before?
---I
_ 2 A. That's it.

3 Q. But aside from when you responded for the domestic, on

4 this day, October 2nd, you never spoke to him?

5 A. No.

6 Q. And he never made any statements in front of you?

7 A. No.

8 Q. Subsequent to his arrest on the 5th you never spoke to

9 him?

10 A. No.

11 Q. You have never spoken·to him since then?

12 A. No.

13 MR. MATTERS: Nothing further.

14 You have a right to read or you.can waive that right.

15 (Thereupon, the above deposition was concluded at

16 11:50 a.m.)

17 (Reading, signing and notice of filing were not

18 waived.)

19
Witness

20 .
Sworn to and subscribed before me

21 this __ day of _ _, 19___,
at Miami, Dade County, Florida.

22

23 Notary Public

24

25

I
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CERTIFICATE

2 STATE OF FLORIDA
COUNTY OF DADE

3

4 I, MARITZA MENENDEZ, Reporter, certify that T was

5 authorized to and did stenographically report the foregoing

6 deposition; and that the transcript is a true record of the

7 testimony given by the witness.

8 I further certify that I am not a relative, employee, or

9 attorney, or counsel of any of the parties, nor am I a relative

10 or employee of any of the partips' attorney or counsel

11 connected with the action, nor �042amI financially interested in

12 the action.

13 Dated this ______. day of _____..________, 1994·

14

15 -----
MARITZA MENENDEZ, Reporter

16

17 STATE OF FLORIDA
COUN'PY OF DADE

18

19 The foregoing certificat,e..was acknowledged before me this

20 _ _ day of , 1994, by Maritza Menendez, who

21 is personally known to me.

22

23 ---------------

24

25
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1
f--l
L .j 2

3 .September 26, 1994

4

5 Anne Lyons . AS A
State Attorney's Office

6 C/O Officer AnnMarie Cardona Robles
North Miami Police Department

7 1350 NW 12th Avenue
Miami, FL 33136

8

9 Re: State vs. Jose Jimenez
Case No.: 92-34156

10

11 Dear Officer cardona Robles:

12
This letter is to inform you that your deposition taken on

13 September 26, 1994, before Anne Lyons, ASA, Michael Matters,

Esquire, and Andrew Kassier, Esquire, is now ready for your
14 reading and signing.

15 It is available in the Circuit Court Clerk's Office,
Seventh Floor, Metropolitan Justice Building, 1353 Northwest

16 12th Street, Miami, Florida, 33125.

17 Your attention in this matter will be appreciated.

18
Yours truly,

19 , -

20 ·. -_ ----------------
Maritza Menendez

21 Court Reporter

22 cc: All Attorneys

23

24

25
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IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN
AND FOR DADE COUNTY,.FLORIDA .

CRIMINAL DIVISION

Case No. 92-34156

STATE OF FLORIDA, )
)

. Plaintiff, }
vs

)

JOSE JIMENEZ )
}

Defendant. )

Graham Building
1350 N.W. 12th Avenue
Miami, Florida 33125
Wednesday, May 12, 1993
11:10 A.M.

DEPOSITION OF OFFICER ROBERT CORLAND

Taken before Joanne Caudill, Notary Public for the

State of Floritda at Large, pursuant to Notice of Taking

Deposition filed in the above cause.
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J

1

2

3 A P P E A R A N C E S

4 ANN LYONS, ESQ.
ASSISTANT STATE. ATTORN.EY

5 on behalf of the Plaintiff.

6

7 DEBRA KAY COHEN, ESQ.
on behalf of the Defendant.

8

9

10

11 I N.D E X

12

13 Witness Page

14 Officer Robert Corland Direct . . . . 3

15

16

17

18

19

20 - '·

21

.. 22

23

24

25 .
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1 Thereupon:

2 OPFFICER ROBERT CORLAND

3 was called as a witness and, having been duly sworn,

4 was examined and testified as follows:

5 DIRECT EXAMINATION

6 BY MS. COHEN:

7 O. What is your name, please.

8 A. Robert Corland.

9 Q. Where do you work?

10 A. City of North Miami Police.

ll O. What is your title there?

12 A. I'm a police officer, patrol division. I work

13 the afternoon shift.

14 Q. How long have you been so employed?

15 A. Three and a half years.

16 Q. Have you been in the patrol division the whole

17 time?

18 A. tes.

19 Q. What is your education?

20 A. .I gradÜate'd North Miami Beach Senior High. I

21 attended Broward County College for two years.

22 However, I did not complete, I did not get my

23 Associate. I attended Miami Dade Community College.

24 I'm certified by the State as a police officer.

25 Q. Did you work in any other law enforcement

EDMEE PRATS COURT REPORTING SERVICES
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1 capacity before you went to North Miami?

2 A. No.

3 Q. Is this your first job out of college?

4 A. No.

5 Q. What did you do before that?

6 A. I was a manager for Publix Supermarkets. I'm

7 still employed by Publix.

8 Q. Off-duty security?

9 A. I don't do off-duty security. It's just a

10 second job, civilian job. I have been working with

11 them for eleven years.

12 Q. So, you typically work in the afternoon?

13 A. I have been on afternoon shift for, I guess,

14 approximately nine months to a year right now. Prior

15 to that I was working the midnight shift.

16 Q. What were the hours for the afternoon shift?

17 A. It was 3:30 in the afternoon to 11:30 at

18 night.

19 Q. So, on October 2nd, 1992 did you have occasion

20 to respond to as -apartment complex in North Miami on

21 Northeast 6th ±Avenue?

.. 22 A. Yes, on 127th Street.

23 Q. What prompted you to go there?

24 A. We were dispatched on what was dispa-tched as

25 kind of a suspicious incident. However, it was

EDMEE PRATS COURT REPORTING SERVICES
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1 dispatched as an emergency because of the unknown

2 reference of the complainant who called it in didn't

3 know what was going on, thought that the victim was

4 having a heart attack.

5 O. How do you know that?

6 A. This is what the dispatcher, my dispatcher

7 relayed over the air.

8 Q. To you?

9 A. Yeah.

10 Q. You were on patrol?

11 A. Yes.

12 Q. Was anyone in your vehicle with you?

13 A. No, we ride in single units.

14 Q. Did your dispatcher tell you who reported the

15 call?

16 A. No.

17 Q. Do you know what time it was reported?

18 A. I would have to refer to my --

19 . Q. That's fine.

20 A. At approxi'mately 2020.

21 Q. That Was reported to the police department?

22 A. That's the time it was dispatched. I would

23. assume it must have been called in earlier because it

24 takes several minutes for dispatcher to try to get as /

25 much information as she can.

EDMEE PRATS COURT REPORTING SERVICES
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1 Q. At 2020 you were dispatched?

2 A. That's when I was dispatched.

3 Q. Do you know how long it took you to get to the

4 scene?

5 A. Usually about two minutes on average.

6 Q. Was anyone else dispatched besides you?

7 A. The backup unit was Officer Sid, Walter Sid.

8 Q. So, you were told two things, suspicious

9 .incident and possible emergency?

10 A. Possibly there was a victim having a heart

11 attack.

12 Q. What about the suspicious incident, what was

13 that?

14 A. That's basically what·1t was, it was a

15 suspicious incident, did not know what was going on.

16 Q. What happened when you arrived?

37 A. When I arrived -- myself and Officer Sid

18 arrived at about the same time. We made contact with

19 two of the complainants. Both of them were together,

20 both of them cohtacted the police.

21 Q. Who were they?

22 A. Virginia, I believe it was Turanco. I'm not

23 sure how to pronounce the name. Lacrucia Porse, I

24 believe was her name. We made contact with them. Then

25 we questioned them to find out what was going on.
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1 Q. What did you ask them?

2 A. Basically, the first thing we asked them what

3 the problem was, what was wrong. They went into

4 detail, explained what was going on.

5 Q. Were the three of you talking together?

6 A. All four of us, myself and Officer Sid and

7· those two.

8 Q. Where were you when you were talking to them?

9 . A. We met them upstairs on the second floor, on

10 the second floor.

11 Q. On the catwalk?

12 A. By the elevator since the apartment was almost

13 adjacent to the elevator.

14 Q. Did you take the elevator upstairs?

15 A. Yes, sir.

16 Q. Did you do the questions of the witness or did

17 Officer Sid?

18 A. We both questioned them together.

19 Q. What did they tell you happened?

20 A. They adv-is'ed that -- if it's okay with you I'm

21 going to refer to my report. They told us that they

22 heard a loud noise in their friend's apartment which

23 was the victim. They went over to the apartment and

24 they saw the screen door, it was open halfway and the

25 door inside, the second door which is the door to go
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1 inside the door -- there's two doors, a screen door and

2 the regular door. The screen door was wedged open, the

3 other door was closed. They went over to it.

4 They heard -- they put their ear to the door

5 and they heard what sounded like their friend Phyllis

6 inside say "Oh, my God" and at that point they were

7 going to go inside since they have a spare key. They

8 have a spare key to the bottom. They don't have --

9 they have two different locks, one on the top and one

10 on the bottom. They have a, spare key to. the bottom

11 lock.

12. They went to open the door to go inside since

13 that's their friend's house. The minute they did that

. 14. the door pushed back as if someone was leaning on it

15 then the door slammed shut and they could hear the

16 deadbolt inside as if someone locked the door.

17 They became concerned at that point, that's

18 when they called us. They were calling out inside for

19 Phyllis however she wouldn't respond to the door.

20 Q. There was 'no reply, no answer so they called

21 you right after the door was locked?

22 A. Right after that.

23 Q. What else did they tell you?

24 A. Okay. That's what they told us.

25 We went over to the door and we knocked. We

EDMEE PRATS COURT REPORTING SERVICES
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1 call out to Phyllis however there was no response or

2 nothing. The two complainants, the one that -- both of

3 them that had called us which was Porse and Teranco

4 they told us that there's was another friend who had

5 keys to the top lock who lived in that apartment, her

6 name was Griminger. We contacted her. She came

7 downstairs. She lives in apartment 307. She came

8 downstairs.

9 Q. How did you contact her?

10 A. The other two dire,cted us to her apartment.

11 One of us went there. I went up there, made contact

12 with her. She came downstairs with the key. We put

13 the key in the deadbolt, we opened the door and that's

14 when we observed Phyllis on the floor. 6

15 Q. When you opened the door did you notice

16 whether there was any key on the inside of the door?

17 A. I didn't notice.

18 Q. Did you notice how the deadbolt on the door

19 locked, whether it was with a key or with --

20 A. From the- i'nside?

21 Q. yes.

22 A. I don't recall. I think it was a deadbolt

23 without a key but no, I can't say for sure.

24 Q. Okay.

25 A. I don't recall.
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1 Q. So, you walked in and you saw the victim?

2 A. Saw the victim lying on the floor.

3 Q. Just lying on the floor?

4 A. Yes.

5 Q. what did you do then?

6 A. At that point we observed her, she was right

7 there in the hallway, the minute you opened the door.

8 Q. How was ·she positioned --

9 A. I believe she was laying on he hac .

10 Q. She was facing up?,

11 A. I believe she was,facing up. I really don't

12 recall but I'm pretty sure she was facing up.

13 Q. Do you know what direction her head was

14 pointing in?

15 A. Pointing west towards the sliding glass doors.

16 Q. What area of the room was she laying in?

17 A. Couple of feet from the door when you open it

18 which would be, I guess, considered the hallway but

19 right over there the minute you walk in the apartment

20 you have the kitchèn to the right and then you have the

21 living room further inside which would be like west of

22 the door. The door is located on the east side. She

23 was right there in the little hallway as you walk in.

24 Q. So, you see her laying there, what did you do?

25 A. At that point we noticed the clothing, she was
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1 wearing like a one piece lingerie type article with

2 nothing else on. We notice it was-covered in blood

3 Q. What did you do?

4 A. At that point we noticed what appeared to be

5 multiple stab wounds within her chest and I'm not sure

6 which side it was but she had multiple stab wounds on

7 her side and to her chest.

8 At that point I got on radio immediately and

9 advised I had a priority that way the dispatch would

10 stop dispatching any call, she would give me clearance

11 on the radio. At that poi t I advised her to contact

12 rescue, dispatch rescue on an emergency mode reference

13 a stab wound.

14 Q. But she had her nightgown on?

15 A. Yeah.

16 Q. How did you know that she had stab wounds?

17 A. Through the nightgown there were puncture

18 wounds, like holes in the nightgown. We were able to

19 see. At that point we had to find out where the blood

20 was so we moved, we'moved -- it wasn't really a

21 nightgown, it was like a thin lingerie type article of

22 clothing just one top, nothing else and we were able to

23 see that she had puncture wounds because that's where

24 she was bleeding from.

25 Q. Did you remove the nightgown?
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1 A. I believe nightgown was half off. I really

2 don't recall but I believe it was half off enabling us

3 to see several of the wounds on her.

4 Q. Did you remove it?

5 A. No, we didn't remove it completely.

6 Q. Did you try and treat her in any way?

7 A. All we did is attempt to talk with her and

8 possibly stop the bleeding. There was a lot of excess

9 bleeding coming out. Most of the blood appeared to be

10 internal. There wasn't a whole lot we can do on the

11 scene.

12 Q. Did you try and treat her at all, her

13 in juries ?

14 | A. All we try to do is stop the bleeding, that

15 ! was it.

16 Q. How did you do that?

17 . A. We kept pressure on it. We didn't have our

18 first-aid kit. We kept pressure on it.

19 Q. Did you use any towel or sheet or anything

�042 20 like that?

21 A. I don't knotÅ. I don't recall using towel or

22 sheets.

23 Q. Who applied the pressure on her when you say

24 "we" was it you or?

25 A. I believe it was Officer Sid because he was
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1 with her at that point. I'm not sure. At that point

2 Officer Sid stayed with her while I checked the

3 apartment to make sure there were no subjects in there.

4 Q. Did you call any detectives?

5 A. Yes.

6 Q. Who did you call?

7 A. Our detective bureau was notified and the

8 on-call detective which was Thomson, Detective Thomso

9 and Detective Pearce were working that evening. They

10· responded to the scene.

11 Q. Did you speak to them personally before they

12 came?

13 A. No.

14 Q. Who did you speak to when you contacted?

15 A. Dispatch.

16 Q. Did you call dispatch?

17 A. Right. We advised our station. We got on

18 radio and advised our dispatcher to contact detective

19 .bureau, on-call detectives and they responded.

20 Q. Was that before you went out and talked to the

21 witnesses?

22 A. No. When you say witness are you referring to

23 the two complainants, the ones that called the police

24 or are you referring to anyone else.

25 Q. Yes.
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1 A. That was afterwards. We had to gain access to

2 the apartment to find out what was wrong. -

3 Q. Because you started to say after, while

4 Officer Sid was treating or applying pressure you went

5 out and talked to the complainant and I thought that's

6 what you said.

7 A. No. At that point I went throughout the

8 house. I did a search of the house to make sure there

9 were no subjects within the house. -

10 Q. Did you find anything?

11 A. No, I didn't find ,anything.

12 Q. Did you move anything?

13 A. No.

14 Q.. Did you touch anything?

15 A. No.

16 Q. You just did a visual?

17 A. I might have opened the door like to a closet.

. 18 If you mean by touch I might have opened a door to a

19 closet, opened the door, let's say, to the bathroom,

20 that kind of stuf-f 'to make sure there were no subjects

21 inside.

- 22 Q. Did you go outside, balcony area?

23 A. Yeah, sliding glass doors were open.

24 Q. They were open?

25 A. Yes.

EDMEE PRATS COURT REPORTING SERVICES
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1 Q. What did you see when you went outside?

2 A. I didn't see anything.

3 Q. Did you see something else other than a

4 subject?

5 A. There was a van parked down below which gave

6 easy access to climb up on the balcony.

7 Q. Did you see who was in the van?

8 A. There was no one in the van.

9 Q. What else did you see?

10 A. That's all I see when you look over the
*)

11 balcony.

12 Q. What did you do after you did the visual

13 search?

14 A. At that point I believe I went back to the

15 subject where Officer Sid was still with the subject.

16 He was trying to question her. I can't really say what

17 he had asked. I know he asked if she knew what

18 happened, if there was anyone in the apartment, you

19 know, what he first had asked her, why she was

20 bleeding.

21 Q. She didn't even realize that she was bleeding?

22 A. I don't know if she had already lost so much

23 blood that she was kind of dazed and almost

24 unconscious.

25 Q. What statement did she make?
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1 A. I don't recall. Officer Sid might recall. I

2 don't recall what she said.

3 Q. Do you recall whether -- do you not recall

4 what she said or whether she said anything?

5 A. I know she said something but it was very

6 faint. I just don't remember what it was. I know it

7 was in reference to not.even realizing that she was

8 bleeding.

9 . Q. Did you hear her say whether anyone was in-the

10 apartment?

11 A. She didn't know. ,

12 Q. She didn't know?

13 A. No.

14 Q. Okay. After you saw Officer Sid talk to her

15 what happened?

16 A. Okay. Rescue arrived on the scene then they

17 treated, they attempted to treat her. They transported

18 her to Jackson.

19 Q. Were they the next people?

20 A. Officer Còrdona I believe arrived. I'm not

21 sure if she arrived b rescue or after. It might

22 have been before. I think it was before rescue

23 arrived.

24 Q. Did you speak to Officer Cardona before she

25 arrived?
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1 A. No, sir.

2 Q. Did you advise dispatch regarding the

3 suspicious van or the van?

4 A. Officer Sid did. He got on radio and advised

5 when he pulled up he had originally seen a van

6 downstairs. When we were upstairs he advised on radio

7 that he saw the van and be wasn't sure whether it was

8 occupied, he believed it was occupied that's when he

9 asked for another unit to come by and check the van

10 which was Officer Cardona.

11 Q. But the van wasn't; occupied you said?

12 A. I believe when she got there she checked the

13 van, I'm not sure, I don't think it was occupied.

14 Q. Where was the van parked exactly?

15 A. It was in the parking space right below the L/

16 balcony.

17 Q. Right below the balcony of the victim?

18 A. Yeah.

Q. Do you know how long it had been there?

20 A. No.

21 Q. It was there when you arrived there though?

22 A. Yes.

. 23 Q. Was it there when you left?

24 A. Yes.

25 Q. Did you ever speak to anyone in the van?
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1 · A. There was no one in the van.

2 Q. To your recollection was the van processed in

3 any way?

4 A. I don't think so. I can't say. I don't know.

5 Q. You didn't see it being processed?

6 A. No, you would have to speak with the detective

7 that handled the scene.

8 Q. Do you know who the owner of the van is?

9 A. No.

10 Q. Do you know the license tag?

11 A. No.

12 Q. Do you know who would have it?

13 A. It was processed. The detective bureau would

14 have it. It would probably be indicated in one of the

15 reports.

16 0. Did Officer Cardona arrive inside the

17 apartment before the medics or after?

18 A. I don't recall. You already asked that

19 question. I don't recall if it was before or after.

20 Q. What did you see the paramedics do?

21 A. They arrived on the scene. They attempted to

22 treat her. They transported her to Jackson.

23 Q. Do you know what they did when they attempted

24 to treat her?

25 A. No.
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1 Q. Were you in the apartment?

2 A. At that point I was outside, once the

3 paramedics arrived, they treated her, I went outside

4 the apartment and looked around for anyone.

5 Q. Do you know about how long they were in the

6 apartment even though you weren't in there?

7 A. I don't know.

8 Q. You didn't pay attention?

9 A. No.

10 Q. Do you know how long they were treating her in

11 their vehicle approximately?

12 A. Ten, fifteen minutes at the most.

13 Q. In the vehicle?

14 A. At the most. I would, that's the whole time

15 they treated her before they transport her.

16 Q. Okay. So, you went outside while they were

17 treating her, you were in and out and talking to

18 people. Who did you talk to?

19 A. At that point I found a black male subject who

20 was, happened tó.have been sitting downstairs when

21 supposedly when the incident took place. His name was

22 Meriwether. He happened to be the maintenance man in

23 that apartment building.

24 Q. Where did you see him?

25 A. He was downstairs.
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1 Q. Where downstairs?

2 A. He was sitting in the hallway-when you first

3 walk in the building. I think there's a lobby where,

4 they have mailboxes. He was downstairs when I arrived.

5 He was still there when they were working on the

6 subject, the victim.

7 Q. Was he in the same spot?

8 A. Yeah. He was just sitting down there by the

9 mailboxes.

10 Q. Was that on 6th Street?

11 A. Excuse me?

12 Q. Was that on Northeast 6th Street?

13 A. It was in the apartment.

14 Q. You said that he was in the lobby, where is

15 the lobby located in the apartment complex?

16 A. Center of the apartment. I guess the

17 apartment building faces 6th Avenue which would be

18 east. The front of the building faces west. It.'s on

19 the east side of 6th Street but the front faces the

20 west. The lobby.is. loca'ted about right in the center.

21 Q. He was insi'de, not outside?

22 A. No,. he was inside over there. I believe he

23 was sitting down. I believe they have a couple of

24 benches there, if I'm not mistaken, he was sitting down

25 ilï-~one of them.
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1 At that point I spoke with him just to ask if

2 he had seen anything.

3 Q. Did you walk through the lobby when you went

4 to the elevator to get upstairs?

5 A. Yeah.

6 Q. That's when you saw him sitting there?

7 A. Yeah.

8 Q. Did he say anything when you walked by him

9 .initially?

10 A. No.

11 Q. What was he doing?

12 A. I believe he was smoking a cigarette.

13 Q. He was just sitting there?

14 A. I'm not sure. I don't recall.

15 Q. Kind of hanging out?

16 A. Just hanging out, I guess. Maybe he was on a

17 break. I don't know. I really didn't ask.

18 Q. Did you pay much attention to him when you

19 walked by him?

20 A. No. When 'I first walked by, no.

21 Q. About how long after you initially arrived at

22 the scene did you go back down and see him again in the

23 lobby?

24 A. It would have to have been at least forty

25 minutes, thirty to forty minutes.
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1 Q. What was he doing then?

2 A. -Just hanging out.

3 Q. Did you approach him or did he initiate the

4 conversation with you?

5 A. I don't remember if he initiated first or if I

6 went to him. It's possible he might have come to me

7 and asked me what was going on. I really don't recall

8 but he was downstairs and I did question him.

9 Q. What did you ask him?

10 A. I asked him if he had seen anything or if he

11 had heard any noises, hear4 any yelling. If he saw

12 anybody come down the elevator or walk by and he stated

13 that since he was right in front of the building over

14 there that he had seen a white male, you know, he gave

15 me a description of about 5*6", 5'9", maybe, you know,

16 medium to stocky build, 175 to 190 pounds, wearing a

17 T-shirt and, white T-shirt I believe t was and blue

18 jeans.

19 He saw this subject jump off the'balcony and

20 he also had broÜn hair but it was cut like a Mohawk

21 with a, what do you call it, I guess a tail, what they

22 call, you know, those tails they have in the back with

23 a tail in the back and he had on a blue baseball cap.

24 He said be saw this subject jump off a secon

25 story balcony on tb the van then on to the ground. .
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1 Q. He saw him jump on the van?

2 A. Hop over from that balcony on to the van the

3 come down onto the first floor.

4 Q. Did he say what time?

5 A. He said it was, J think it was a out ten

6 minutes, five to ten minutes prior to, maybe five

7 minutes, I'm not sure, maybe five minutes prior to my

8 arrival until when we got on the scene.

9 Q. Did he say who the person was that he saw

10 jumping from the balcony?

11 A. I don't recall. It might have been him.

12 yeah, I believe it was him. I don't recall who

13 mentioned the name but someone on the ácene. I don't

14 know if it was the maintenance man or if it was the two

15 complainants that called.

16 Someone advised that they, Jose Jimenez who

17 lives in the building happens to fit that description

18 might have been him, the maintenance man --

19 Q. An.d the maintenance man is the man that you

20 talked to in the ·lo'bby?

21 A. Yeah.

22 Q. Meriwether?

23 A. Yeah.

24 Q. It says in the report unknown.

25 A. That's unknown because we didn't know, we
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1 don't know who the subject is at that point so that's

2 why it says unknown.

3 Q. Because you didn't know who it was or because

4 Meriwether didn't know who it was?

5 A. Because neither one of us really knew who it

6 was. I didn't know yet because the investigation

7 wasn't completed. We were in the process of conducting

8 the investigation. I use unknown because we don't know

9 who it is yet. Until we determine that it is him, it'

10 listed as unknown.

11 Q. At that point did,Meriwether tell you he knew

12 who it was or --

13 A. He didn't say that it was him. I believe he

14 said it looked.-like him, that fit the description of

15 him but he wasn't sure.

16 Q. Who is him? The man you mentioned before?

17 A. Jose Jimenez.

18 O. You recall him saying it might have been Jose?

19 , A. I don't recall if it was him that said it or

20 the complainant tha't said Jose Jimenez.

21 O. Do you recall.if the maintenance man said h�041

22 knèw the man or thought he knew him?

23 A. I don't recall.

24 Q. You don't know if he was known to him at that

25 time?
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1 A. I don't know.

2 Q. That's because you wrote unknown?

3 A. That's why I wrote unknown.

4 Q. .Is the chances are he told you that he didn't

5 know who it was since you wrote unknown or would you

6 write unknown because you don't know who it is, that's

7 what I'm trying to find out?

8 A. Well, I write unknown because the subject is

9 unknown to me, it's not determined who the subject is

10 yet, that's why the unknown, is written.

11 O. If you --

12 A. Whether or not he had known the subject I

13 don't know. That I don't know..

14 Q. You wouldn't have written that?

15 A. No, the only reason that unknown is written

16 there is because I have not determined yet who the

17 subject is.

18 Q. Did Meriwether tell-you whether the person he

19 saw jump from the balcony had blood on or about his

20 person?

21 A. He didn't say. (/

22 Q. Did you ask?

23 A. No.

24 Q. Did he discuss anything unusual about the

25 person that jumped from the balcony?
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1 A. Only the fact that it was unusual that someone

2 was jumping off the balcony, that's the only thing he

3 mentioned.

4 Q. Did he tell you where he was sitting or

5 standing when he saw this happen?

6 A. Yes. He was in front of the building by the

7 lobby right there.

8 Q. After he saw it happen he went into the lobby?

9 . A. Yeah. The lobby is maybe a couple of feet

10 from -- all he has to do is step out a couple of feet

11 he could see the parking lo,t and the balcony and the

12 , vehicle which is parked right up front.

33 Q. Can you see the ba·1cony from the lobby?

14 A. Not from sitting inside the lobby but if you

15 walk out a couple of feet you could see the parking lot

16 and balcony would be visible.

17 Q. You can see the parking lot though?

18 A. Yeah,

19 Q. Did he tell you why he was sitting there in

20 the lobby?

21 A. No.

22 Q. Did you ask?

23 A. No.

24 Q. Did you know at that point that he worked for

25 the --
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1 A. Yeah. I asked him what he did, what he was

2 doing there. Well I asked him what he did. He said he

3 worked for the apartment building, he was maintenance

4 man, he did all the maintenance work and the cleaning,

5 I believe.

6 Q. About forty minutes had passed since the time

7 . you got there?

8 .A. I'm approximating. I believe about forty

9 minutes.

10 Q. Did he seem to have any work supplies with

11 him?

12 A. No.

13 Q. He didn't seem to be working at that time?

14 A. Not at that time.

15 Q. Did you notice his demeanor?

16 A. He seemed rather calm, like nothing was wrong.

17 Q. Did you advise him why you had shown up to the

18 apartment?

19 A. No.

20 Q. Did he kno'v?

21 A. No.

22 Q. He asked you what happened?

23 A. He a-sked me what happened but I really didn't

24 say much. That's when I started questioning him.

25 Q. Did he tell you anything else that he saw?
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1 A.. No, that's all he mentioned was that he, that

2 he seen a subject jump off the balcony.described as

3 that person that I mention and that it w usual that

4 someone would jump off a balcony od to a vehic1 n to

5 the ground. He thought that was unusual or strange.

6 Q. Did he call the police?

7 A. No.

8 Q. Did you as.k him about the van?

9 A. No.

10 Q. Do you know -- do ,you recall if he made any

11 comments about the van? .

12 A.

13 Q. He definitely said the guy jumped on the van?

14 . A. Definitely said the guy jumped off the balcony

15 on to the van and on to the ground.

16 Q. Did he see anyone go up to the apartment

.17 through the balcony?

18 A. No.

19 Q. Did you ask him when the van arrived?

20 A. No.

21 Q. Did you ask him did he recognize the van, is

22 it someone who lives there?

23 A. No.

24 Q. you didn't talk to him about the van?

25 A. That was all I did. At that point the
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1 detective bureau was contacted already, they arrived on

2 the scene, they took over the investigation.

3 Q. Did you talk to Officer Cardona?

4 A. Yeah, I talked to her.

5 Q. What did her conversation reveal?

6 A. She said when she came up the elevator she saw

7 that subject still in the apartment complex, subject

8 that was described to me by the maintenance man. She

9 said be was still in the area, he had a foul odor to

10 him, he was sweating profusely and she walked right by

11 him as she was coming upsta.irs.

12 At that point I believe she went back

13 downstairs finally determined that this subject was th

14 same subject that she saw that the maintenance man

15 described as jumping off the building.

16 We were also able to determine that this

17 subject lived in the building that his name was

18 possibly Jose Jimenez. We conducted a little bit of a

19 search in that area. We weren't able to locate him.

20 Q. What kind 'of search did you conduct?

21 A. Foot search, that's all. We went out there,

23 just walked around and checked, looked throughout the

23 apartment buildings and, you know, did a little bit of

24 a block search afterwards, not in our vehiple, just

25 drove around a little bit.
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1 . Q. Did you go to the third floor?

2 A. We went to his apartment building, knocked on

3 his door.

4 Q. Nobody was there?

5 A. No.

6 Q. Did you see any weapon or blood in the

7 apartment at all?

8 A. What area are you referring to that?

9 Q. That you searched?

10 A. No.

11 Q. Everywhere you looked?

12 A. No.

13 Q. Where specifically did you go, I mean, on the

14 third floor?

15 A. I didn't go into an apartment on the floor.

16 We never gained access. All we did knock and there was

17 no reply. That was that.

18 Q. Where else did you go?

19 A. Naturally we were going to search the

20 apartments where -the crime took place. We looked

21 around over there however we didn't touch anything

22 because we didn't want to contaminate the crime scene.

23 We did whatever we could to visually look around to see

24 if we could find any type of weapon.

25 Q. Did you try and locate Mr. Jimenez or the
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1 subject described?

2 A. Yeah. We looked around.

3 Q. That's what I'm trying to find out. Where did

4 you look around?

5 . A. To see if he was still around there in the

6 apartment complex but we didn't locate him.

7 Q. Did you look outside of the apartment complex?

8 A. Yes.

9 . Q. Down different streets?

10 A. Yeah.

11 Q. Where did you go? ,

12 A. Just in that area probably not more than a

13 block in each direction.

14 Q. On foot or in your patrol car?

15 A. It was in a patrol car afterwards, after we

16 checked the building then we went over there in the

17 patrol car. I drove around. I didn't find anything.

18 . Q. How many units attempted to find something; do

19 you know?

20 A. How many·uh·1ts attempted what?

21 Q. To look for him.

22 A. At that point it was just me because the other

23 units were tied up on different calls.

24 Q. What about.Officer Cardona? Did you know what

25 she was doing at that point?
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A. I believe she was, cleared the scene. She was

2 dispatched. I don't recall but. I know she had to clear

3 the scene.

4 Q. Did she attempt to talk to the victim?

5 A. I don't think she talked to the victim. If

6 she did I wasn't present.

Q. Did she speak with you regarding her

8 investigation if any before she saw you?

9 A. No.

10 Q. Before she came upstairs you don't know?

11 A. The only thing she, conducted was, she was

12 dispatched to check the van out. She checked the van

13 out which appeared to be okay. There was no subjects I ,)

14 | believe in the van when s!)A_checke

15 Q. How much time passed between the time Officer ·

16 Cardona advised that she saw the subject and you go

17 looking for him?

18 A. I would say maybe twenty minutes.

19 Q. When she arrived at the scene the only

20 information·that'.she had was to check a suspicious van,

21 she had no idea of ariything that may have gone on in

22 the apartment ahead of time?

23 . .A. That was all she was dispatched for at that

24 time.

25 Q. When you called for an emergency and to send

EDMEE PRATS COURT REPORTING SERVICES

-----,---__________________- --630



1 the fire rescue would that have been on the radio?

2 A. Yeah, it was on the radio.

3 Q. Do all the units hear that?

4 A. Yeah.

5 Q. Address of the incident?

6. A. Address of this incident.

7 Q. It would have been on the radio as well?

8 A. Yeah. She was dispatched to the same address,

9 I believe she was dispatched prior to us getting into

10 the apartment because Officer Sid had requested, when

11 Officer- Sid rolled up on th.e scene then I rolled up

12 then we went upstairs together. He got on radio

13 advised there was suspicious van out in front and

14 that's when he raised for another unit to come by,

15 that's when she was en route.

16 Q. Did you speak to anyone besides the twot

17 complainants and Meriwether?

18 A. Just those three.

19 Q. You didn't speak to anyone else at the scene?

20 A. No.

21 Q. Were yoù present when Detective Pearce

22 arrived?

23 A. Yes.

24 Q. Did you have an opportunity to watch him

25 conduct his investigation?
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1 A. No. I cleared, when they arrived they took

2 over the investigation and I cleared. I went to the

3 station after I drove around a little bit to check the

4 area, I.went to the station to write the initial

5 report.

6 Q. What else did you do?

7 A. That's it.

8 Q. Did you have any involvement with the case

9 after you wrote your initial report?

10 A. That's it.

11 Q. Have you spoken to, any witnesses since then?

12 A. Nope.

13 Q. Have you spoken to anyone about this case?

14 A. No.

15 Q. Besides me?

16 . A. Nope.

17 Q. Can you personally identify Jose Jimenez?

18 A. I have never seen Jose Jimenez except for one

19 time when he was brought to the station but I possibly

20 could identify. -

21 Q. You saw him when he was brought to the station

22 was it in reference to this incident?

23 A. I believe they picked him up on a warrant.

24 Q. For this?

25 A. Yeah.
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1 Q. You never saw him before that?

2 A. No.

3 Q. Did you ever hear of him before that?

4 A. No.

5 Q. Have you worked in that area? North Miami is

6 a small area, I mean you've been there for three and a

7 half years?

8 A. Yes.

9 Q. You've never heard of him or seen him?

10 A. I probably have come in contact with him but I

11 don't know who he is, he was.

12 Q. Why did you say you probably have come in

13 contact with him?

14 A. In other words, I have seen him throughout my

15 city, I have seen him in that area before but I have

16 never dealt with him on calls, never had a call

17 involving him.

18 Q. As far as you recall you didn't touch anything ' .

19 in the apartment except for maybe apply pressure to the

20 victim although you'think it was Officer Sid who did

21 it?

22 A. I believe it was Officer Sid.

23 Q. You didn't move any articles?

24 A. Only article I would have moved to open a

25 door, chec.k a closet, maybe open a bathroom door, maybe
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1 lift the sheet up to check under the bed, that kind of

2 stuff just to make sure there were no subject. Other

3 than that I did not go through the drawer.

4 Actually strike that, I went through the

5 papers that were on the desk to get the victim's name

6 for something with her name and date of birth.

7 Q. You didn't move nothing from the desk?

8 A. I picked up a couple of articles of mail, I .

9 Delieve it was, that had her name and date of birth. on

10 it, social security number, that kind of stuff.

11 Q. What did do you after you picked them up?

12 A. Got the information off that that I needed.

13 Q. Did you put them back you where you found

14 them?

15 A. Yes. They were put back where they were

16 found.

17 Q. When you drove to the scene initially

18 immediately after being dispatched did you see

19 suspicious people in the area?

20 A. No, I did* not.

21 Q. Did you see anyone?

22 A. No.

23 Q. Had you ever had occasion to come into contact

24 with Meriwether before that evening?

25 A. No.
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1 Q. Do you know what kind of clothing he was

2 wearing?

3 A. I don't recall.

4 Q. Do you recall if was clean or dirty?

5 A. I don't recall.

6 Q. You didn't notice that he had any kind of

7 maintenance materials near him or anything like that?

8 A. I didn't see any maintenance equipment.

9 Q. Did he seem like he was looking like he was

10 working?

11 A. No, he didn't seem to be working.

12 Q. Did you bring -- you never brought him to the

13 station or anything?

14 A. No, sir.

15 O. Did he ever call you again?

16 A. No. At that point my involvement was nearly

17 at end and the detective bureau took over the

18 investigation.

19 Q. Did you tell the detectives about him?

20 A. Yeah. .

21 Q. Did you do anything else other than what

22 you've told me?

23 A. That's it.

24 Q. Didn't speak to anybody else?

25 A. No.
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1 Q. Didn't hear anything else?

2 A. No.

3 MS. COHEN: Read or waive.

4 MS. LYONS: He'll read.

5 (Thereupon, the reading and signing of the

6 deposition was not waived, and the deposition was

7 concluded).

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 STATE OF FLORIDA )

2 ) 33

3 COUNTY OF DADE }

4

5

6

7

8
Witness

9 . .

10

11

12

SWORN to and SUBSCRIBED before me this
13 ___ day of , 1993, in the

City of Miami, County of
14 Dade, State of Florida.

15

16

17

18

19

20

21 Notary Public
State of Florida at Large

22 My commission expires:

23

24

25

EDMEE PRAT8 COURT REPORTING SERVICES



. 40 .

1 REPORTERS DEPOSITION CERTIFICATE WITH ACKNOWLEDGMENT

2 STATE OF FLORIDA )
) SS:

3 COUNTY OF DADE )

4

5 I JOANNE CAUDILL, Court Reporter certify that

I was authorized to and did stenographically report
6 the foregoing deposition; and that the transcript

as a true record of the testimony given by the
7 witness.

I further certify that I am not a relative,
8 employee, attorney or counsel of any of the

parties, nor am I a relative or employee of any of
9 the parties' attorney or counsel connected with

the action, nor am I financially interested in the
10 action.

Dated at Miami, Dade County, Florida this 29th
11 day of June, 1993.

12

13

COURT REPORTER
14 My Commission Expires:

15 STATE OF FLORIDA

16 COUNTY OF DADE

17 The foregoing certificate was acknowledged

18 before me this 29th day of June, 1993, by JOANNE CAUDILL

19 who is personally known to me.

20 . .

21

22

23

24

25
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1 EDMEE PRATS REPORTING SERVICES
1468 N.W. 13th Terrace

2 Miami, Florida 33124
(305) 324-5431

3

4

5 June 29th, 1993

6

7 Re: State of Florida vs.
Jose Jimenez

8
Dear Officer Corland,

9
Your deposition taken on May 12th,

10 1993 is now ready for reading and signing.

11 It is available in the Clerk's Office located
on the Seventh Floor of the Metropolital Justic

12 Building,
1351 N.W. 12h Street, Miami, Florida.

13
Your prompt attention in this matter will be

14 appreciated.

15 Very truly yours,

16 - Joanne Caudill
Court Reporter

17

18

19

20 ..

21

22

23

24

25
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This is Detective Ojeda with the North Miami Police Department. Today's date is

October 19, 1992. The time is 3:15 p.m. I'm at 8500 N.W. 36th Avenue, Florida

Silica Sand Company. With me and present in the room is Detective Donald Diecidue

of the North Miami Police Department and Mr. Clifford Merriweather. This is in

reference to North Miami Police Case #92-28261, a homicide which occurred on

October 2, 1992, at approximately 8:00 p.m.

Clifford, what I'm going to do first of all is I'm going to swear you in and I'm

goìng to ask you to raise your right hand. Do you solemnly swear that.the inform-

ation you are about to give is the truth, the whole truth and nothing but the truth,

so help you God.

Clifford: Yes I do.

Ojeda: Clifford, for the record, first of all, I'd like you to give me your full

name and spell it, if you would, for me.

Clifford: C L I F F 0 R D " M E R R I W E A T H E R

Ojeda: Do you have a middle name, Clifford?

Clifford: Yes, Eugene.

Ojeda: Okay, Eugene, could you spell that?

Clifford: U N G E N E

Ojeda: Clifford, where do you live?

Clifford: 2070 N.W. 91st Street.

Ojeda: Okay, and what's your telephone number there?

Clifford: 696-4859.

Ojeda: As I told you earlier, this is in reference to the homicide which occurred

on October 2nd, a Friday night. Do you recall that?

Clifford: Yes I do.

Ojeda: What I'd like to do is, I'd like to bring you back to that Friday night and

I'd like you to tell me exactly what you recall happened on that night. First of

all, let me ask you a question. These apartments that you work at, how long have

you worked there?

Clifford: Approximately about 3 months.

Ojeda: About 3 months. Do you know the address of these apartments?

Clifford: No, I don't.

Ojeda: Do you know the name of the apartment complex where you worked?

Clif ford : Tropicana, that ' s . . .

Ojeda: Tropicana. Okay. You've been working there about 3 months.

Clifford: Yes.

Ojeda: And what do you do there, Clifford?
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Clifford: Custodian.

Ojeda: Custodian. And that entails..

Clifford: Cleanup duty.

Ojeda: Cleanup dutyö .

Clifford: Sweep the outside and sidewalks and wash down the floorse.(unintelligible).

Ojeda: So you're outside the building 90% of the time.

Clifford: Right.

Ojeda: Tell me what happened on October 2nd.

Clifford: I was sitting down on the steps waiting for my ride and looking south, I

guess that's south, as I was looking that way seeing this guy hang drop from the

2nd floor balcony walked past me.

Ojeda: You said that you were waiting for your ride. About what time was this

when you were waiting for your ride? Do you recall?

Clifford: About 8 o'clock.

Ojeda: About 8 o'clock. Was that normally where you wait for your ride?

Clifford: Every day.

Ojeda: So you were in the front entrance to the apartment complex which faces

6th Avenue. Is that correct?

Clifford: Right.

Ojeda: So you were sitting there and you were waiting for your ride at about the

normal time, 8 o'clock, and all of a sudden you see someone jumping off of a

balcony, or hanging off a balcony.

Clifford: The guy was hang dropping off the balcony.

Ojeda: He was hang dropping off the balcony, and do you know which balcony?

Clifford: Yes. 2nd floor, not the first one, but the 2nd one..(unintelligible).

Ojeda: But it was on the 2nd floor.

Clifford: Right.

Ojeda: And it was not the first one but the second one, is what you're saying.

Clifford: Yes.

Ojeda: But you don't know what apartment that balcony belongs to?

Clifford: No, I don't.

Ojeda: The guy that you saw come down, could you describe him to me?

Clifford: Yes, I can.

Ojeda: Tell me what you saw that particular night.

Clifford: I saw him hang drop, dropping off the balcony.

Ojeda: Describe what he was wearing, etc.

Clifford: Dark colored jeans and black hat with gold (unintellig ible)..
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Ojeda: He was wearing dark colored jeans. When you say dark colored hat, what type

of hat is it?

Clifford: Baseball hat.

Ojeda: A baseball cap.

Clifford: A baseball cap.

Ojeda: And it had gold writing on it. Do you know what that gold writing said?

Clifford: No I doñ't.

Ojeda: What type of shoes, do you remember, was he wearing?

Clifford: He had on tennis shoes. I don't know what type or name. I wouldn't know

that.

Ojeda: How tall was he?

Clifford: About 5'9", or 10".

Ojeda: And about how old was he?

Clifford: 29, 30.

Ojeda: 29 to 30. How much did he weigh?

Clifford: ...250, 300.

Ojeda: So he was..

Clifford: Chubby fat.

Ojeda: Chubby fat. And did you notice his hair?

Clifford: Slick wet look with like a pony tail in the back.

Ojeda: .Slick wet look, you mean on the sides.

Clifford: Yeah, on the sides. You couldn't see the top.

Ojeda: Cause you could see the top.

Clifford: No, cause you couldn't see the top.

Ojeda: You couldn't see the top because he had on a baseball cap.

Clifford: Right.

Ojeda: And the hair in the back was like a pony tail. So it was a pretty good

length. Have you ever seen this guy before?

Clifford: Yes I have.

Ojeda: Where have you seen him?

Clifford: In the building.

Ojeda: In the building. Did you know his name?

Clifford: No I doù't.

Ojeda: Did you know what apartment,:1f any, did you ever see him in?

Clifford: No. (unintelligible).
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Ojeda: Did you ever have any conversation with him before?

Clifford: Yeah, we spoke..hello, football games...conversation.

Ojeda: So he never introduced himself to you by any name.

Clifford: No.

Ojeda: But you're certain that that person you saw hanging off that balcony , as

you described it, is the same person that you've seen in the building.

Clifford: Absolutely, positively.

Ojeda: He walked past you, you said.

Clifford: Yes.

Ojeda: When he walked past you, did he say anything to you?

Clifford: No he didn't.

Ojeda: He didn't say anything, and once he walked past you, that would be in the

north direction, towards 138th Street.

Clifford: Yes.

Ojeda: Did you see where he went?

Clifford: No, I didn't.

Ojeda: Was there any reason why you couldn't see where he went?

Clifford: I had a wall...(unintelligible) blocking the view from seeing (unintelligible)

I didn't get up and look. The wall was blocking the view.

Ojeda: The wall of the building was blocking the view. So you couldn't actually

see where he went. Then what happened next?

Clifford: Then a bunch of police coming in the building, I didn't know for what

reason. They just start arriving in the..building.

Ojeda: You saw a bunch of police coming. Did you see anything else? An ambulance

or fire rescue?

Clifford: The police and a fire rescue.

Ojeda: How long did it take before the police arrìved, do you remember?

Clifford: About 20 minutes.

Ojeda: So it was about 20 minutes between the time that you saw this guy hanging

off the balcony and then the first police officers arriving.

Clifford: Yes.

Ojeda: And once the police arrived, what happened then.

Clifford: All of them started going up the stairs.

Ojeda: Did you know what was going on at that time?

Clifford: No, I didn't.

Ojeda: At all.
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Ojeda: So you remained dowgstairs.

Clifford: Right.

Ojeda: Did you ever see this guy again after that?

Clifford: About 20 minutes when the police arrived, then about 5 or 10 minutes

later he came walking back towards me.

Ojeda: About five or ten minutes he came walking back towards you. You were still

at that same step.

Clifford: At that same spot.

Ojeda: Where did he come, did he come from behind you?

Clifford: From behind me,

Ojeda: And what did he say to you, if anything?

Clifford: He said...I don't know.if it was before or after, I'm not sure but he

said he was waiting on a cab, tired of waiting on people, he was waiting on a cab.

Ojeda: So he said to you something to the effect, he's tired of waiting on people,

he's going to catch a cab or he's waiting for a cab,

Clifford: Right.

Ojeda: But you remember at what point he had said that to you.

Clifford: Right.

Ojeda: When you saw him again the second time, you said about 5 or 10 minutes had

passed. So all told, you're looking at between 25 and 30 minutes had passed from

the first time that you saw him hanging off this baticony, and now this time that

he's coming back. Is that correct?

Clifford: Right.

Ojeda: And when you see him come back the second time, does he look any different

than he did from the first time?

Clifford: His eyes are still big, but he had no sweat on his face like he had the

first time.

Ojeda: His eyes were big. And you said that he didn't have any sweat because the

first time he was very sweaty. So he just looked normal, I guess.

Clifford: He didn't look normal. I thought he was high on drugs, but the way his

eyes big, (unintelligible)...

Ojeda: But you don't know for a fact if he was, in fact, high.

Clifford: No.

Ojeda: He never said anything to you about that. About how long does he stay there

with you the second time.

Clifford: I wasn't really paying attention to how long he was there. One minute

he was there and the next minute he was gone.
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Ojeda: Do you know where he went? Do you know, if in fact, the cab picked him up?

Did you ever see a cab arrive?

Clifford: No, I didn't.

Ojeda: And once he leaves, what happens then?

Clifford: Well, the lady stays in the building, she came downstairs and asked me

did I see anything. The only person I see was the guy who lives in the building

and she said (unintelligible) and I seen him hangdrop off the second floor. She

said, be quiet and took me upstairs to the officer.

Ojeda: So you told her basically what had happened.

Clifford: Yes.

Ojeda: Do you know who this black female is?

Clifford: I don't know her by name, but I see her everyday.

Ojeda: If we can go back to the guy just one more time. When he comes down the

second time and he makes that1statement to you, you believe might have been at

that'time about waiting for the cab. Did his speech sound funny, I mean like was

he slurring or anything, as if he was high?

Clifford: No.

Ojeda: No. Was he walking funny as if he was staggering, along that line.

Clifford: No.

Ojeda: So you tell this lady then what had happened. And what does she do?

Clifford: She told me, I was talking to her. She said ash, be quiet and she

then took me upstairs to the officer at the apartment then that's when I found

out what had happened.

Ojeda: When you went upstairs to the apartment, you found out that somebody had

died.

Clifford: No, that somebody had broken in the house.

Ojeda: This guy that you had mentioned to us all along here, you said that you

didn't know his name, is that correct?

Clifford: Right.

Ojeda: But you'd seen him several times.

Clifford: Right.

Ojeda: Did there come a poiùt in time when another detective by the name of

Detective Spotts came to you on October 5th and showed you a line-up.

Clifford: Yes it was.

Ojeda: I'm showing you that same line-up right now. Is that correct?
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Clifford: Yes sir,

Ojeda: In viewing the same lin.e-up, who is the gentleman that you saw jumping off

the balcony on the day October 2nd?

Clifford: This guy here #2.

Ojeda: Number 2, and you don't know his name. Do you know his name now?

Clifford: Jose. I think that's his name.

Ojeda: So since this time you've come to find out that his name was Jose.

Clifford: Yes I did.

Ojeda: You don't know his last name though.

Clifford: No I don't.

Ojeda: I'm now showing you the back of that same photo. It's dated October 5, 1992,

5:31 p.m. Is that in fact your name?

Clifford: Yes it is.

Ojeda: And that down there is the detective that showed it you. Those are his

initials R.S. for Richard Spotts. At this time let the record reflect that the

photo of Jose Jiminez has been identified by Mr. Merriweather. Is there anything

else at this particular time, Clifford, that I failed to ask you that you feel

is important to this particular case.

Clifford: No it isn't.

Ojeda: Is the information that you gave true and correct?

Clifford: Yes it is.

Ojeda: The time now is 3:28 p.m. and this concludes this statement.

Transcribed by Millie Manzo, November 4, 1992

CEIFFORD MERRIWEATHER

WITNESS my hand and official seal this day of , 1992

Notary Public in and for the
State of Florida at Large

MY COMMISSION EXPIRES:

Case No. 92-28261
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This is Detective Ojeda with the North Miami Police Department. Today's date is

October 19, 1992. The time is 4:15 p.m. We're at 13725 N.E. 6th Avenue, Apt.

#307. With me and present in the room is Detective Donald Diecidue of the North

Miami Police Department, also present is Mary Grimminger. This is in reference

to North Miami Police case #92-28261, a homicide which occurred on October 2, 1992,

at approximately 8 p.m.

Ojeda; What I'd like to do first of all, Mary, is I'm going to ask you to raise

your right hand and I'm going to swear you in. Do you solemnly swear that the

information that you are about to give is the truth, the whole truth and nothing

but the truth, so help you God.

Mary: I do.

Ojeda: . If you could just speak up a little.

Mary: I do.

Ojeda: What I'd like to do first of all, Mary, is I'd like you to give me ýour

name and spell your full name for me, if you could.

Mary: Mary Grimminger. G R I M I N G E R

Ojeda: Do you have a middle name, Mary?

Mary: Yes, Elizabeth.

Ojeda: Elizabeth, okay. And how long have you resided here at these apartments?

Mary; 21 years.

Ojeda: 21 years. As I told you earlier, we'd like to talk to you and take this

statement in reference to the homicide which occurred on October 2nd of Phyllis

Minos in Apt. #207, and I'd like to bring you back to that night of October 2nd

at approximately 8 p.m. and if you could tell me how you became involved on that

particular night.

Mary: Virginia and I had just come up the stairs from shopping and we went into

her apartment and put the packages down and then I came up to come up to my

apartment. When I reached my apartment, after I got into the door, I heard a

thump and I came out and I started to go down that way and Virginia came and

called me and asked me for Phyllis's phone number.

Ojeda: What I'd like to do first of all, Virginia, who is Virginia?

Mary; Virginia is my friend of 21 years, she's lived here 21 years, too.

Ojeda: Do you know Virginia's last name?

Mary: Terence.

Ojeda: Terenco. Do you know what apartment Virginia lives in?

Mary: 208.

Ojeda: 208. So you had gone shopping with Virginia.

92-28261
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Mary: Right.

Ojeda: About what time did you come home?

Mary: About 8 o'clock.

Ojeda: About 8 o.!clock. And where did Virginia park?

Mary: She parks right down there at the foot of the stairs.

Ojeda: At the foot of the stairs. That would be the parking lot at the southeast

end.

Mary: Right.

Ojeda: And both yourself and Virginia erited the car.

Mary: Right.

Ojeda: And did you see anybody at that particular time when you exited the car?

Mary: I seen Jose come down the stairs.

Ojeda: You saw Jose come down the stairs.

Mary: Right. He said good evening to Virginia and he went. We thought he went home.

Ojeda: Who is Jose?

Mary: He lives in 309. He was a neighbor of ours.

Ojeda: What is Jose's last name, do you know?

Mary: I know, but I could never say it. (Unintelligible)

Ojeda: That's okay. When you saw Jose, do you recall what he ·was wearing?

Mary: Not really. I thought he was wearing (unintelligible) cap.

Ojeda: A cap. Do you know what type .of cap or what color the cap was?

Mary: A baseball cap.

Ojeda: Like a baseball cap. Was it a light colored or dark colored baseball cap?

Do you recall that?

Mary: I really don't remember.

Ojeda: Do you remember anything with regards to his hair?

Mary: He always wore it long.

Ojeda: Was it long?

Mary: And he had an earring.

Ojeda: And he had an earring. Was it long on this particular night?

Mary: That I couldn't make sure. Sometiiñes he wears it in a pony tail.

Ojeda: Sometimes he wears it in a pony tail. Do you know if this particular

night he had it in a pony tail.

Mary: No.

Ojeda: Do you remember anything else about what he was wearing on that particular

night?

Mary: No.
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Ojeda: So after you saw Jose, did you see where he .went?

Mary: No, he just went around the corner of the building, and we went upstairs

so we don' t know.

Ojeda: And you were bringing packages to Virginia's house?

Mary: Right.

Ojeda: And after you helped Virginia bring the packages, you said you came upstairs.

Mary: I came up to my apartment.

Ojeda: And when you came up to your apartment, what happened then?

Mary: When I got into the dining room, I heard a thump.

Ojeda: You heard a thump.

Mary: Like a body falling. I went outside, I took a couple of steps outside when

Virginia called me and asked me for Phyllis's phone number and I said what's

wrong. She said the screen door is open. I don't like it. So I went down

(unintelligible) came up. She heard the thump too.

Ojeda: This thump that you heard, was it very loud?

Mary: Yes.

Ojeda: And you said it came from the area of your dining room.

Mary: Right.

Ojeda: And at that particular time, you then hear Virginia, n.....

Mary: Virg;i:nia:called 1ae and asked me for Phyllis's phone number.

Ojeda: You had gone outside to see what the thump was, but you had no idea at that

point what it was.

Mary: No.

Ojeda: And you heard Virginia call to you for Phyllis's telephone number.

Mary; Right.

Ojeda: And you become concerned.

Mary: Right. I asked her what happened since her door is open. I don't like it.

So I went down and just then Lucretia came up, for she heard the thump too. We

went over to Phyllis's door, the screen door was open and the outside door was a

little bit open and Lucretia put her hand on it. She said it's open and then they

slammed the door from the inside.

Ojeda: When you got downstairs, did you, Virginia and Lucretia walk to the door

together.

Mary: Right.

Ojeda: Was the door, in fact, open when you walked through the screen door?

Mary: No, it was open that much.

Ojeda: Are we talking about the screen door?

Mary: The screen door was half open.
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Ojeda: The screen door was half open.

Mary: It drew our attention to it.

Oj.eda: Was that unusual?

Mary: Yes.

Ojeda: Why is that?

Mary: Because she never left her screen door open that wide. She never left it open.

Ojeda: She, meaning who?

Mary: Phyllis.

Ojeda: Phyllis?

Mary: Yes.

Ojeda: How long did you know Phyllis?

Mary: Phyllis has been living here, I'd say, about 12 years, I believe.

Ojeda: And all during that 12 year time, have you ever known Phyllis to leave the

or the screen door, I should say, half way open?

Mary: No.

Ojeda: So that's what drew your attention. Do you know why the door was open?

Do you know if something was propping it open, or did you notice?

Mary: No, there was nothing propping the door.

Ojeda: So the three of you walked over to the door and did you try, or anybody try

knocking on the door. Did you try knocking on the door?

Mary: No, because the door was partly open, and we thought Phyllis had a heart

attack and we were going to go in.

Ojeda: Were. you aware that Phyllis had a heart condition?

Mary: Yes.

Ojeda: So when -you walked over to the door you saw the inside door,also, in addition

to the screen door. You saw the interior door partially open.

Mary: Yes.

Ojeda: About how far would you say that screen door was open?

Mary: About an inch or an inch and a half.

Ojeda: About 1" or ll". Then what happened?

Mary: Lucretia put her hánd in to walk in. We were going to go in because, a week

before that she had fainted out in the parking lot, and we thought that's what

happened now. We went in to help her. But somebody from the inside slammed the

door shut and locked it.

Ojeda:. When this person slammed the door shut, did he slam it very hard or was it

just that somebody closed it from inside.

Mary: He forced it and bolted it like that.
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Ojeda: Somebody forced it. And then you said they locked it. Did you actually hear

the locks thrown.

1èary: Yes.

Ojeda: You heard the locks actually being thrown from the inside.

Mary: Yes.

Ojeda: Did anybody try the door at that particular time once it was locked.

Mary: No. Then we went to call the police.

Ojeda: Did Virginia immediately go to call the police?

Mary: Virginia went to call the police. I stood outside the door in case anybody

came opt .

Ojeda: Prìor to calling the police, did Virginia go and check anything to make sure

that Phyllis was, in fact, home?

Mary: She went down to see if her car was there.

Ojeda: And. when she did and she came back, she obviously..

Mary: She said her car is there, so she went and called the police.

Ojeda: So she went and called the police. And while she goes to call the police,

what happ-ens at that point?

Mary: Just then Jose came down the stairs and there's Lucretia running after him.

Ojeda: So. Jose comes back down the stairs. When you see Jose come down the second

time, about how much time had lapsed between the first tîme you saw Jose when you

came into the parking lot with Virginia from grocery shopping...

Mary: About 30 minutes I would say.

Ojeda: I'm sorry, I interrupted you.

Mary: About 30 minutes.

Ojeda: About 30 minutes. So about 30 minutes later while Virginia goes to call the

police, yourself and Lucretia are still at the front door, Jose comes downstairs.

Did Virginia come back at this point? ·

Mary:. Virginia went into her house to call the....Lucretia went over this way to

stand by the railing. So when Jose came down he saw Lucretia and asked her what

happened. Then Virginia came out.

Ojeda: When he asked Lucretia what happened, do you know what Lucretia told him.

Mary: That Phyllis suffered a heart attack.

Ojeda: Did she say anything else to him?

Mary: No. Then he went to the railing and looked all around and Virginia then came

out and then he asked her if she could use the phone.

Ojeda: When Lucretia told him that Phyllis had a heart attack, he meaning Jose, walked

over to the railing at the south end of the building by the garbage chute and he was

looking over the railing you said.

92-28261 5
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Mary: True.

Ojeda: And then Virginia came out?

Mary: Right.

Ojeda: He asked to use the telephone at that point?

Mary: Right.

Ojeda: And did he say what he was going to use the telephone for? Did you hear..

Mary: He wanted to call a cab.

Ojeda: He wanted to call a cab. Did you hear him say that he was going to call a

cab, or did...

Mary: No, I turned away then.

Ojeda: You were where.

Mary: I just turned away because I was looking at something else down the hall.

Ojeda: Did you ever see him come out of Virginia's house?

Mary: No, I didn't because by that time the police were here.

Ojeda: When you saw Jose the second time, was there anything different about him

the second time that you saw him than the first time?

Mary: I didn't take notice of him.

Ojeda: You didn't take notice of him. Was it unusual for the front door to Phyllis's

house be open?

Mary: Yes.

Ojeda: It is. In the past, has she ever been known to leave her front door, her

rear door open?

Mary: She always leaves the door open, but the screen is always closed, and that's

what brought our attention that the screen was half open. That night when I went

down the stairs, I always make Virginia (unintelligible) the car when she comes home.

And as I was coming down the stairs, Phyllis was just coming back from the garbage

and I saw her go in the house and her screen door slammed shut because the

(unintelligible) on it is broke. And I was going to call to her and say Phyllis

lock your door because I didn't hear her lock the door. And then I thought, mind

my business, maybe she's going back out again. That's all.

Ojeda: And that was it. Mary, is this statement true and correct to the best of

your knowledge.

Mary: Yes, I do.

Ojeda: Is there anything else that I failed to ask you that you feel is important

to this particular case at this time?

Mary: Nothing that I know of.

92-28261
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Ojeda: The time now is 4:28 p.m. and this concludes this statement.

Transcribed by Millie Manzo 11/6/92

MARY GRIMMINGER

WITNESS my hand and official seal this day of ,· 1992

Notary Public in and for the
State of Florida at Large

MY COMMISSION EXPIRES:

Case No. 92-28261
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Filing # 76259261 E-Filed 08/10/2018 09:$5: 1 AM

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO. 92-34156-CF

STATE OF FLORIDA,

Plaintiff, EMERGENCY MOTION, CAPITAL CASE
DEATH WARRANT SIGNED; EXECUTION
SET FOR AUGUST 14, 2018.

v.

JOSE ANTONIO JIMENEZ,

Defendant.

NúTICE OF FILING OF RECORDS THAT REPOSITORY FIRST RECEIVED
FROM THE NORTH MIAMI POLICE DEPARTMENT ON JULY 25, 2018

COMES NOW, the Defendant, JOSE ANTONIO JIMENEZ, who, in light of the

circuit court's order granting Mr. Jimenez permission to release records that records repository

first received from the North Miami Police Department (NMPD) on July 25, 2018, and were not

in the NMPD's prior submission of records in 1999, gives notice of the filing of the attached

material. In his 3.851 motion filed on August 6, 2018, Mr. Jimenez alleged that he first had

access to the attached records on July 30, 2018, when the circuit court granted his motion asking

for access the NMPD records that the repository received on July 25, 2018. Until the circuit on

August 9, 2018 issued the order granting Mr. Jimenez permission to release the attached records,

the order granting him access to the records precluded him from releasing or disclosing the

records without the circuit court's permission. Thus, Mr. Jimenez was unable to show the

records to any potential witness to develop evidence regarding the impact of the State's failure to

disclose the information. He was also unable to investigate whether the information now shown
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by the previously undisclosed NMPD records to be false or misleading had an adverse

impact on Mr. Jimenez's Sixth, Eighth and Fourteenth Amendment rights. For completeness

purposes, Mr. Jimenez is attaching to this notice all of the 81 pages of material that he served on

the NMPD, the State and Judge Hersch on August 6, 1992. However in attaching the records to

this notice, Mr. Jimenez groups the records into various categories:

1. Attached to this notice as Appendix AA are the previously undisclosed

handwritten notes that, based on the handwriting, were written by Detective Diecidue. Appendix

AA contains 10 pages of handwritten notes. An attempt has been made to arrange the notes in

chronological order. The first eight pages contain notes that appear to concern police work done

in connection with the Minas prosecution. The notes on the last two pages appear to concern the

Debas prosecution.

2. .Attached to this notice as Appendix BB are the previously undisclosed

handwritten notes that, based on the handwriting, were written by Detective Ojeda. The notes in

Appendix BB are notes that are related to the Minas prosecution. Appendix BB contains 22

pages of handwritten notes. An attempt has been made to arrange the notes in chronological

order. Some ofthe handwritten notes on a particular topic extend on to a second page, When that

occurs, an effort has been made to keep what appears to be a second page behind the first page.

3. Attached to this notice as Appendix CC are the previously undisclosed

handwritten notes that, based on the handwriting, were written by Detective Ojeda. The notes in

Appendix CC are notes that are related to the Debas prosecution. Appendix CC contains 12

pages ofhandwritten notes.

4. Attached to this notice as Appendix DD is what appears to be an 11 page

document that had handwritten questions and answers to the question. "Det Ojeda" appears at
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the top of the first page, and the questions pretty much track the questions asked by the

prosecutor, Anne Lyons, who did the direct examination of Detective Ojeda, and the written

answers pretty much track the answers given by Detective Ojeda to those questions when he

testifted at Mr. Tunenez's trial. The questions and answers set out in the document were clearly

not written by Detective Ojeda; they but appear to have been written by Ms. Lyons.

5. Attached to this notice as Appendix EE is a collection of material relating to

Jeffrey Allen, a jailhouse informant. Appendix EE contains 8 pages. The first page is a phone

message from Allen that was received by the NMPD on February 8, 1993. It is followed by six

handwritten pages by Allen. The pages address the reader as "you." It is clear from the content

of what is written that pages are being written for one or more police officers with the NMPD.

The last page is a list of Allen's demands which he apparently wants in exchange for his

testimony against Mr .Jimenez.

6. Attached to this notice as Appendix FF are 8 pages of handwritten notes that are

written by different individuals presumably with the NMPD. While these pages of notes were

not previously provided to Mr. Jimenez, at this time he has been unable to determine what, if

any, significance these pages of notes have for him. They are included for completeness

purposes; but also because sometimes the significance of a document is not immediately

apparent.

7. Attached to this notice as Appendix GG is one page that contains two phone

messages. Both message are for Detective Ojeda. The undated message is from Ali, the "cab

driver." It includes his phone number. The second message is dated 9-1-93. It is from Al

Gandero with Metro Cab and provides a phone number for him. This message indicates it is
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regarding "Anwar Ali" and provides the same number for him that appears for Mr. Ali on the

first phone message.

8. Attached to this notice as Appendix HH are 7 pages relating to Steve Sessler. The

first page is a FAX cover sheet sent from Mr. Sessler to Detective Diecidue on October 16, 1992.

This shows that Mr. Sessler was in contact with the detectives on the Minas case within two

weeks of the homicide. The remaining 6 pages appear to be Mr. Sessler's handwritten notes

regarding the Debas case.

9. Attached to this notice as Appendix II are 2 pages of handwritten documents. Mr.

Jimenez has yet to determine whose handwriting appears on these two pages. However, it pretty

clear that these pages relate to the Debas case.

Respectfully submitted,

/s/Martin 1 McClain
MARTIN J. MCCLAIN
Florida Bar No. 0754773
McClain & McDermott, P.A.
Attorneys at Law
141 N.E. 30* Street
Wilton Manors, FL 33334
(305) 984-8344
mammechés®gúñ;im
Counsel for Mr. Jimenez

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Notice ofFiling has been

furnished via the e-portal to all counsel of record on this 10* day ofAugust, 2018.

/s/Martin1 McClain
MARTIN J. MCCLAIN

4

670



Appendix AA

671



ma ''

........... . �042�042. " -

... ...-a...¬.--

..__. .._ _.._ _.... ..._....._..... _...._......_.... ......-- · -. ---.----- . -- ----- --- -------~~·-------~'-"

........,.._,. .,.... --~ .··--~~-·~~~~~~~'"-~"¯~'~"''"''~"" ~~~'~

672



.

3

... ....... ._,..... - -- - --'
.......... ..... ......_ . ....... . .--..---- ---.~ ---- ~~------"" --**-

. ...... . ... ...... _.....--..-.. --- -- -

t

...._ . -...._....

a . . "

.
.

s .

... ..,, .. ........ . - -

I

,,,_,.,,.._......__. -,......-.a.- '--- --~ -----"---'--"

l I
. ...4....,.. .-=... �042-- -.=4-4 '.'. " -''*"*-=' -""'""-"" ' ""

l :

.................,..,., ...... .....-...- . - j.P---- ---- "· - -- ------'--' "'-""'' -~- "- -

. .. ................-,~.. . ..- .....- - - -----" '-' ----"'' "'''' -

.__.._,_____...___.-.._--- --------

.. ._..._........ ......._.-__...l. .--------- ------------ -""-- --~-"'~" "~~'-
I

. . ...... , . . .. . ... - - �042=e". - ^· - "*'" **

. . .. . .. . . .. -... - --- - - -- ··"- - - -- '"

673



71 R+. S bepr9

" �060 h e a . ... .

674



eca-coawwagi.. -.a..ma.. �042-�042.r.. �042�042�042.=*.......... - ..sw¬ .., * �042=c=..==.e..e4 ..�042..a-,ami....+ ........ ., ,,q, , ...... .... ,, - ,, ,,, ,, ,,, , ,, ,,.... ,., ,,, .... ..,,, ......., .

. . E nawà a h4L20h . .

U20ò..

-...--...--....-- ,...,---................-.......-............ .. -..- -...-,.-...........,,....---......----.......-............... ........ .-.....-__........--,_.........-- .. --,___.

hLaw.wA_. Á . . o ,.19sshsshw À_1hl....

. Ar L 4 »A pguend___

. __ .e A n._Ae sa L.nM.._ . .._

. .., ..-. �042...... ....... ... -..., ........ ...... . , ,,,,, .., .. ...,.., .,,,,,,.. ,. . ..n, ,,,, .. . ...-.... a..#�042, ....... ... ... .......... ,..

____.Ã.._..Shì cA_ u£5__ n..Aht h o _ AU W

. ..... MMMA .A A stuhràlhA__.

., .. . . . - ,.. .... -....... .. . . .. . ..... . , ,, . . . ... . . .. . ... . . . , , ,. . . .. . . . . . . .. ,,, , ... .. ,, ..., .. . . .. ,, . . . . .. . . ... .. . , .

I !*

675



F
F

i
2

4
e

5
a

e
c

e
F

y
1
'

F
7

'
n

*
(

c
p

a



677



es-mu

--C w+.. c CLLo t ½T

|| __._... · -

678



(w)

o 0 0 u en

o to A è saudò _ Q.¼o W 4 \,7 T'«

o OA a t.alA R, sc U>k

679



a to a o - e s

O d y °

° o v v

t a c c

680



C .

p

681



Appendix BB

682



T h 736 6(Åt.4fL4

> Eß f..££/f.WfÑ/

/ 77F9fd) / A £ ~ ÚÑÒ

aA¢ 75-~7TS/

# aca AJ1' T 7 #

/2 sd ks á Ás a/8 #0ay

O

a . a e a m --

p . e a a en y a a h a es we to �042�042 n �042

683



- f�060

cJ/g, 5 0 7 fø¯ A4/srw 24W---
6 W Goa áma 4W6D Amc As

A JÃ¼eb hou od J/Ás k fhÁm #*Æ-

ad-i a cad -

Sa/Á a áÁb kot X ¿W

cd12 '

684



714ndo //aeaea ßds

O os Ab9t|7Eaøv 2r5 -fÅeax B4 esaa .Q 9yri)
aø g Ga0 - ofsíy' C¬a

eø ßdcs ' ocir
M £ai»'Àz. Losu/

Æsys aWae a)'& fs af¿hot cwaa4)

9bcte av 4)

c av8 - 6a &s is gæd

685



e . k de aeA~ AA

/p Aff o/c . 'b72r

/ áræs a7WÁs

//6 Mies Aw'ens Aed&d6

oa Amds sads Dosy

//$°p jwad- Jøvsy Gshzt - Ada: 2 ¤+s Wardss

/9 Aww d&'m <f87«s

L aaeao 13 /ktLawa A&m M

34 seass Adew - Aseme XLeesaá

J A7ta nrer Aber -dwELMkééEL
#c. 947-w/

'2p Àp-fel Aa/a ABOLO

686



687



7 P&B

.. n " "

/ Gnta @ M/A

n = a

. .. h na a

688



a e a e

a a m

689



J f9 d¢p 2dfuue -A ¼ yau Abd- pæ~<
<d)patede Acab

em xhæ»dr - Rau 75ym, à�523o/

#l _.

6/au Jw

690



04 a - Sf5 7/02 .-.

cmL g/4 /fwa.

cata # - Aua ok #do

691



1 kh A 6

e a . p ø s e a se

e e a e a , o men . a ..a a e an a a a e a e a e a p �042 ... -...

m . a a e s a a a . .. a m �042 .. a �042

692



101

s dab4.s 4ssu /+y

44 % air ar h 2 Aee94

e a ... n . . -4 e amis . . esa en a e a a a sai

a nege-�042 p na e een - - - -·

... �042=seus�042�042as s �042 I was�042�042 sea esa ama na na a �042

693



/ W aat e

.......-,,....--. ....... .-..........- . ... ........... ..................... ... -...... . .-. -- --------.---.-.-- ---*- . ---- --=-----a-------~~�042=-------*---r "-. �042~~-

..- .. ....--.-.. -...- - -- ..... ......-........-.......,,......-.....--.....-....-... ---.-.--...-.... -. --. - - -- -- -..----¬ -¬¬ �042�042�042------,..--.. .- - ---- " · - - ---~*---~- -- - ----'-

694



h

695



, J t

e a e a "

696



A oc aac

697



&*
beam A e 'dwy er×c at rta 4n3

/ f�0601%w
ô¼y/aa #Á/s 77ews " (ÆÉudé¼0yss

à- a/e/r o/A 1 o/s ss;ea du) ffs

X- hom @ dás 6«J sm afme /4 gpavl

?L a/ ,eWea) / M Mux2.

r d ' d~ wA ,asd den /mu £dárr
x- ada e 6JMµ /" '
x- nap.s4A de.d~l A«£ -sloca,k__

698



a

% nsaamma-. p s

699



. I
I

@ 74 /4 MÍÿ

nr - dabdy,d

s À ha a

700



701



702



h e Hde

703



G

704



Appendix CC

705



s

... . . k �042""

1

....-........ ---....- ...-- -- --+. ---------~~~~-=-----* ' ' " '' '' "~~'""

... . . . . . .. . ...., . . . .. n. . - - + "" ''-*" ' ' *

,

..

.. . . . . .... ..--....... ...- ..,....-..-. ..-.- , . - -·· - -------- - - ·'-- --- --*-- '-'- " '

706



e

8

. . .. . . 1 -- - - - -

707



a

708



a a a e n

...a.. ...a . ... , a -. . ==

a s e e e

a a a a n. a

709



#pi>W nós Ad

710



711



712



713



714



715



!

716



717



Appendix DD

718



n ± QAd n

//resù /dv2

u e

719



i

b a

720



A t HH ~7 Anti ap 9a

daAl

A ôtrut c äo tautMzHrsn2x

ô 645/9ä cu hav»etep
Au .. eindre M¼Lc d J6W

h amas Æw..
n Adf 6cc«v(

721



ar a h

y

a

LI

9

722



- tu ndzrzh opiade su Ao
Asnwb cçßw

4 Paw h séna �060

w ks as ¼#kw
/Yv0 R r W74/ Á] á'6 |-

M /,A - ô{dn /~/ /'?ó£4// Á'óid

byAßwn ur31

d bm awé& h

h A'n n o»/ h> ans éshu
n ,

rv n /n. ao -/r12)afXn
723



iG

___ _______ , . ..........- ..... . .. .. - - --...- --.-----------�042---

! f. . . -

e

s a

11 ) n

724



67#7

/

a , - . .

t t
!.i
111

725



kigooseaty Ao i 1«ew . ..

£ uvédA Bauw_t__.._- .

/A)M u lao sA
t'uyav» ealk' )

næt an,MJGffc1

No/>LmßfabAasadio! �254hcaCL4af

ÔÁntnant CA;©s1 cu A

/¼/ hw

UWat un,fam h/ssh

726



. ., su,..I

hu 7?maman
ig/07/9a

pu / A AAA21

o /u

ML ÑÁthyAf /WAb{ l 64) (VAL*Lold

Åsód Piu 4 /h«sp Ofiur.

727



A hLn 40M /$6Í uMANAt222 /

ha namo

inD n an u u /°Ábyd

728



c 6 & T p

/A)Á fx d Cl�254¿YÀ-l kb

I

,, .... ... --ee ..... ,--as == -- - = '" *'

729



Appendix EE

730



I

:

p F5W5K®ERE y
WMMTugg

a

a

e
a

731



4

732



, . �042

e me a v

t.

733



I

li

734



ovt 2-/433

ca-a M aad&L
Ju»saf24sd

d .4 .La aa. A s»y<h

b e«A o Cou< ed6a�060<.

sk 9 --u-n.

735



19/ A«. L d

h d-LJL á dA

736



dad A

737



a Pnsoa, en B i'ec £mr werp

eSab, d y'e

) Juck 0 c.D ?fbt/ ..A .

738



Appendix FF

739



Der.
p?ap ay m>we

oa fxwrs (Fxon 7WF ht
oy 77/r F »r DeA)

/ rs 73 wor Th 7#r

7 /rA 7
}}r C /N R A

p p 7

u»7il LtJEP JF 77

Tä S/hty? 73 Á 277

# 1 s

. 843-?o Bf

odhnh /Á Me4)anf
,L>e72-:07 Æ%RMæd

BnP&E /

d 491-;2i>;2 )

/ Vr>

740



-aheøs

741



485

m �042 �042es �042

742



743



744



745



746



747



Appendix GG

748



749



Appendix HH

750



SESSLER & LOPEZ BWESTIGATIONS, INC.
4101 N.W. 2nd Street
Miami, Florida 33126

(305) 643-3380
yAy (305) 643-0476

DATE: - ------- - --- ---

Sincerely �042

NUMBER OF PAGES INCLUDING THIS ONE __...,_ _.____ -

751



()

i8 54 6 6747

614Gn u ß£vd

v
e.aL casAaxa,

. 307 599- 91/7

752



29"T v' Jv'r

vtX

o e-70 A7 ¯z/<

753



Sofm

754



t({-3i //pÃ PW-55

o/an Sydt+ AMA . Maue-

t 5 em

30 fm dA ©zf -----

�042r .. .....± I

755



'7n n ! 90 ^2 °6

7 / 00/ O_-------.

calks] 7no n 212- ~22£ --7

) 5 2¼ a)JM,.

756



., 7 i 7 ,2a 9 - a24tzg * ©

t

fåå/s H2p

I

757



Appendix II

758



"

o I

3 3 3 i ss ?tW

___.,.___.__........_.......---..---

. I ...._. -·-

a . .

a L
. L

._ __--_.------- - - ------ ------ --' -~¯-¯¯¯¯¯¯¯'¯¯ ~^~~~~¯¯¯¯¯¯'' ~

759



760



Filing # 76281862 E-Filed 08/10/2018 01:3 . 6 PM

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO. 92-34156-CF

STATE OF FLORIDA,

Plaintiff, EMERGENCY MOTION, CAPITAL CASE
DEATH WARRANT SIGNED; EXECUTION
SET FOR AUGUST 14, 2018.

v.

JOSE ANTONIO JIMENEZ,

Defendant.

FORMAL OBJECTION TO ANNOUNCEMENT THAT REHEARING MOTIONS
WOULD NOT BE ENTERTAINED AND PROFFER

COMES NOW, the Defendant, JOSE ANTONIO JIMENEZ, by and through

undersigned counsel to register his formal objection to this Court announcement when denying

Mr. Jimenez's motion to amend his 3.851 motion and when denying the 3.851 motion itself that

it would not entertain a motion for rehearing.

The US Supreme Court has written that "The death penalty is the gravest sentence our

society may impose. Persons facing that most severe sanction must have a fair opportunity to

show that the Constitution prohibits their execution." Hall v. Florida, 134 S. Ct. 1986, 2001

(2014). Under the circumstance of Mr. Jimenez's case given what has come to light in the past

two weeks and now the announcement that rehearing motions will not be entertain, Mr. Jimenez

is being deprived of a fair opportunity to show that his conviction and death sentence violate the

Constitution. See Abdool v. Bondi, 141 So. 3d 529, 556 (Fla. 2014) (Pariente, J., concurring)

("Recent cases such as Johnson and Swafford demonstrate this Court's commitment to thorough

judicial review of death penalty cases throughout the course ofproceedings, even after a death

warrant has been signed, and even though we ultimately reject the vast majority of successive

postconviction claims that come before us. In practice, the Governor is cognizant of this Court's
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role in ensuring that the defendant has had every opportunity to litigate any potentially

meritorious claims, and generally refrains from signing a death warrant for any inmate who is

actively engaged in litigation that may cast doubt on the validity of the conviction or sentence.").

Because Mr. Jimenez's death sentence was imposed prior to October 1, 1998, he came

within the scope of Rule 3.852(h) when his death warrant was signed as this Court discussed in

Abdool v. Bondi, 141 So. 3d at 551 ("Therefore, because rule 3.852(h) applies only to cases in

which a defendant's conviction and sentence of death was imposed prior to October 1, 1998, the

amended statute will not apply in any case in which the production of supplemental records is

governed by rule 3.852(h). See Fla. R.Crim. P. 3.852(h)."). And while due to shortiness of time,

Mr. Jimenez's hastily drafted 3.852(h) requests were found to be overly broad and burdensome,

the North Miami Police Department was able to send "any and all" of their records to the records

repository on July 20. The repository received those records on July 25. Mr. Jimenez asked this

Court for access to those records in order to ascertain whether there was anything there that

might provide a lead to pursue. This Court issued an order granting the motion on July 30, with

the caveat that Mr. Jimenez could not release or use any of the records that the NMPD had sent

to the repository with first obtaining this Court's permission.

Arrangements were made with the repository for Mr. Jimenez's counsel to have access to

the records - they were sent attached to a series of emails and on a CD overnighted to counsel.

While preparing and filing an initial brief with the Florida Supreme Court, counsel began

undertaking the review of approximately 1010 pages of records from the NMPD. Counsel also

arranged for an investigator to go to the repository in Tallahassee to compare some documents

being discovered in the new NMPD submission to the 1999 NMPD submission to double check

the conclusion that counsel began to draw that he had not previously seen a large number of

records because they were not included in the 1999 NMPD submission that he had in his

possession since shortly after his appointment ot represent Mr. Jimenez in 2002. In comparing

the old submission with the new submission the investigator was able to confirm that there was a
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large number of records that had not been provided previously. See Attachment. Most, if not all,

of the records not previously provided were handwritten notes or memos or writings of some

kind.

Then Mr. Jimenez's counsel began examining the pages of handwritten material. As this

Court noted in Johnson v. State, 44 So. 3d 51 (Fla. 2010), deciphering handwritten notes and

unlocking their meaning and the constitutional claims arising from them can be a grueling, time

consuming task. And that means that because of the warrant if it takes as long as it did in

Johnson v. State to discover the constitutional deprivation, it will be too late for Mr. Jimenez.

Mr. Jimenez has found to his mind surprising and down right shocking information

contained in the previously unseen notes.

It appears that the notes of Detective Ojeda, the lead investigator, and Detective Diecidue

if not lied, endeavored to deceive when they were deposed by Mr. Jimenez's trial counsel.

This has been discovered in the past ten days. And counsel is frnatical trying to piece

these notes together and understand what occurred while the clock ticks down on Mr. Jimenez's

life.

Rule 3.851 envisions that capital collateral counsel will have a year from a discovery like

the one that was made here in the past ten days, to investigate, prepare and file a motion to

vacate. But due to the pending death warrant, Mr. Jimenez will not have what anyone without a

death warrant would have, a fair opportunity to present his Sixth and Eighth Amendment

challenge to his conviction and sentence of death.

Any fair reading of the notes regarding Ojeda's meeting with Mr. Jimenez on October 5,

1992 at 3:55 pm shows that Mr. Jimenez sought to provide a wealth of information to the police

in order to demonstrate his innocence. Yet, in violation of Rule 3.220 his statements were

withheld from his counsel. Instead, Ojeda and Diecidue clearly sought to keep this from counsel.

The official report said that all that Mr. Jimenez did was say he was innocent and invoke silence.

In depositions, Ojeda and Diecidue testified under oath that Mr. Jimenez made exculpatory

3

763



statements. Dieicidue went further and said Mr Jimenez did not talk, did not tell them anything.

Just look at the Ojeda and Diecidue's handrwitten notes and compare that to their testimony in

depositions. Whether it is called lying, confabulating, dissembling, prevaricating, obfuscating or

equivocating, the bottom line is they hid the truth from Mr. Jimenez's counsel regarding what

occurred when they met with Mr. Jimenez. The Florida Supreme Court said in Waterhouse v.

State, 82 so. 3d 84, 104 n.11 (Fla. 2012), "attorneys and judges should be able to rely upon the

veracity of a police report."

Faced with the handwritten notes showing deceptive behavior by two police officers, the

State has been expressing displeasure with Mr. Jimenez for seeking to demonstrate the

dishonesty and show how it effected his case, but has shown no concern that the police engaged

in such dishonesty behavior in order to tip the scales ofjustice against Mr. Jimenez.

This Court in its order denying pointed to trial counsel's cross of Ojeda in which Ojeda

was forced to admitted he signed a form stating he had witness Mr. Jimenez's signature when in

fact he had not. So the fact that it came out that Ojeda had fudged a bit when he said he

witnessed a signature when he hadn't, means that Ojeda's dishonesty is congenital and

should be just accepted as part of the criminal justice system. Really!

What about what was said in Florida Bar v. Cox, 794 So. 2d 1278, 1286 (Fla. 2001): "

"[t]ruth is critical in the operation of our judicial system and we find such affirmative

misrepresentations by any attorney, but especially one who represents the State of Florida, to be

disturbing."

Not only is Mr. Jimenez being denied a full opportunity to pursue this information that he

received with the past 10 days due to the pendency of a death warrant, this Court has denied the

3.851 motion in essence saying dishonest cops are endemic to the criminal justice system and

Mr. Jimenez should have realized that and since he failed to do anything about it sooner its too

late now, and then said it will not entertain a rehearing.

Mr. Jimenez is being deprived of his Sixth, Eighth and Fourteenth Amendment rights,
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and he files this formal objection. He asks for what the US Supreme Court in Hall v. Florida said

he was entitled to - a fair opportunity to demonstrate his conviction and sentence of death stand

in violation of the Constitution.

This Court just gave him permission to release the NMPD records and talk to witness and

investigate his claims. In effect, he has been deprived of the ability to investigate, develop, and

present the full claim. Even now, he is out of time. He objects.

Counsel apologizes he has no time to have this pleading proof read.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 10'' day of August, 2018, I electronically filed the

foregoing motion with the Court's electronic filing system which will send a notice of electronic

filing to opposing counsel of record.

Isl Martin J. McClain
MARTIN J. MCCLAIN
Fla. Bar 0754773
McClain & McDermott, P.A.
Attorneys at Law
141 NE 30'' Sæd
Wilton Manors, FL 33334
martymcclain@earthlink.net
(305) 984-8344

COUNSEL FOR MR. JIMENEZ
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Filing # 76269825 E-Filed 08/10/2018 11:29:25 AM -

IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, EXECUTION SCHEDULED
Plaintiff, FOR AUGUST 14, 2018, at

6:00 p.m.
v.

CASE NO. 92-34156-CF
CAPITAL CASE

JOSE ANTONIO JIMENEZ,
Defendant.

STATE'S MOTION TO STRIKE DEFENDANT'S "NOTICE OF FILING OF
MATERIAL THAT WERE AVAILABLE TO TRIAL COUNSEL"

The State of Florida, by and through undersigned counsel, hereby files this

Motion to Strike Jimenez's '�060ticeofFiling ofMaterial That Was Available to Trial

Counsel", filed on August 10, 2018. The State submits:

The State's Motion should be granted because Jimenez's pleading is irrelevant

and fraught with speculative information that postconviction collateral counsel

believes was the only material available to defense trial counsel at the time of trial.

The Record on Appeal and Trial Transcripts, which this Court has in its possession,

is what was relied on in denying Jimenez's sixth successive postconviction motion

for relief. Postconviction counsel now picks and chooses material that has been in

the Record for almost two decades and adds argument which circumvents this

Court's order indicating no rehearing would be entertained.

Moreover, these filings and argument could have been made initially in his

postconviction motion and should have been argued during the Huffhearing held on
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August 8, 2018. Without any authority of law, postconviction collateral counsel has

created an unauthorized opportunity to file duplicative materials that have been in

existence for nearly 20 years in lieu ofthis Court's clear and unambiguous statement

that it would not hold a rehearing. Accordingly, this Court should respectfully strike

Jimenez's instant Notice ofFiling.

Respectfully submitted,

PAMELA JO BONDI

ATTORNEY GENERAL

/s/ Lisa-Marie Lerner

LISA-MARIE LERNER
Assistant Attorney General
Florida Bar No. 0698271
Office of the Attorney General
1515 No. Flagler Drive, Ninth Floor
West Palm Beach, Florida 33401
Telephone: (561) 268-5203
lisa-marie.lerner@myfloridalegal.com
capapp@myfloridalegal.com

/s/ Melissa Roca Shaw

MELISSA ROCA SHAW
Assistant Attorney General
Florida Bar No. 99628
Office of the Attorney General
1 SE 3d Avenue Suite 900
Miami, FL 33131
Telephone: (305) 377-5441
Melissa.Shaw@myfloridalegal.com
capapp@myfloridalegal.com
CO-COUNSEL, STATE OF FLORIDA
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by electronic transmission to Mr. Martin J. McClain, Esq. on this date

August 10, 2018, at martymcclain@earthlink.net; the Honorable Judge Richard

Hersch at thersch@jud11.f1courts.org; Judicial Assistant Kelly Frecker at

kfrecker@jud11.f1courts.org; and Co-counsels Abbe Rifkin at

AbbeRifkin@miamisao.com, and Fariba Komeily at

FaribaKomeily@miamisao.com, and Lisa Kovalsky, Esq. at

LKovalskly@jud11.f1courts.org.

/s/ Melissa Roca Shaw

CO-COUNSEL, STATE OF FLORIDA

3

768



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL

CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, Case No. F92-34156

Plaintiff, Judge Richard Hersch

vs.

JOSE JIMENEZ,

Defendant

ORDER DENYING STATE'S MOTION TO STRIKE DEFENDANT'S 1 (SFICE©F
FILING OF MATERIAL THAT WERE AVAILABLE TO TRIAL dÓÜ SEL o

This cause having come before this court on the State's Motion to Strike Defendant's

"Notice of Filing of Material That Were Available to Trial Counsel" e-filed on August 10, 2018,

and having further reviewed the above-referenced documents and the court file, this motion is

denied.

WHEREFORE, it is ORDERED AND ADJUDGED that State's Motion to Strike

Defendant's "Notice of Filing of Material That Were Available t'o Trial Counsel" is DENIED.

This order and the materials filed by the Defendant are to be immediately transmitted to the

Florida Supreme Court.

Done and Ordered in Miami-Dade County this 10th day of August, 2018.

Copies to:
Martin McClain, counsel for Defendant
Lisa Marie Lerner, AAG
Melissa Roca,AAG
Fariba Komeily, ASA
Abbe Rifkin, ASA
All other counsel of record

Richard Hersch
Circuit Court Judge
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Filing # 76283081 E-Filed 08/10/2018 01:51:57 PM

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

STATE OF FLORIDA, CASE NO. 92-34156-CF

Plaintiff, EMERGENCY MOTION, CAPITAL CASE
DEATH WARRANT SIGNED; EXECUTION
SET FOR UGUST 14, 2018.

JOSE ANTONIO JIMENEZ,

Defendant. h- (

NOTICE OF APPEAL

The Defendant, JOSE ANTONIO JIMENEZ, by and through his court-appointed

counsel, files this notice of appeal. Mr. Jimenez appeals this Court's order denying his motion to

amend his Rule 3.851 motion, and he appeals this Court's order denying his Rule 3.851 motion.

Both orders issued on August 9, 2018. Mr. Jimenez appeals the denial of his 3.851 motion and

the denial of his motion to amend to the Florida Supreme Court. He appeals all adverse rulings

made in the course of the Rule 3.851 proceedings.

Respectfully submitted this 10th day of August, 2018.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Notice of Appeal has been

furnished via the e-portal to all counsel of record on this 10th day of August, 2018.

Martin J McClain
MARTIN J. MCCLAIN
Florida Bar No. 0754773
McClain & McDermott, P.A.
Attorneys at Law
141 N.E. 30th Sæt
Wilton Manors, FL 33334
(305) 984-8344
martymcclain( comcast.net

Counsel for Mr. Jimenez
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Filing # 76300293 E-Filed 08/10/2018 04:09:56 PM

§upreme �254ourtof floríba
FRIDAY, AUGUST 10, 2018

CASE NO.: SC18-1321
Lower Tribunal No(s).:

131992CF0341560001XX

JOSE ANTONIO JIMENEZ vs. STATE OF FLORIDA

Appellant(s) Appellee(s)

The application for stay of execution, filed in SC18-1247, is granted. The
execution of Jose Antonio Jimenez, scheduled for 6:00 p.m., Tuesday, August 14,
2018, is stayed pending further order of this Court.

The clerk of the lower tribunal having already transmitted the record on
appeal, any supplemental record shall be filed by 11:00 a.m. on Monday, August
13, 2018, and Appellant's initial brief on the merits shall be filed by 3:00 p.m. on
Friday, August 17, 2018. The answer brief shall be filed by 3:00 p.m. on Friday,
August 24, 2018. The reply brief shall be filed by 3:00 p.m. on Tuesday, August
28, 2018. Oral argument, if necessary, will be scheduled at a later date.

The deadline for trial court proceedings contained in this Court's scheduling
order dated Wednesday, July 18, 2018, is amended nunc pro tune to the date of that
order as follows: The proceedings pending in the trial court, if any, shall be
completed and orders entered by 4:00 p.m., Friday, August 10, 2018. As that
deadline has passed, no further proceedings in the trial court are permitted,
including filings by either party, without prior leave of this Court.

CANADY, C.J., and PARIENTE, LEWIS, QUINCE, POLSTON, LABARGA,
and LAWSON, JJ., concur.

A True Copy
Test:

Jo n A. Tomasino
Clerk, Supreme Court
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CASE NO.: SC18-1321
Page Two

cd
Served:

LISA-MARIE LERNER
MARTIN J. MCCLAIN
LINDA MCDERMOTT
MELISSA ROCA SHAW
ABBE SHEILA RIFKIN
FARIBA N. KOMEILY
KENNETH SCOTT STEELY
RYAN PADGETT
JOHN P. HEEKIN
DANIEL E. NORDBY
HON. HARVEY RUVIN, CLERK
HON. RICHARD L. HERSCH, JUDGE
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Filing # 76300293 E-Filed 08/10/2018 04:09:56 PMk

O

Supreme �254ourtof floríba
Office of the Clerk

500 South Duval Street

Tallahassee, Florida 32399-1927

JOHN A. TOMASINO PHONE NUMBER: (850) 488-0125
CLER www,floridaSupremecourt.org

CHIEF DEPUTY CLERK

JULIA BREEDING

STAFF ATTORNEY

ACKNOWLEDGMENT OF NEW CASE

August 10, 2018

RE: JOSE ANTONIO JIMENEZ vs. STATE OF FLORIDA

CASE NUMBER: SC18-1321
Lower Tribunal Case Number(s): 131992CF0341560001XX
Lower Tribunal Filing Date: 8/10/2018

The Florida Supreme Court has received the following documents:

Record/Transcript (filed 8/09/2018)
Notice ofAppeal (filed 8/10/2018)

The Florida Supreme Court's case number must be utilized on all pleadings and
correspondence filed in this cause.

cd
cc:
LISA-MARIE LERNER
MARTIN J. MCCLAIN
LINDA MCDERMOTT
MELISSA ROCA SHAW
FARIBA N. KOMEILY
ABBE SHEILA RIFKIN
HON. HARVEY RUVIN, CLERK
HON. RICHARD L. HERSCH, JUDGE
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IN THE SUPREME COURT OF THE ELEVENTH JUDICIAL CIRCUIT IN AND FOR DADE COUNTY, FLORIDA
IN THE CIRCUIT COURT IN AND FOR DADE COUNTY, FLORIDA

CASE NUMBER

DIVISION F92-34156
x CRIMINAL CERTIFICATE OF THE

OTHER CLERK OF THE COURT

CLOCKING

I, HARVEY RUVIN, Clerk of the Circuit Court of the Eleventh Judicial Circuit of Florida, in and for Dade County,

DO HEREBY CERTIFY that the foregoing pages, numbered 1 to 774 exclusive, contain a correct transcript of the record of

the judgment in the case of The State of Florida, Plaintiff, Versus JOSE ANTONIO JIMENEZ

Defendant, numbered_a true and correct recital and copy of all such instruments and proceedings in said cause as appear from the

records and files of my office which appear necessary to be included in the transcript of record-on-appeal in compliance with the

directions furnished me.

Pages numbered 0 TO 0 inclusive, embrace to transcribed notes of the Court Reporter, as made at

the (trial hearing) of said cause and certified to me by HIM/HER

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the Seal of the said Circuit Court of the

Eleventh Judicial Circuit of Florida at Miami, Dade County, this 13 day of AUGUST 2018

. TE

BY:
UTY CLER August 13, 2018
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