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Fili1Tgi# 76115341 E-Filed 08/07/2018 05:13:53 PM

3 9 e ne,
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,

IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff,

v.

JOSE ANTONIO JIMENEZ,
Defendant.

EXECUTION SCHEDULED
FOR AUGUST 14, 2018, at
6:00 p.m.

CASE NO. 92-34156-CF C.T.B.
CAPITAL CASE

STATE RESPONSE IN OPPOSITION TO DEFENDANT'S SUCCESSIVE
RULE 3.851MOTION FOR POST-CONVICTION RELIEF

The State of Florida, by and through undersigned counsel, hereby files this

Response to Jimenez's sixth Successive Rule 3.851 Motion For Post-conviction

Relief, hereinafter Motion, filed on August 6*, 2018. The State submits that the

Motion should be denied because it is untimely and without merit. Preliminarily,

the State had detailed the historical facts and procedural history of the instant case

in its prior Response, filed on July 25, 2018, at pp. 2-6. The State hereby adopts

and incorporates by reference that section of the prior Response.

Successive motions for post-conviction relief are subject to limitations under

established Florida law. As noted by this Florida Supreme Court in Hunter v. State,

29 So. 3d 256, 267 (Fla. 2008):

Claims raised in prior postconviction proceedings cannot be
relitigated in a subsequent postconviction motion unless the movant
can demonstrate that the grounds for relief were not known and could
not have been known at the time of the earlier proceeding. See Wright
v. State, 857 So. 2d 861, 868 (Fla. 2003). Rule 3.851 requires motions
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filed beyond the time limitations to specifically allege that the facts on
which the claim is predicated were unknown or could not have been
ascertained by the exercise of due diligence. Fla. R. Crim. P.
3.851(d)(2)(A). Furthermore, the rule requires successive motions to
articulate the reasons why a claim was not raised previously and why
the evidence used in support of the claim was not previously
available. Fla. R. Crim. P. 3.851(e)(2)(B), (e)(2)(C)(iv).

The instant Motion is comprised of Brady' claims which are based upon

conjecture and speculative interpretation notes, instead of the actual contents of

said notes. Moreover, even the information claimed to be Brady material was not

only previously disclosed but was also in the majority of instances previously

raised and rejected on the merits as well as untimeliness in Jimenez's second

successive motion for post-conviction relief, filed in 2005. See Jimenez v. State,

997 So. 2d 1056 (Fla. 2008), as revised on denial of reh'g (Sept. 29, 2008), as

revised on denial of reh'g (Dec. 18, 2008). As noted by the Court at that time, the

standard of review by this court is as follows:

This successive rule 3.851 motion was filed on April 28, 2005, which
is well beyond the one-year time period limitation after the judgment
and sentence were finalized-on October 30, 1997, when this Court
affirmed the convictions and sentence on direct appeal. Thus, to be
reviewed on the merits, each of Jimenez's subclaims must either be
based on (A) new evidence that would have been unknowable through
the exercise ofdue diligence or (B) a fundamental constitutional right
that should receive retroactive application and that was not established
before October 30, 1998. See Fla. R.Crim. P. 3.851(d)(2)(A)-(B). To
be considered timely filed as newly discovered evidence, the
successive rule 3.851 motion was required to have been filed within

i Brady v. Maryland, 373 U.S. 83 (1963)
2
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one year of the date upon which the claim became discoverable
through due diligence.

Jimenez v. State, at 997 So. 2d 1064 (emphasis added); see also Sireci v. State, 773

So. 2d 34, 41 (Fla. 2000) (finding claims procedurally barred because they either

were or could have been raised in prior proceedings and noting that "to the extent

that Sireci uses a different argument to relitigate the same issue, the claims remain

procedurally barred."). As seen below none of the information relied upon in the

instant Motion constitutes newly discovered evidence which could not have been

previously discoverable through due diligence; nor was any information

suppressed or exculpatory.

To establish a Brady violation, the defendant has the burden to show (1) that

favorable evidence - either exculpatory or impeaching, (2) was willfully or

inadvertently suppressed by the State, and (3) because the evidence was material,

the defendant was prejudiced. Strickler v. Greene, 527 U.S. 263, 281-82

(1999)(noting that, "strictly speaking, there is never a real "Brady violation" unless

the nondisclosure was so serious that there is a reasonable probability that the

suppressed evidence would have produced a different verdict"); Way v. State, 760

So. 2d 903, 910 (Fla. 2000). Even assuming, arguendo, Jimenez met the first and

second prongs of Brady, Jimenez clearly cannot satisfy the materiality/prejudice

prong. "The mere possibility that an item of undisclosed information might have

helped the defense, or might have affected the outcome of the trial, does not

3
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establish 'materiality' in the constitutional sense." United States v. Agurs, 427 U.S.

97, 109-10 (1976). The various items mentioned as newly discovered Brady

evidence are obtuse references to notes and were apparently thrown together in a

belated attempt to foster additional delay in this case. Nothing contained herein

qualifies as favorable 'evidence,' much less "materially" favorable evidence under

Brady because it does not "put the whole case in such a different light as to

undermine confidence in the verdict." Cone v. Bell, 556 U.S. 449, 470 (2009). Put

simply, all of the new Brady allegations raised herein are so insignificant they

cannot possibly alter the outcome of Jimenez's trial.

A. Witness Taranco

Jimenez's first claim is with respect to the victim's neighbor, Ms. Taranco.

This witness provided a taped statement shortly after the murder, which was not

only provided to the defense prior to trial but has also been in the possession of

collateral counsel since at least the year 2000. See Defendant's 7-27-18 Motion for

Access to North Miami Police Department's Public Records Submission to the

Records Repository Attachment E. Ms. Taranco was also deposed and testified at

trial.

Based upon notes of an un-named detective on one sheet of paper, Jimenez

claims that there was a "previously unknown interview of Ms. Taranco before

the taped statement began." See Motion at p. 24 (emphasis in original). This

4
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claim is refuted by the record through the taped statement itself, which reflects that

the police specifically stated that they "spoke to you before we went on tape and

interviewed you . . . we spoke to you about the homicide and what role you played

in it on October 2°d." See copy of the taped statement of Ms. Taranco, attached

hereto as Exhibit A. There is thus no "newly discovered evidence of the alleged

pre-interview and Jimenez could and should have, prior to trial, at trial, or during

the first post-conviction proceedings, ascertained what Ms. Taranco said from

either the witness or the detectives who had questioned her.

More importantly, the sheet of notes is provided as Exhibit B hereto. It does

not reflect what Jimenez is arguing. According to the Defense, the first portion of

the notes, which are crossed out, show that Jimenez is factually innocent because

he was with Ms. Taranco and others outside the victim's door, while the assailant

was inside making noises. See Motion at pp. 24-25. The notes do not reflect that

Jimenez was outside the door while noises were being heard inside. The crossed-

out notes reflect:

Heard one bang, went to investigate Heard second bang. While at
door observed [defendant] coming from Third Floor was wearing no
hat First observed on ground Floor with baseball hat

Given that the detective deliberately crossed out those notes indicates that he had

incorrectly noted what the witness stated and that section was inaccurate.

5
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Observing Jimenez for the second time "while at door" does not translate

into Jimenez being with Ms. Taranco and the rest of the neighbors while the

witnesses were hearing noises from the inside. It does not state at what time in the

timeline of events Jimenez was observed by Ms. Taranco for the second time, and

therefore is not inconsistent with her actual statement. Ms. Taranco and other

witnesses had been investigating the whereabouts and wellbeing of the victim for

at least 15 minutes before calling the police and had at all times remained at the

victim's door until the police actually arrived. See the Honorable Judge Ward's

Order denying the second successive motion for post-conviction relief, filed

September 15, 2005 at p.5.2

The State recognizes that Jimenez is attributing nefarious intent to the

detective for crossing out the legible lines quoted above and assumes that the

crossed-out portion was a correct statement of this witness; however, Jimenez

cannot refute the possibility that the detective may have scribed an incorrect

statement, recognized his mistake, and crossed it out. In fact, a simple review of

the immediately following remainder of the pre-interview, however, provides the

reason and refutes any such intent. The initial lines quoted above start with

hearing bangs and referencing two (2) encounters with Jimenez, without any

mention of times or timing or what occurred in the interim. In contrast, the

2 "There is testimony in the record that the police were not called until fifteen

minutes after the assailant slammed victim's door on the neighbors."
6
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immediately following notes of the interview reflect Ms. Taranco's role and

observations from the inception of her two (2) encounters with Jimenez and the

times thereof-starting at "approximately" 8:00 pm, and what occurred until the

police arrived. See Exhibit B. The notes are entirely consistent with Ms.

Taranco's taped statement, her deposition, and trial testimony.

At trial, Ms. Taranco testified that approximately five to ten minutes before

8:00 p.m., on the evening of October 2, 1992, she was retuming home from

grocery shopping. (T. 616, 636, 647). As Ms. Taranco was going up the stairs to

her apartment, she saw Jimenez, whom she knew lived on the floor above her at

apartment 309, coming down the stairs and into the parking lot. (T. 617-18). She

noticed that Jimenez was wearing a multi-colored cap. Id.

Ms. Taranco took up her groceries. Within eight to ten minutes of having

seen Jimenez, she heard a noise, "a thump," which sounded like "somebody

falling." (T. 619-20, 629-31). Ms. Taranco went to her door and, while standing at

her doorway, heard a voice saying "Oh my God, oh my." (T. 626, 620). Within a

minute or two, she heard a second noise "louder than the first one." (T. 620, 632).

The voice and this second noise were from the victim's apartment. (T. 620).

Another neighbor then tumed the door knob to the interior door. Id. Ms.

Taranco saw the door open a little but then the door was pushed and shut closed

from inside the apartment. (T. 622, 635). The neighbors started "banging real hard

7
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and calling her [the deceased victim] name real hard but [there] was no response."

Id. They then.asked another neighbor Ms. Griminger to try and contact the victim

by telephone. Id. Ms. Taranco also went to the parking lot to see if the victim's car

was there; it was. (T. 623). From the time the noises from the victim's apartment

were first heard at least one of the neighbors had remained by the victim's door at

all times and no one saw anyone. (T. 623-24, 635).

After approximately 15 minutes of unsuccessful attempts to check on the

victim, Ms. Taranco called the police. (T. 624, 635). Shortly after this call and

while waiting for the police, Ms. Taranco again saw Jimenez. (T. 624). Jimenez

was now coming down the stairs from his apartment on the third floor. Id. Ms.

Taranco noticed a difference in his appearance at this time. Id. Jimenez was now

"really clean," and he was also no longer wearing a cap. (T. 624, 638). Jimenez

asked what was happening and was informed that the victim may have had a heart

attack. (T. 625).. Ms. Taranco's aunt then called out that the police were coming.

(T. 625). At this point, Jimenez asked Ms. Taranco if he could use her telephone

and call a cab. Id. He was allowed to do so. Id. Jimenez left prior to the arrival of

the police officers. (T. 626).

Finally, the State would note that Jimenez has previously raised factual

innocence claims on both direct appeal and the second, successive 2005 post-

conviction proceedings which were rejected as follows:

8
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IL Claim of Factual Innocence
Additionally, Jimenez asserts that he is factually innocent; thus, the
convictions and death sentence violate due process. . . .
Even if this claim had been properly presented to the trial court, it
would be without merit. On direct appeal, this Court concluded that
the evidence did not support the claim that Jimenez was innocent:

Jimenez next asserts that the evidence was circumstantial and did
not exclude a reasonable hypothesis of innocence. We disagree.
Jimenez's fingerprints were found on the inside of the front door.
This is consistent with the neighbors' testimony that the door was
pushed shut when they tried to get in to help Minas. Further,
while the neighbors were blocking the front door, Jimenez was
seen jumping from the rear balcony next to Minas's, and the
sliding glass doors leading to her balcony were open. Finally,
Jimenez told ... Baron that the police wanted to talk to him about
a stabbing when the police never mentioned a stabbing. They
told Jimenez they wanted to talk to him about some burglaries.
Wefind that the evidence excludes any reasonable hypothesis of
mnocence.

Jimenez v. State at 997 So. 2d 1072.

In sum, Jimenez has known since prior to trial that Ms. Taranco had talked

with the police immediately prior to giving her taped statement, and any

information desired from either the witness or the police could have been obtained

since that time. Moreover, the notes relied upon do not support Jimenez's

argument, and reflect that there was no exculpatory information which was

suppressed by the State-Ms. Taranco's testimony has been consistent from the

pre-interview, through the taped statement, and testimony at trial. This alleged

Brady claim should be summarily denied. See Jimenez, at 997 So.2d 1065 ("To

establish a Brady claim, the defendant must demonstrate that (1) favorable

9
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evidence, which is either exculpatory or impeaching, (2) was willfully or

inadvertently suppressed by the State, and (3) the defendant was prejudiced

because the evidence was material. See Strickler v. Greene, 527 U.S. 263, 281-82,

119 S. Ct. 1936, 144 L.Ed.2d 286 (1999); Way v. State, 760 So.2d 903, 910

(Fla.2000).")

B. Yvette Imhoff

In Detective Ojeda's report there is an entire page and a portion of the next

devoted to the telephonic interview with Jimenez's ex-girlfriend, Yvette Imhoff. A

copy of these pages and the corresponding page of Detective Ojeda notes are

provided as Exhibit C hereto. Det. Ojeda included details of the interview as well

as an address, phone number, and date of birth for Ms. Imhoff. The ex-girlfriend

described Jimenez as emotionally and verbally abusive, she stated that Jimenez

was "back to using drugs," specifically crack cocaine.

Ms. Imhoff was asked if she or Jimenez knew the deceased victim.

According to the report she stated, "one time she had come home from work and

the subject [Jimenez] told her that her [Imhoff's] daughter Keychel had made

friends with some lady downstairs." She related that Jimenez never mentioned this

lady's name and added that she would "never allow her daughter to go inside any

apartments at the complex."

10
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Jimenez now takes issue with one sentence in the notes relating to that

interview whereby Detective Ojeda wrote (in addition to what is related above)

"Phyllis became friends w/daughter." Jimenez concedes that the notes immediately

follow with: "came home Keychel made friend w some lady downstairs." Motion

at p. 27. Jimenez claims that the "fact Ms. Minas had a friendship with Mr.

Jimenez's girlfriend's daughter and Mr. Jimenez was aware of it provides evidence

that he had a good relationship with Ms. Minas and had been in her apartment on

occasion." Id.

Once again, as with the previous claim, the note relied upon herein makes no

reference to Jimenez having been aware of his girlfriend's daughter's relationship

with the deceased victim, let alone establish in any way that he had a "good

relationship" with the victim and/or that he had been in the victim's apartment at

any time. Indeed, the note expressly refutes such assertions since it states that the

ex-girlfriend's daughter was not allowed to go inside any apartments at the

complex. Furthermore, whether or not Jimenez had ever been inside the victim's

apartment and whether or not he had any type of relationship with the deceased

victim, good or bad, are within Jimenez's own knowledge and cannot be deemed

newly discovered evidence. See Jimenez at 997 So. 2d 1068 (where a Brady claim

is based on the defendant's own personal knowledge ofhis actions, the claim is not

based on newly discovered evidence.)

11
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The State would also note that Jimenez has previously raised the prospect of

having been inside the victim's apartment, by stating that he had been assisting the

victim with Hurricane Andrew clean-up, which would account for his fingerprint

inside entrance door to the victim's apartment. See Jimenez at 997 So. 2d 1067-68.

The Court's analysis in rejecting Jimenez's previous Brady claim based on finger

prints inside the apartment applies equally to the instant claim:

Next, Jimenez asserts that (1) the State committed a Brady violation
when it failed to disclose information with regard to the true
explanation for the presence of Jimenez's fingerprint inside the front
door of Minas's unit or, alternatively, (2) trial counsel was ineffective
due to the failure to discover this information. Jimenez was allegedly
inside Minas's unit on multiple occasions around the time of
Hurricane Andrew to assist in preparations and cleanup, which
occurred before the date of the murder.

the subclaim is without merit because it is conclusively refuted by the
record. First, Jimenez's fingerprint was found on the inside of the front
door. The fingerprint was located where the perpetrator would have
pushed on the inside of Minas's door when the neighbors attempted to
enter her unit. Second, fingerprint evidence degrades over time (the
length of time for such evidence to become undetectable depends on
the surface, time, temperature, and humidity). Here, the murder of
Minas occurred approximately five weeks after Hurricane Andrew.
Thus, it is reasonable to conclude that sufficient time had passed
during the warm summer months of 1992 for any previous
fingerprints left by Jimenez to degrade to the point of being
undetectable. Third, this was the only fingerprint (from someone other
than Minas) found in Minas's unit. When he assisted her on prior
occasions, Jimenez would have touched something and left other
multiple fingerprints in the unit. If these fingerprints had not yet
degraded by the day of the murder, there would have been multiple
fingerprints from Jimenez discovered through the investigation in
Minas's unit. Thus, the fact that only one fingerprint was discovered
on the front door and this fingerprint matched Jimenez further
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supports the conclusion that any fingerprints he allegedly left after he
had previously assisted Minas had degraded and only the fresh
fingerprint that he left on the day of the murder was detectable.
Accordingly, there was neither a Brady violation-the information was
neither exculpatory nor impeaching-nor a Strickland violation-trial
counsel was not deficient for the failure to discover this information
that was neither exculpatory nor impeaching

Jimenez v. State, at 997 So. 2d 1067-68. In sum, the notes relied upon in this claim

do not establish any suppression of exculpatory information. As such this claim

should be summarily denied.

C. Defendant's Statements to Detectives Ojeda and Diecidue

Jimenez has stated that he has been in possession of Detective Ojeda's

written report which reflects that Ojeda and Diecidue spoke with Jimenez on the

date of his arrest at 3.55 pm. See Motion at p. 28. Jimenez also concedes that the

written report reflects that "the police were giving Mr. Jimenez information that

made him angry, that made him break down crying, and then made (sic) invoke his

right to silence." Id. Jimenez further concedes that he was in possession of

Detective Ojeda's deposition where the latter, like Diecidue, "testified that Mr.

Jimenez did not discuss his case beyond maintaining his innocence and then

invoking his Miranda rights." Id.

Jimenez now claims, however, that undated notes made by the detectives (as

evidenced by their handwriting, although they do not show the actual authorship by

said detectives) reflect that Jimenez was "cooperative," and providing information.
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Id. Jimenez has listed various fragmented phrases from these notes at pp. 28-29 of

the Motion. The State respectfully submits that whether considered individually or

cumulatively these fragments do not establish any inconsistencies with Ojeda's

above characterization of Jimenez not discussing his case "beyond maintaining his

innocence." There is nothing exculpatory or of impeachment value listed by the

defense and no prejudice has been set forth. See Pittman v. State, 90 So. 3d 794,

808 (Fla. 2011) (finding Pittman "failed to show that the State suppressed

admissible evidence that was favorable to the defense, that the State did so either

willfully or inadvertently, and that the defendant was thereby prejudiced.

Specifically, Pittman has failed to show that, had the evidence been disclosed,

there is a reasonable probability that the jury would have reached a different

verdict.").

More importantly, however, is the fact that trial counsel moved to suppress

and successfully kept out any "statements" made to detectives Ojeda and Diecidue

"or any comments made whatsoever by our client from approximately 3:30 until

4:45 when he was advised of his rights even though he was with them for about an

hour and a half prior to being advised of his rights." See Direct Appeal

Transcripts, at pp. 224-25, a copy of which is attached hereto as Exhibit D. The

State agreed with the request. Id. No statements by Jimenez to the police were thus

mentioned. The State thus fails to see the materiality or suppression or exculpatory
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nature of the notes herein. The record is also refuted that defense counsel was not

aware of the "3:55pm" interview conducted with Jimenez by the detectives as that

time falls squarely within Jimenez's trial counsel's representation concerning

statements made between 3:30 and 4:45. See generally Ferrell v. State, 29 So. 3d

959, 980 (Fla. 2010) ("Because the evidence at the evidentiary hearing established

that Ferrell's trial counsel was in possession of the information Ferrell alleged had

been withheld, this Brady claim must fail."); State v. Muhammad, 866 So. 2d 1195,

1202-1203 (Fla. 2003) (noting that defendant failed to show prejudice based upon

written statements ofprison personnel where "there has been no demonstration that

the allegedly withheld documents contained any information not already disclosed

to Muhammad by other means.").

D. Jeffrey Allen

Jimenez next claims hand written documents regarding inmate Allen and his

contact with the State show that he was acting a state agent when incarcerated with

Jimenez in violation of Sixth Amendment right. Motion at p. 31. Jimenez

concedes that Allen did not testify at the trial, but states that he was allegedly

prejudiced because the State had listed this inmate as a witness, thereby causing

the public defender's office to conflict off of Mr. Jimenez's case since that office

had also represented Allen. This Brady claim was previously raised in the 2005
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successive motion for post-conviction relief and was rejected as untimely and

without merit:

Failure to Disclose Manipulations With Regard to the Jailhouse
Informant Jeffrey Allen
Jimenez asserts that the State committed a Brady violation through the
failure to disclose the manipulations of the jailhouse informant Jeffrey
Allen. The State allegedly planted Allen in the jail to acquire evidence
and implicate Jimenez in the murder of Minas. Additionally, Jimenez
alleges that despite the fact that the State knew that Allen could not be
used as a witness during the trial, the State utilized Allen before the
trial to force the public defender's office to withdraw from
representing Jimenez due to a conflict of interest (Allen was also
previously represented by the public defender's office in an unrelated
case).

This subclaim is procedurally barred. There is no new evidence that
was unavailable to Jimenez when he filed the amended rule 3.850
motion. Instead, when Jimenez's trial counsel deposed Detective
Diecidue on December 13, 1995, he stated that Allen had provided
him with the confession of Jimenez that he had murdered two females
which matched the description of the Minas and Debas murders.

Even without this procedural bar, this subclaim is without merit. The
fact that the public defender's office was forced to withdraw from
representing Jimenez is irrelevant with regard to this Brady claim.
While Jimenez had a constitutional right to counsel during the trial, he
did not have the right to representation from a particular attorney.
Thus, Jimenez has not established a basis for relief.

Jimenez v. State, at 997 So. 2d 1071-72 (Fla. 2008). The instant claim did not

constitute a Brady violation in 2005 and remains in the same posture today.

E. Medellin Drug Cartel Involvement

Jimenez claims that the North Miami Police Department (NMPD) records

that he received on July 30/31, 2018 contained a fax coversheet from Private
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Investigator Steve Sessler to Detective Diecidue which allegedly reflects that

Sessler had worked with NMPD in October, 1992.3 Motion at p.32-33. Once

again, the voluminous allegations in the instant claim with respect to Sessler and

the involvement of the Cartel were again previously raised as a Brady claim in the

2005 second successive post-conviction proceedings and rejected as untimely and

without merit:

Influence OfCalderon
Jimenez also asserts that the State committed (1) a Brady violation
when it failed to disclose information with regard to the influence of
Calderon and (2) a Giglio7 violation when it presented false evidence
with regard to the influence of Calderon. Jimenez contends that he
was the victim of a tainted and biased investigation orchestrated by
Calderon, who was supposedly a known member of a drug cartel.
Calderon allegedly wished to retaliate against Jimenez because
Jimenez had an affair with his girlfriend, Debas, who was
subsequently also murdered. After the Miami Beach Police
Department failed to initially charge Jimenez for the death of Debas,
Calderon decided to conduct his own investigation of Jimenez and
employed the services of a private investigator named Sessler. When
Minas was subsequently murdered in North Miami, Sessler provided
the North Miami Police Department with the findings from the
investigation conceming Jimenez that he had already conducted for
Calderon. This allegedly caused the North Miami Police Department,
which was neither neutral nor detached, to target Jimenez unfairly for
the murder of Minas.

This subclaim is procedurally barred because it is not based on newly
discovered evidence. Instead, it had long been common knowledge
that the North Miami Police Department was given information that

3 The fax coversheet reflects that Sessler was providing a list of items stolen by
Jimenez in the Miami Beach murder of a separate victim, Ms. Debas. The
separate murder was not mentioned in the instant case. Jimenez pled to second
degree murder of that victim after the trial in this case was completed.
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originated from the investigation orchestrated by Calderon. Jimenez's
counsel deposed Sessler on July 11, 1996. During this deposition,
Sessler acknowledged that he had been retained by Calderon for the
purposes of investigating Debas's death. Additionally, Sessler stated
that he had investigated whether Jimenez had been involved in the
death of Debas and the file from this investigation may have been
given to the North Miami Police Department. Finally, Sessler testified
that he had prepared reports from this investigation and those reports
had been disclosed to the State. Further, when Jimenez's trial counsel
deposed Detective Diecidue on December 13, 1995, he confirmed that
Sessler had provided him with information concerning Jimenez's
possible involvement in the death of Debas while the investigation for
the murder of Minas was ongoing. Thus, Jimenez possessed the
necessary information to assert this subclaim in the amended rule
3.850 motion years ago.

Even without this procedural bar, the subclaim is without merit. First,
the Brady claim is without merit because there could be no prejudice
to Jimenez. Jimenez has not established a reasonable probability-i.e., a
probability sufficient to undermine confidence in the outcome-that the
jury would have reached an alternative verdict had the suppressed
evidence been disclosed. See Strickler, 527 U.S. at 289, 119 S.Ct.
1936. If evidence of Calderon's influence had been presented during
the trial, this would have opened the door to potentially damaging
evidence concerning Jimenez's involvement in the death of Debas.
Thus, there is not a reasonable probability that if this information with
regard to the influence of Calderon had been disclosed to Jimenez, the
jury would have reached an alternative verdict.

Jimenez v. State, at 997 So. 2d 1069-70.

F. Anwar Ali, The Cab Driver

Jimenez claims that on one of the notes provided by NMPD, Mr. Ali's

name and phone number are listed, "and then nothing." Motion at p.34. Jimenez

also claims that notes from Ojeda reflect that he had contact with Ali in September

of 1993, when Ali was no longer certain when he had picked up a fare on the night
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of the murder herein. Id. Once again, the substance of the instant claim of Brady

information was raised and rejected as untimely and without merit in the 2005

successive post-conviction proceedings:

Information With Regard To Ali
Jimenez asserts that (1) the State committed a Brady4 violation when
it failed to disclose information with regard to the cab driver Ali or,
alternatively, (2) trial counsel was ineffective due to the failure to
discover this information. The State allegedly failed to properly advise
Jimenez that Ali had given statements to law enforcement that
Jimenez was not the man that he had picked up in his cab on the day
of the murder. The State also allegedly harassed Ali on multiple
occasions to identify this passenger as Jimenez. Further, Jimenez
asserts that this information only became available in April 2005
when postconviction counsel McClain interviewed Ali. Between
October 1992 and April 2005, Jimenez alleges that Ali was
unavailable because he did not respond to the multiple subpoenas that
had been issued by defense counsel to interrogate him in deposition.
Defense counsel wished to question Ali with regard to statements he
had allegedly made to the public defender and handwritten notes of
that public defender, who had been assigned as Jimenez's original trial
counsel but was later replaced by new counsel.
This subclaim is procedurally barred. The record establishes that
Jimenez was aware of this information as early as December 11, 2002,
when he filed a petition for writ of habeas corpus with this Court. In
that petition, Jimenez stated that

[a]ccording to Mr. Ali, the fare that he picked up at the apartment
complex shortly after 8:00 p.m. was bleeding from the face. Mr.
Ali was unable to identify Mr. Jimenez as this fare who was
bleeding from his face.

(Emphasis supplied.) Whether this information was gathered from
either the notes of the public defender or some other source, Jimenez
was already aware of this information as early as December 11, 2002.
The successive rule 3.851 motion was not filed within one year of this
date; thus, this evidence is not newly discovered and does not provide
a basis to review the merits of this subclaim. Additionally, Jimenez
has not established that a fundamental constitutional right, which
provides a basis for relief under this subclaim (or any other subclaim
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discussed below), was formulated sometime after the convictions and
sentence became final and should receive retroactive application.
Even if there were no procedural bar, the subclaim with regard to Ali
would be without merit. To establish a Brady claim, the defendant
must demonstrate that (1) favorable evidence, which is either
exculpatory or impeaching, (2) was willfully or inadvertently
suppressed by the State, and (3) the defendant was prejudiced because
the evidence was material. See Strickler v. Greene, 527 U.S. 263, 281-
82, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999); Way v. State, 760 So.2d
903, 910 (Fla.2000). Here, the trial court correctly found that the first
prong under Brady was not satisfied because this allegedly suppressed
information was neither exculpatory nor impeaching. Ali would have
merely testified that he picked up a person, who stated that he had
been mugged and was bleeding from the face, approximately sixteen
blocks from the crime scene and approximately thirty minutes after
the murder of Minas. This testimony from Ali would not have
logically connected the person that he picked up in his cab to the
murder. Also, Jimenez has failed to allege how this testimony from
Ali would impeach any of the evidence presented by the State during
the trial. Thus, the record conclusively refutes this subclaim.

Jimenez v. State, at 997 So. 2d 1064-65.

G. Timeliness And Request for Amendments

Finally, the State recognizes that Jimenez has argued that the untimely filing

of his Motion is due to the late receipt of public records, coupled with this Court's

Order to not divulge confidential or exempt records provided him by NMPD. He

further asserts that due to this Court's order he has been hampered in contacting

witnesses and wishes to amend or supplement the Motion.

The State respectfully submits that the above arguments are without merit.

Jimenez's public records were untimely and remain untimely for the reasons

previously stated by the multitude of the agencies involved herein. NMPD did
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argue that due to the late filing, it had not had an opportunity to redact its files for

personal information such as social security number, drivers' licenses, etc.

However, Jimenez has conceded that he was already in possession of the more

than one thousand pages of records from NMPD since the year 2000. The State

would note that the record of the 2000 transmittals attached to the defense's own

pleadings, reflects that NMPD did not request any exemptions or rely on any

confidentiality provisions at that time. Since then Jimenez, by his own admission,

on July 30*, 2018, received approximately 50 additional handwritten pages.4

Jimenez asserts that "[w]hile most of these records were previously provided
in the course of the pre-trial proceedings or in the public records sent to the
repository in 1999, there are probably in excess of 50 pages which counsel believes
have not been previously provided. " (IB at p. 18) Present collateral counsel did
not attach the specific 50 pages he believes are purported to be missing, but
emailed on August 6* and August 7* 81 pages ofhandwritten notes that he claims
are at issue.

The State does not concede or agree with Jimenez that the information
contained within the handwritten notes was ever withheld from defense counsel.
As discussed infra, counsel has not proved a Brady violation by merely asserting
that his investigator has confirmed those notes are presently missing from the

repository. In fact, the record refutes the claim defense counsel was unaware of
that information. The only issue that defense counsel points out to this Court is that
there was a discrepancy of roughly "50 pages" of handwritten notes that defense
counsel alleges are now missing, notwithstanding that the North Miami Police
Department has no record of withholding any legally discoverable documents. In
any event, the State respectfully submits that no evidentiary hearing is needed
because these notes cannot be deemed newly discoverable evidence under Brady,
and Jimenez's claim is untimely as this information could have been discovered
through counsel's prior due diligence.
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Those pages have now been produced by Jimenez and do not reflect any social

security or driver's license numbers which NMPD had been concerned about.

Jimenez's claim herein that he was or is being hampered by this Court's order is

thus without merit. Jimenez has always-decades before the signing of the

warrant and during the instant litigation-been free to contact anyone he has wished

and ask for any records, as previously stated in the State's Answer and the

responses of the agencies herein.

Moreover, the State would note that the failure to provide notes from police

officers who have provided reports is in accordance with Fla. R. Crim. P. 3.220

(b)(1)(B) ("The term 'statement' is specifically intended to include all police and

investigative reports of any kind prepared for or in connection with the case, but

shall not include the notes from which those reports are compiled"). As shown

above, none of the notes complained about contain any exculpatory evidence,

either.

CONCLUSION

Accordingly, for all the reasons aforementioned, this Court should

summarily deny Jimenez's instant successive post-conviction motion.

Respectfully submitted,

PAMELA JO BONDI

ATTORNEY GENERAL
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This is Detective Ojeda with the North Miami Police Department.
Today's date is October 7th, 1992. The time is 4:57 PM. We
are at the North Miami Police Department, 13130 Northeast 8th
Avenue. With me and present in the room is Detective Donald
Diecidue of the North Miami Police Department. Also present
in the room is Virginia Taranco. This is in reference to North
Miami Police Case Number 92-28261, a HOMICIDE which occurred on
October 2nd, 1992 at approximately 8:00 PM.

BY DETECTIVE OJEDA:

Q Uh, Ms. Taranco, what I'm going to ask you to do

first of all is I'm going to ask you to raise your right hand.

And I have to swear you in prior to this state.ment.

A Okay.

Q Do you solemnly swear that the information you are

.. .about to give is tihe truth the whole trut·h-,- and noth.irig -but- - ---

the truth so help you God? .

A I do.

. Q Okay. What I would.like to. do first of all is I

would like you to give me your name, uh, your full name and

spell it for me if you would?

A Okay. Virginia E. Taranco: V-I-R-G-I-N-I-A

E (middle initial) last name: T .like.in Thomas, A-R-A-N-C-0.

Q Okay. And where do you reside, Virginia?

A 13725 N.E. 6 Avenue, Apartment.208,. .. . . ... -.... .. .

Q Okay.

A North Miami.

Case No. 92-28261
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okay. And how long have you lived there?

A Since the building was built. We are one of the

first, uh, people in there in that building.

Q Okay.

A Close to twenty years, I think.

Q About twenty years?

A Uh-huh.

Q Okay. Uh, what type of, uh, work do you do, .

Virginia?

A I am an assistant vice president of the Bank of

New York. I am a trust officer.

Okay. Uh, what I wo.uld like to do.. isi uh, we spoke . ...._. _ _

to you natural before we went on the tape and interviewed you.

And we spoke to you about the homicide and ·what role you played

in it on October 2nd. What I would like to do is I would like

you to once again go over that if you will with us and explain

. ... . to us exactly what happened that particular evening..

" A Okay. Around eight o'clock I arrived from the

grocery with my mother and Mary. We parked the car and Jose

is coming down the stairs right into the parking lot.

Q Okay. Who is Mary? Do you know who Mary is?

A Mary, yes, is a neighbor from the 3rd Floor; Mary

Griminger.

Case No. 92-28261
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Q Okay. Do you know what apartment Mary lives in?

A 307.

307, okay. And you said that you were with your

mother also?

A Yes.

And where does your mother live?

A With me in 208.

In 2087

A Uh-huh..

Okay. Uh, and then you said that you parked your

car?

__._ A. _. _.I. .parked.my. car.. _And when .we got .out of the ..car.. he

was getting into the parking lot. We said hello.

Okay. You see somebody by the name of Jose?

Yes.

How do you know Jose?

-- ~Uh, hé is a neighbör. He lives on the 3rd Floor.

Okay. Do you know what apartment he lives in?

A 309. It's across from my aunt. My aunt lives in

308.

Okay.. Do you know Jose's last name? . . .

A I heard it after that, but I didn't know it.

Q Okay.

Case No. 92-28261
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A At that point I didn't know his last name.

Q You didn't know it. So at the time that you saw

him in the parking lot you didn't know?

A I only knew Jose and that's it.

Q Okay. When you see Jose at this particular time do

you take note of what ·he is wearing?

A I noticed that he has something with his hat. I

thought it was a hat.

Okay.

A With his hat.

Q He --

------ --A Becaese, uh) it was-.-----_he· didn'_t look -like he- ·· ... -

looked always.

Okay. Do you know what color the hat was?

A To me it was. a light color with,. uh, different .colors,

yot know, no noted solid color. That's --- that's what it

Okay. Uh, you had mentioned earlier something about

..his hair, uh ---

A He has light hair, low hair with a ponytail and light

... .color.

Q Okay. His hair is light color.

A No, he is not the --- not the black. I don't think

it's black either.

Case No. 92-28261
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Q Okay.

A It is not blond.

Q Okay.

A But, uh ---

Q Okay.

A It's not that pitch black like mine.. That was ---

mine was not this no more, like yours is.

Q . Okay. Uh, and you said that it was pulled back?

A Yeah.

In a ponytail?

A In a ponytail. That's mostly the way I have seen

.. .. him--us-i-aci.-it al-1--the--t.ime. - - -- - --r_ . . x--- . ... .- n_ ..

. Q .. .Okay. Uh, then what. did you do?

A Then we picked up our groceries from the trunk of

.. the car and we_ go up. We. ent·er the apartment.

Q Your apartment?

.A . My ~apart-iñeht.

Okay.

A Me and my mother and myself. We go to the kitchen

to put the groceries in --- in the, uh, kitchen table. And

then I s.tart talking t.o.my aunt. .And then .at .that pointi..uh,

Mary is going to leave. She lives on the 3rd Floor. When her

--- Mary leave I go to the door. So this may have been around

Case No. 92-28261
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five or ten minutes time. I go to the door and Mary goes up.

And then I hear a thump.

Q Okay.

A Like somebody falling.

Q Like somebody is falling?

A Falling. And Mary has been complaining about having

vertigo. So I started calling/yelling for Mary from my door.

Q Okay.

A And, uh, then I think --- think I heard Phyllis'

voice saying oh, my God; oh, my God.

. Q Okay. Phyllisi who is Phyllis?

._. . . ... .... . . A hyll is ·is my. -he¼qhbqr n ex-6-door---iç-207 -- -- ·_ . n -

. Q In 207. What ---.do.you know Phyllis' last.name?

A Minas; Minas.

Q Minas? . . .. . .. . . .. . ._ _ - ...·... .

A .M-N-A-S.

Okay. And ho lond have you known Phyllis?

A Since she moved there which I figure is close to

ten .years. - . . - -

Q About ten years now. Okay; so have you ever had any

dealings.w.ith.Phyl.lis .in the-.past?

A Yes, she comes by and talk.

Q And you talk to her?

Case No. 92-28261
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A Yes, we talk to her.

So you thought it was her voice?

A I --- Yeo- I would say, uh, I thought it was her

voice. I didn't pay attention to it because I thought Mary

had --- was the one that had fallen. I wasn't paying attention

to anything on another floor. I was waiting on an answer from

Mary.

Okay- so you hear oh, my God?

A Oh, my God.

And then what?

A And then a second thump that, you know, like a noise

.- that somebody is falling aéjain. .. .

Okay.

. And tihen at that time my neighbor across comes outi

Lucretia.

Okay-

. _ _._ .. .. .. . A .---- ·She lives in 209.

_.... ... . .-- . ·- ---- cret-i~als ast na1ïie áb~you know?

A Ponce (P-0-N-C-E).

Okay. And then what happened?

h I --- we mentioned that we
A She comes out then, u ,

heard the noise. And then, uh, we looked and I noticed that

it is --- the screen door is halfway open; but she never had

it halfway open.

Case No. 92-28261
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Q Okay. Was --- it was stood open halfway?

A Yes, like forty-five degree.

Q On a forty-five degree angle?

A Right.

Q Okay. And that's not normal for her?

A No. No, the screen door is never, uh, it's ---

it's not open to the hallway.

g Okay.

A She may not have it locked but it's not opened

to the hallway.

Q Okay.

.. . .....- A _5hené--uhg_we decide.d.to.go o.v.er.to her.apart10ent.

thinking she has a heart condit.ion. We want to know if it,

is her. ,.

Q Okay. When you say we, who is with you?

A Lucreti~a

Ju�541Eyou añd Luòretia?

A Just me and Lucretia at this time.

A So we go over to the apartment. I stayed by the

.door...and Lucretia goes to the window which is a little further

north. And she says, but the lights are off, there is no

light inside the house.

Case No. 92-28261
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g Okay. So she looked inside the window?

A Yes.

Q And saw that the lights were off?

A The lights were off.

And it was dark?

A Yes, so she comes back to where I am by the door

and she tries the knob. And then she say but the door is

open. And then I see the door moving a little bit to the

inside. ··

Okay.

A And then somebody push it from the inside.

A I didn't hear Lucretia say that she heard some-

body locking the three locks. I only saw the movement

because I am further away from the door than she is.

Q Okay. But you" are absolutely sure the door opened?

. - -g- - Uh, a litt-le bit, not - opened· completely but like

a movement.

Q Okay. If you had to guess how much did it open?

A Maybe one inch.

. g About an inch or. So? _ . . . .. ... . ..

A Yes.

Okay.

Case No. 92-28261
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A No more than that.

Q And then you definitely heard it slam from the ---

A Yes, closing it.

Q Okay.

A Definitely close it. And then we started banging

on the door and calling her name.

Q Okay.

A At this point we think, uh, that she had had a

heart attack.

Q Okay. Did you get any response?

A No.

.. . . _.. .._._ ...Q . _Wh.en_y.o.u._b.anged.on__th.e._ door?.._ ... .. .. .. .._ : _ ._. _ .. ..

A From there on then we don't hear anything from

inside ^the apartment at all.

Q okay. And then what happens?

A So then I tell Lucretiä lets try to call her on

the phone. -I-thought that maybe she has --- she was afraid

or whatever. So Lucretia goes into her apartment to try to

get the number.

Q And where did you stay?

.. . . . ... .. .A .. . .stayed.by the door.

Q Okay.

A So Lucretia comes out. She couldn't get the number.

Case No. 92-28261
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So I go halfway the stairs going to the 3rd Floor asking

for Mary because Mary was the next person and so she has

the telephone number of a lot of peoPle. Mary comes down

at this Point.

g Okay. Where was Lucretia when you went halfway

up the stairs?

A By the door.

She stayed by the door?

A Yes, in that (UNINTELLIGIBLE). ..

Okay.

. A Then Mary comes down and we keep on banging. Then

go down.::."---~~ _ - -

. g Okay.

A To check if Phyllis' car is there.

A To make sure that she is inside. . .

g Okay. . ._.__.._. _.. .. _ ___ . __ _ -- .. . . . .

Soi I felt like I saw the car. I come back and I

say.yes, the.. car is. .there. _ We .keep _on .banging; nothing. . .

Do you know what kind of car Phyllis drove?

.. - A - Uh,.I know it's.redr..but I --- I..am not very.good . .. .. .

at determining cars and I thought there were two red cars in

there but actually there are three next to each other in there.

Case No. 92-28261
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Q Okay.

A So I tell --- I think it was Mary. I don't know if

it was Mary or Lucretia, but I said please double check and

make sure that the car that is there that I saw is hers. So

one of them goes down. I stayed by the door and they come

back and say yes. At this point I igm a little worried what is

going on inside.

Q Okay.

A And --- and I don't want to leave the door unattended.

Q Sure.

A So, uh, then I go insi-de my apartment and call the

. Q Okay. And when you went inside to call the police

who stayed outside the apartment?

A Lucretia and Mary.

Q (VOICES OVERLAP).

Q Okay.

. . .. . _ . .A Yes, I am the only --- the only one that entered my

apartment.

-· _ Q Okay. .And after you called .the police. what happened?

A (UNINTELLIGIBLE) I think around this time I see Jose

coming from the 3rd Floor down the stairs.

Case No. 92-28261
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Q Okay. Jose; is this the same Jose ---

A Yes.

--- that you described earlier?

A Yes.

Q Okay. You saw him coming down the stairs?

A Down the stairs. I am by Phyllis' door. Lucretia

is roughly by her door. And he comes down and ask what ---

what happened.

Q Okay. So he came from the area of the 3rd Floor?

A Right.

And he asked what happened?

A What happengd. .._ ._.;....... --- ._. ... -.. .. : ..

Was there anything different about him when you saw

him this time as oPPosed to the last time?

A Yesi he didn't have anything in the head. He wasi

uh, without the hat or anything like that. There was no hat

on -hlm. - -"

Okay. And he then asked you?

He asked Lucretia --- he asked what happened and

Lucretia was next to him and she said we think phyllis had a

heart attack. . ..

g Okay.

A And then he stayed there by the railing next to the

garbage, uh --- uh, chute.

Case No. 92- 28261
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Okay. Uh, from the time that you first heard the

thump, the very first thump ---

A Yeah.

--- And the time that you saw Jose the second timer

how much time had elasped?

A I would say around twenty minutes.

Q About twenty minutes?

A Uh-huh.

Okay. When you saw Jose the second,time was his

hair still in a ponytail?

A Yes.

.. . Q ... ._... _O.ka.y_.___O.kay.;._ and_af ter . Lucteti.a _ told h in). _tha t.. she . ..

thinks that, uh, Phyllis had a heart attack; what did Jose

do?

A He had stayed there by the railing next to the, uh,

to the garbage chute. We have a railing by the end of the

Q Okay.

A He was standing there.

Q By the garbage chute?

A Right.. . ..

Okay. And that's right by your apartment?

A Right. Yesi our doors, uh, Lucretia's and ours are

next to it.

Case No. 92-28261
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Okay. And what happened then?

A Then my aunt is out there too. And we are waiting

for 2.he police to arrive. Then my aunt mentioned to me that

she said, oh, the police are arriving. She say it out loud.

And then he asked permission. My mother is by my --- our door.

He asked her permission to go and call a taxi.

He asked for per --- he meaning Jose?

A Jose, yes.

g Okay. Did he ever indicate to you that he wanted

to use the phone at any other time before that?

A No.

. . . .. -g;. ·- -Ok. - But®-kCows AhÀt--afæ 1-i-ve in- that- apartment?

A Oh, yes.

g Okay. So at the time that he hears that the police

. . .. ar.e..coming at that. particular point is when he asked to use

the telephone?

A .Around that time, yes.

Okay. Did you go inside with him to use the (VOICES

.OVERLAP).
A My mother enters the house -- apartment a little

bit, but, uh,..but he .goes..to the phone.which is in the living

room.

Okay. Did you go inside too?

Case No. 92-28261
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A No, I didn't. I stayed by the door.

Okay. Do you know for a fact that he, in fact,

called a taxicab?

A My mother saw him using the phone twice.

Q Okay.

A Does she know, in fact, that he called a taxicab?

A Noi he couldn't hear what he say.

Q She couldn't hear what he was saying?

A No.

Q Okay. But she knows that he made a phone call?

A Yes, unless he picked up the receiver and --- and

dialed somethin§.~ Twicë ·actuä-lTy- because -he ·say the lírst

time he told her I couldn't go through; I have to try again

or something like that.

. . - - .Q Okay. · And by this .t-ime ·the -police had arr-ived?

A Yes.

A They were there. And we are --- we are with the

police by Phyllis' door.

Q Okay. Did you ever see Jose.leave?

·A · No, -I didn't. I -- I know he disappeared but I

didn't know when or where. I --- I didn't see him leave.

Case No. 92-26261
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g Okay.

A When he left my apartment after that, uh, he left;

but I don' t know.

You don't know where he went or how?

A No.

Okay. Is there anything else that you think at

this particular point you might be able to tell us or might

be helpful to us at this time?

A I really don't know right off. Do you have any

questions that you think that can be brought up and I can

help; I will be more than glad to.

Okay.- I hav.e ·no--additiona-1--qüets.t.ions.-.-Deteet-iye - .-_ .

Diecidue? . . . -

BY DETECTIVE DIECIDUE: ,,

A No. .. ._.. . . .. . . .-- - --

BY DETECTIVE OJEDA:

Okay. This concludes this~siiafeinent. Tli iine o

is 5:10 PM.

VIRGINIA E. TARANCO

WITNESS my hand and official seal this day of

1992.

NOTARY PUBLIC IN AND FOR THE
STATE OF FLORIDA AT LARGE

Case No. 92-26261

17

52



COMPOSITE EXHIBIT B

53



nn k °

J �042

54



COMPOSITE EXHIBIT C
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TINUATION . ___

to him about a stabbing. It should be noted that no stabbing was ever mentioned to the subiect

during my conversation with him, he was only advised of burglaries. An appointment was set

up to speak with Ofc. Baron and take a statement from her on Wednesday, 10/07/92 at approx-

imately 9:30AM.
At approximately 4:OOPM I responded to Metro taxi whére I wæ able to pick up a copy.. of

the computer work sheet for job #211856. Upon returning to the station I placed a call to

subjects girlfriend's residence in Texas, 214-824-6845, in an attempt to speak with his

girlfriend, Yvette Imhoff, however, I was advised by her father. that she wasn't there and he

would give her a message to contact me. At approximately 6:OOPM I cleared for the day.

10/07/92- At approximately 9:00Am this date I received a call from the subjects girl-

friend, Yvette Imhoff, PO Box 162, Argyle, Texas 817-464-3198, (DOB)04-29-69. Ms. Imhoff

stated that she had known the subject for about 15 months meetiñg him through Narcotics _

Anonymous. She said that they dated for about 3 months and then she moved in with him staying__

with him for about 1 year off and on. She said that he was verbally abusive as well as emotion-

.ally abüsiye to-heE duriïicilhat ~túne?She Eai thati-they Ïived at 13725·NETAve. #309 from

about September or Octobér, 1991 and she again stated that the relationship was off and on wit)

her moving out on occasions to stay with friends because of the abuse. Ms. Imhoff stated- that

she decided in sometime- in July to -move out and when-she did she··stayed about a week in Florida

'd that she had heard from friends that the day after she __
and then moving_t_o._T_exas. She sai

left the subiec_t was back using crack ocaine. She said that the subiect had called her numerpt

__times and he was upset about the break-up. She said that the subiect had admitted to her

that he had 3 relapses baclé to usinq drugs since she had left. She stated that on 09/30/92

she received a c.all from t 0-- d him that she no longer wanted anything to

do with him, she said ihar she hadn't heard from him since that time. When I asked Ms. Imhoff

i f the snhject nr hersel f ever knew the7k.dmW daM

wnr¥ and the subject enla her Phar her danghter, Keychel had_made friends with some ladv

anwn rai rs . She sai a t-har the silhject never menH onM

a- en Mg Tmhnff the quhject had_
at the comnley accnr , ng

rold er one time that he broke into hans_es but she didn't kant to pursue any of. it because

M Imhoff assured me that she hadn'tshe aian't want to_kunW,_ahout the sub-lects problems. s. .__. ---T of Paoes
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TINUATION

heard from the subject anytime over the weekend nor on the day of the Homicide. She stated

that she had gone away for the weekend and they have no answering machine. There was no

further conversation.

10/07/92- This date myself and Detective Diecidue responded to the Office of the Dept.

of Corrections where we were able to meet with the Probation 'Officer.for the subject, Ofc.

Rochelle Baron. Ms. Baron was able to give us the same information as that stated previously

and she also stated that the subject had been tested for drugs on August 12, 1992 as a result

of her receiving an anonymous tip that the subject had been using drugs. Ofc. Baron stated

that the subject was tested for both marijuana and cocaine and his results were negative. She

said that she last saw the subject on Sunday, 10/04/92 when she visited his residence 1575

i21 Street. She said that the subject was fine and there was nothing unusual noted. Ofc. Baron

also stated that her "clients" make up their own schedule when they're under house arrest and

· d the subject had written that on Friday, 10/02/92 he would be
community control and she sai

home by_ 6:OOPM and that during the day he would be doing temporary work. A copy of the schedul

üa öbtained. We then tocik- a Sworn Taped Statement ~from Ofc. Baron.

At approximately 12:15PM I received H -call fr-om Mr. Joel Koshes/ 13725 NE 6 Ave. #411.

He stated that he didn't know the subject real well but they had

__t;ogether. He said that on the day of the, Homicide he saw the subiect in the -apartment complex

H I " Mr Kosches stated that he was aware that the
out_6:45PM.and asked You Still ere.

su ject was being evicted and he was wondering what he was doing in the building. Mr. Kosches

was unable to tell me what the subiect was wearing at that time.

At annroximately 4615PFiMhe witness, Virdinia Taranco came into the station and myself

. . . ble to take a detailed Sworna Taped:cStateinentifrom .Msi Taránco
and Detect i ve Di em due were a

with regards'·to-her invoNenént.in this case.

10/09/92- This date I spoke with another witness, Mary Griminger 13225 NE 6 Ave. #307

893-0576, 893-0576 and she advised me of the following information. Ms. Griminger stated that

she has known the victim for about 10 years and that on the day she was killed the witness had

arrived home with another witness, Virginia Taranco after they had gone shopping. She stated

they arrived in the parking lot about 8:OOPM and she saw "JOSE" coming down the stairs from the

second floor. She said that he was possibly wearing a ba_sebal_1 cap red in color, an is hair
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1 At that point, numerous conversations are had between

2 the officers and our client telephonically. He was inside

3 his parents' house on Miami Beach, and they're outside

4 talking to him on a cellular phone.

5 But be that as it may, a call ostensibly is made from

6 our client to his probation officer, the contents of that

7 . phone conversation are reflected in the deposition and

8 that's what we're talking about suppressing.

9 THE COURT: So he calls the probation officer while

10 they're surrounding the house?

11 MR. WHITE: This is correct. At that time he, having

12 stated the statements and the probation officer's testimony

13 is and they allege that our client made a statement to his

14 probation officer --

15 THE COURT: I'm listening.

16 MR. WHITE: Want me to wait, Judge?

17 THE COURT: No, that's okay.

18 MR. WHITE: Ostensibly saying words to the effect that

19 I'm very concerned that I'm being -- because I'm going to

20 be arrested for stabbing someone.

21 I'm just paraphrasing, those aren't the exact words

22 ! but that's basically it. And that's the statement that

23 i we're wishing to suppress with regard to the probation

24 officer, with regard to the statements made to the

25 Detectives Ojeda and Diecidue at the police station.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751
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1 We are discussing the suppression of those statements

2 made or any comments made whatsoever by our client from

3 approximately 3:30 until 4:45 when he was advised of his

4 rights even though he was with them for about an hour and a

5 half prior to being advised of his rights.

6 Now, Ms. Lyons and Detective Ojeda spoke two days ago

7 when we were at her office and we had some indication that

8 they will not be using any of those comments. I don't know

9 what the State's position is as to that, that's our motion

10 . to suppress. The statements made to Detectives Ojeda and

11 Diecidue being made prior to being given his rights.

12 MR. WHITE: Right. And their depositions reflect that

13 -- even though their depositions reflect it.

14 THE COURT: State, what is your position?

15 MR. BAND: Judge, as to the later statement concerning

16 made to Detectives Diecidue and Ojeda, the State is not

17 planning on introducing those statements but we are not

18 suggesting that they were not, in any way, consensual. We

19 are choosing not to use that during the course of the

20 trial.

21 In regard to the matter involving the probation

22 officer, Ms. Baron, we do plan on introducing that

23 statement. And Mr. Matters' comments concerning the

24 statement are substantially accurate.

25 The defendant is surrounded in a home, he decides of

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751
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Filing # 76150222 E-Filed 08/08/2018 01:06:21 PM

IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff,

v:

JOSE ANTONIO JIMENEZ,
Defendant.

EXECUTION SCHEDULED
FOR AUGUST 14, 2018, at
6:00 p.m.

CASE NO. 92-34156-CF
CAPITAL CASE

STATE'S AMENDED RESPONSE IN OPPOSITION TO DEFENDANT'S
SUCCESSIVE RULE 3.851 MOTION FOR POST-CONVICTION RELIEF

The State of Florida, by and through undersigned counsel, hereby files this

Amended Response to Jimenez's sixth Successive Rule 3.851 Motion for Post-

conviction Relief, hereinafter Motion, filed on August 6*, 2018. The State submits

that the Motion . should be denied because it is untimely and without merit.

Preliminarily, the State had detailed the historical facts and procedural history of the

instant case in its prior Response, filed on July 25, 2018, at pp. 2-6. The State

hereby adopts and incorporates by reference that section of the prior Response.

Successive motions for post-conviction relief are subject to limitations under

established Florida law. As noted by this Florida Supreme Court in Hunter v. State,

29 So. 3d 256, 267 (Fla. 2008):

Claims raised in prior postconviction proceedings cannot be
relitigated in a subsequent postconviction motion unless the movant can
demonstrate that the grounds for relief were not known and could not
have been known at the time of the earlier proceeding. See Wright v.
State, 857 So. 2d 861, 868 (Fla. 2003). Rule 3.851 requires motions
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filed beyond the time limitations to specifically allege that the facts on
which the claim is predicated were unknown or could not have been
ascertained by the exercise of due diligence. Fla. R. Crim. P.
3.851(d)(2)(A). Furthermore, the rule requires successive motions to
articulate the reasons why a claim was not raised previously and why
the evidence used in support of the claim was not previously available.
Fla. R. Crim. P. 3.851(e)(2)(B), (e)(2)(C)(iv).

The instant Motion is comprised of Brady> claims which are based upon

conjecture and speculative interpretation notes, instead of the actual contents of said

notes. Moreover, even the information claimed to be Brady material was not only

previously disclosed but was also in the majority of instances previously raised and

rejected on the merits as well as untimeliness in Jimenez's second successive motion

for post-conviction relief, filed in 2005. See Jimenez v. State, 997 So. 2d 1056 (Fla.

2008), as revised on denial of reh'g (Sept. 29, 2008), as revised on denial of reh'g

(Dec. 18, 2008). As noted by the Court at that time, the standard of review by this

court is as follows:

This successive rule 3.851 motion was filed on April 28, 2005, which
is well beyond the one-year time period limitation after the judgment
and sentence were finalized-on October 30, 1997, when this Court
affirmed the convictions and sentence on direct appeal. Thus, to be
reviewed on the merits, each of Jimenez's subclaims must either be
based on (A) new evidence that would have been unknowable through
the exercise ofdue diligence or (B) a fundamental constitutional right
that should receive retroactive application and that was not established
before October 30, 1998. See Fla. R.Crim. P. 3.851(d)(2)(A)-(B). To be
considered timely filed as newly discovered evidence, the successive
rule 3.851 motion was required to have been filed within one year of

¹ Brady v. Maryland, 373 U.S. 83 (1963)
2
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the date upon which the claim became discoverable through due
diligence.

Jimenez v. State, at 997 So. 2d 1064 (emphasis added); see also Sireci v. State, 773

So. 2d 34, 41 (Fla. 2000) (finding claims procedurally barred because they either

were or could have been raised in prior proceedings and noting that "to the extent

that Sireci uses a different argument to relitigate the same issue, the claims remain

procedurally barred."). As seen below none of the information relied upon in the

instant Motion constitutes newly discovered evidence which could not have been

previously discoverable through due diligence; nor was any information suppressed

or exculpatory.

To establish a Brady violation, the defendant has the burden to show (1) that

favorable evidence - either exculpatory or impeaching, (2) was willfully or

inadvertently suppressed by the State, and (3) because the evidence was material,

the defendant was prejudiced. Strickler v. Greene, 527 U.S. 263, 281-82

(1999)(noting that, "strictly speaking, there is never a real "Brady violation" unless

the nondisclosure was so serious that there is a reasonable probability that the

suppressed evidence would have produced a different verdict"); Way v. State, 760

So. 2d 903, 910 (Fla. 2000). Even assuming, arguendo, Jimenez met the first and

second prongs of Brady, Jimenez clearly cannot satisfy the materiality/prejudice

prong. "The mere possibility that an item of undisclosed information might have

helped the defense, or might have affected the outcome ofthe trial, does not establish

3
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'materiality' in the constitutional sense." United States v. Agurs, 427 U.S. 97, 109-

10 (1976). The various items mentioned as newly discovered Brady evidence are

obtuse references to notes and were apparently thrown together in a belated attempt

to foster additional delay in this case. Nothing contained herein qualifies as

favorable 'evidence,' much less "materially" favorable evidence under Brady

because it does not "put the whole case in such a different light as to undermine

confidence in the verdict." Cone v. Bell, 556 U.S. 449, 470 (2009). Put simply, all

of the new Brady allegations raised herein are so insignificant they cannot possibly

alter the outcome of Jimenez's trial.

A. Witness Taranco

Jimenez's first claim is with respect to the victim's neighbor, Ms. Taranco.

This witness provided a taped statement shortly after the murder, which was not only

provided to the defense prior to trial but has also been in the possession of collateral

counsel since at least the year 2000. See Defendant's 7-27-18 Motion for Access to

North Miami Police Department's Public Records Submission to the Records

Repository Attachment E. Ms. Taranco was also deposed and testified at trial.

Based upon notes of an un-named detective on one sheet of paper, Jimenez

claims that there was a "previously unknown interview of Ms. Taranco before

the taped statement began." See Motion at p. 24 (emphasis in original). This claim

is refuted by the record through the taped statement itself, which reflects that the

4
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police specifically stated that they "spoke to you before we went on tape and

interviewed you . . . we spoke to you about the homicide and what role you played

in it on October 2nd." See copy ofthe taped statement ofMs. Taranco, attached hereto

as Exhibit A. There is thus no "newly discovered evidence of the alleged pre-

interview and Jimenez could and should have, prior to trial, at trial, or during the

first post-conviction proceedings, ascertained what Ms. Taranco said from either the

witness or the detectives who had questioned her.

More importantly, the sheet of notes is provided as Exhibit B hereto. It does

not reflect what Jimenez is arguing. According to the Defense, the first portion of

the notes, which are crossed out, show that Jimenez is factually innocent because he

was with Ms. Taranco and others outside the victim's door, while the assailant was

inside making noises. See Motion at pp. 24-25. The notes do not reflect that Jimenez

was outside the door while noises were being heard inside. The crossed-out notes

reflect:

Heard one bang, went to investigate Heard second bang. While at door
observed [defendant] coming from Third Floor was wearing no hat
First observed on ground Floor with baseball hat

Given that the detective deliberately crossed out those notes indicates that he had

incorrectly noted what the witness stated and that section was inaccurate.

Observing Jimenez for the second time "while at door" does not translate into

Jimenez being with Ms. Taranco and the rest of the neighbors while the witnesses

5
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were hearing noises from the inside. It does not state at what time in the timeline of

events Jimenez was observed by Ms. Taranco for the second time, and therefore is

not inconsistent with her actual statement. Ms. Taranco and other witnesses had been

investigating the whereabouts and wellbeing of the victim for at least 15 minutes

before calling the police and had at all times remained at the victim's door until the

police actually arrived. See the Honorable Judge Ward's Order denying the second

successive motion for post-conviction relief, filed September 15, 2005 at p.5.2

The State recognizes that Jimenez is attributing nefarious intent to the

detective for crossing out the legible lines quoted above and assumes that the

crossed-out portion was a correct statement ofthis witness; however, Jimenez cannot

refute the possibility that the detective may have scribed an incorrect statement,

recognized his mistake, and crossed it out. In fact, a simple review of the

immediately following remainder ofthe pre-interview, however, provides the reason

and refutes any such intent. The initial lines quoted above start with hearing bangs

and referencing two (2) encounters with Jimenez, without any mention of times or

timing or what occurred in the interim. In contrast, the immediately following notes

of the interview reflect Ms. Taranco's role and observations from the inception of

her two (2) encounters with Jimenez and the times thereof-starting at

2 "There is testimony in the record that the police were not called until fifteen minutes
after the assailant slammed victim's door on the neighbors."
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"approximately" 8:00 pm, and what occurred until the police arrived. See Exhibit

B. The notes are entirely consistent with Ms. Taranco's taped statement, her

deposition, and trial testimony.

At trial, Ms. Taranco testified that approximately five to ten minutes before

8:00 p.m., on the evening of October 2, 1992, she was returning home from grocery

shopping. (T. 616, 636, 647). As Ms. Taranco was going up the stairs to her

apartment, she saw Jimenez, whom she knew lived on the floor above her at

apartment 309, coming down the stairs and into the parking lot. (T. 617-18). She

noticed that Jimenez was wearing a multi-colored cap. Id.

Ms. Taranco took up her groceries. Within eight to ten minutes ofhaving seen

Jimenez, she heard a noise, "a thump," which sounded like "somebody falling." (T.

619-20, 629-31). Ms. Taranco went to her door and, while standing at her doorway,

heard a voice saying "oh my God, oh my." (T. 626, 620). Within a minute or two,

she heard a second noise "louder than the first one." (T. 620, 632). The voice and

this second noise were from the victim's apartment. (T. 620).

Another neighbor then turned the door knob to the interior door. Id. Ms.

Taranco saw the door open a little but then the door was pushed and shut closed from

inside the apartment. (T. 622, 635). The neighbors started "banging real hard and

calling her [the deceased victim] name real hard but [there].was no response." Id.

They then asked another neighbor Ms. Griminger to try and contact the victim by
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telephone. Id. Ms. Taranco also went to the parking lot to see if the victim's car was

there; it was. (T. 623). From the time the noises from the victim's apartment were

first heard at least one ofthe neighbors had remained by the victim's door at all times

and no one saw anyone. (T. 623-24, 635).

After approximately 15 minutes of unsuccessful attempts to check on the

victim, Ms. Taranco called the police. (T. 624, 635). Shortly after this call and while

waiting for the police, Ms. Taranco again saw Jimenez. (T. 624). Jimenez was now

coming down the stairs from his apartment on the third floor. Id. Ms. Taranco

noticed a difference in his appearance at this time. Id. Jimenez was now "really

clean," and he was also no longer wearing a cap. (T. 624, 638). Jimenez asked what

was happening and was informed that the victim may have had a heart attack. (T.

625). Ms. Taranco's aunt then called out that the police were coming. (T. 625). At

this point, Jimenez asked Ms. Taranco if he could use her telephone and call a cab.

Id. He was allowed to do so. Id. Jimenez left prior to the arrival of the police

officers. (T. 626).

Finally, the State would note that Jimenez has previously raised factual

innocence claims on both direct appeal and the second, successive 2005 post-

conviction proceedings which were rejected as follows:

II. Claim of Factual Innocence
Additionally, Jimenez asserts that he is factually innocent; thus, the
convictions and death sentence violate due process. . . .
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Even if this claim had been properly presented to the trial court, it
would be without merit. On direct appeal, this Court concluded that the
evidence did not support the claim that Jimenez was innocent:

Jimenez next asserts that the evidence was circumstantial and did
not exclude a reasonable hypothesis of innocence. We disagree.
Jimenez's fingerprints were found on the inside of the front door.
This is consistent with the neighbors' testimony that the door was
pushed shut when they tried to get in to help Minas. Further, while
the neighbors were blocking the front door, Jimenez was seen
jumping from the rear balcony next to Minas's, and the sliding
glass doors leading to her balcony were open. Finally, Jimenez
told ... Baron that the police wanted to talk to him about a stabbing
when the police never mentioned a stabbing. They told Jimenez
they wanted to talk to him about some burglaries. Wefind that the
evidence excludes any reasonable hypothesis ofinnocence.

Jimenez v. State at 997 So. 2d 1072.

In sum, Jimenez has known since prior to trial that Ms. Taranco had talked

with the police immediately prior to giving her taped statement, and any information

desired from either the witness or the police could have been obtained since that

time. Moreover, the notes relied upon do not support Jimenez's argument, and

reflect that there was no exculpatory information which was suppressed by the

State-Ms. Taranco's testimony has been consistent from the pre-interview, through

the taped statement, and testimony at trial. This alleged Brady claim should be

summarily denied. See Jimenez, at 997 So.2d 1065 ("To establish a Brady claim, the

defendant must demonstrate that (1) favorable evidence, which is either exculpatory

or impeaching, (2) was willfully or inadvertently suppressed by the State, and (3)

the defendant was prejudiced because the evidence was material. See Strickler v.
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Greene, 527 U.S. 263, 281-82, 119 S. Ct. 1936, 144 L.Ed.2d 286 (1999); Way v.

State, 760 So.2d 903, 910 (Fla.2000).")

B. Yvette Imhoff

In Detective Ojeda's report there is an entire page and a portion of the next

devoted to the telephonic interview with Jimenez's ex-girlfriend, Yvette Imhoff. A

copy of these pages and the corresponding page of Detective Ojeda notes are

provided as Exhibit C hereto. Det. Ojeda included details of the interview as well as

an address, phone number, and date of birth for Ms. Imhoff. The ex-girlfriend

described Jimenez as emotionally and verbally abusive, she stated that Jimenez was

"back to using drugs," specifically crack cocaine.

Ms. Imhoffwas asked if she or Jimenez knew the deceased victim. According

to the report she stated, "one time she had come home from work and the subject

[Jimenez] told her that her [Imhoff's] daughter Keychel had made friends with some

lady downstairs." She related that Jimenez never mentioned this lady's name and

added that she would "never allow her daughter to go inside any apartments at the

complex."

Jimenez now takes issue with one sentence in the notes relating to that

interview whereby Detective Ojeda wrote (in addition to what is related above)

"Phyllis became friends w/daughter." Jimenez concedes that the notes immediately

follow with: "came home Keychel made friend w some lady downstairs." Motion
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at p. 27. Jimenez claims that the "fact Ms. Minas had a friendship with Mr.

Jimenez's girlfriend's daughter and Mr. Jimenez was aware of it provides evidence

that he had a good relationship with Ms. Minas and had been in her apartment on

occasion." Id.

Once again, as with the previous claim, the note relied upon herein makes no

reference to Jimenez having been aware of his girlfriend's daughter's relationship

with the deceased victim, let alone establish in any way that he had a "good

relationship" with the victim and/or that he had been in the victim's apartment at any

time. Indeed, the note expressly refutes such assertions since it states that the ex-

girlfriend's daughter was not allowed to go inside any apartments at the complex.

Furthermore, whether or not Jimenez had ever been inside the victim's apartment

and whether or not he had any type of relationship with the deceased victim, good

or bad, are within Jimenez's own knowledge and cannot be deemed newly

discovered evidence. See Jimenez at 997 So. 2d 1068 (where a Brady claim is based

on the defendant's own personal knowledge of his actions, the claim is not based on

newly discovered evidence.)

The State would also note that Jimenez has previously raised the prospect of

having been inside the victim's apartment, by stating that he had been assisting the

victim with Hurricane Andrew clean-up, which would account for his fingerprint

inside entrance door to the victim's apartment. See Jimenez at 997 So. 2d 1067-68.
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The Court's analysis in rejecting Jimenez's previous Brady claim based on finger

prints inside the apartment applies equally to the instant claim:

Next, Jimenez asserts that (1) the State committed a Brady violation
when it failed to disclose information with regard to the true
explanation for the presence of Jimenez's fingerprint inside the front
door of Minas's unit or, altematively, (2) trial counsel was ineffective
due to the failure to discover this information. Jimenez was allegedly
inside Minas's unit on multiple occasions around the time ofHurricane
Andrew to assist in preparations and cleanup, which occurred before
the date of the murder.

the subclaim is without merit because it is conclusively refuted by the
record. First, Jimenez's fingerprint was found on the inside of the front
door. The fingerprint was located where the perpetrator would have
pushed on the inside ofMinas's door when the neighbors attempted to
enter her unit. Second, fingerprint evidence degrades over time (the
length of time for such evidence to become undetectable depends on
the surface, time, temperature, and humidity). Here, the murder of
Minas occurred approximately five weeks after Hurricane Andrew.
Thus, it is reasonable to conclude that sufficient time had passed during
the warm summer months of 1992 for any previous fmgerprints left by
Jimenez to degrade to the point of being undetectable. Third, this was
the only fmgerprint (from someone other than Minas) found in Minas's
unit. When he assisted her on prior occasions, Jimenez would have
touched something and left other multiple fingerprints in the unit. If
these fingerprints had not yet degraded by the day of the murder, there
would have been multiple fingerprints from Jimenez discovered
through the investigation in Minas's unit. Thus, the fact that only one
fingerprint was discovered on the front door and this fingerprint
matched Jimenez further supports the conclusion that any fingerprints
he allegedly left after he had previously assisted Minas had degraded
and only the fresh fingerprint that he left on the day of the murder was
detectable. Accordingly, there was neither a Brady violation-the
information was neither exculpatory nor impeaching-nor a Strickland
violation-trial counsel was not deficient for the failure to discover this
information that was neither exculpatory nor impeaching
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Jimenez v. State, at 997 So. 2d 1067-68. In sum, the notes relied upon in this claim

do not establish any suppression of exculpatory information. As such this claim

should be summarily denied.

C. Defendant's Statements to Detectives Ojeda and Diecidue

Jimenez has stated that he has been in possession ofDetective Ojeda's written

report which reflects that Ojeda and Diecidue spoke with Jimenez on the date ofhis

arrest at 3.55 pm. See Motion at p. 28. Jimenez also concedes that the written report

reflects that "the police were giving Mr. Jimenez information that made him angry,

that made him break down crying, and then made (sic) invoke his right to silence."

Id. Jimenez further concedes that he was in possession of Detective Ojeda's

deposition where the latter, like Diecidue, "testified that Mr. Jimenez did not discuss

his case beyond maintaining his innocence and then invoking his Miranda rights."

Id.

Jimenez now claims, however, that undated notes made by the detectives (as

evidenced by their handwriting, although they do not show the actual authorship by

said detectives) reflect that Jimenez was "cooperative," and providing information.

Id. Jimenez has listed various fragmented phrases from these notes at pp. 28-29 of

the Motion. The State respectfully submits that whether considered individually or

cumulatively these fragments do not establish any inconsistencies with Ojeda's

above characterization of Jimenez not discussing his case "beyond maintaining his
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innocence." There is nothing exculpatory or of impeachment value listed by the

defense and no prejudice has been set forth. See Pittman v. State, 90 So. 3d 794, 808

(Fla. 2011) (finding Pittman "failed to show that the State suppressed admissible

evidence that was favorable to the defense, that the State did so either willfully or

inadvertently, and that the defendant was thereby prejudiced. Specifically, Pittman

has failed to show that, had the evidence been disclosed, there is a reasonable

probability that the jury would have reached a different verdict.").

More importantly, however, is the fact that trial counsel moved to suppress

and successfully kept out any "statements" made to detectives Ojeda and Diecidue

"or any comments made whatsoever by our client from approximately 3:30 until

4:45 when he was advised of his rights even though he was with them for about an

hour and a halfprior to being advised ofhis rights." See Direct Appeal Transcripts,

at pp. 224-25, a copy of which is attached hereto as Exhibit D. The State agreed

with the request. Id. No statements by Jimenez to the police were thus mentioned.

The State thus fails to see the materiality or suppression or exculpatory nature of the

notes herein. The record is also refuted that defense counsel was not aware of the

"3:55pm" interview conducted with Jimenez by the detectives as that time falls

squarely within Jimenez's trial counsel's representation concerning statements made

between 3:30 and 4:45. See generally Ferrell v. State, 29 So. 3d 959, 980 (Fla. 2010)

("Because the evidence at the evidentiary hearing established that Ferrell's trial
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counsel was in possession of the information Ferrell alleged had been withheld, this

Brady claim must fail."); State v. Muhammad, 866 So. 2d 1195, 1202-1203 (Fla.

2003) (noting that defendant failed to show prejudice based upon written statements

of prison personnel where "there has been no demonstration that the allegedly

withheld documents contained any information not already disclosed to Muhammad

by other means.").

D. Jeffrey Allen

Jimenez next claims hand written documents regarding inmate Allen and his

contact with the State show that he was acting a state agent when incarcerated with

Jimenez in violation of Sixth Amendment right. Motion at p. 31. Jimenez concedes

that Allen did not testify at the trial, but states that he was allegedly prejudiced

because the State had listed this inmate as a witness, thereby causing the public

defender's office to conflict off of Mr. Jimenez's case since that office had also

represented Allen. This Brady claim was previously raised in the 2005 successive

motion for post-conviction relief and was rejected as untimely and without merit:

Failure to Disclose Manipulations With Regard to the Jailhouse
Informant Jeffrey Allen
Jimenez asserts that the State committed a Brady violation through the
failure to disclose the manipulations of the jailhouse informant Jeffrey
Allen. The State allegedly planted Allen in the jail to acquire evidence
and implicate Jimenez in the murder of Minas. Additionally, Jimenez
alleges that despite the fact that the State knew that Allen could not be
used as a witness during the trial, the State utilized Allen before the trial
to force the public defender's office to withdraw from representing
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Jimenez due to a conflict of interest (Allen was also previously
represented by the public defender's office in an unrelated case).

This subclaim is procedurally barred. There is no new evidence that
was unavailable to Jimenez when he filed the amended rule 3.850
motion. Instead, when Jimenez's trial counsel deposed Detective
Diecidue on December 13, 1995, he stated that Allen had provided him
with the confession ofJimenez that he had murdered two females which
matched the description ofthe Minas and Debas murders.

Even without this procedural bar, this subclaim is without merit. The
fact that the public defender's office was forced to withdraw from
representing Jimenez is irrelevant with regard to this Brady claim.
While Jimenez had a constitutional right to counsel during the trial, he
did not have the right to representation from a particular attorney. Thus,
Jimenez has not established a basis for relief.

Jimenez v. State, at 997 So. 2d 1071-72 (Fla. 2008). The instant claim did not

constitute a Brady violation in 2005 and remains in the same posture today.

E. Medellin Drug Cartel Involvement

Jimenez claims that the North Miami Police Department (NMPD) records

that he received on July 30/31, 2018 contained a fax coversheet from Private

Investigator Steve Sessler to Detective Diecidue which allegedly reflects that Sessler

had worked with NMPD in October, 1992.3 Motion at p.32-33. Once again, the

voluminous allegations in the instant claim with respect to Sessler and the

involvement ofthe Cartel were again previously raised as a Brady claim in the 2005

3 The fax coversheet reflects that Sessler was providing a list of items stolen by
Jimenez in the Miami Beach murder of a separate victim, Ms. Debas. The separate
murder was not mentioned in the instant case. Jimenez pled to second degree murder
of that victim after the trial in this case was completed.
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second successive post-conviction proceedings and rejected as untimely and without

merit:

Influence OfCalderon
Jimenez also asserts that the State committed (1) a Brady violation
when it failed to disclose information with regard to the influence of
Calderon and (2) a Giglio7 violation when it presented false evidence
with regard to the influence ofCalderon. Jimenez contends that he was
the victim of a tainted and biased investigation orchestrated by
Calderon, who was supposedly a known member of a drug cartel.
Calderon allegedly wished to retaliate against Jimenez because Jimenez
had an affair with his girlfriend, Debas, who was subsequently also
murdered. After the Miami Beach Police Department failed to initially

. charge Jimenez for the death ofDebas, Calderon decided to conduct his
own investigation of Jimenez and employed the services of a private
investigator named Sessler. When Minas was subsequently murdered
in North Miami, Sessler provided the North Miami Police Department
with the findings from the investigation concerning Jimenez that he had
already conducted for Calderon. This allegedly caused the North Miami
Police Department, which was neither neutral nor detached, to target
Jimenez unfairly for the murder ofMinas.

This subclaim is procedurally barred because it is not based on newly
discovered evidence. Instead, it had long been common knowledge that
the North Miami Police Department was given information that
originated from the investigation orchestrated by Calderon. Jimenez's
counsel deposed Sessler on July 11, 1996. During this deposition,
Sessler acknowledged that he had been retained by Calderon for the
purposes of investigating Debas's death. Additionally, Sessler stated
that he had investigated whether Jimenez had been involved in the death
of Debas and the file from this investigation may have been given to
the North Miami Police Department. Finally, _Sessler testified that he
had prepared reports from this investigation and those reports had been
disclosed to the State. Further, when Jimenez's trial counsel deposed
Detective Diecidue on December 13, 1995, he confirmed that Sessler
had provided him with information concerning Jimenez's possible
involvement in the death of Debas while the investigation for the
murder ofMinas was ongoing. Thus, Jimenez possessed the necessary
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information to assert this subclaim in the amended rule 3.850 motion
years ago.

Even without this procedural bar, the subclaim is without merit. First,
the Brady claim is without merit because there could be no prejudice to
Jimenez. Jimenez has not established a reasonable probability-i.e., a
probability sufficient to undermine confidence in the outcome-that the
jury would have reached an altemative verdict had the suppressed
evidence been disclosed. See Strickler, 527 U.S. at 289, 119 S.Ct. 1936.
If evidence of Calderon's influence had been presented during the trial,
this would have opened the door to potentially damaging evidence
concerning Jimenez's involvement in the death ofDebas. Thus, there is
not a reasonable probability that if this information with regard to the
influence of Calderon had been disclosed to Jimenez, the jury would
have reached an alternative verdict.

Jimenez v. State, at 997 So. 2d 1069-70.

F. Anwar Ali, The Cab Driver

Jimenez claims that on one of the notes provided by NMPD, Mr. Ali's name

and phone number are listed, "and then nothing." Motion at p.34. Jimenez also

claims that notes from Ojeda reflect that he had contact with Ali in September of

1993, when Ali was no longer certain when he had picked up a fare on the night of

the murder herein. Id. Once again, the substance of the instant claim of Brady

information was raised and rejected as untimely and without merit in the 2005

successive post-conviction proceedings:

Information With Regard To Mi
Jimenez asserts that (1) the State committed a Brady4 violation when it
failed to disclose information with regard to the cab driver Ali or,
alternatively, (2) trial counsel was ineffective due to the failure to
discover this information. The State allegedly failed to properly advise
Jimenez that Ali had given statements to law enforcement that Jimenez
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was not the man that he had picked up in his cab on the day of the
murder. The State also allegedly harassed Ali on multiple occasions to
identify this passenger as Jimenez. Further, Jimenez asserts that this
information only became available in April 2005 when postconviction
counsel McClain interviewed Ali. Between October 1992 and April
2005, Jimenez alleges that Ali was unavailable because he did not
respond to the multiple subpoenas that had been issued by defense
counsel to interrogate him in deposition. Defense counsel wished to
question Ali with regard to statements he had allegedly made to the
public defender and handwritten notes of that public defender, who had
been assigned as Jimenez's original trial counsel but was later replaced
by new counsel.
This subclaim is procedurally barred. The record establishes that
Jimenez was aware of this information as early as December 11, 2002,
when he filed a petition for writ of habeas corpus with this Court. In
that petition, Jimenez stated that

[a]ccording to Mr. Ali, the fare that he picked up at the apartment
complex shortly after 8:00 p.m. was bleeding from the face. Mr.
Ali was unable to identify Mr. Jimenez as this fare who was
bleeding from his face.

(Emphasis supplied.) Whether this information was gathered from
either the notes of the public defender or some other source, Jimenez
was already aware of this information as early as December 11, 2002.
The successive rule 3.851 motion was not filed within one year of this
date; thus, this evidence is not newly discovered and does not provide
a basis to review the merits ofthis subclaim.5 Additionally, Jimenez has
not established that a fundamental constitutional right, which provides
a basis for relief under this subclaim (or any other subclaim discussed
below), was formulated sometime after the convictions and sentence
became final and should receive retroactive application.
Even if there were no procedural bar, the subclaim with regard to Ali
would be without merit. To establish a Brady claim, the defendant must
demonstrate that (1) favorable evidence, which is either exculpatory or
impeaching, (2) was willfully or inadvertently suppressed by the State,
and (3) the defendant was prejudiced because the evidence was
material. See Strickler v. Greene, 527 U.S. 263, 281-82, 119 S.Ct. 1936,
144 L.Ed.2d 286 (1999); Way v. State, 760 So.2d 903, 910 (Fla.2000).
Here, the trial court correctly found that the first prong under Brady was
not satisfied because this allegedly suppressed information was neither
exculpatory nor impeaching. Ali would have merely testified that he
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picked up a person, who stated that he had been mugged and was
bleeding from the face, approximately sixteen blocks from the crime
scene and approximately thirty minutes after the murder ofMinas. This
testimony from Ali would not have logically connected the person that
he picked up in his cab to the murder. Also, Jimenez has failed to allege
how this testimony from Ali would impeach any of the evidence
presented by the State during the trial. Thus, the record conclusively

refutes this subclaim.

Jimenez v. State, at 997 So. 2d 1064-65.

G. Timeliness And Request for Amendments

Finally, the State recognizes that Jimenez has argued that the untimely filing

of his Motion is due to the late receipt of public records, coupled with this Court's

Order to not divulge confidential or exempt records provided him by NMPD. He

further asserts that due to this Court's order he has been hampered in contacting

witnesses and wishes to amend or supplement the Motion.

The State respectfully submits that the above arguments are without

merit. Jimenez's public records were untimely and remain untimely for the reasons

previously stated by the multitude ofthe agencies involved herein. NMPD did argue

that due to the late filing, it had not had an opportunity to redact its files for personal

information such as social security number, drivers' licenses, etc. However,

Jimenez has conceded that he was already in possession of the more than one

thousand pages of records from NMPD since the year 2000. The State would note

that the record of the 2000 transmittals attached to the defense's own pleadings,

reflects that NMPD did not request any exemptions or rely on any confidentiality
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provisions at that time. Since then Jimenez, by his own admission, on July 30th

2018, received approximately 50 additional handwritten pages.4 Those pages have

now been produced by Jimenez and do not reflect any social security or driver's

license numbers which NMPD had been concerned about. Jimenez's claim herein

that he was or is being hampered by this Court's order is thus without merit. Jimenez

has always-decades before the signing of the warrant and during the instant

4 Jimenez asserts that "[w]hile most of these records were previously provided

in the course of the pre-trial proceedings or in the public records sent to the
repository in 1999, there are probably in excess of 50 pages which counsel believes
have not been previously provided. " (IB at p. 18) Present collateral counsel did
not attach the specific 50 pages he believes are purported to be missing, but
emailed on August 6* and August 7* 81 pages ofhandwritten notes that he claims

are at issue.

The State does not concede or agree with Jimenez that the information
contained within the handwritten notes was ever withheld from defense counsel.
As discussed infra, counsel has not proved a Brady violation by merely asserting
that his investigator has confirmed those notes are presently missing from the
repository. In fact, the record refutes the claim defense counsel was unaware of
that information. The only issue that defense counsel points out to this Court is that
there was a discrepancy of roughly "50 pages" ofhandwritten notes that defense
counsel alleges are now missing, notwithstanding that the North Miami Police
Department has no record ofwithholding any legally discoverable documents. In

any event, the State respectfully submits that no evidentiary hearing is needed
because these notes cannot be deemed newly discoverable evidence under Brady,
and Jimenez's claim is untimely as this information could have been discovered

through counsel's prior due diligence.
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litigation-been free to contact anyone he has wished and ask for any records, as

previously stated in the State's Answer and the responses ofthe agencies herein.

Moreover, the State would note that the failure to provide notes from police

officers who have provided reports is in accordance with Fla. R. Crim. P. 3.220

(b)(1)(B) ("The term 'statement' is specifically intended to include all police and

investigative reports of any kind prepared for or in connection with the case, but

shall not include the notes from which those reports are compiled"). As shown

above, none ofthe notes complained about contain any exculpatory evidence, either.

CONCLUSION

Accordingly, for all the reasons aforementioned, this Court should summarily

deny Jimenez's instant successive post-conviction motion.
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This is Detective Ojeda with the North Miami Police Department.
Today's date is October 7th, 1992. The time is 4:57 PM. We
are at the North Miami Police Department, 13130 Northeast 8th
Avenue. With me and present in the room is Detective Donald
Diecidue of the North Miami Police Department. Also present
in the room is Virginia Taranco. This is in reference to North
Miami Police Case Number 92-28261, a HOMICIDE which occurred on
October 2nd, 1992 at approximately 8:00 PM.

BY DETECTIVE OJEDA:

Q Uh, Ms. Taranco, what I'm going to ask you to do

first of all is I'm going to ask you to raise your right hand.

And I have to swear you in prior to this state.ment.

Okay.

Do you solemnly swear that the information you are

. about tÀ give .i.s ii.he truth, the. whole tquth,-·and nothirig --but- ·_. - - ---

the truth so help you God?

A I do.

Okay. What I would.1.ike to_ do first of all is .I. . . . __ _. . .

would like you to give me your name, uh, your full name and

spell it for me if you would?

A Okay. Virginia E. Taranco: V-I-R-G-I-N-I-A

E (middle initial) last name: T like in Th_omas, A-R-A-N-C-0.

Q Okay. And where do you reside, Virginia?

A 13725 N.E. 6 Avenue, Apar.tment.208,. .. . · . ... :. .. .

Q Okay.

A North Miami.

Case No. 92-28261
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Okay. And how long have you lived there?

A Since the building was built. We are one of the

first, uh, people in there in that building.

Q Okay.

A Close to twenty years, I think.

Q About twenty years?

A Uh-huh.

o Okay. Uh, what type of, uh, work do you do, .

Virginia? ..

A I am an assistant vice president of the Bank of

New York. I am a trust officer.

_ . _Okay. _Uh, ,what I Wo.uld like to..do_. is, uh, we spoke .·. _ ___ _

to you natural before we went on the tape and interviewed you.

And we sPoke to you about the homicide and·what role you played

in it on October 2nd. What I would like to do is I would like

you to once again go over that if you will with us and explain

.... . . to us ex.actly what happened that particular evening.

A Okay. Around eight o'clock I arrived from the

grocery with my mother and Mary. We parked the car and Jose

is coming down the stairs right into the parking lot.

Q Okay. Who is Mary? Do you know who Mary is? .

A Mary, yes, is a neighbor from the 3rd Floor; Mary

Griminger.
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Q Okay. Do you know What apartment Mary lives in?

A 307.

Q 307, okay. And you said that you were with your

mother also?

A Yes.

And where does your mother live?

A With me in 208.

Q In 208?

A Uh-huh.. -.

Q Okay. Uh, and then you said that you parked your

car? .

... . .. ..._ -A - -1. .parked. my, car.. nd .when .w got .out of the _car.. he .

was getting into the parking lot. We said hello.

Q Okay. You see somebody by the name of Jose?

How do you know Jose?

-Uh, he is a neighbör. He lives on the 3rd Floor.

A 309. It's across from my aunt. My aunt lives in

308.

Q . Qkay.. Do.you know Jose's last name? . . . .

A I heard it after that, but I didn't know it.

Okay.
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A At that point I didn' t know his last name.

Q You didn't know it. So at the time that you saw

him in the parking lot you didn't know?

A I only knew Jose and that's it.

Q Okay. When you see Jose at this particular time do

you take note of what he is wearing?

A I noticed that he has something with his hat. I

thought it was a hat.

Q Okay.

A With his hat.

Q He ---
------.- A . :Becaóse, uh> it was- - ---_he- didnJt..look -like he-- . - ... -

looked always.

Q Okay. Do you know what color the hat was?

A To me it.w.as. a light color with,. uh, different· colors,

you know, no noted solid color. That's -- that's what it

Q Okay. Uh, you had mentioned earlier something about

..hics hair, uh --- . .

A He has light hair, low hair with a ponytail and light

... .color.

Q Okay. His hair is light color.

A No, he is not the --- not the black. I don't think

it's black either.

Case No. 92-28261

91



Q Okay.

A It is not blond.

Q Okay.

A But, uh ---
Q Okay.

A It's not that pitch black like mine.. That was ---

mine was not this no more, like yours is.

Q Okay. Uh, and you said that it was pulled back?

A .Yeah. -.

g . In a ponytail?

A In a ponytail. That's mostly the way I have seen

-- -- -him-us-i-ng·--it _a?-1--the;-t-ime. - - .--. ·- .. .. .. ....__ ._... .

- Q .. .Okay. Uh, then what. did you do?

A Then we picked up our groceries from the trunk of

.the car and we. go up. Ne. ent·er the apartment.

Q Iour apartment?

- ---.Á . My -apart-iñeiït.

Q Okay.

A Me and my mother and myself. We go to the kitchen

to put the groceries in --- in the, uh, kitchen table. And

.. . then I a.tart talking t.o.my aunt. .And then .at .that point,..uh,

Mary is going to leave. She lives on the 3rd Floor. When her

--- Mary leave I go to the door. So this may have been around
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five or ten minutes time. I go to the door and Mary goes up.

And then I hear a thump.

Q Okay.

A Like somebody falling.

Q Like somebody is falling?

A Falling. And Mary has been complaining about having

vertigo. So I started calling/yelling for Mary from my door.

Q Okay.

A And, uh, then I think --- think I heard Phyllis'

voice saying oh, my God; oh, my God.

. Q Okay. Phyllis, who is Phyllis?

. ....... -. . - . A - Phyll¾s .is--my -ne-ighlper nex-t--door-iq 207 . - . , ---. .: n:

. Q In 207. What ---.do.you know Phyllis' last.name?

A Minas; Minas.

. .... . Q._..... Miqas? . _ . .. . _ . ._ _._ ......... _.....

A M-N-A-S.

Okay. And hoü ~1ond have you~known P yllis?

A Since she moved there which I figure is close to

ten.years. . _. . .- -

Q About ten years now. Okay; so have you ever had any

dealings.w.ith.Phyl.lis .in the- past? - - -

A Yes, she comes by and talk.

Q And you talk to her?
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A Yes, we talk to her.

g So you thought it was her voice?

A I --- Yes- I would say, uh, I thought it was her

voice. I didn't pay attention to it because I thought Mary

had --- was the one that had fallen. I wasn't paying attention

to anything on another floor. I was waiting on an answer from

Mary.

Okay. So you hear oh, my God?

A Oh, my God.

And then what?

A And then a second thump that, you knpw, like a noise

that somebody_is falling aigain.

Okay.

A And tihen at that time my neighbor across comes duti

Lucretia.

Q Okay.

. _ _ _. ... .. .. . A --- ·She lives in 209. - --

... ...... . --... . - - --- -- -, -t ia ' s Tast ïiaiiie db~ you know?

A Ponce (P-O-N-C-E).

Q Okay. And then what happened?

A She .comes out then, uh, I --- we mentioned that we

heard the noise. And then, uh, we looked and I noticed that

it is --- the screen door is halfway open; but she never had

it halfway open.
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Okay. Was --- it was stood open halfway?

A Yes, like forty-five degree.

Q On a forty-five degree angle?

A Right.

Q Okay. And that's not normal for her?

A No. No, the screen door i;s never, uh, it's ---

it's not open to the hallway.

Q Okay.

A She inay not have it locked but it's not opened

to the hallway.

Q Okay.

.. . ..--½--A..,-·_.Èhen,--uh,...we decide.d.1-0.go o.v.er.to_her .apartment . .

thinking .she has a heart condition. We want to know if it ,

is her.

. . . . .Q.. _.. gkay. When you say we, who is with you?

A , Lucreti~a

Ju�541Epoü añd Luòretiia?

A Just me and Lucretia at this time.

.... Q Okay. .. . . .

A So we go over to the apartment. I stayed by the

. door...and Lucretia goes to the window which is a little further

north. And she says, but the lights are off, there is no

light inside the house.
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Okay. So she looked inside the window?

A Yes.

Q And saw that the lights were off?

A The lights were off.

Q And it was dark?

A Yes. so she comes back to where I am by the door

and she tries the knob. And then she say but the door is

open. And then I see the door moving a little bit to the

inside.

Okay.

A And then somebody push it from the inside.

A I didn't hear Lucretia say that she heard some-

body locking the three locks. I only saw the movement

because I am further away from the door than she is.

Okay. But you~ are absolutely sure the door opened?

- -g- --.Uh, a little -bit, not opened·completely but like -

a movement.

Q Okay. If you had to guess how much did it open?

A Maybe one inch.

. Q _About an inch or.so? . _... . ..

A Yes.

Q Okay.
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A No more than that.

Q And then you definitely heard it slam from the ---

A Yesi closing it.

Q Okay.

A Definitely close it. And then we started banging

on the door and calling her name.

Q Okay.

A At this point we think, uh, that she had had a

heart attack.

Q Okay. Did you get any response?

A No.

A From there on then we don't hear anything from

inside the apartment at all. ,

Q okay. And 1-hen what happens?

A So then I tell Lucretiä lets try to call her on

the phone. -I thought that maybe she has --- she was afraid --

or whatever. So Lucretia goes into her apartment to try to

get the number. . . . . .. .

Q And where did you stay?

A I stayed.by the door. . . . .. .

Q Okay.

A So Lucretia comes·out. She couldn't get the number.
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So I go halfway the stairs going to the 3rd Floor asking

for Mary because Mary was the next Person and so she has

the telephone number of a lot of PeoPle. Mary comes down

at this point;.

Q Okay. Where was Lucretia when you went halfway

up the stairs?

A By the door.

She stayed by the door?

A Yesi in that (UNINTELLIGIBLE). ..

Q Okay.

. A Then Mary comes down and we keep on banging. Then

- g Okay. .

A To check if Phy11isi car is there. ,,

A To make sure that, she is inside. . .

A So, I felt like I saw the car. I come back and I

say.yes, the..car is. .there. .. We .keep .on .banging; nothing. . .

Do you know what kind of car Phyllis drova?

.. - A . .Uh, I know it's .red,.. but I .--- I..am not very good . . .

at determining cars and I thought there were two red cars in

there but actually there are three next to each other in there.
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Q Okay.

A So I tell --- I think it was Mary. I don't know if

it was Mary or Lucretia, but I said please double check and

make sure that the car that is there that I saw is hers. So

one of them goes down. I stayed by the door and they come

back and say yes. At this point I am a little worried what is

going on inside.

Q okay.

A And --- and I don't want to leave the door.unattended.

Q Sure.

A So, uh, then I go insi-de my apartment and call the

Q Okay. And when you went inside to call the police

who stayed outside the apartment?

A Lucretia and Mary.

Q (VOICES OVERLAP).

. . ...... .. ... ..A - Yes. - "

Q Okay.

.. .. .... .A Yes, I am the only --- the only one that entered my

apartment.

- _ Q Okay. .And after you called the .police what happened?

A (UNINTELLIGIBLE) I think around this time I see Jose

coming from the 3rd Floor down the stairs.
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Q Okay. Jose; is this the same Jose ---

A Yes.

Q --- that you described earlier?

A Yes.

Okay. You saw him coming down the stairs?

A Down the stairs. I am by Phyllis' door. Lucretia

is roughly by her door. And he comes down and ask what ---

what happened.

Q Okay. So he came from the area of the 3rd Floor?

A Right.

Q And he asked what happened?

A What.._happengd.__. . ..._ ... .. .. .. . .___ ' . _ ~_1... . ...-

Q Was there anything different about him when you saw

him this time as opposed to the last time?

A Yes, he didn't have anything in the head. He was,

uh, without the hat or anything like that. There was no hat

on ~him. - -

Q Okay. And he then asked you?

A He asked Lucretia --- he asked what happened and

Lucretia was next to him and she said we think phyllis had a

heart attack. . .. . . .. ... ..

Q Okay.

A And then he stayed there by the railing next to the

garbage, uh --- uh, chute.
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Q Okay. Uh, from the time that you.first heard the

thump, the very first thump ---

A Yeah.

--- And the time that you saw Jose the second times

how much time had elasped?

A I would say around twenty minutes.

Q About twenty minutes?

A Uh-huh.

Q Okay. When you saw Jose the second time was his

hair still in a ponytail?

A Yes.

... .__.... ..Q_.._...Dla.y _O.kay1. and_afper. Lucr.eti.a._told hini...that_.she. .. ..__ .

thinks t-hat, uh, Phyllis had a heart attack; what did Jose

do?

A He had stayed there by the railing next to the, uh,

to the garbage chute. We have a railing by the end of the

Q Okay.

A He was standing there.

Q By the g-arbage chute?

. . .. A . Right. . .· . . . .. . .. . . . . .

Q Okay. And that's right by your apartment?

A Right. Yesi our doors, uh, Lucretia's and ours are

next to it.
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Okay. And what happened then?

A Then my aunt is out there too. And we are waiting

for the police to arrive. Then my aunt mentioned to.me that

she said, oh, the police are arriving. She say it out loud.

And then he asked permission, My mother is by my --- our door.

He asked her permission to go and call a taxi.

He asked for per --- he meaning Jose?

A Joses yes-

Q Okay. Did he ever indicate to you that he wanted

to use the phone at any other time before that?

A No. ..

. .... .. - ..g;..--Ok . --But--he-knows :thAt--ye -1-i-ve in-that.apartment? ..

A Oh, yes. -

Okay. So at the time that he hears that the police

. .. ar.e..coming at that. particular p.oint is when he asked to use

the telephone?

A Around that time, yes.

Okay. Did you go inside with him to use the (VOICES

.OVERLAP). .. .. · -

A My mother enters the house --- apartment a little

. . bit, but,. uh,..but:he .goes..to the phone.which is in the living

room.

Q. Okay. Did you go inside too?
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A Nor I didn't. I stayed by the door.

Q Okay. Do you know for a fact that he, in fact,

called a taxicab?

A My mother saw him using.the phone twice.

Q Okay.

A Does she know, in fact, that he called a taxicab?

A No, he couldn't hear what he say.

Q She couldn't hear what he was saying?

A No.

Q Okay. But she knows that he made a phone call?

A Yes, unless he picked up the receiver and --- and . .-

dialed sometNing,- " Twicë~·actua-lly· because -he ·say the first

time he, told her I couldn't go through; I have to try again

or something like that. .e

. . . . .Q · rOkay. - And by .this .t-ime the -police had arr·ived?

A Yes.

A They were there. And we are --- we are with the

police by Phyllis' door.

Q Okay. Did you ever see Jose.leave?

-A · No, I didn't. I --" I- khow he disappéared but I

didn't know when or where. I --- I didn't see him leave.
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Q Okay.

A When he left my apartment after that, uh, he left;

but I don't know.

Q You don't know where he went or how?

A No.

Q Okay. Is there anything else that you think at

this particular point you might be able to tell us or might

be helpful to us at this time?

A I really don't know right off. Do you have any

questions that you think that can be brought up and I can

help; I will be ·more than glad to.

_ Okay.- I hav.e -no-·additiona-1---cines:t.ions.- -Detective ·:- .-·

Diecidue? . '

BY DETECTIVE DIECIDUE:

BY DETECTIVE OJEDA:

Okay. This concludes th~iÃ ~sha�254ement.Thë Eiée now

is 5:10 PM.

VTRGINIA E. TARANCO

WITNESS my hand and official seal this day of i

1992.

NOTARY PUBLIC IN AND FOR THE
STATE OF FLORIDA AT LARGE
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TINUATION

to him about a stabbing. It should be noted that no stabbing was ever mentioned to the subiect

during my conversation with him, he was only advised of burglaries. An appointment was set

up to speak with Ofc. Baron and take a statement from her on Wednesday, 10/07/92 at approx-

imately 9:30AM.

At approximately 4:OOPM I responded to Metro taxi whdre I wæ able to pick up a copy.. of :

the computer work sheet for job #211856. Upon returning to the station I placed a call to

subjects girlfriend's residence in Texas, 214-824-6845, in an attempt to speak with his

girlfriend, Yvette Imhoff, however, I was ady-ised by her father that she wasn't there and he

would give her a message to contact me. At approximately 6:OOPM I cleared for the day.

10/07/92- At approximately 9:00Am this date I received a call from the subjects girl-

friend, Yvette Imhoff, PO Box 162, Argyle, Texas 817-464-3198, (DOB)04-29-69. Ms. Imhoff

stated that she had known the subiect for about 15 months meetidg him through Narcotics _

Anonymous. She said that they dated for about 3 months and then she moved in with him staying

nd She said that he was verbally abusive as well as emotion-
with him for about 1 year_off a__on.

.ally af>usive to-hef ¿l~rir that tiine ed at 1-5725 NE~Five. 4309 from_

about September or October, '1991 and she a e relationship was off and on wi_tl

her moving out on occasions to stay with friends because of the abuse. Ms. Imhoff stated· that

out and when- she did she··stayed about a week in Florida-.she decided in sometime- in July to -move

and then moving to Texas. She said that she had heard from friends that the day after she

. ck ocaine She said that the subiect had called her numerot
__ 1eft the sub7ect was back using cra

_times and he was upset about the break-up. She said that the subiect had admitted to her

·that he had 3 relapses baclé to usinq drugs since she-had left. She stated that on 09/30/92

she received a call from the subject and sh no longer wanted anything to

an with him, she said that hhe hadn't heard from bim since that time. When I asked Ms. Imhoff

if the subject or herself ever knew the-victim-she stated that_one time she had come home from

unrY and the quhjeri- told har Phar her dangbrer, Keychel had made frienas with some ladv

ht-or- 4-n gn inside any aparrmoni-q at t-hp comnipy Arrnrding_tn Ms Tmhnff the h er had

t-nld or one time_Phat- he broke into hanses but she didn't wan

M Imhoff assured me that she hadn'tshe aiòn't want ta know, about the sub,ects problems. s. __..
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heard from the subject anytime over the weekend nor on the day of the Homicide. She stated

that she had gone away for the weekend and they have no answering machine. There was no

further conversation.
10/07/92- This date myself and Detective Diecidue responded to the Office of the Dept.

of Corrections where we were able to meet with the Probation 'Officer.for the subject, Ofc.

Rochelle Baron. Ms. Baron was able to give us the same information as that stated previously

a she also stated that the subject had been tested for drugs on August 12, 1992 as a result

t· that the subject had been using drugs. Ofc. Baron stated
of her receiving an anonymous 19

that the subject was tested for both marijuana and cocaine and his results were negative. She

Sund , 10/04/92 when she visited his residence 1575
said that she last- saw the sub-]ect on ay

;21 Street. She said that the subject was fine and there was nothing unusual noted. Ofc. Baron

also statéd that her "clients" make up thei·r own schedule when they're under house arrest and

community control and she said the subject had written that on Friday, 10/02/92 he would be

home by 6:OOPM and that during the day he would be doing temporary work. A copy of the schedul

üa5 7öbtainedfÑe· the-n took a Sworii Taped Staide

At approximately 12:15PM I received If all from Mr. Joel Koshes 13725 NE 6 Ave. #411

He stated that he didn't know the subject real well but they had

together. He said that on the day of the Homicide he saw the subiect in the -apartment complex

at about-6:45PM.and asked "You Still Here!" Mr. Kosches stated that he was aware that the

suhect was being evicted and he was wondering what he was doin ..

_Sas unable to tell_me what the subiect was wearinq at that time. ...______. --

p approximately 4òl5PM inia Taranco came into the staj;ion_and m_yself_

and Detective Digidne were able to take a etailed SwornsTaped·.cS

_w.ith regards'te.ber--in'vpliierrént.in this case.

10/09/92- Thi s date I spoke with another witness, Mary Griminger 13225 NE 6 Ave. #307

893-0576, 893--0576 and she advised me of the following information. Ms. Griminger stated that

she has known the victim for about 10 years and that on the day she was killed the witness had

arrived home with another witness, Virginia Taranco after they had gone shopping. She stated

they aÂived in the

second floor. She said that he was possibly wearing a baseball cap red in color, an is hair
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1 any questions asked of him by a police officer and he was

2 also required to inform the probation department of any

3 arrests that were occurring or might occur.

4 THE COURT: So the grounds that the probation officer

5 was an agent of the State and it was a compelled

6 interview ---

7 MR. KASSIER: No, I don't know at this point. I guess

8 I'd have to have Mr. Band and Ms. Lyons address the Court

9 but I don't know what, specifically what facts are going to

10 be stipulated for the purposes of this hearing.

11 MR. WHITE: Judge, I have spoken with Ms. Lyons and

12 the probation officer whose testimony we're talking about.

13 His deposition is in the file. I have no problem with

14 stipulating to the contents of that deposition.

15 THE COURT: That's of the probation officer?

16 MR. WHITE: Right. And let me just give the Court a

17 little background so that the Court doesn't feel that

18 anyone is being misled here.

19 The facts and circumstances surrounding the statement

20 allegedly made by our client to this probation officer are

21 as follows:

22 On the day, October 5th, 1992, I believe, when my

23 client was arrested, he was advised that his house was
1

24 basically surrounded and that the officers were there to

25 arrest him.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751
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1 At that point, numerous conversations are had between

2 the officers and our client telephonically. He was inside

3 his parents' house on Miami Beach, and they're outside

4 talking to him on a cellular phone.

5 But be that as it may, a call ostensibly is made from

6 our client to his probation officer, the contents of that

7 phone conversation are reflected in the deposition and

8 that's what we're talking about suppressing.

9 THE COURT: So he calls the probation officer while

10 they're surrounding the house?

11 MR. WHITE: This is correct. At that time he, having

12 stated the statements and the probation officer's testimony

13 is and they allege that our client made a statement to his

14 probation officer --

15 THE COURT: I'm listening.

16 MR. WHITE: Want me to wait, Judge?

17 THE COURT: No, that's okay.

18 MR. WHITE: Ostensibly saying words to the effect that

19 I'm very concerned that I'm being -- because I'm going to

20 be arrested for stabbing someone.

21 I'm just paraphrasing, those aren't the exact words

22 but that's basically it. And that's the statement that

23 we're wishing to suppress with regard to the probation

24 officer, with regard to the statements made to the

25 Detectives Ojeda and Diecidue at the police station.
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1 We are discussing the suppression of those statements

2 made or any comments made whatsoever by our client from

3 approximately 3:30 until 4:45 when he was advised of his

4 rights even though he was with them for about an hour and a

5 half prior to being advised of his rights.

6 Now, Ms. Lyons and Detective Ojeda spoke two days ago

7 when we were at her office and we had some indication that

8 they will not be using any of those comments. I don't know

9 what the State's position is as to that, that's our motion

10 to suppress. The statements made to Detectives Ojeda and

11 Diecidue being made prior to being given his rights.

12 MR. WHITE: Right. And their depositions reflect that

13 -- even though their depositions reflect it.

14 THE COURT: State, what is your position?

15 MR. BAND: Judge, as to the later statement concerning

16 made to Detectives Diecidue and Ojeda, the State is not

17 Planning on introducing those statements but we are not

18 suggesting that they were not, in any way, consensual. We

19 . are choosing not to use that during the course of the

20 trial.

21 In regard to the matter involving the probation

22 officer, Ms. Baron, we do plan on introducing that

23 statement. And Mr. Matters' comments concerning the

24 statement are substantially accurate.

25 The defendant is surrounded in a home, he decides of

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751
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Filing # 76187302 E-Filed 08/09/2018 07:56:10 AM

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR MIAMI-DADE COUNTY,
FLORIDA

CASE NO. 92-34156-CF

STATE OF FLORIDA,

Plaintiff, EMERGENCY MOTION, CAPITAL CASE
DEATH WARRANT SIGNED; EXECUTION
SET FOR AUGUST 14, 2018.

v.

JOSE ANTONIO JIMENEZ,

Defendant.

MOTION TO AMEND
SUCCESSIVE MOTION TO VACATE JUDGMENT AND SENTENCE

COMES NOW, the Defendant, JOSE ANTONIO JIMENEZ, and seeks to the 3.851

motion that he filed on Monday, August 6, 2018. In support of this filing, Mr. Jimenez states:

The 3.851 motion was filed on the basis of records that he first was given access to on

July 30, 2018. It was filed before he had completed his review of the newly provided records as

indicated in the motion. The premature filing of the motion was due to the pendency of a death

warrant setting his execution for August 14, 2018. It was filed on Monday, August 6, in order to

give this Court and the State notice of the claims that Mr. Jimenez was developing on the basis

of the previously unavailable documents as soon as possible even though as Mr. Jimenez

indicated in the motion his examination of the documents was beginning and would grow and

evolve as he was able to conduct a more thorough an in depth review of the new documents

while continuing to review the trial record prior collateral proceedings and previously available

information.
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It should be noted even at this point, Mr. Jimenez's review of the documents and

development of his claims for relief is ongoing and is not complete. This Court has yet to grant

him permission to release the newly available documents so that he can file them with the clerk

and show them to witnesses in order to further investigate and discover additional evidence in

support of his claims. Nonetheless at this point, he can make additional factual allegations of

Giglio/Brady violations.

First, it is clear from further examination of the Ojeda's notes from his and Diecidue's

interview of Mr. Jimenez on October 5, 1992, that when he advised them that he had knocked on

Phyllis Minas' door at 7:00 pm on October 2, he also advised that Ms. Minas was on the phone

when he knocked. The accuracy of Mr. Jimenez's recollection which he shared with the police in

order to show them his innocence was verified by the Ojeda's note from his interview of

Virginia Wallace. The note regarding the interview of Wallace is undated. However, Ojeda's

police report indicated that Ms. Wallace had called at 1:45 pm without a specific date referenced,

but the implication in the context of the report was that the call occurred on October 3, and

concerned the conversation that Ms. Wallace had with Ms. Minas on Friday, October 2. The

handwritten note does not indicate the day of the phone conversation with Ms. Minas, just the

time, 7:00 pm. The reference to "last Sunday" in the note appears to refer to Ms. Minas recent

dizzy spell which was discussed in phone call. Ms. Wallace was Ms. Minas' hairdresser. In the

conversation which lasted about 15 minutes, there was a discussion of Ms. Minas' recent dizzy

spell and fall in which she bruised her hip. They also confirmed Ms. Minas' upcoming "perm."

Thus, Ms. Minas was on the phone with Ms. Wallace when Mr. Jimenez knocked on Ms. Minas'

door at 7:00 pm after the got home from her job in the Office of the Miami-Dade County Clerk

of Court. Further for Mr. Jimenez to know that she was on the phone as he told the police, Ms.
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Minas opened the door when he knocked. During this interaction, it is certainly possible that a

fingerprint from his pinky finger was left on Ms. Minas' door. The police did not disclose that

Mr. Jimenez had told them about his statement to them indicating that he knocked on Ms.

Minas' door at 7:00 pm on Friday, October 2.

Ojeda's notes also show that Mr. Jimenez told them "Joel Cautious" who lived on the 4*

floor next to the elevator and who Mr. Jimenez had known in high school. Ojeda's handwritten

notes show that Mr. Jimenez's statement about Joel Koshes was corroborated on October 7,

1992, when Ojeda spoke with Mr. Koshes who lived in unit 411 and confirmed that he had gone

to high school with Mr. Jimenez. The reason Mr. Jimenez had told the police about Mr. Koshes,

which is missing from the handwritten note of what Mr. Jimenez had said shows up in the notes

from Ojeda's interview of Mr. Koshes. The notes show that Mr. Koshes confinned seeing Mr.

Jimenez on Friday, October 2 at about 6:45 pm, and conversing with Mr. Jimenez at the time.

Once again, the information that had been received from Mr. Jimenez was being checked out and

was turning out to be accurate. The failure to disclose that Mr. Jimenez had provided truthful and

accurate information to the police when trying to show them his innocence violated Brady. It

kept the jury from knowing Mr. Jimenez had not only cooperative, but truthful. Moreover, the

notes show that Ojeda and Diecidue were willing give false and/or misleading deposition

testimony in order to facilitate Mr. Jimenez's conviction.

Not only is reference to this in Ojeda's handwritten notes, it is also in the much briefer

notes of Diecidue. When Diecidue was deposed, he was asked if Mr. Jimenez had said

"[a]nything about his case," and responded "No." (Diecidue depo at 55). When asked why

Miranda warning were not given until near the end of the "interview", Diecidue said "[b]ecause

he wasn't talking." (Diecidue depo at 56). He was asked: "But he didn't make any exculpatory
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statement?". Diecidue stated under oath: "No, he didn't say anything. Like I said, he just cried

and was upset." (Diecidue depo at 58). The handwritten notes of both Ojeda and Diecidue show

that Diecidue's deposition testimony was false. According to the Diecidue's deposition the only

thing that came out of Mr. Jimenez was an invocation of his right of silence, as his own

handwritten note from the "interview" shows.

In Ojeda's deposition, Mr. Jimenez's counsel inquired "[w]hat were you doing for those

fifty-five minutes?" (Ojeda depo at 48). Ojeda responded by saying after getting general

information, "name, address, all this kind of stuff" the police told Mr. Jimenez that he was under

arrest for first degree murder. Ojeda then said: "He didn't know anything about the murder."

(Ojeda depo at 48). So Ojeda in response went through different pieces of paper. Ojeda testifies

that Mr. Jimenez "reads them a couple of times, he breaks down, he's crying, he's upset, he's

very nervous. He's sweating." (Ojeda depo at 49). Ojeda was asked: "[h]e didn't make any

exculpatory statements?" Ojeda answered: "[n]o. He just denied any involvement." Ojeda depo

at 49). As shown by his own handwritten notes, Ojeda's deposition testimony was false.

Ojeda's handwritten notes from the interview of Mr. Jimenez show that Mr. Jimenez told

the police that the clothes that he was wearing on Friday, October 2 - "wrg - Blue faded jeans -

Beige T-shirt - Hat dr blue 'Help Line' - Gold - White sneakers." After receiving this

information from Mr. Jimenez, Ojeda's notes show that he at 8:00 pm, Ojeda "notified Det.

Pearce" to look for the clothing at Mr. Jimenez's residence. However in Ojeda's report he

indicated that after Pearce went to search the residence, Pearce called at 8:10 pm and stated that

"he had confiscated a dark pair ofjeans which had what appeared to be blood on the same." The

report omitted any reference to the fact that Ojeda got the information from a cooperative Mr.

Jimenez who was trying to show his innocence. Instead, the implication from the report is that
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the jeans were simply discovered by the police during the search because there was what

appeared to be blood on the jeans.

The failure to disclose Ojeda's and Diecidue's handwritten notes of the October 5

interview of Mr. Jimenez detailing the information that he provided while trying to show the

police that he was innocence precluded counsel from demonstrating that both police officers

were willing to testify falsely and/or deliberately mislead Mr. Jimenez's counsel as to the fact

that Mr. Jimenez gave them information that was meant to show his innocence. Mr. Jimenez did

much more than merely state that he did not commit the murder. Because Ojeda's testimony at

Mr. Jimenez's trial was the basis of the State's most heavily relied upon claim that Mr.

Jimenez's statement to his probation office that the police wanted to talk to him about a stabbing,

demonstrated his guilt because Ojeda in his testimony said that he only mention talking with Mr.

Jimenez about burglaries. Ojeda swore under oath that he did not mention a stabbing to Mr.

Jimenez, just as he swore under oath that Mr. Jimenez made no exculpatory statement other than

denying involvement in the murder. His willingness to deceive calls all of Ojeda's testimony into

question. The defense with these handwritten notes would have been able to suggest that Ojeda

was willing to say anything that would help get Mr. Jimenez convicted. His willingness to hide

the truth called into the good faith of the investigation into Ms. Minas' homicide which he led.

He was the lead detective, and as Diecidue made clear in his deposition, Ojeda was in charge of

the investigation.

Such impeaching information showing that Ojeda and Diecidue were willing to hide

information from Mr. Jimenez's attorney during depositions also supports the idea that the

handwritten note from Diecidue's interview of Anwar Ali was left blank because Mr. Ali had

told him that when he could not find "Jose" the intended fare on October 5, 1992, he instead
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picked up someone else near the apartment complex who was looking for a cab ride and bleeding

from the face like he had been scratched in altercation with someone. Mr. Ali told Diecidue that

the fare he picked up was not Mr. Jimenez when Diecidue tried to get him to identify Mr.

Jimenez as the guy bleeding from the face. Diecidue decided not to write down any of what Mr.

Ali told him because it tended to suggest that someone else attacked Ms. Minas and was

scratched in the struggle. Of course, the real attacker in a struggle with Ms. Minas was likely

scratched and/or had Ms. Minas' blood on him or his clothing. Mr. Ali indicated that the fare

that was bleeding from the face explained his injuries to be the result of a mugging, and used this

to tell Mr. Ali that he had no money. As a result, Mr. Ali felt sorry for him and did not charge for

the ride he gave him and so it did not show up on the cab companies records. Mr. Ali did share

this information with the public defender investigator who interviewed him two weeks later.

To keep a lid on the information that Diecide received from Mr. Ali, not only did

Diecidue not write anything down, he Ojeda indicated that the report that he was suppose to have

written, somehow got lost. Since it has never surfaced and given Ojeda's and Diecidue's

willingness to dissemble during their depositions, Mr. Jimenez's counsel would have been able

to argue that was the reasons the alleged Ali report was supposedly lost. To build the case

against Mr. Jimenez, counsel would have been able to argue with these newly discovered

handwritten notes that Ojeda and Diecidue were discarding any information that would have

been helpful to Mr. Jimenez's counsel efforts to show his innocence.

From additional review of the documents that Mr. Jimenez was given access to for the

first time on July 30, 2018, he has discovered that there an eleven page handwritten document in

which Ojeda was given the questions he would be asked. The document is clearly not written in

Ojeda's handwritten. Both the questions and the answers that Ojeda is to give is in someone
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else's handwritten. Ojeda's direct examination at Mr. Jimenez's trial was conducted by Ann

Lyons. The handwritten in the 11 page document appears to match Ms. Lyons' handwriting as it

appears in the record. Her direct examination of Ojeda in many places is identical to that which

appears in eleven page document outlining both the questions and the answers to be given in

Ojeda's trial testimony. The document for many of the questions includes the answers Ojeda is

to give. At one point, there is a section that is marked with the word "out" in the margin showing

that this portion of the suggested testimony should not be given. This section concerned

Cardona's investigation regarding the white van under Ms. Minas' balcony. While Ojeda being

provided the questions he would be asked is not problematical, the document provides the

answers he is to given. Also indicating that some aspect is out also shows a direction to not get

into anything about Cardona's investigation of the white van. The existence of this document

could have been used to impeach his testimony. Because it could have been used to impeach

Ojeda, its existence is Brady material which should have been disclosed. A witness telling the

truth, particularly a police office, does not need to have answers to questions written out by the

prosecutor who is calling the witness to the stand.

Mr Jimenez submits that given that he first received access to the North Miami Police

Departments documents on July 30, 2018, he has good cause for this amendment.

Mr. Jimenez is continuing to investigate and will continue to file what he learns as he

learns it.

WHEREFORE, Mr. Jimenez respectfully requests that the factual allegations contained

herein be accepted as amending his Rule 3.851 motion that he filed on Monday, August 6, 2018.

Respectfully submitted,

/s/Martin J. McClain
MARTIN J. MCCLAIN
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Florida Bar No. 0754773
McClain & McDermott, P.A.
Attorneys at Law
141 N.E. 30th Street
Wilton Manors, FL 33334
(305) 984-8344
martymcclain@earthlink.net
Counsel for Mr. Jimenez

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing motion has been furnished

via the e-portal to all counsel of record on this 6th day ofAugust, 2018.

/s/Martin J. McClain
MARTIN J. MCCLA]N
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL

CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, Case No. F92-34156

Plaintiff, Judge Hersch

JOSE JIMENEZ,

Defendant

ORDER DENYING MOTION TO AMEND SUCCESSIVE MOTION TO VACA

JUDGMENTS AND SENTENCE

This cause having come before the court on Defendant's Motion to Amend Successive

Motion to Vacate e-filed on August 9, 2018, it is denied.

WHEREFORE, it is ORDERED AND ADJUDGED that Defendant's Motion to Amend
Motion Vacate Judgments and Sentence is DENIED.

No Motion for Rehearing will,be entertained.

Done and Ordered in Miami-Dade County this 9th day of August, 2018.

Mard Hersch
Circuit Court Judge

Copies to all counsel of record
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL

CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, Case No. F92-34156

Plaintiff, Judge Richard rsch

vs.

JOSE JIMENEZ, =

Defendant

ORDER DENYING SUCCESSIVE MOTION TO VACATE JUDG1 TS

CONVICTION AND SENTENCE

On December 14, 1994, the Defendant was sentenced to death for the murder of 63-

year-old Phyllis Minas. The facts of this case are set forth in Jimenez v. State, 703 So.2d 437

(Fla. 1997):

On October 2, 1992, Jimenez beat and stabbed to death sixty-three-year-old
Phyllis Minas in her home. During the attack her neighbors heard her cry, "Oh
God! Oh my God!" and tried to enter her apartment through the unlocked front
door. Jimenez slammed the door shut, locked the locks on the door, and fled the
apartment by exiting onto the bedroom balcony, crossing over to a neighbor's
balcony and then dropping to the ground. Rescue workers arrived several minutes
after Jimenez inflicted the wounds, and Minas was still alive. After changing his
clothes and cleaning himself up, Jimenez spoke to neighbors in the hallway and
asked one of them if he could use her telephone to call a cab.

Jimenez's fingerprint matched the one lifted from the interior surface of the
front door to Minas's apartment, and the police arrested him three days later at his
parents' home in Miami Beach. In 1994, a jury found him guilty of first-degree
murder and burglary of an occupied dwelling with an assault and battery and
unanimously recommended the death sentence.

Jimenez, at 438.

Multiple postconviction motions have been filed and previously ruled upon since direct
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appeal, a chronology of which is capably set forth in the parties' pleadings. On July 18, 2018,

Governor Scott signed a death warrant. At the direction of the Florida Supreme Court, this

court entered an order scheduling a public records hearing to be held on July 23, a Rule 3.851

motion to be filed by noon on July 24, and a Huff hearing to be held on July 26. Defendant

timely filed the first of the two Rule 3.851 Successive Motion to Vacate Judgments of

Conviction and Sentence he would ultimately file. In this first motion Jimenez raised issues

related to public records and the lethal injection protocol.

A Huff hearing was held on July 26, 2018. The Defendant's Motion was summarily

denied by written order on July 31, 2018. A notice of appeal was filed on August 1, 2018.

The instant motion, the second successive Rule 3.851 motion filed since the signing of

the warrant, was filed on August 6, 2018, to which the State responded on August 7, 2018. The

Huffhearing was held on August 8, 2018. This court now summarily denies relief and in doing

so addresses Jimenez's claim by each specific allegation.

Jimenez has framed his current claim as follows:

DEFENDANT WAS DEPRIVED OF HIS RIGHT TO DUE PROCESS
UNDER THE FOURTEENTH AMENDMENT TO THE UNITED STATES
CONSTITUTION AND HIS RIGHTS UNDER THE FIFTH, SIXTH, AND

EIGHTH AMENDMENTS, BECAUSE THE STATE WITHHELD
EXCULPATORY EVIDENCE WHICH WAS MATERIAL AND
EXCULPATORY IN NATURE AND/OR PRESENTED MISLEADING
EVIDENCE. DEFENDANT WAS DEPRIVED OF HIS EIGHTH AND
FOURTEENTH AMENDMENT RIGHTS AS A RESULT OF THE
STATE'S FAILURE TO HONOR ITS CONSTITUTIONALLY
MANDATED OBLIGATION TO DISCLOSE FAVORABLE EVIDENCE
TO THE DEFENSE AND REFRAIN FROM THE USE OF FALSE OR

¹ 622 So.2d 982 (Fla. 1993).
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MISLEADING EVIDENCE OR ARGUMENT AND THEREBY MISLEAD
THE JURY, THE JUDGE AND/OR DEFENSE COUNSEL.

Jimenez rests this claim upon officers' handwritten notes alleged to have been recently

provided by North Miami Police Department, pursuant to this court's order for disclosure of

public records. After culling through North Miami's submission, Jimenez pleads that eighty-one

(81) pages of notes had never appeared in earlier public records releases. He further asserts that

that these notes would have either enhanced the ability of defense counsel to impeach the

officers at trial, or that they reveal "unknown" previous interviews or information. Jimenez

maintains that these notes are "newly-discovered evidence" and that they constitute Brady2

material. A review of the record refutes these claims.

A. Taranco Statements. In paragraph 16 of his instant motion, Defendant alleges that one

page of notes reveal a previously unknown interview of Ms. Taranco obtained before her taped

statement to police began. This claim is refuted by the record. Attached to the State's Response

as Exhibit A is a transcript of the taped statement of Ms. Taranco. Within the first words spoken

during the taped interview (on page 2), the officer states: "Okay. Uh, what I would like to do is,

uh, we spoke to you natural before we went on the tape and interviewed you." The tape was

provided in discovery and clearly, the existence of a pre-tape interview was known by the

Defendant. Additionally, Ms. Taranco was questioned about the pre-interview by defense

counsel at trial. (Exhibit 1 attached.) This is not newly discovered evidence.

² Brady v. Maryland, 83 S.Ct. 1194 (1963).
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In the notes of Detective Decidue taken during the Taranco interview a few days after the

murder, the first five (5) lines of the notes are crossed through. Jimenez now claims that he was

with Ms. Taranco, at the victim's front door, during the attack. Therefore, he could not have

been the killer. He claims that the crossed-out sections confirm this. He is wrong. Attached as

exhibit B to the State's response are the notes. Deciphering.what is crossed out is not difficult,

and this court reads the crossed-out language as: "Heard one bang, went to investigate. Heard

second bang. While at door, observed defendant (D) coming from the third floor. Was wearing

no hat. First observed on ground floor with baseball hat."

This passage is consistent with the bulk of the notes that are not crossed out. More

importantly, this passage is virtually identical to what Ms. Taranco testified to at trial. (see TT.

617-624, attached as Exhibit 2.) Ms. Taranco was outside the victim's door for approximately

15 minutes before the police were called. She saw the Defendant come down the stairs after she

called the police. The crossed out section of the notes is likely due to error, not misconduct.

Defendant was given Ms. Taranco's taped statement prior to trial. Trial counsel inquired

about the un-taped portion of the interview at trial. This claim does not present newly

discovered evidence.

B. Yvette Imhoff. Defendant next contends that notes of a phone interview with his

ex-girlfriend, Yvette Imhoff, written a few days after the murder, provide exculpatory evidence.

While Imhoff provided largely negative information about the Defendant, she told the officer

that Jimenez had said that her infant daughter had made friends with some unidentified woman

downstairs. Defendant urges this as evidence that he had been present in the victim's apartment

at a prior time, thus explaining his fingerprint on the door.
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This is not newly-discovered evidence. In the portions of Detective Ojeda's report

attached to the State's response as Exhibit C, the interview, including the allegation that Jimenez

told her that her daughter "had made friends with some lady downstairs." It also noted that the

"lady" was not named and that the daughter was not allowed into other resident's apartment.

Additionally, it is logical that the Defendant would have known of this, and this information

would not be newly discovered. The Florida Supreme Court has previously addressed this

Defendant's earlier claim that his personally known information should constitute newly

discovered evidence:

This subclaim is also procedurally barred. The presence of Jimenez inside

Minas's unit on other occasions is necessarily based on his own personal

knowledge of his actions. Thus, the facts on which this subclaim is predicated

were known to Jimenez well in advance of the filing of the amended rule 3.850

motion. The subclaim is not based on newly discovered evidence.

Jimenez v. State, 997 So. 2d. 1056, 1068 (Fla. 2008). This portion of Defendant's claim

does not merit relief.

C. Defendant's interview. Defendant contends that notes of an interview in

Detective Diecidue's handwriting suggest that his initial statements showed his cooperation with

the police. He urges that this would have impeached the detective's assertion that Jimenez was

uncooperative and elusive. At the Huff hearing, defense counsel argued vociferously that for

Defendant to be convicted, the jury had to believe Detective Ojeda. Not having these notes from

which to impeach, Jimenez argues, impaired his defense. This argument has several flaws.

First, like the information above, Jimenez was aware of what he told the police. He had

every opportunity though discovery to develop the timeline of where he had been before, during,

and after the killing. His attorney at trial did exactly that though cross-examination of the State's
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witnesses. Second, his attorneys appeared to be aware of, and moved for the suppression of,

these statements. (TT 222, attached as Exhibit 3). Third, a review of Detective Ojeda's

testimony shows that he did not offer any evidence about the statements to him, cooperative,

uncooperative, or otherwise. Thus, no opportunity to impeach could have arisen.

Detective Ojeda's testimony is short and defense counsel successfully attacked his

credibility. (T.T. 761, Exhibit 4.) Defense counsel called Detective Ojeda as a defense witness

to again point out his lack of candor. (T.T. 835-836, Exhibit 5.) Defendant is not entitled to

relief on this claim.

D. Jeffrey Allen. Jeffrey Allen was a jailhouse snitch who wanted to be a witness against

the Defendant. Jimenez alleges that letters from Jeffrey Allen and the notes of Diecidue's

interview of Allen on March 13, 1993, are newly discovered information. However, Jimenez

fails to show how any of the information in the letters or notes is "newly discovered" or

exculpatory.

First, the police reports in this case clearly detail the same information that appears on the

notes. Further, Allen was deposed by Defense counsel. (Exhibit 6, attached.) Clearly, the

information, or ability to get the information by the exercise of due diligence was present.

Finally, Allen did not testify at trial. Thus, Jimenez suffered no prejudice from Allen, and

Allen's potential testimony could hardly be considered exculpatory.

As defense counsel concedes in footnote 14, he raised this Allen claim in the 2005

motion. It was rejected by the Florida Supreme Court:

Failure to Disclose Manipulations With Regard to the Jailhouse Informant Jeffrey

Allen
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Jimenez asserts that the State committed a Brady violation through the failure to

disclose the manipulations of the jailhouse informant Jeffrey Allen. The State

allegedly planted Allen in the jail to acquire evidence and implicate Jimenez in

the murder of Minas. Additionally, Jimenez alleges that despite the fact that the

State knew that Allen could not be used as a witness during the trial, the State

utilized Allen before the trial to force the public defender's office to withdraw

from representing Jimenez due to a conflict of interest (Allen was also previously

represented by the public defender's office in an unrelated case).

This subclaim is procedurally barred. There is no new evidence that was

unavailable to Jimenez when he filed the amended rule 3.850 motion. Instead,

when Jimenez's trial counsel deposed Detective Diecidue on December 13, 1995,

he stated that Allen had provided him with the confession of Jimenez that he had

murdered two females which matched the description of the Minas and Debas

murders.

Even without this procedural bar, this subclaim is without merit. The fact that

the public defender's office was forced to withdraw from representing Jimenez is

irrelevant with regard to this Brady claim. While Jimenez had a constitutional

right to counsel during the trial, he did not have the right to representation from a

particular attorney. Thus, Jimenez has not established a basis for relief.

Jimenez v. State, 997 So. 2d at 1071-1072.

E. Sessler Materials. Defendant next alleges that a fax coversheet from Steve Sessler (a

private investigator working for an alleged drug dealer named Calderon) shows that a Medellin

drug cartel directed the instant investigation and prosecution of the Defendant. Again, this claim

was previously raised in the 2005 motion. The Florida Supreme Court has already found this

claim to be without merit.

Influence ofCalderon

Jimenez also asserts that the State committed (1) a Brady violation when it failed

to disclose information with regard to the influence of Calderon and (2) a Giglio7

violation when it presented false evidence with regard to the influence of

Calderon. Jimenez contends that he was the victim of a tainted and biased

investigation orchestrated by Calderon, who was supposedly a known member of

a drug cartel. Calderon allegedly wished to retaliate against Jimenez because

Jimenez had an affair with his girlfriend, Debas, who was subsequently also
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murdered. After the Miami Beach Police Department failed to initially charge

Jimenez for the death of Debas, Calderon decided to conduct his own

investigation of Jimenez and employed the services of a private investigator

named Sessler. When Minas was subsequently murdered in North Miami, Sessler

provided the North Miami Police Department with the findings from the

investigation concerning Jimenez that he had already conducted for Calderon.

This allegedly caused the North Miami Police Department, which was neither

neutral nor detached, to target Jimenez unfairly for the murder of Minas.

This subclaim is procedurally barred because it is not based on newly discovered

evidence. Instead, it had long been common knowledge that the North Miami

Police Department was given information that originated from the investigation

orchestrated by Calderon. Jimenez's counsel deposed Sessler on July 11, 1996.

During this deposition, Sessler acknowledged that he had been retained by

Calderon for the purposes of investigating Debas's death. Additionally, Sessler

stated that he had investigated whether Jimenez had been involved in the death of

Debas and the file from this investigation may have been given to the North

Miami Police Department. Finally, Sessler testified that he had prepared reports

from this investigation and those reports had been disclosed to the State. Further,

when Jimenez's trial counsel deposed Detective Diecidue on December 13, 1995,

he confirmed that Sessler had provided him with information concerning

Jimenez's possible involvement in the death of Debas while the investigation for

the murder of Minas was ongoing. Thus, Jimenez possessed the necessary

information to assert this subclaim in the amended rule 3.850 motion years ago.

Even without this procedural bar, the subclaim is without merit. First, the Brady

claim is without merit because there could be no prejudice to Jimenez. Jimenez

has not established a reasonable probability-i.e., a probability sufficient to

undermine confidence in the outcome-that the jury would have reached an

alternative verdict had the suppressed evidence been disclosed. See Strickler, 527

U.S. at 289, 119 S.Ct. 1936. If evidence of Calderon's influence had been
presented during the trial, this would have opened the door to potentially

damaging evidence concerning Jimenez's involvement in the death of Debas.

Thus, there is not a reasonable probability that if this information with regard to

the influence of Calderon had been disclosed to Jimenez, the jury would have

reached an alternative verdict.

Additionally, we conclude that the Giglio claim concerning the influence of

Calderon is without merit. "To establish a Giglio violation, it must be shown that:

(1) the testimony given was false; (2) the prosecutor knew the testimony was
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false; and (3) the statement was material." Guzman v. State, 868 So.2d 498, 505

(Fla.2003). Jimenez has not asserted that any false testimony with regard to the

influence of Calderon was presented during the trial. Instead, Jimenez merely

contends that the State colluded with Sessler in his assertion of a privilege during

a deposition to prevent disclosure of the reports that he had prepared. However,

this supposed false testimony was not presented during the trial, so it cannot form

the basis for a Giglio claim.

Jimenez, 997 So. 2d at 1069-1070.

F. The Cab Driver, Anwar Ali. Defendant next alleges that there is newly discovered

evidence relating to Ali the cab driver. He claims that while he was unable to find Ali for

testimony at trial, the police had Ali's address and phone number. Notably the public defender

representing Jimenez also had the address and phone number for Ali, and had, in fact, spoken to

him 11 months after the murder.

This claim was also raised in the 2005 motion, as noted in footnote 13 of Jimenez's

instant motion, and rejected by the Florida Supreme Court:

Information With Regard To Ali

Jimenez asserts that (1) the State committed a Brady violation when it failed to

disclose information with regard to the cab driver Ali or, alternatively, (2) trial

counsel was ineffective due to the failure to discover this information. The State

allegedly failed to properly advise Jimenez that Ali had given statements to law

enforcement that Jimenez was not the man that he had picked up in his cab on the

day of the murder. The State also allegedly harassed Ali on multiple occasions to

identify this passenger as Jimenez. Further, Jimenez asserts that this information

only became available in April 2005 when postconviction counsel McClain

interviewed Ali. Between October 1992 and April 2005, Jimenez alleges that Ali

was unavailable because he did not respond to the multiple subpoenas that had

been issued by defense counsel to interrogate him in deposition. Defense counsel

wished to question Ali with regard to statements he had allegedly made to the

public defender and handwritten notes of that public defender, who had been

assigned as Jimenez's original trial counsel but was later replaced by new

counsel.

9
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This subclaim is procedurally barred. The record establishes that Jimenez was

aware of this information as early as December 11, 2002, when he filed a petition

for writ of habeas corpus with this Court. In that petition, Jimenez stated that

[a]ccording to Mr. Ali, the fare that he picked up at the apartment complex shortly

after 8:00 p.m. was bleeding from the face. Mr. Ali was unable to identify Mr.

Jimenez as this fare who was bleeding from his face. (Emphasis supplied.)

Whether this information was gathered from either the notes of the public

defender or some other source, Jimenez was already aware of this information as

early as December 11, 2002. The successive rule 3.851 motion was not filed

within one year of this date; thus, this evidence is not newly discovered and does

not provide a basis to review the merits of this subclaim. Additionally, Jimenez

has not established that a fundamental constitutional right, which provides a basis

for relief under this subclaim (or any other subclaim discussed below), was

formulated sometime after the convictions and sentence became final and should

receive retroactive application.

Even if there were no procedural bar, the subclaim with regard to Ali would be

without merit. To establish a Brady claim, the defendant must demonstrate that

(1) favorable evidence, which is either exculpatory or impeaching, (2) was

willfully or inadvertently suppressed by the State, and (3) the defendant was

prejudiced because the evidence was material. See Strickler v. Greene, 527 U.S.

263, 281-82, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999); Way v. State, 760 So.2d
903, 910 (Fla.2000). Here, the trial court correctly found that the first prong under

Brady was not satisfied because this allegedly suppressed information was neither

exculpatory nor impeaching. Ali would have merely testified that he picked up a

person, who stated that he had been mugged and was bleeding from the face,

approximately sixteen blocks from the crime scene and approximately thirty

minutes after the murder of Minas. This testimony from Ali would not have

logically connected the person that he picked up in his cab to the murder. Also,

Jimenez has failed to allege how this testimony from Ali would impeach any of

the evidence presented by the State during the trial. Thus, the record conclusively

refutes this subclaim.

Jimenez, 997 So. 2d at 1064-1065. (footnotes omitted.) This claim is without merit.

While Defendant claims that the information within the notes are newly discovered

evidence and exculpatory evidence, an examination of the material and the record compels a
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finding otherwise. The record reveals that all of the information was in the hands of the

Defendant and his counsel, or obtainable through due diligence. He also fails to show he was

prejudiced by not being provided with these notes at an earlier time.

WHEREFORE, it is ORDERED AND ADJUDGED that Defendant's Motion for

Postconviction Relief is DENIED.

No Motion for Rehearing will be entertained.

Done and Ordered in Miami-Dade County this 9th day of August, 2018.

Richard Hersch
Circuit Court Judge

Copies to:
Martin McClain, counsel for Defendant
Lisa Marie Lerner, AAG

Melissa Roca,AAG

Fariba Komeily, ASA

Abbe Rifkin, ASA

All other counsel of record
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1 to Detective O' Jeda from North Miami?

2 A Yes.

3 Q And you gave it to him at approximately 4:57 p.m. on

4 October 7, 1992?

5 A Right. Because I left a little early at work to go.

6 Q And you were sworn to tell the truth at that time?

7 A Right.

8 Q And the detective was questioning you with regards to

9 what occurred that evening, October 2nd?

10 A Uh-huh.

11 Q Correct?

12 A Yes.

13 Q If you would please, we'll turn to Page 2. And you

14 were asked this question by Detective O' Jeda and you gave that

15 answer. I'm going to ask you to recall them.

16 Question: "Okay. What I would like to do is we

17 spoke to you before we went on the tape -- this was a

18 taped statement -- and interviewed you and we spoke to you

19 about the homicide and what role you played in it on

20 October 2. "

21 ' "What I would like to do is, I would like you once

22 again to go over that, if you will, with us and explain to

23 us exactly what happened that particular evening. "

24 And this answer by you,

25 Answer: "Okay. Around eight o'clock I arrived from
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1 A We were coming from going to the bank and to the

2 Cuban grocery.

3 Q At that time did you see someone you knew from the

4 building?

5 A Yes.

6 Q And who was that?

7 A Jose was coming down.

8 Q Where was he?

9 MR. MATTERS: I cannot hardly hear.

10 THE COURT: Just a moment. There is an awful lot of

11 noise.

12 Ma'am, I'm going to ask you if you would speak loudly

13 so that everyone can hear you.

14 Ask that last couple of questions again.

15 MS. LYONS: Certainly.

16 BY MS. LYONS:

17 Q At that time did you see someone you knew from the

18 building?

19 A Yes.

20 Q And who was it that you saw?

21 A Jose. Jose Jimenez.

22 Q Where was he when you saw him?

23 A He was coming down the stairs towards the parking

24 lot.

25 Q Did you see what he was wearing at that time?
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1 A He was wearing like a cap, something on his head.

2 Q Did you notice the color of the hat?

3 A Several colors.

4 THE COURT: Didn't hear?

5 THE WITNESS: Several, various colors.

6 BY MS. LYONS:

7 Q Did you see where he went at that time?

8 A He went into the parking lot going towards the

9 southeast area of the parking lot.

10 Q Do you see the individual that you know as Jose

11 Jimenez in the courtroom today?

12 A Yeah. He's there.

13 Q Can you please point to him.

14 A (Witness points.)

15 Q Can you describe an article of clothing that he's

16 wearing?

17 A White shirt, like a blue or dark coat.

18 MS. LYONS: Let the record reflect the witness has

19 identified the defendant, Jose Jimenez.

20 THE COURT: The record will so reflect.

21 BY MS. LYONS:

22 Q How was it that you knew the defendant Jose Jimenez?

23 A He lived in the building. He was our neighbor.

24 Q Do you know what apartment he lived in?

25 A He lived in 309.
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1 Q After you saw the defendant that evening, what did

2 you do?

3 A We went into the trunk of my car to get the groceries

4 and then went up to my apartment.

5 Q How did you get up to your apartment?

6 A Through the stairs.

7 Q How long did it take you from the time you saw the

8 defendant coming down to the parking lot to get to your

9 apartment?

10 A I would say around four minutes, something like that.

11 Q Was anyone else in your apartment when you entered at

12 that time?

13 A My aunt was in the apartment.

14 Q Once in your apartment, what happened?

15 A We went to the kitchen to put the groceries on the

16 kitchen table. Then I talked to my aunt. She was worried

17 about us being late. We normally get home earlier and we

18 talked with her for a few minutes.

19 Q At some point did Mary Griminger leave your

20 apartment?

21 A Yes. After that she went to go to her apartment on

22 the third floor.

23 Q And about how long was Mary in the apartment with you

24 before she left to go to her apartment?

25 A I would say five, six, maybe more minutes.
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1 Q When Mary left to go to her apartment, where did you

2 go?

3 A I went to the doorway to wait till she went up.

4 Q And where is Mary ' s apartment?

5 A Mary's apartment is on the third floor, 307.

6 Q Did you then go back to your own apartment?

7 A I was backing up to close the door.

8 Q And what happened as you backed up in your apartment?

9 A I heard a noise, a thump, and Mary had been

10 complaining about being Vertigo, dizziness, so I went out

11 towards the door and started calling her name because I thought

12 she may have fallen down.

13 Q And what happened next?

14 A She didn't answer. And then I heard a voice, "Oh my

15 God, oh my." And I didn't pay too much attention to the voice

16 because I was trying to get a response and, as I said, I was

17 worried about her falling.

18 Q After you heard, "Oh my God. Oh my God, " did you

19 hear anything else?

20 A A second noise louder than the first one.

21 Q Where were the noises, the, "Oh my God" and the

22 second noise, where were they coming from?

23 A From Phyllis ' apartment.

24 Q Where were you standing at that time?

25 A My doorway.
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1 Q At that point did you notice anything unusual about

2 Phyllis ' doorway?

3 A Yeah. The screen door was halfway open, like 45

4 degrees.

5 Q Earlier when you came up the stairs from the parking

6 lot with the groceries, did you pass Phyllis' doorway?

7 A No, I don't have to because my door is just in front

8 of the stairs.

9 Q At that time did you notice Phyllis ' door?

10 A No, I didn't look that way so I don't know.

11 Q At other times have you noticed Phyllis ' door open?

12 MR. MATTERS: Objection.

13 THE COURT: Legal objection. Grounds?

14 MR. MATTERS: Relevance and immaterial what happened

15 other times.

16 THE COURT: Overruled. You may answer.

17 THE WITNESS: The screen door was never open but her

18 door, her inside door, she had it open sometimes.

19 BY MS. LYONS:

20 Q And you saw that on several occasions?

21 A Yeah. When you pass by there and she would be

22 sitting in the living room and she would say hello, whatever.

23 Q After hearing the noise and the call from Phyllis'

24 apartment, what happened next?

25 A Lecrecia came out of the apartment because she heard
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1 the noise, too. We say, "Do you hear a noise," and we realize

2 the thing, the screen door being unusual and the fact Phyllis

3 had a heart attack we thought she had had a heart attack so we

4 went to her apartment.

5 Q Thinking that Phyllis might have had a heart attack,

6 what did you and Lecrecia do?

7 A We went toward her apartment and tried to get her.

8 We started calling her. Then Lecrecia went to the window, the

9 kitchen window, and told me it ' s dark. The lights were off .

10 So she came back to where I was by the door.

11 Q At that point what did Lecrecia do?

12 A She touched the doorknob and the door opened a little

13 bit and then it was shut again from the inside.

14 Q At that point did you continue to try and get

15 Phyllis ' attention?

16 A Yes. I thought that maybe she had fallen towards the

17 door, you know, and was trying to get help. She has -- instead

18 of being able to open, had fallen against the door and so we

19 started banging real hard and calling her name real hard but no

20 response.

21 Q At this point did you contact another one of your

22 friends?

23 A Yes. We contacted Mary Griminger, trying to see if

24 we can reach her on the phone, see if she may not be able to

25 reach the door but the phone and maybe be able to get in touch
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1 to see if she was having trouble.

2 Q Did Mary have Phyllis' number?

3 A The phone she had was an old one. That didn't work.

4 Q At this point do you decide to try some other way to

5 see whether or not Phyllis was, in fact, in the apartment?

6 A Yes. I went down to see if her car was there and I

7 went down and saw what I thought was her car and went up. I

8 don't recognize brands well but I knew the color, but

9 unfortunately there were three red cars parked next to each

10 other so when I went up I asked Mary to see if she recognized a

11 car.

12 Q When you left to look at Phyllis' car, who was

13 outside of Phyllis' apartment?

14 A Lecrecia and Mary.

15 Q And when you returned who was outside of Phyllis'

16 apartment?

17 A Lecrecia and Mary.

18 Q Once you returned and asked Mary to go look, did she

19 go look?

20 A She went down.

21 Q And where were you?

22 A By Phyllis' door.

23 Q And who was with you?

24 A Lecrecia.

25 Q After Mary returned, did Lecrecia also go to look?
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1 A She went down, too.

2 Q At some point did the three of you decide to call the

3 police?

4 A We were worried. No answer. She might be having a

5 heart attack and decided we have to get some way to get inside

6 the apartment so we decided to call the police.

7 Q And about how much time had elapsed from the time you

8 first heard the thump to the time you decided to call the

9 police?

10 A Like ten to fifteen minutes, at least.

11 Q Who called the police?

12 A I did.

13 Q Did Mary and Lecrecia remain at Phyllis' door when

14 you went to call the police?

15 A Yes.

16 Q Did you see the defendant again that evening?

17 A Yeah.

18 Q When was this?

19 A After I called the police and we went to the hall to

20 wait for the police to come, he was coming from his apartment

21 from the third floor coming down.

22 Q Did you notice anything different about his

23 appearance at this time from when you had seen him earlier?

24 A He was really clean. He didn't have anything on his

25 head. His hair was pulled right tight back.
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1 Q Did he say anything?

2 A He said, "What ' s happening? "

3 Q And did someone tell him what had happened?

4 A Lecrecia told him we think that Phyllis may be

5 happening a heart attack.

6 Q After speaking with Lecrecia what did the defendant

7 do?

8 A He ' s standing by the railing which is on the end of

9 the hall.

10 Q Where does the railing face?

11 A The south of the building.

12 Q What happened next?

13 A Then after that my aunt who was also standing out

14 there say the police is coming now, to let me know that the

15 police was coming because we were still by Phyllis ' door trying

16 to see if we hear anything or heard anything.

17 Q Did the defendant ask to do something at that time?

18 A Not to me, no. He asked my mother -- my mother was

19 by my door -- he asked my mother to use the phone to call a

20 taxi.

21 Q Did you see the defendant again at all that night?

22 A Nope.

23 Q What happened next?

24 A Then the police came and they called her the same way

25 we were doing. So they asked did we have a set of keys.
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1 MR. BAND: I hate to suggest this but the motion

2 before the Court is a standard Public Defender motion

3 alleging certain statements to be suppressed.

4 MR. KASSIER: The only variance on the standard, so to

5 speak, the nature of the motion is that in addition -- let

6 the record reflect that Mr. Jimenez is now before the

7 Court.

8 The only addition to the standard motion would be to

9 suppress any and all statements that Mr. Jimenez made while

10 in police custody to either Detective Ojeda or Detective

11 Diecidue and any other statements that may have been

12 overheard by other officers.

13 There was a second ground for the motion. I would

14 proffer to the Court that during the course of this case

15 there were statements made right before Mr. Jimenez was

16 arrested. A statement that was made to him -- to his

17 probation officer.

18 The witness' name is Rochelle Baron, B-A-R-O-N, and we

19 simply filed a motion to suppress as to any statements he

20 may have made to her on the basis that she was a police

21 agent, an agent of the State.

22 And also the fact that Mr. Jimenez, as the Court

23 should be aware of by now, was on probation at the time he

24 was arrested for this offense and therefore, under the

�04225 terms of probation, he was required to answer truthfully
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1 any questions asked of him by a police officer and he was

2 also required to inform the probation department of any

3 arrests that were occurring or might occur.

4 THE COURT: So the grounds that the probation off icer

5 was an agent of the State and it was a compelled

6 interview ---

7 MR. KASSIER: No, I don't know at this point. I guess

8 I'd have to have Mr. Band and Ms. Lyons address the Court

9 but I don't know what, specifically what facts are going to

10 be stipulated for the purposes of this hearing.

11 MR. WHITE: Judge, I have spoken with Ms. Lyons and

12 the probation officer whose testimony we're talking about.

13 His deposition is in the file. I have no problem with

14 stipulating to the contents of that deposition.

15 THE COURT: That's of the probation officer?

16 MR. WHITE: Right. And let me just give the Court a

17 little background so that the Court doesn't feel that

18 anyone is being misled here.

19 The facts and circumstances surrounding the statement

20 allegedly made by our client to this probation officer are

21 as follows:

22 On the day, October 5th, 1992, I believe, when my

23 client was arrested, he was advised that his house was

24 basically surrounded and that the officers were there to

25 arrest him.
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1 At that point, numerous conversations are had between

2 the officers and our client telephonically. He was inside

3 his parents' house on Miami Beach, and they're outside

4 talking to him on a cellular phone.

5 But be that as it may, a call ostensibly is made from

6 our client to his probation officer, the contents of that

7 phone conversation are reflected in the deposition and

8 that's what we're talking about suppressing.

9 THE COURT: So he calls the probation officer while

10 they're surrounding the house?

11 MR. WHITE: This is correct. At that time he, having

12 stated the statements and the probation officer's testimony

13 is and they allege that our client made a statement to his

14 probation officer --

15 THE COURT: I'm listening.

16 MR. WHITE: Want me to wait, Judge?

17 THE COURT: No, that's okay.

18 MR. WHITE: Ostensibly saying words to the effect that

19 I'm very concerned that I'm being -- because I'm going to

20 be arrested for stabbing someone.

21 I'm just paraphrasing, those aren't the exact words

22 but that's basically it. And that's the statement that

23 we're wishing to suppress with regard to the probation

24 officer, with regard to the statements made to the

�04225 Detectives Ojeda and Diecidue at the police station.
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1 We are discussing the suppression of those statements

2 made or any comments made whatsoever by our client from

3 approximately 3:30 until 4:45 when he was advised of his

4 rights even though he was with them for about an hour and a

5 half prior to being advised of his rights.

6 Now, Ms. Lyons and Detective Ojeda spoke two days ago

7 when we were at her office and we had some indication that

8 they will not be using any of those comments. I don't know

9 what the State's position is as to that, that's our motion

10 to suppress. The statements made to Detectives Ojeda and

11 Diecidue being made prior to being given his rights.

12 MR. WHITE: Right. And their depositions reflect that

13 -- even though their depositions reflect it.

14 THE COURT: State, what is your position?

15 MR. BAND: Judge, as to the later statement concerning

16 made to Detectives Diecidue and Ojeda, the State is not

17 planning on introducing those statements but we are not

18 suggesting that they were not, in any way, consensual. We

19 are choosing not to use that during the course of the

20 trial.

21 In regard to the matter involving the probation

22 officer, Ms. Baron, we do plan on introducing that

23 statement. And Mr. Matters' comments concerning the

24 statement are substantially accurate.

25 The defendant is surrounded in a home, he decides of
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1 his own volition to call his probation officer, they engage

2 in conversation the ending point of which he walks out and

3 is then taken into custody by the Miami Police Department.

4 What's important to put in a contextual sense for Your

5 Honor is that prior to that statement made to the probation

6 officer where Mr. Jimenez suggests that they are here to

7 talk to him about a stabbing or that he is believed to have

8 committed a stabbing, the importance of that is that prior

9 to that time, the only one who talked to Mr. Jimenez was

10 Detective Ojeda and Detective Diecidue.

11 In their conversation was, "I want to talk to you

12 about some burglary, '' so there was no mention whatsoever

13 about any stabbing. It was only when the defendant,

14 himself, said to his probation officer there was a

15 stabbing, and it did involve a stabbing and that was the

16 importance of it.

17 If the Court would read, I believe, Ms. Baron's

18 deposition taken on the 23rd of March, 1993, I believe it

19 lays out the factual basis surrounding that statement. We

20 can also supplement that sworn statement of Ms. Baron as

21 well which defense also has a copy of.

22 THE COURT: Is there any point that you wanted to make

23 at this point or any case law that you want me to review in

24 terms of whether or not, first of all, the probation

�04225 officer would be considered an agent of the State and
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1 whether or not this was a compelled statement pursuant to

2 his being on probation?

3 MR. KASSIER: At this point I do not have any specific

4 case law as to the issue of whether or not these statements

5 would constitute compelled statements in the sense that I

6 don't have any cases specifically dealing with statements

7 made to probation officers.

8 At this point I would be relying on the Florida

9 statutes themselves which considers the probation officer

10 is a sworn officer and a State official and by terms of the

11 off icial that there were requirements made upon Mr.

12 Jimenez. But to speak and answer and have conversations

13 with his probation officer related to any rearrests or with

14 the responsibility he was going to be be arrested ---

15 THE COURT: Do you have the probation form? Case

16 Number 9 -- I guess it's not printing out. It's 90 what?

17 MR. WHITE: And just to correct the record somewhat,

18 we're talking about probation. Actually, my client was on

19 community control.

20 THE COURT: What I would suggest that we then do since

21 we're not going to need live testimony that I do review the

22 depositions and the sworn statement. I'd also like to

23 review the probation and the forms that he signed when he

24 was placed on probation and see if this has some -- any

�04225 effect in any way.
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1 MR. KASSIER: If I had any case law, if I do come

2 across case law, I will supplement -- I will get copies to

3 the Court and State this afternoon.

4 MR. WHITE: I would suggest one thing and that is, I

5 certainly -- I want you to read the decision because that's

6 the testimony we stipulated to.

7 I don't really see any necessity, number one, for you

8 to read the sworn statement because it's basically the

9 same. But number two, we are not -- and I don't think that

10 what Mr. Band says is a hundred percent proper for the

11 ruling or for a determination in a motion to suppress --

12 why they want to introduce this statement, and what it

13 would show in the trial.

14 As to whether or not there's knowledge of our client

15 as to the commission of the crime has nothing to do with

16 the admissibility of the statement and I don't think that

17 the Court need consider whether or not -- why they want the

18 statement.

19 THE COURT: I agree.

20 MR. WHITE: That's not proper.

21 THE COURT: I agree. We are not in a situation where

22 the Court would consider relevance of the statement.

23 MR. BAND: I want to put it in contextually. We are

24 only here for the sole purpose of determining

�04225 admissibility.
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1 THE COURT: And the statement is the statement of the

2 probation officer's sworn statement.

3 MR. WHITE: It's all the same.

4 Oh, I don't think it's going to give anything new

5 because the sworn statement is exactly -- was taken by the

6 officers maybe two or three days to a week subsequent to my

7 client's arrest. Her deposition is identical to it so I

8 mean, I don't think it makes any difference. I don't think

9 you need to spend your time to read it.

10 THE COURT: Is there any reason I need to read the

11 sworn statement?

12 MR. WHITE: There is nothing in contrast.

13 MR. BAND: There is nothing contradictory but it is a

14 more complete picture.

15 MR. WHITE: I don't think it would be admissible in a

16 motion to suppress to bring in a sworn statement for

17 rehabilitation unless I tried to cross examine her as to

18 whether or not there was a contradiction in it.

19 THE COURT: Unless there's anything in there that is

20 not also contained in the deposition, I don't see why I

21 need to review it. So, I'll just read the deposition and

22 if either side wants me to review any case law, drop it of f

23 on Monday.

24 MR. KASSIER: What's our scheduling for Monday?

�04225 THE COURT: I'm hoping to start at 11. I'm hoping to
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1 begin at 11.

2 MR. KASSIER: I need to know whether I can go to other

3 courts to take care of calendar calls.

4 THE COURT: Yeah. It'll be over fairly quickly

5 because I know nothing will be resolved.

6 MR. WHITE: We're going to start whenever we start.

7 You're going to have how many people to start?

8 THE COURT: 45. Jury panel of 45. See if we get a

9 panel out of that 45, if not we'll bring back more the day

10 after, Tuesday.

11 MR. BAND: In terms of having my witnesses available?

12 THE COURT: Tuesday. I certainly won't start

13 witnesses Monday, okay.

14 MR. KASSIER: Thank you, Judge. Sorry about the

15 misunderstanding this morning.

16 THE COURT: Okay. We're in recess till 1.

17 (Thereupon, the proceedings were concluded at 11:45

18 a.m.)

19

20

21

22

23

24

25
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8 )

9
JOSE ANTONIO JIMENE Z , )

10 Defendant. )
)

11

12

13 Proceedings had and taken before the Hon ble LESLIE

14 ROTHENBERG, Judge of said Court, Metropolitan stice building,

15 Miami, Dade County, Florida, on the 3rd day of October, 1994,

16 commencing at or about the hour of 9:00 a.m.

17

19 ...

20 -,
21

22

23

24

25

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305) 379-4751

158



EXHIBIT 4

159



761

1 A I did on that particular document. He had given me

2 verbal consent prior to it, being shown the actual document.

So I had no problem with signing it.

4 Q So, in other words, you signed a document as a

5 witness to someone's signature that in reality merely verified

E his oral consent to search?

A Correct.

Q And really didn't witness it?

A I didn't witness the actual signature.

Q Is that true for both consents?

A That's true, yes.

Q But you went to both of those locations?

1 A I'll sorry. Not to Miami Beach.

�04214 MS. LYONS: Objection, your Honor.

15 MR. MATTERS: Not going into what he did.

16 THE COURT: Overruled.

17 THE WITNESS: I did not go to Miami Beach.

18 BY MR. MATTERS:

19 Q Okay. But you did go to Miami Beach earlier in the

20 day when my client was arrested?

21 A Yes.

22 Q And left your card at the door?

23 A Yes.

24 Q And then he called the police and we heard what

25 occurred?
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1 A Correct.

2 Q Now, how long was the investigation at Apartment 207

3 the first evening? About how long was the crime scene there?

4 A How long was crime scene there? I would say

5 approximately fram the time I got there with Detective Pearce

6 and assigned him as the lead, I'm not certain about what time

7 they left but sometime early in the morning.

8 Q Would you say at least five hours?

9 A I would say so.

10 Q And some time later they were back in another

11 apartment in that complex?

12 MS. LYONS: Objection.

13 THE COURT: Sustained.

�04214 BY MR. MATTERS:

15 Q Now, people who were residents of the condominium

16 were not instructed to stay indoors, were they, at any time

17 during the five hours that police units were in?

18 A Were they what?

19 Q Required to say indoors in their homes?

20 A No. Why would I require them to stay indoors?

21 Q They could walk about the condominium?

22 A Correct.

23 Q Certainly you or any officer at your direction

24 instructed people not to talk about whatever was happening in

25 that condominium; did you?
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1 A No.

2 Q Now, when you first walked into the crime scene

3 yourself, you indicated to Ms. Lyons you made some

4 observations; correct?

5 A That's correct.

6 Q You're a trained homicide investigator so obviously

7 the first thing you do is look around a little bit?

8 A Correct.

9 Q And it's true, is it not, that you saw blood on the

10 floor in the foyer?

11 A There was a small amount of blood, yes.

12 Q And you also saw blood in the kitchen?

13 A I didn't.

14 Q On the floor?

15 A I don't recall seeing any blood in the kitchen.

16 Might have been between the foyer and the kitchen area, not

17 actually inside the kitchen.

18 Q But in different spots?

19 A Like in the doorway area.

20 Q At least two different spots?

21 A In one spot, I would say, not two different spots.

22 Q You wrote a report in this case?

23 A Yes, I did.

24 Q And you already gave a deposition in this case;

25 didn't you?
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1 A Yes.

2 Q While I'm looking for this let me ask you another

3 question. You yourself -- you testified based on the arrest

4 warrant for my client, when you arrested him you actually

5 weren't an affiant in the arrest warrant?

6 A That's correct.

7 Q It was Detective Diecidue?

8 A Yes. He was an affiant.

9 Q And you didn't sign that either?

10 A No, I didn't.

11 Q I mean, as the affiant?

12 A No.

13 Q On page 8 of your deposition, detective, which was

14 taken -- hold on -- on July the 28, 1993, can we go to Page 8.

15 Are you with me?

16 A Yes, I am.

17 THE COURT: What page is it?

18 MR. MATTERS: Page 8 starting with line 11 going

19 through the answer to approximately line 20.

20 BY MR. MATTERS:

21 Q Do you recall this question and this answer?

22 Question: "What did you do after you spoke with

23 Officer Korland?"

24 Answer: "At that particular point we walked through

25 the apartment. When I say we, Detective Pearce had gone
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1 A Yes.

2 Q While I'm looking for this let me ask you another

3 question. You yourself -- you testified based on the arrest

4 warrant for my client, when you arrested him you actually

5 weren't an affiant in the arrest warrant?

6 A That's correct.

7 Q It was Detective Diecidue?

8 A Yes. He was an affiant.

9 Q And you didn't sign that either?

10 A No, I didn't.

11 Q I mean, as the affiant?

12 A No.

13 Q On page 8 of your deposition, detective, which was

14 taken -- hold on -- on July the 28, 1993, can we go to Page 8.

15 Are you with me?

16 A Yes, I am.

17 THE COURT: What page is it?

18 MR. MATTERS: Page 8 starting with line 11 going

19 through the answer to approximately line 20.

20 BY MR. MATTERS:

21 Q Do you recall this question and this answer?

22 Question: "What did you do after you spoke with

23 Officer Korland?"

24 Answer: "At that particular point we walked through

25 the apartment. When I say we, Detective Pearce had gone
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1 with me to the scene. We walked through the apartment.

2 We noted blood on the floor of the foyer."

3 You didn't say a small amount of blood. You said

4 blood?

5 A Correct.

6 Q And then it says there was a nightgown there. There

7 was apparently blood in the kitchen and you go on to list

8 whatever else you saw.

9 A Correct.

10 Q So that does infer, does it not, that there is blood?

11 A Yes.

12 Q Now, part of the basis of the arrest warrant which

13 you suggested that you had gotten, but in right Diecidue was

14 the affiant for, was not only the fingerprints but also

15 testimony or knowledge that you had gathered from Officer

16 Cardona about her observations of the defendant being on the

17 scene that night; correct?

18 A That ' s correct. Along with identification of the

19 defendant himself in a photo line-up.

20 Q That's correct. So there were basically three

21 things?

22 A Correct.

23 Q Am I right? The fingerprints, Merriweather's

24 identification and Cardona seeing him, matching him to the

25 description given by Merriweather to you, that ' s listed in the
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1 A Form to you meaning all police officers.

2 MS. LYONS: Objection, your Honor.

3 THE COURT: Sustained.

4 MR. MATTERS: May I come sidebar?

5 (Thereupon, the following proceedings were had out of

6 the presence of the jury:)

7 THE COURT: Let me see if I understand. You're

8 talking about the basis of the warrant?

9 MR. MATTERS: That's correct.

10 He is the lead investigator. Originally on direct he

11 indicated he got the arrest warrant and executed it.

12 Since I now have him testify about not being the actual

13 affiant, he also testified prior of the three basis for

14 the warrant. Number one, that being the fingerprints,

15 two, being the identification by Merriweather, three,

16 being the information obtained from Officer Cardona about

17 my client.

18 I now want to go into that with him since he's the

19 lead investigator. He got the warrant and that was the

20 basis.

21 MS. LYONS: First of all, to make the record clear he

22 didn't say he got the warrant personally. He said he

23 obtained a warrant. That's number one.

24 MR. MATTERS: True.

25 MS. LYONS: The difference between him questioning
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1 him as to what information he based it on and being

2 allowed to go into specifics of a conversation that he had

3 with Officer Cardona which is purely hearsay and the

4 purpose they want to bring this in is because they want to

5 bring out that the description Officer Cardona gives of

6 the defendant when she sees him is, in fact, different

7 from the description given by the female witnesses who saw

8 him.

9 If he wants to bring in that discrepancy, once again,

10 let him call that officer and get that information from

11 him. But eliciting that from this witness from what she

12 said is purely hearsay.

13 MR. MATTERS: And that ' s why I gave you the case law

14 before. It clearly allows me to do it.

15 THE COURT: For what purpose?

16 MR. MATTERS: To impeach. I'm trying to bring him to

17 impeach other people's testimony, not for the truth of

18 what she said, simply to impeach the description given by

19 Merriweather.

20 THE COURT: It's improper because impeachment -- it's

21 still hearsay. If you want to impeach what a witness told

22 a police officer, you have to bring the police officer and

23 then you' re certainly permitted. But to ask this witness

24 about information that's contained in an affidavit by

25 another officer as to what a third officer told that
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1 officer is about three forms of hearsay.

2 MR. MATTERS: How about this. My question will be,

3 did you personally speak to Officer Cardona? Did you get

4 a description?

5 THE COURT: It's hearsay. Its hearsay on hearsay.

6 MR. MATTERS: How?

7 THE COURT: You have to bring in Cardona.

8 MR. MATTERS: If she gave to this officer --

9 THE COURT: That ' s the rule. You can disagree and

10 that's my ruling. It is hearsay. It's hearsay on

11 hearsay.

12 If you want to impeach what the witness told Officer

13 Cardona, you must call Officer Cardona.

�04214 MR. MATTERS: You aren't seeing the point. The facts

15 are as follows. Cardona walks in the lobby of this

16 building. She observes the defendant coming out of the

17 elevator. She described what he ' s wearing. She described

18 how he appears. It is reflected in the A Form or arrest

19 warrant. She told this detective, I believe, what she

20 observed.

21 THE COURT: That ' s not impeachment. All it is is

22 different evidence.

23 MS. LYONS: Still hearsay.

24 THE COURT: It ' s not impeachment at that point. All

25 it is is conflicting testimony. You have to bring in the
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1 witness. It's not impeachment.

2 If you say that a witness testified differently than

3 what he testified to in court, that's impeachment. But

4 because there's different evidence in the case doesn't

5 make it impeachment. You want to call Officer Cardona,

6 you can do that.

7 MR. MATTERS: Okay. I understand the Court's

8 ruling. I'm telling you I'm relying on the two cases I

9 gave you which say that's not true. The law is clear.

10 Impeach another witness' testimony through a witness

11 testifying, not for the truth of what's said but that

12 another totally different thing is said by another witness

13 because that's what the cases stand for.

14 THE COURT: I don't know if this case stands for the

15 proposition that you can impeach a witness through hearsay

16 of a third witness with the second witness --

17 MR. MATTERS: That's what it says.

18 THE COURT: Okay.

19 MS. GAY: I read it. It can be an exception to bring

20 in hearsay to establish that the statement was indeed

21 made, however, that is not what they're trying to do.

22 They are trying to bring it in for the material fact of

23 the identification given by Cardona. They are not trying

24 to bring in that he made a statement. They're Trying to

25 bring in the substance of Cardona's identification which
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1 is for the truth of the matter and does qualify as

2 hearsay.

3 THE COURT: Also not impeachment.

4 (Thereupon, the sidebar conference was concluded and

5 the following proceedings were had in the presence of the

6 jury:)

7 BY MR. MATTERS:

8 Q Detective, you as the lead detective in this case

9 gathered all of the information from the officers involved in

10 this investigation --

11 A That's correct.

12 Q -- in order to arrive at whatever decision you

13 arrived at?

�04214 A Yes.

15 Q And you utilized what you learned at the scene from

16 the crime scene people?

17 A Correct.

18 Q You utilized what you learned from talking to

19 officers on the scene such as Korland and Cardona?

20 A Correct.

21 Q And you utilized whatever you learned from the Metro

22 Dade Crime Lab?

23 A Correct.

24 Q Now, as of this date you have not found a murder

25 weapon; have you?
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1 A No, we have not.

2 Q And as of this date, you have never found or known to

3 you any blood from the victim on my client or on any of his

4 property or clothing; did you?

5 A No. We have not.

6 Q You never found on my client or in his property any

7 property belonging to the victim?

8 A No, we did not.

9 Q In fact, during the investigation of this homicide,

10 nothing was taken from the victim' s home; is that correct, that

11 you're aware?

12 A No.

13 MS. LYONS: Objection. Withdraw the objection.

14 THE WITNESS: No way for me to know.

15 BY MR. MATTERS:

16 Q You have never been told by anyone that something was

17 missing based on an investigation in this case?

18 A No.

19 MS. LYONS: Objection, your Honor.

20 THE COURT: Sustained.

21 BY MR. MATTERS:

22 Q All of the properties that were inventoried in this

23 case, you as the lead investigator, were given back to the

24 family members; correct?

25 A When you say properties --
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1 Q Properties found in the apartment that night.

2 A There were some things given back, yes.

3 Q And the only thing that wasn't given back would be

4 any of what is used for evidence?

5 A Correct.

6 MR. MATTERS: I don't have anything further.

7 THE COURT: Any redirect?

8 MR. BAND: No.

9 THE COURT: Thank you. You may be excused.

10 (Thereupon the witness was excused.)

11 MR. BAND: State calls Rochelle Baron.

12 THEREUPON --

13 ROCHELLE BARON

14 Was called as a witness and, having been first duly sworn, was

15 examined and testified as follows:

16 THE COURT: You may proceed.

17 DIRECT EXAMINATION

18 BY MS. LYONS:

19 Q Good afternoon.

20 A Hi.

21 Q Can you tell the members of the jury your name?

22 A My name is Rochelle Baron.

23 Q Do you know an individual by the name of Jose

24 Jimenez?

25 A Yes.
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1 identification, that of being Jose Jimenez'?

2 A That's right.

3 Q Not of Phyllis Minas?

4 A That's correct.

5 MR. KASSIER: I have no further questions.

6 THE COURT: Thank you, sir. You may be excused.

7 MR. MATTERS: Defense would next call Detective

8 Ojeda.

9 THE COURT: Detective, you're still under oath.

10 . THE WITNESS: Yes, ma'am.

11 (Thereupon, Detective Anthony Ojeda, having been

12 previously duly sworn testified as follows:)

13 DIRECT EXAMINATION

14 BY MR. MATTERS:

15 Q Good morning, detective.

16 A Good morning.

17 Q Yesterday when you were on the stand I had marked

18 defense exhibit 1 of 2 and 2 of 2, and at that time I was not

19 able to move them into evidence.

20 At this time, I'm going to ask you if you recognize

21 those.

22 A Yes, I do.

23 Q And do you see your signature on those?

24 A Yes, I do.

25 Q Do you recognize those forms?
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1 A Yes, I do.

2 Q Are the originals in your case file?

3 A Yes.

4 Q Because that's only a copy.

5 A That's correct.

6 Q And what are those?

7 A Consent to search forms.

8 Q And were the executed?

9 'A Yes, they were.

10 Q What day?

11 A On October 5th, 1992.

12 Q All right. And yet you indicated even though your

13 name appears as a witness you orally spoke to my client and

14 obtained his consent and then you signed as a witness?

15 A That's correct.

16 Q And are those in fact for his room and his

17 apartment?

18 A That's correct.

19 Q What room are we talking about?

20 A His room at his mother's house, and that address is

21 1575 71st Street, Miami Beach.

22 Q The same home that you arrested him at?

23 A Yes.

24 Q And the same home where tennis shoes were removed

25 from by Detective Pearce?
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1 A That's correct.

2 Q The same room that was searched pursuant to his

3 consent?

4 A By Detective Pearce, that's correct.

5 Q That's right. A second document, part 2 of 2 I

6 think, and that's also a consent to search?

7 A Yes.

8 Q And who signed that?

9 A Both myself and Jose Jimenez.

10 Q And that's my client?

11 A That's correct.

12 Q And what did he consent to allow you to search in

13 this particular instance?

14 A His apartment.

15 Q And did you and another detective participate in

16 that search?

17 A We didn't actually participate. We were there at

18 the time of the search.

19 Q And his apartment is searched?

20 A That's correct.

21 MR. MATTERS: At this time Judge, I would like to

22 move defense composite A-1 into evidence.

23 THE COURT: Any objection?

24 MR. BAND: No, Your Honor.

25 THE COURT: It will be admitted.

JOSEPH S. SCHWARTZ COURT REPORTING, INC.
(305)379-4751

176



838

1 THE CLERK: A-1 composite becoming defense exhibit A

2 composite.

3 (Thereupon, the referred to exhibit was received in

4 evidence as Defense Exhibit A.)

5 BY MR. MATTERS:

6 Q Detective, pursuant to both of those signed consent

7 forms, with respect to each of the areas, his room in his

8 parent's home, and his apartment, both were searched?

9 A Yes, they were.

10 Q Whether by yourself or other detectives?

11 A Yes.

12 Q And was evidence impounded?

13 A Yes.

14 Q And was evidence impounded and submitted to the

15 Metro-Dade Lab?

16 A Some was submitted to serology.

17 Q And some was submitted else where?

18 A You have to check with Pearce.

19 Q You're the lead detective in the case.

20 A Yes.

21 Q And you wrote the report?

22 A Yes.

23 Q You reviewed the work of your underlying detectives,

24 people you assigned particular jobs?

25 A In this particular case Detective Pearce was the
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1 lead investigator and he would have better knowledge as far

2 the routing.

3 Q He was the lead at the crime scene?

4 A I'm sorry, yes.

5 Q You're the lead investigator?

6 A That's correct.

7 Q Which means that you review whatever work you did,

8 so you can prepare your report, is that correct?

9 MS. LYONS: Objection.

10 THE COURT: Overruled.

11 THE WITNESS: To the best of my ability, that is

12 correct.

13 BY MR. MATTERS:

14 Q Now, in fact are you aware of whether or not certain

15 pieces of evidence impounded during the course of the search

16 were sent to Doctor Kahn for DNA analysis?

17 A Yes, that's correct.

18 Q And in fact certain pieces of evidence were

19 impounded from the Medical Examiner's Office and submitted to

20 crime scene?

21 A That's correct.

22 Q I'm sorry, Dade Lab.

23 A That's correct.

24 Q And that was a portion of rib of Phyllis Minas so

25 that it could be analyzed by the tool and mark section?
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1 MS. LYONS: Objection, Your Honor.

2 THE COURT: Come sidebar, please.

3 (Thereupon, the following sidebar conference was had

4 outside the presence of the jury:)

5 THE COURT: What is the nature of the objection?

6 MS. LYONS: Your Honor, I have two objections. One

7 is an objection to the form of the question as

8 Mr. Matters has been leading the witness. This is direct

9 examination and not cross.

10 Second of all, the answer he's attempting to elicit

11 is hearsay. It's not this witness who submitted any of

12 these items to anyone for anything to be done. The

13 correct witness to ask that question is the lead crime

14 scene technician, Detective Pearce.

15 MR. MATTERS: It's not hearsay because I'm asking if

16 he was aware if the evidence was submitted as the lead

17 detective. He can say that. I'm not asking for the

18 results.

19 MS. LYONS: It's based on what Detective Pearce told

20 him.

21 THE COURT: Okay. First of all, don't interrupt

22 each other. It is hearsay. I'm going to allow you to

23 ask if he was aware if it was submitted, but I'm not

24 going to permit you to ask what the results are in any

25 way. Only if the items were submitted because it is
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1 hearsay. It's hearsay. If you want to get that out from

2 Detective Pearce, and as to leading, you are leading, so

3 be careful. Direct your questions rather than lead them.

4 (Thereupon, the sidebar conference was concluded and

5 the following proceedings were had in the presence of the

6 jury:)

7 THE COURT: Objection were sustained in part and

8 overruled inn part.

9 BY MR. MATTERS:

10 Q Did you learn whether the evidence was submitted to

11 the tool and mark by Detective Pearce?

12 A Yes, it was.

13 MR. MATTERS: No further questions.

14 THE COURT: Cross?

15 MS. LYONS: No, Your Honor.

16 THE COURT: Thank you. You may be excused.

17 MR. MATTERS: Judge, we'll next call Officer

18 Korland.

19 THEREUPON --

20 OFFICER ROBERT KORLAND

21 was called as a witness and, having been first duly sworn, was

22 examined and testified as follows:

23 . DIRECT EXAMINATION

24 BY MR. MATTERS:

25 Q State your name and official occupation for the
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iUPPLEt4ENT ARY

l 031593 MINAS, PHYLLIS 92-28261
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REMARKS: .

This date at the request of ASA Michael Bançl, Detective Ojeda and I responded to

the stockade to interview id/M Jeffrey Wayne Allen an inmate at the stockade. Allen had called

several times and advised that he had information relating to this investigation. Upon arr-

-'-dal we met with Allen.. At this time we learned the following.

Allen stated that he first met Jose Jimenez at the stockade on or about January 7,

1993. On the evening of that date Jimenez . came to his bunk and began talking about he had

killed a lady. Per Allen Jimenez asked what he could get for muirder? Jimenez at that time

advised Allen that he had stabbed a lady that was in her sixties. He further advised that

the murder occurred in North Miami, at an apartment located on NE 6 Ave & 137 Street. He.ad-

viççd Al}ça that the victim lived in the same building as him.

· Jimenez went on to state that the murder started out as a burglary and he had enter-

ed the apartment through a unlocked front door. Once inside the victim got up from bed and

saw him in the kitchen area. Jimenez further stated that he grabbed the victim who he ad-

vised was wearing badydoll pajamas with nd underware. Jimenez advised Allen that he grabbed

a pair of sissors and stabbed the victim approx. seven times. Jimenez advised Allen that

as he fought ·with the victim, he heard someone at the front door. As the person outside att-

7ted to open the door, Jimenez pushed it shut and locked it. He then fled out the rear

pMddino glass balcony doors. Jimenez stated that he went to thegl area where he (OVER)4.«- s,... , a..es.--..~.. -.s......... .. .....,........ ,,e....e - c............, .¿................, ..e........,�042<~....... o�042.-,..-.o..~ . «. n,......, . -.......... c...... . ...... . ......**' 1 1 1 OF 2o...-.. ~........-- ............. ...-
Aeoothno Office' Gaooe ste'er.es to Acerovec Gy

4'M nm+- I½ m 1 A T,. IM an i A.,n A Q

182



ONTINUATION ___ _ __

then served the maintenance man He then went to the pay_telephone and called for a cab

'�523ssiblea Metro Cab). Jimenez further advised Allen that he then went to his apartment and

on clothes over his clothing and left the apartment. Jimenez .stated he observed a police

officer exiting the elevator and decided tó leave the area

blocks away and called for another cab. Jimene; then advised Allen that he took the cab to

the area of 62 Street & Bisc. Blvd. where he bought some .dope. Jimenez advised Allen that he

kept the sissors that he stabbed the victim with in his pants pocket. He then went to his

parents house on Miami Beach.

Jimenez advised Allen that he was concerned about the fact that the police took hi

shoes because he did have the victim's blood on the laces of his shoes. He further told Allen

that the police missed his clothing and that he had hid them in the closet of his mother's

house. Jimehez then described to Allen how he was ,arrested and how the police had his parents

house surrounded. Jimenez advised Allen that he lied to his attorney and that what he had

just told * Allen was the truth.

Jimenez also spoke of another murder that eh did on Miami ach. Jimenez advised

. .den that he killed a bitch on the Beach too. He detailed the address as being a condo on

approx. 54th or 55th Street and that it was named Los (something) and that it had'a blue awninc

. Jimenez advised'that he and a friend (Troy Johnson) picked up this female at a

party. Jimenez further stated that the three of them left the party in the female's vehicle.

As they droire, Troy got into a arguement with the female and she ordered him out of the car.

Jimenez advised that he and the female drove to her condo at that address. Upon'arri'val at

her condo, ·he got into a fight with her because she refused to give him oral sex. Jimenez

stated that he beat the female and choaked her in the bathroom. Jimenez stated he took her

ewelry, a coin collection and her'vehicle. Advised she was wearing a white bathrobe with

some thina written on the pocket.

Later, Jimenez told Allen that he stabbed the victim. Again, later he told Allen

that he shot the victim. Jimenez described the female as very pretty with redish hair and

*hat she ws from Rhode Island. Jimenez told Allen that the cops did call his house, however

.Ñ never did speak with them
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1 IN THE CIRCUIT COURT OF THE 11TH
2 JUDICIAL CIRCUIT, DADE COUNTY,

FLORIDA

Criminal Division

4 CASE NO. 94-1985

5
STATE OF FLORIDA,

. Plaintiff,

Ms.

8
JOSE ANTONIO JIMENEZ,

9
Defendant.

10

1350 N.W. 12th Avenu
12 Miami, Florida o

March 11, 1998
13 1:20 o' clock, p. m.

14

15

16

17

18 DEPOSITION OF JEFFERY ALLEN,

19 taken before MARTIN B. LESHAW, R. P. R. , Off icial Court

20 Reporter and Notary Public for the State of Florida.

21 .

22

23

24

25 -
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL

CIRCUIT IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA, Case No. F92-34156

Plaintiff Judge Hersch

vs. e, , ;;;;; ']

JOSE JIMENEZ,

Defendant

ORDER GRANING MOTION FOR PERMISSION TO RELEASE RECO1 l>S
OBTAINED FROM THE REPOSITORY WHICH HAD BEEN SUBMITTED
BYNORTH MIAMI POLICE DEPARTMENT

This cause having come before the court on Defendant's Motion for Permission to

Release Records e-filed on August 6, 2018, and having heard argument of the parties on August

8, 2018, the motion is granted.

WHEREFORE, it is ORDERED AND ADJUDGED that Defendant's Motion for
Permission to Release Records is GRANTED.

Done and Ordered in Miami-Dade County this 8th day ofAugust, 2018.

chard Hersch
Circuit Court Judge

Copies to:
Martin McClain, counsel for Defendant
Lisa Marie Lerner, AAG

Melíssa Roca,AAG

All other counsel of record
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Filing # 76197475 E-Filed 08/09/2018 10:22:51 AM

'IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff,

v.

JOSE ANTONIO JIMENEZ,
Defendant.

EXECUTION SCHEDULED
FOR AUGUST 14, 2018, at
6:00 p.m.

CASE NO. 92-34156-CF
CAPITAL CASE

STATE'S RESPONSE AND OBJECTION TO DEFENDANT'S MOTION
TO AMEND SUCCESSIVE RULE 3.851 MOTION

FOR POST-CONVICTION RELIEF

The State of Florida, by and through undersigned counsel, hereby files this

objection to Jimenez's Motion to Amend his sixth Successive Rule 3.851 Motion

for Post-conviction Relief, hereinafter Motion, filed on August 9*, 2018. The

State submits that the Motion should be denied because Jimenez's alleged Brady

claim is without merit and post-conviction counsel is rearguing the exact substance

of what was argued at the August 8* hearing and is thus a dilatory tactic. The State

submits:

1. As was stated at the Huff hearing held on August 8, 2018, 81 pages of

handwritten notes were allegedly turned over after the North Miami Police

Department transmitted an unredacted version of its 2000 submission to the

repository on July 20, 2018. These notes would have never been turned over in

accordance with Fla. R. Crim. P. 3.220 (b)(1)(B) ("The term 'statement' is
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specifically intended to include all police and investigative reports of any kind

prepared for or in connection with the case, but not include the notes from which

those reports are compiled").

2. As argued at the hearing, it is absurd for post-conviction collateral counsel

to assert that defense counsel would not have been aware that the detectives take

handwritten notes when conducting interviews of witnesses prior to creating their

police reports. Defense counsel could have made a motion to preserve and to

obtain any police notes 20 years ago at the inception of this case, at which point

defense counsel could have argued to the trial court that there was good cause for

an in-camera review of these notes to ensure that there was no inconsistent

information given at the depositions. Defense counsel chose not to do so. The

notes themselves, aside from presenting nothing new, compelling, or even

admissible in court, implicate references to notes from individuals long known to

the defense from the time of trial. See Riechmann v. State, 966 So. 2d 298, 307

(Fla. 2007) ("In short, the record is clear that the defense had long been aware of

Veski's role in the case, including his claims of pressure from the prosecution.

However, no legal justification for failing to assert this claim at an earlier time was

offered to the trial court below to overcome the procedural bar for claims raised in

successive post-conviction motions.").

2
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Moreover, as post-conviction collateral counsel pointed out to this Court at

the hearing, he has represented the defendant since at least 2002 and is an

experienced attorney who solely deals in post-conviction cases and as has in other

cases raised Brady claims regarding detectives' handwritten notes. To that extent

post-conviction collateral counsel could have checked with the repository and

inquired whether any police notes existed at that time by making a proper specific

request under Florida Rule of Criminal Procedure 3.852(i) when he previously

made identical Brady claims in 2005 concerning the very same witnesses.

3. Post-conviction collateral counsel also now speculates that 11 pages of

these notes are handwritten by the prosecutor and alleges that these notes outline

her questions and answers that Ojeda is to give at the trial. Not only is this

speculative but if those pages were in fact created by the prosecutor, this would be

attorney work product and should be turned back over and not considered by this

court.

4. As has been argued extensively, nothing in the notes can be remotely

material to sustain the requirements for a Brady or Giglio claim - the information

contains no new substance and no new witnesses. The Ojeda note in question is

consistent with Detective Ojeda's deposition testimony that the detectives only

spoke about background information and small talk with Jimenez and Jimenez said

nothing exculpatory. See Detective Ojeda's deposition. These undated notes

3
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reference 3:55 PM and show that the interview was concluded at 4:45 PM. Not

only was Jimenez aware of his own statements but prior to commencement of trial,

defense counsel acknowledged on the record that the defense was aware of

statements made by his client to the detectives prior to being given his Miranda

rights and that the defense wanted to suppress those statements. See State

Response, Exhibit D at 225. The State agreed to not mention the statements. To

suggest that there would have been a different outcome at the trial on the basis that

defense counsel allegedly was unaware of his client's statements to Detective

Ojeda is absurd, abusive of the procedure, and merely a dilatory tactic at this stage

of the proceedings. See Glock v. Moore, 776 So. 2d 243, 251 (Fla. 2001) (Claims

of newly discovered evidence must be brought within a year of the date the

evidence was or could have been discovered through due diligence.).

5. Successive motions for post-conviction relief are subject to limitations

under established Florida law. As noted by this Florida Supreme Court in Hunter v.

State, 29 So. 3d 256, 267 (Fla. 2008):

Claims raised in prior postconviction proceedings cannot be
relitigated in a subsequent postconviction motion unless the movant
can demonstrate that the grounds for relief were not known and could
not have been known at the tinte of the earlier proceeding. See Wright
v. State, 857 So. 2d 861, 868 (Fla. 2003). Rule 3.851 requires motions
filed beyond the time limitations to specifically allege that the facts on
which the claim is predicated were unknown or could not have been
ascertained by the exercise of due diligence. Fla. R. Crim. P.
3.851(d)(2)(A). Furthermore, the rule requires successive motions to
articulate the reasons why a claim was not raised previously and why

4
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the evidence used in support of the claim was not previously
available. Fla. R. Crim. P. 3.851(e)(2)(B), (e)(2)(C)(iv).

6. Post-conviction collateral counsel is now simply rearguing what he

submitted in his successive 3.851 motion submitted on August 7, 2018 and what he

argued at the hearing on August 8*. "The mere possibility that an item of

undisclosed information might have helped the defense, or might have affected the

outcome of the trial, does not establish 'materiality' in the constitutional sense."

United States v. Agurs, 427 U.S. 97, 109-10 (1976). The various items mentioned

as newly discovered Brady evidence are obtuse references to notes and were

apparently thrown together in a belated attempt to foster additional delay in this

case. Nothing contained herein qualifies as favorable "evidence," much less

"materially" favorable evidence under Brady because it does not "put the whole

case in such a different light as to undermine confidence in the verdict." Cone v.

Bell, 556 U.S. 449, 470 (2009). Put simply, all of the new Brady allegations raised

herein are so insignificant they could not possibly have altered the outcome of

Jimenez's trial.

¹ To the extent that post-conviction counsel alleges that defense counsel could have
made the argument that Jimenez knocked on Minas's door which is how the
fingerprint may have gotten there is yet another claim of factual innocence. The
fact that post-conviction counsel says the note supports that claim makes no
difference to the fact that Jimenez himself had that knowledge and could have
made that argument at trial. See Jimenez at 997 So. 2d 1068 (where a Brady claim
is based on the defendant's own personal knowledge of his actions, the claim is not
based on newly discovered evidence.)

5
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7. The State respectfully submits once again that Jimenez's arguments

regarding materiality are an abuse of procedure, without merit, and remain

untimely for the reasons previously stated. Jimenez has always - decades before

the signing of the warrant and during the instant litigation - been free to contact

anyone he wished, ask for any records, and to speak with Jimenez's trial defense

attorneys, as previously stated in the State's Answer. See e.g. Gomez v. United

States Dist. Court, 503 U.S. 653, 654, 112 S. Ct. 1652 (1992) (Noting that last

minute filings under a warrant are disfavored and that "[e]quity must take into

consideration the State's strong interest in proceeding with its judgment and

Harris' obvious atternpt at manipulation."). Indeed, post-conviction counsel's latest

submissions suggest they are little more than an attempt to delay his execution in

this case.

CONCLUSION

Accordingly, for all the reasons aforementioned, this Court should

summarily deny Jimenez's motion to amend his sixth successive post-conviction

motion.

Respectfully submitted,

PAMELA JO BONDI

ATTORNEY GENERAL

/s/ Lisa-Marie Lerner

LISA-MARIE LERNER
Assistant Attorney General

6
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Florida Bar No. 0698271
Office of the Attorney General
1515 No. Flagler Drive, Ninth Floor
West Palm Beach, Florida 33401
Telephone: (561) 268-5203
lisa-marie.lerner@myfloridalegal.com
capapp@myfloridalegal.com

/s/ Melissa Roca Shaw

MELISSA ROCA SHAW
Assistant Attorney General
Florida Bar No. 99628
Office of the Attorney General
1 SE 3'd Avenue Suite 900
Miami, FL 33131
Telephone: (305) 377-5441
Melissa.Shaw@myfloridalegal.com
capapp@myfloridalegal.com
CO-COUNSEL, STATE OF FLORIDA

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by electronic transmission to Mr. Martin J. McClain, Esq. on this date

August 9, 2018, at martymcclain@earthlink.net; the Honorable Judge Richard

Hersch at thersch@jud11.f1courts.org; Judicial Assistant Kelly Frecker at

kfrecker@jud11.flcourts.org; and Abbe Rifkin at abberifkin@miamisao.com, and

Fariba Komeily at faribakomeily@miamisao.com and Lisa Kovalsky, Esq. at

LKovalsky@jud11.flcourts.org.

/s/ Lisa-Marie Lerner

CO-COUNSEL, STATE OF FLORIDA
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Page 3

1 (Thereupon, the following proceedings were
had.)

2 THE COURT: Okay.

3 Let's go back on the record of Jose Antonio Jimenez,

4 case number F92-34156.

5 I ask counsels to state your appearances. We do

6 have a court reporter.

7 State your appearances for the record, please.

8 MS. RIFKIN: Good Morning, judge. Abbie Rifkin and.

9 Fariba Komeily on behalf of the State of Florida.

10 MS. SHAW: Melissa Roca Shaw and Lisa Marie Lerner

11 on behalf of the Attorney General's Office.

12 MS. WARREN: Jennifer Warren on behalf of North

13 Miami Police Department.

14 THE COURT: Say your name agaln.

15 MS. WARREN: Jennifer Warren, on behalf of the North

16 Miami Police Department.

17 THE COURT: Jennifer Warren, thank you.

18 MR. MCCLAIN: Martin McClain on behalf of the Jose

19 Jimenez.

20 THE COURT: How are you doing Mr. McClain.

21 Brief me as to what is before the court, Mr. McClain

22 what applications are before the court at this time.

23 MR. MCCLAIN: First is the Motion to -- for

24 Permission to release the documents that I provided to

25 the court, the State and the North Miami Police
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Page 4

1 Department.

2 THE COURT: Okay.

3 And I have a Successive 3.851.

4 MR. MCCLAIN: Okay and the Successive 3.851.

5 THE COURT: And Motion for Stay that I saw is

6 pending with the Supreme Court.

7 MR. MCCLAIN: Well, I filed one. Yes, with the

8 Florida Supreme Court and I'm certainly asking to orally

9 move, your Honor, for the stay and submit final formal

10 . request.

11 As well as you recall 1 filed the motion for stay

12 earlier regarding the lethal injection and all the case

13 law is in there.

14 THE COURT: Okay.

15 MR. MCCLAIN: Basically, whenever an evidentiary

16 hearing is warranted, the court has the authority to

17 give a stay of execution.

18 And I will note that North Miami Police Department

19 did not file an objection to the release of the

20 documents. So, I -- some of the documents were attached

21 to the State's response.

22 I think that's the first thing that needs to be done

23 because they need to be able to talk --

24 THE COURT REPORTER: I'm sorry. Can you speak up?

25 THE COURT: Yeah, it easier for you to use to

Laws Reporting Inc (305) 358 2700
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Page 5

1 podium.

2 MR. MCCLAIN: Because it is easier to be able to

3 talk to the attorneys that have been involved in terms

4 of the significance to the information. How they used

5 it and confirmed it or didn't know about it. Because

6 what is in the notes is information, that appears wasn't

7 known before and go have been used to impeach various

8 individuals, particularly the police.

9 THE COURT: All of these of this--all of these

10 specific issues regarding Ali, Brantt, and all these,

11 weren't these not addressed by Judge Ward earlier.

12 MR. MCCLAIN: Your Honor, with each and everyone of

13 those issues there is new information in these documents

14 that didn't exist before.

15 Moreover, the Florida Supreme Court has ruled in a

16 number of cases that you present if you present a Brady

17 claim and you lose and you get new information on a

18 Brady claim, there has to be an accumulative

19 consideration of everything together and you have to

20 reopen the ones that have been previously denied.

21 But in this instance, for example, with the cab

22 driver, Mr. Ali. There was a deposition of Officer --

23 Detective Diecidue and also a deposition of Detective

24 Ojeda and they indicated -- Detective Diecidue indicated

25 that he had -- he recalled a conversation with Mr. Ali

Laws Reporting Inc (305) 358 2700
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Page 6

1 but he wasn't sure where the report was. And Mr

2 Detective Ojeda's report said, Detective Diecidue had a

3 conversation with Mr. Ali and there is a separate report

4 that you need to look at to see what it said. That

5 report -- actually, Detective Ojeda also said in his

6 depo, when the defense inquired that if you have any

7 further information on Mr. Ali you will let us know.

8 Because the defense attorney was indicating that his

9 understanding in this deposition was, that Mr. Ali had

10 actually picked up a fair when he did not find Jose

11 Jimenez -- the name Jose is the name that we have -- at

12 the apartment complex and the man was bleeding from the

13 face. He had scratch marks.

14 This is in Public Defender's notes of an interview

15 of Mr. Ali, three weeks after the homicide and Mr. Ali

16 at that time told the Public Defender's Office that he

17 already been interviewed by the police. They have been

18 showing him photos of somebody that they wanted him to

19 identify and he was telling them, that's not the person.

20 That's not the fair. Well, what happens then is --

21 THE COURT: But had this information not been in

22 your hands -- in the hands of the defense now for twenty

23 years, fifteen years now?

24 MR. MCCLAIN: An important piece was not in my hands

25 and that important piece is that Detective Ojeda in the

Laws Reporting Inc (305) 358 2700
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Page 7

1 handwritten notes show, talked to Mr. Ali in September

2 of 1993. That was never disclosed. There is no report

3 about it. No one knew that.

4 THE COURT: September of 1993, 11 months after --

5 MR. MCCLAIN: And had an address for Mr. Ali.

6 A home address. When they listed him as a witness

7 the address given was in the care of cab company.

8 Defense attorneys were trying to subpoena him and

9 were unable to locate him and Detective Ojeda in his

10 notes, has the address, which he had promised to give

11 them in the deposition and did not. That the didn't

12 have before.

13 THE COURT: Which takes us to where? Because the

14 information that you get from Ali was obtained by the

15 Public Defender's investigators.

16 MR. MCCLAIN: Correct.

17 THE COURT: Decades ago?

18 MR. MCCLAIN: Correct, and they couldn't find it.

19 THE COURT: Whether you got a good address or not?

20 MR. MCCLAIN: They couldn't find him to call him as

21 a witness because --

22 THE COURT: Because they forgot to ask his address

23 and telephone number?

24 MR. MCCLAIN: They didn't have it.

25 THE COURT: But they had an interview with him three
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1 weeks after the --

2 MR. MCCLAIN: Exactly.

3 And what Ali said in 2004 is that the State

4 Attorney's Office or the State -- I'm not sure whether

5 he knew difference between the State Attorney and the

6 police department had called him so many times to show

7 him photographs, he was losing work and his wife was

8 getting irritated irrated with the subpoenas that he

9 ddecided to stop responding to them.

10 And so -- the problem is the Public Defender's

11 office was no longer on the case. There would be notes

12 in the file. The attorney representing Mr. Jimenez at

13 trial was trying to find Mr. Ali.

14 The notes didn't have a current address. Detective

15 Ojeda did. He didn't give it to the defense. The

16 defense was not able to call to Mr. Ali. As a result of

17 the fact the State had listed him as a witness and had

18 give the address listed as a witness, they gave the

19 . address as in the care of cab company. They didn't tell

20 them defense of the address or of the interview that

21 Detective Ojeda had with him under the rules they were

22 required to.

23 THE COURT: Yes. But ultimately do you not get --

24 ultimately the information that Ali has to be offered

25 has been in the hands of the defense now since -- I'm
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Page 9

1 trying to discern -- at least 2002 and has been

2 specifically addressed by Judge Ward and the Florida

3 Supreme Court.

4 MR. MCCLAIN: First, to the extent that it is a

5 Brady claim, it would still, none and the less be

6 evaluated cumulatively Brady.

7 But separate and apart from that, what I didn't have

8 before is the State had his address and didn't disclose,

9 in violation. of the rule and in violation of Brady and

10 the defense attorney was not able to locate him at the

11 time of trial as a result.

12 THE COURT: Okay.

13 So, we're starting to get circular because the

14 information that he was provided was provided in whole

15 whether this is Brady violation of material enough to

16 warrant relief and addressed by the Florida Supreme

17 Court.

18 MR. MCCLAIN: The jury never heard anything --

19 THE COURT: I know sir, but isn't that what the

20 Florida Supreme Court addressed --

21 MR. MCCLAIN: When they addressed they did not know

22 that Detective Ojeda had interviewed in September of

23 1993, a year before the trial and did not disclose where

24 he was located, even though the defense attorneys were

25 trying to depos him and planned to call him.
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1 THE COURT: Okay.

2 So, let me move on f rom Ali and I ' ll hear f rom the

3 State in a moment.

4 So, Ali is the first one that came to my mind when I

5 saw this.

6 What else do we have? Because what I'm struck by

7 after reviewing the pleadings in Judge Ward order and

8 the Supreme Court ruling what do we have that is beyond

9 what they addressed or different from what they

10 addressed?

11 MR. MCCLAIN: Well, first, Judge Ward' s order found

12 procedural bar, because it had not been filed within one

13 year of when the public record were disclosed.

14 This situation here is these records have now just

15 been disclosed.

16 And I'm in a situation of, an essence, being a first

17 38.51 on these records because they weren't disclosed at

18 all, through no fault of Mr. Jimenez.

19 THE COURT: Where do the records take us that we

20 weren't in 2002.

21 MR. MCCLAIN: They take us many places.

22 THE COURT: Can you be more specific than that?

23 MR. MCCLAIN: N, I would have one year from the

24 receipt of the public records to file a 38.51. I have

25 had less than a week.
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Page 11

1 THE COURT: These records bring up know new

2 witnesses. They bring up nothing knew in the way of

3 substance or that I can tell. And this what my question

4 is directed at. That was address by the Florida Supreme

5 Court and Judge Ward -- well in the Florida Supreme

6 Court's in 2008 and Judge Ward's opinion in 2005.

7 MR. MCCLAIN: These records were not addressed in

8 those opinions.

9 THE COURT: So what are in these records that would

10 flesh these out or change what Judge Ward looked at?

11 MR. MCCLAIN: Brady Material that would be used to

12 impeach the witnesses. For example, Jose Jimenez at

13 trial there was no evidence that he had given a

14 statement to the police. The reason, because they

15 maintained in depositions on both Detective Diecidue and

16 Detective Ojeda that when he is arrested and brought to

17 the station starting at 3:55, the two of them

18 interviewed him and in the depositions they indicate he

19 didn't really say anything.

20 They started off by asking if he wanted to something

21 to drink. He wanted to snack and then they decided to

22 read to him the arrest warrants and the information that

23 they developed. They indicated he became angry when

24 people were saying that he was a burglar and then he

25 began crying when they were telling him about the

I
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Page 12

1 charges against him and then he said he didn*t want to

2 talk anymore. They gave him his Miranda rights and

3 that's the end. It was a total -- according to the time

4 line from 3:50 to 4:45. So like fifty minutes. Let me

5 just grab them.

6 The notes that were not available before show

7 that -- the notes, that were not available, show that at

8 3:55, these are Ojeda's notes -- at 3:55 is the time,

9 setting the margin sort of indicating when the interview

10 started and certainly there of birth there is an address

11 and phone number. It would be consistent with what they

12 said they just got the basics just to confirm they got

13 the right person.

14 Then we have a list of individuals living in the

15 apartment complex and information provided by

16 Mr. Jimenez regarding them, Lacrisa Ponce was in

17 apartment 209 and there is reference to use phone. It

18 says Ponce used phone. Then Latins in 308.

19 The way that the apartment complex was set up,

20 Mr. Jimenez ' s apartment was 309. One floor above

21 Lacrisa Ponce. And 308 would have been across the

22 hallway. It would has been the west side of the

23 apartment complex while 309 is on the east side. So, it

24 would just have been across the hallway. And next to

25 308 was Written Friday 8:00 p.m. cab and it also has VIG
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1 there which I assuming 1s an abbreviation for Virginia.

2 THE COURT: Let me stop you there for just one

3 second, so, I can follow along. Are you reading for

4 from a particular note.

5 MR. MCCLAIN: Yes, sir.

6 THE COURT: I have these Ojeda's notes up in the

7 upper right hand corner have numbers . Does that order

8 have numbers?

9 MR. MCCLAIN: This is the note that Ms. Shaw had

10 indicated she couldn't find in the packet and I had sent

11 separately afterwards yesterday morning. I can give you

12 a copy.

13 THE COURT: That will be helpful.

14 So, these are notes that -- okay.

15 MR. MCCLAIN: It was supposed to the go in the

16 packet in front of a particular page, which is the

17 second page of the notes.

18 Your Honor, this is the second page of that note

19 went in front of and you can see how time line sort of

20 flows.

21 THE COURT: Oh, I saw that part.

22 So, is there a question as to whether these notes

23 are actually -- how did they come about or--

24 MR. MCCLAIN: The handwritten notes, the pages --

25 the 81 pages I have -- first, the copy of what I had
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1 from 1999 from North Miami, did not happen.

2 I have .an investigator go up to the repository. She

3 lived in Tallahassee. She worked on this case before,

4 had her go to the repository and specifically review

5 them. They're not there. The notes--there maybe other

6 stuff that is not there but it is the handwritten notes

7 that I know and the pages I have provided onto the

8 court.

9 We're not provided, for some reason in 1999. And if

10 you look at the index of what is provided in 1999 and

11 actually what happened.

12 In 1999 was the beginning of the repository. The

13 records were sent and, I think, the North Miami Police

14 Department had put it on the wrong form and so then the

15 repository sent a form back and they had conducted an

16 index and they had to identify all the things that they

17 had provided and they prepared the form and sent it back

18 to North Miami and then North Miami signed the form and

19 it came back.

20 But there is an index, and there is nothing in the

21 in the index showing any handwritten notes or notes of

22 the officers or anything. Everything is easily

23 identified from that list.

24 THE COURT: So, this would indicate that the

25 officers indicate that they had a pretaped interview
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1 with Mr. Jimenez?

2 MR. MCCLAIN: No, there was no taped interview.

3 THE COURT: So, they have an interview starting from

4 3:55 to 4:45?

5 MR. MCCLAIN: Yes.

6 THE COURT: Wasn't I just looking at a transcript of

7 that?

8 MR. MCCLAIN: Pardon.

9 THE COURT: Wasn't I just looking at a transcript of

10 that?

11 I'm sorry. That's a different transcript.

12 MR. MCCLAIN: There is no transcript of what

13 transpired in this interview.

14 All there is, is the depositions of both Detective

15 Diecidue and Detective Ojeda in which they indicated

16 that all that Mr. Jimenez ever said was just a denial.

17 He didn't do it and nothing was discussed. All they did

18 was they provided information. He got angry and he

19 cried and he invoke the right to counsel.

20 That's was all that they said that happened, that he

21 communicated.

22 Yet these notes show he was cooperating. He was

23 trying to give information. And he also indicates that

24 Friday he knocked on Phillys ' door -- is there -- which

25 seems to be kind of significant and he also had problems
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1 with Mary Grimminger. She indicated also-

2 THE COURT REPORTER: I'm sorry who?

3¯ MR. MCCLAIN: Mary Grimminger, G-R-I-M-M-I-N-G-E-R,

4 and she also indicated that she did not get along well

5 with Mr. Jimenez. So, he being forth right about that.

6 And then he also refers to a friend from, that he

7 knew, from Miami Beach High School, Joel, who lived on

8 the 4th floor and you can across reference and see

9 thereafter they interviewed Joel because he has provided

10 that name and then-- also significant is --he tells them

11 what clothes he was wearing on that Friday. It is faded

12 blue jeans and beige tee shirt, hat, blue hairline gold

13 white sneakers.

14 So, he is given them information to try to show them

15 he didn't do it.

16 They get a consent to search his apartment and you

17 could see on the time line on the second page that 8:10,

18 Ojeda calls up the officer searching the apartment and

19 tells him what clothes to be looking for in order to

20 seize.

21 So, it .is not just that he didn't say anything or

22 just a general denial. He's is actually given them

23 information and cooperating with them and that -- in --

24 the fact that there is this and he did say things about

25 the case, about the crime, about Friday, about what
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1 happened and giving them information shows that they

2 weren't accurate in their testimony in the deposition

3 and would be impeachment. Now --

4 THE COURT: Aside from impeachment. So this would

5 be foreclosed for investigation by the defense. These

6 look like things that were all, could have been or would

7 have been discovered or known to the defense at the time

8 or prior to the trial.

9 MR. MCCLAIN: But it wasn't.

10 THE COURT: In other words if he and I hate to place

11 this on the defendant but this is -- I'm not sure how

12 this expands the knowledge of what occurred on that day

13 to the defendant.

14 MR. MCCLAIN: Under Brady, the U.S. Supreme Court

15 has said, exculpatory evidence isn't just evidence of

16 innocence. It is impeachment evidence. Evidence that

17 impeaches law enforcement officers and their

18 truthfulness, their accuracy of their testimony and the

19 criminal investigation itself.

20 Did they do a good job? This is explaining Kyles v.

21 Whitley.

22 So information showing that in the depositions, they

23 did not accurately report and, in fact, they've

24 misleading testimony as to what had occurred would be

25 impeachment of the investigation and of the individual
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1 officers themselves.

2 And in this case Detective Ojeda's credibility was a

3 critical issue before the jury because it was upon his

4 credibility that, I only told him that I wanted to talk

5 to him about the burglary. I never mentioned anything

6 about a homicide or stabbing, becomes this piece of

7 evidence that when he told his probation officer the

8 police wanted to talk to him about a stabbing at the

9 apartment. That was presented as the only person who

10 knew, could know it was a stabbing, was the person who

11 did it. That is one of the pieces of circumstantial

12 evidence heavily relied upon by the State in prosecuting

13 him to the extent that you can show that Detective Ojeda

14 has not been accurate in his deposition.

15 That is impeachment of him and undercuts his

16 credibility which is incedingly important in the

17 circumstances of this case.

18 And also, just for the record, the jeans that were

19 seized as a result of this information the police -- the

20 police were able to see some blood on the jeans but the

21 DNA testing showed it was not the victim' s blood and.

22 There was no blood from Mr. Jimenez found the burgundy

23 towel in her apartment or no contamination or blood on

24 him from her even though there was smearing of blood in

25 the apartment which would have presumably have been as a
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1 result of some sort of transfer with the assailant.

2 THE COURT: So, what I'm looking for Mr. McClain --

3 MR. MCCLAIN: I just want to also point out that

4 Detective -- and there is handwritten note from

5 Detective Diecidue regarding the same interview and I'll

6 point it out to you in just a moment.

7 It is towards the front. There is a number of notes

8 are in Detective Diecidue's handwriting and it is

9 after -- it is like the second or third one in. After

10 the Virginia Taranco, there is another page and I think

11 it is the next page -- wait, I got the wrong one.

12 Here it is. This is what it looks like. It is

13 right after Virginia Taranco one, which has the six

14 lines crossed out at the top.

15 THE COURT: These are the ones that are crossed

16 out --

17 MR. MCCLAIN: That's her.

18 The next page is where it shows the interview with

19 Jose Jimenez. Detective Diecidue has 2:50 p.m. instead

20 of 3:55 p.m. which is what Detective Ojeda shows and I

21 think the deposition of Detective Diecidue indicated

22 3:55 was correct. What it also has in here which

23 matches what Detective Ojeda said is correct is that he

24 knocked on Philly -- I'm assuming that is Phyllys's door

25 and it also says about 7:00 p.m. which is what shows up
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1 in Detective Ojeda's.

2 Now what's interesting in Detective Ojeda's it says

3 on phone. So at about 7:00 p.m. when he knocks on the

4 door, she's on the phone and they had also -- there are

5 there are handwritten notes when Detective Ojeda talked

6 to her hairdresser. Her first name is Virginia and she

7 confirms that she's the one that was talking to her on

8 the phone at 7:00 p.m. So is, again, so of

9 corroborating the accuracy that Mr. Jimenez provided to

10 them at 7:00 p.m. and the hairdresser indicated that

11 there was a fifteen minute is phone call with her. She

12 recently had called and they were talking about that and

13 scheduling the next appointment.

14 Again, corroborating the information that

15 Mr. Jimenez provided to them as being accurate that she

16 was on the phone at that point in time and that he was

17 trying to show his innocence and trying to be up front

18 with them. He consented to the search. He told them

19 what he was wearing. He was not refusing to talk about

20 it and there was information about the crime that was

21 discussed.

22 As long as we are on that page -- we go to the

23 Virginia Taranco one, the page before. The case law is,

24 that the factual allegations set forth a 38.51 even a

25 successive 38.51 have to be accepted as true.
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1 Now, here we have the six lines that are crossed

2 out. My reading of that indicates that she -- in those

3 six lines indicating that Mr. Jimenez showed up sooner

4 than what her testimony was and what the statement is.

5 Now, first of all, I want to point out, the

6 interview starts at 4:15. The taping will starts at

7 4:57. So there is 42 minutes spent talking with

8 Virginia Taranco, T-A-R-A-N-C-0.

9 And what I find as significant as what is written is

10 the fact that it is crossed out. The State in its

11 responds says well, it's crossed out because he had

12 written it down wrong. While at the same time saying

13 there is not difference between what is written down

14 there and what is written down later. If there is no

15 difference than why is it crossed out.

16 And in this case the time line is significant and

17 what the State in its response is ignoring is the fact

18 that Ms. Taranco, Ms. Grimminger and her mother, Ms.

19 Taranco's mother, had been grocery shopping. They come

20 back. The parking for that building is underneath. It

21 is like it would be the first floor, the parking space

22 underneath that building and they park there because

23 their apartment is on the south end of the building and

24 they just go upstairs to their apartment.

25 And when they arrive they see Mr. Jimenez coming
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1 down the stairs and is out back into the parking lot,

2 moving away from the building to the southeast.

3 And they say they know what time it was because they

4 were trying to get back because they left Mr. Taranco's

5 . aunt in the apartment and she was worried about watching

6 a TV show that started at 8:00 o'clock. So they rushed

7 back and they know that they say him at 7:55 and they

8 then proceeded to get the groceries out of the trunk and

9 they indicate they take them out and it takes them a

10 while to take them up the steps, the mother is elderly

11 etcetera.

12 At the same time is when Meriweather between 7:45

13 and 8:00 o'clock says that he saw the person drop off

14 the balcony.

15 And he said -- he identifies that as Mr. Jimenez.

16 Well, he cannot be in two places at the same time.

17 Meriweather is saying, he dropped off the balcony is

18 on the other side of the building on the west side as

19 opposed to the southeast side and looking at the

20 apartments on the west side have the balconies that over

21 look Six Avenue.

22 And so, is he's indicating from where he is

23 sitting -- he is sitting on the stoop, I'm assuming in

24 the breezeway. He sees this guy drop off the balcony.

25 THE COURT: He identifies that guy as Jimenez?
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1 MR. MCCLAIN: Ultimately.

2 Initially he doesn't know the name. He says that he

3 has seen him around before. He doesn't know if he lives

4 in the building or not. When he testifies at trial and

5 he is severely .in cross examination of Meriweather, is

6 significant. When he testifies at trial he says oh, he

7 was a resident. His testimony and what he says changes

8 considerably from what he originally said. For example,

9 he also, originally, said that he jumped down onto a

10 white van that was underneath the balcony and then to

11 the ground.

12 Officer Corland testifies that's what he told him

13 and Officer Corland is one of the first that arrives on

14 the scene and he goes in the apartment. He is one of

15 the one that opens the door and he goes in the apartment

16 and he goes and looks out the balcony and there is white

17 van right under the balcony and he indicates that the

18 presence of the white van under the balcony would make

19 it fairly easy for someone go up and down from the

20 balcony because it is in essence where the first floor

21 would be because there was no balcony on the first

22 floor.

23 And he then sends another officer, Officer Perdomo,

24 down to investigation or check out this white van that

25 is there. When Meriweather testifies at trial during
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1 . the cross, he is asked about this white van and he is

2 going on what white van? I wasn't looking for any white

3 van? I was looking for my ride to arrive. I didn't see

4 any-- so it doesn't make any sense.

5 But his testimony is the testimony that's is

6 supposed to be how the person escaped but he's having

7 the person escape from there, quite a time earlier than

8 when the women said gets pushed shot and the State's

9 whole theory in the case is that the assailant is in her

10 apartment when that door gets pushed shot which is --

11 when you read it. It is somewhere around 8:10, 8:15 and

12 part of the thing, keep in mind, we only have certain

13 things that are sort of concrete as opposed to relying

14 in someone's estimation of their estimate of passage of

15 time and what we do have is the police was dispatched at

16 8:20. So, we know that is when they're dispatched at

17 8:20 and we also know that the cab company received a

18 phone call from Jose at 8:20. So, those two things sort

19 of provide a clear line as to an event that is not

20 dependent upon someone's estimation of time and we have

21 the 7:55 as when they're arriving back with their

22 groceries. So it is that period of time and they had

23 Jose Jimenez moving away in the opposite direction

24 towards the east of where the balcony is. Then--

25 THE COURT: But then he's back at a 8:20.
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1 MR. MCCLAIN: Well, he's back and actually and the

2 important thing is Ana Brantt -- Mary Grimminger and Ana

3 Brantt live on the third floor and that's also in the

4 statement. Mary Grimminger goes to the groceries with

5 them and goes into the apartment and unloads and at some

6 point spends a little bit of time and decides to go

7 upstairs to her apartment.

8 Ana Brantt is in 303 and the way that the apartment

9 is set out. She testifies that in the evening she likes

10 to sit in front of her apartment on this catwalk -- I'm

11 assuming she had a chair outside and she said,

12 frequently, Mary Grimminger would come and sit with her

13 and they would sort of sit together and she was sort of

14 waiting for Mary and but she could see from that vantage

15 point, the entire third floor and she could see Mary's

16 the entry of Mary's apartment which is on the east side

17 and the entry to Jose's apartment on the west side. He

18 was in 309 and Mary was in 307.

19 And so, her original statement and Ana Brantt's

20 original statement is that she saw Jose Jimenez come

21 back before Mary came up with the groceries and go in

22 his apartment and remain there for about ten or fifteen

2 3 minute s .

24 When she's deposed her testimony changes a bit and

25 but in the original statement she is saying she was

.. --------------==---"==="-*======""""""""""""""""""""
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1 looking forward to talking to Mary and letting Mary know

2 that the cowboy was back. And that is his nickname that

3 they apparently had given Jose, cowboy and she wanted to

4 tell her that he was back and in the deposition she says

5 that Mary came -- what happens Mary comes up before the

6 thump before the sounds and she come upstairs and goes

7 into in her apartment. What Mary testified in her

8 statement and there may be -- I think there is a depo of

9 hers as well. She goes in her apartment and she hears

10 because her apartment is right above Phyllys ' and Mary

11 Grimminger sai,d she heard a thump herself, like it was

12 from in the dining area and at that point Virginia calls

13 Mary and Mary goes downstairs. Mary Grimminger says she

14 was there when the doors was shut and she heard the

15 three locks snap in place, which diverges a bit from

16 Virginia Taranco and Lacricia Ponce they don't remember

17 Mary being there at that point in time.

18 What becomes significant because Ana is saying after

19 there is these voices and the calling for Mary to come

20 down and Mary goes down, that's when she sees Jose

21 Jimenez going into his apartment and he was, I think in

22 her deposition, five or so minutes and if Mary has just

23 gone down and the door is being pushed shut when he is

24 upstairs he can't be the person. So, that's why --

25 THE COURT: That's Brantt.
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1 MR. MCCLAIN: Both Brantt and Grimminger because

2 first Brantt didn't testify at the trial. Grimminger,

3 there is a reference in Virginia Taranco's testimony

4 where the defense attorney asked her is Mary coming to

5 testify and she is says that he has is having surgery

6 and she says that she's having surgery and isn't going

7 to be able to make it. I do know that the defense had

8 subpoenaed her and that is the reference as to why,

9 apparently she is unavailable to testify.

10 The State just called Virginia Taranco and Latricia

11 Ponce to testify.

12 To the extent that these notes provide information

13 that would allow the defense attorney to be impeaching

14 the police officers in the adequacy of the State's

15 investigation or the police department investigation

16 trial counsel may reach, reasonably different

17 conclusions about what he wants to present.

18 For example, with the interview of Jose Jimenez

19 there had been a motion to suppress, Barring was the

20 probation officer. Her testimony in violation of

21 Miranda and in that motion it was filed in September of

22 1994 right before the trial by Andrew Kassier and he's

23 the one that argued it. In that motion he asked to

24 suppress any statements made in that 3.55 interview.

25 But that was based on the deposition that indicated that
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1 there was no statements other than the implication of

2 right to counsel, which of course would be inadmissible

3 introducing that. So he had no other information that

4 there was anything else said. So in fact the transcript

5 of that hearing on that motion, he indicates -- actually

6 I thick Michael Band indicates --

7 THE COURT: Well, here's my problem. All that

8 information supposedly given to the officers is in the

9 hand of the defense at the time and able to be proven.

10 In other words with due diligence you develop this

11 evidence. It's not something new that you're learning

12 about to build a defense to present in court to address

13 this case.

14 It is not hidden information from the defense. It's

15 the detectives, if I follow your thoughts, simply

16 saying, you know, he didn't want to talk to us as

17 opposed we had -- we discussed specific -- specific

18 neighbors.

19 MR. MCCLAIN: Two specific points to address on that

20 the fact that he gave the police information paints an

21 entirely different picture because the way that the

22 Detective Ojeda and Detective Diecidue testified in the

23 depos was that -- was somebody with more likely

24 consciousness of guilt. It was a reaction of I didn't

25 do it and getting angry and then crying over his
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1 strengths. As opposed to someone who is innocent trying

2 to cooperate and show them I have nothing to hide. I'll

3 tell you what I was wearing. I'll tell you about these

4 people. I tell you what phone calls I made. I'll tell

5 you what I did. It is an entirely different picture and

6 second, the fact that they didn't put this in a report

7 and the fact that they didn't say anything about it in

8 depo short sort of indicates that he didn't say anything

9 about the case. In Kyles v. Whitley -- actually in

10 Brady itself. In Brady itself. The Brady material

11 statement was the statement of the co-defendant but the

12 co-defendant was actually the trigger man and Brady knew

13 that. What Brady's counsel didn't know and Brady didn't

14 know was that the police had a statement to that effect.

15 What matters is that the State was in possession of this

16 information. That's what matter. That's what goes in

17 showing what is going on with the State and that they

18 have a way to get additional evidence in this case.

19 THE COURT: I'm sorry. I can see some distinctions

20 there between Brady. The specific facts in Brady in

21 having the inculpatory statements of the co-defendant

22 that would be admissible against his interest as apposed

23 to the exculpatory statements of a defendant which would

24 be excluded as to hearsay.

25 Let's move on pass there. I think I have pretty
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1 much the gist.

2 MR. MCCLAIN: But there are other case law in

3 addition on this sort on the topic.

4 THE COURT: But we're short of --essentially what

5 you are pressing here is that these notes would have

6 allowed for the impeachment of the police officers.

7 MR. MCCLAIN: And the words in Kyles v. Whitley

8 showed that they didn't really followed -- on the

9 information given -- actually, they called it up the

10 clothes that led to there is no match but the jury -- no

11 one knew that it was Mr. Jimenez that told him what

12 clothes to grab and to test and that's significant

13 significant. It shows that he didn't have anything to

14 is hide. That it is not consciousness of guilt. That

15 he wasn't being silent for no reason. That he did try

16 to give them information. Yes, he can certainly tell

17 the defense attorney but the defense attorney

18 specifically asked the officers in the depositions what

19 else was said and they said nothing and short of calling

20 Mr. Jimenez to testify in his defense to say no, I told

21 them information, which most defense attorney are going

22 to think juries are going to believe the officers. over

23 my client. I'm not going to recommend that we go that

24 route unless they have a sheet of paper showing that

25 there was information given that the police officers
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1 didn't put in their report.

2 THE COURT: All right.

3 I don't want to foreclose you to argue anything that

4 you want, but I want to hear from the State.

5 Is there anything else that you would like to do in

6 your initial statement here today?

7 MR. MCCLAIN: Your honor, well, I would like to make

8 the point, I want your Honor to just give me permission

9 to show the pieces of paper to the attorneys and ask

10 them how it would affect them because I felt that your

11 Honor's order -- that I couldn't do that without your

12 honor's permission. The State took the position that it

13 should have been obvious to me that there was nothing

14 confidential but my recollection from counsel from the

15 North Miami Police Department said confidential or

16 exempt.

17 THE COURT: Let me ask the State if they would

18 respond to that first with respect to the

19 confidentiality or the release of these records at this

20 time. Do you all have a position on that?

21 MS. SHAW: Good morning. Melissa Roca Shaw. on

22 behalf of the State.

23 THE COURT: Address that specific issue.

24 MS. SHAW: Yes, judge.

25 THE COURT: And I'll like to get Mr. Webb's case as
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1 a break just to get him out of here.

2 MS. SHAW: And that find, your honor.

3 As you recall North Miami Police Department was here

4 on the 23rd when we had the public records hearing.

5 They had indicated that they had--North Miami Police

6 Department's they're representative was here on the 23rd

7 of July.

8 They represented specifically that they had turned

9 over a C. D. that was unredacted, although they believed

10 they had given over anything. They didn't have any

11 notes about withholding any legally discoverable

12 documents. What we find now, in the position that we

13 are in is a very vague one, where Mr. McClain has

14 alleged in two different places.

15 First, he did not turn over any of the notes with

16 his.3.850 motion. So, I wasn't really aware of what

17 exactly was turned over and what wasn't turned over.

18 And that's because as Mr. McClain pointed out on the

19 inventory, it doesn't specifically say how many pages

20 each item that was turned in 1999.

21 And I believe the North Miami Police Department also

22 made that representation. What we know is that under

23 3.220 police notes are not discoverable. I don't know

24 why whether they were transmitted as to--we just don't

25 have any records as specifically are missing, what
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1 notes, Mr. McClain's investigator says are missing.

2 What Mr. McClain did do is turn in 80 pages on one day,

3 and then another page I found that was missing the next

'4 day, so 81 pages in total. He claimed that at least

5 fifty of those pages, although I'm not really sure which

6 ones are missing, then actually, I think in the motion

7 for stay, he references 80 pages again.

8 So, I'm not quite sure what pages are at issue. I

9 will address specifically as to why some of those

10 claims, in fact all of those claims are refuted by the

11 record and specifically to the claim about these notes

12 of Detective Ojeda and Detective Diecidue spoke to his

13 client. And I think that actually will set the record

14 straight at least by that being refuted by the record

15 and I'm passing up and I believe it was in our--and for

16 some reason, I'm not sure why it was cut off from our

17 attachment E in our motion, in our response.

18 This one your honor on page three, the notes that

19 Mr. McClain said were withheld from defense counsel at

20 3:55 p.m. that would correspond also with a direct

21 statement that defense counsel made in a motion to

22 suppress regarding, on page -- I'm sorry -- line 3, 225,

23 it says that the statements from 3:30 to 4:45. Here

24 it's understandably refuted by defense counsel that

25 approximately from 3:30 to 4:45, which again these notes
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1 indicated 3:55 and I believe that Mr. McClain said till

2 4:45, that he was advised of the rights, that he was

3 with him about an hour and a half prior to being advised

4 of his rights. The court goes on and I believe--defense

5 counsel goes on to talk how they didn't want those

6 comments to be used. So they obviously were aware of

7 the comments and then later on the State says we're not

8 conceding that they were not consensual, but we're just

9 not using them in our case. Which is why they weren't

10 talked about. I believe that adequately refutes that

11 Detective Ojeda or that the defense counsel knew that

12 Detective Ojeda or Detective Diecidue actually spoke to

13 Mr. Jimenez.

14 THE COURT: Can you give me a date of this

15 transcript.

16 MS. SHAW: Absolutely, judge, I believe--

17 MR. MCCLAIN: It's September 29, four days before

18 the trial.

19 MS. SHAW: It's going to be the direct appeal

20 transcript, Volume Two at 225.

21 THE COURT: So--all right. Here we go.

22 MR. MCCLAIN: I want on the motion. I can tell you

23 the page of the motion.

24 THE COURT: Is says Mr. White. Is that Charles

25 White.

Laws Reporting Inc (305) 358 2700
www. laws-cjroup. com



Page 35

1 MR. MCCLAIN: I think that is a mistake because

2 there is no Mr. White in the case. I think it is

3 Mr. Matters.

4 MS. SHAW: I believe it was Mr. Matters was one of

5 the defense counsels and it goes back and forth. I do

6 have within the pages, I have Mr. Kassier, Mr. White,

7 Mr. Matters. So there is a couple of-- but again, I

8 believe, that is not a typo. Which is that it directly

9 says that between 3:30-4:45 my client was with these

10 officers. He made statements and we want those

11 statements suppressed. We don't want them used. Now,

12 they didn't go through a full supression hearing, but it

13 is obvious that defense counsel did their due diligence

14 and was aware of the statements that were made by their

15 client to Detective Ojeda.

16 Moreover, the fact is and I believe your honor

17 pointed this out. There is distinction between that and

18 Brady and what is required in Brady.

19 Here Jimenez was there he knew what his statements

20 were. He could have told his defense attorneys about

21 his statements. It's not like he wasn't there.

22 THE COURT: The defense attorneys were aware that

23 there had been discourse between their client and the

24 detectives prior to beginning of Miranda.

25 MS. SHAW: That they were aware that he had given a
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1 statement. I want to be very clear thought that again

2 the standard under Brady and as what we understand we

3 must accept as what is true except what is refuted by

4 the record.

5 I think the record here that defense counsel was

6 aware that their client made statements to the police

7 between the same time that Mr. McClain is claiming he

8 didn't have these notes, and those notes say 3:55. Here

9 3:30 to 4:45.

10 THE COURT: But he is given more substance from the

11 prospective of the officers and there are statements of

12 the defendant that are required by the rules to be

13 provided.

14 MS. SHAW: And your Honor, again going back to what

15 the requirement under 3.851 is. This is not newly

16 discoverable evidence.

17 THE COURT: Before I get to this, because I want to

18 get Mr. Webb out of here.

19 Just address for me whether he may release these

20 notes. Whether he can sit with Mr. Matters and say look

21 at these notes with me.

22 MS. SHAW: Your honor, I do not believe that--First,

23 based off the redaction or the idea that they should not

24 have been turned over to begin with and again, I'm

25 talking about the notes from the repository from 1999.
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1 I'm not really sure what notes he's talking about were

2 existent. I don't believe that would warrant an

3 evidentiary hearing to find out--

4 THE COURT: That's not my question. The question is

5 he wants permission to be able to discuss these notes

6 with counsel and witnesses. What is the State's

7 position on that. We're talking about a twenty-five

8 year old telephone numbers and addresses.

9 MS. SHAW: And your Honor the state would -- one

10 moment just.

11 Your Honor the State's position is that he can talk

12 to those witnesses. He's had twenty years to talk to

13 these witnesses. He had twenty years to talk to the

14 defense attorneys. He has had twenty years to talk to

15 the witnesses--there are no new witnesses here. There

16 is no new substance. But if that is what he is asking

17 for about talking about these notes, then he can talk to

18 them. But, again, what we are showing here is that this

19 is no new substances. There is no new witnesses. It's

20 a dilatory tactic.

21 THE COURT: That part I got. That part I got.

22 There is nothing that -- right. We're talking -- I

23 think it could be characterized in large part as plowing

24 over ground that has been plowed several times before.

25 Look at hard by Judge Ward and the Florida Supreme
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1 Court.

2 MS. SHAW: Correct, Judge.

3 THE COURT: On all of these things.

4 MS. SHAW: And Your honor, just to kind of put that

5 point to rest especially the cumulative analysis on

6 Brady, the Florida Supreme Court and Judge Ward--

7 THE COURT: We're going to get to that in a moment

8 and I'm going to hear from you fully. I'm going to give

9 you three minutes to catch your breath and I'll go to

10 Mr. Webb.

11 On Mr. Jimenez we'll be in recess for about five

12 minutes.

13 (Thereupon, other matters were had.)

14 THE COURT: Let's go back on the record of Jimenez,

15 Case number F92-34156.

16 Thank you for your patience, Ms. Shaw before you

17 continue, I got to tell you I'm inclined to go ahead and

18 authorize Mr. McClain to utilize the notes in whatever

19 fashion he likes.

20 MS. SHAW: And Judge, I wanted to readdress one

21 issue that needs to be clarified and that is because had

22 North Miami had time to redact the notes, because.

23 Again, they're not legally discoverable under 3.220, We

24 wouldn't be in this position. What happened was they

25 transpired unredacted information.
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1 So, I just want to make sure that they understand,

2 in terms of the materiality. This is not Brady or

3 Giglio information. This is background information.

4 Defense attorneys are aware that police officers go

5 out and take notes of all the witnesses they speak to.

6 These notes, I guess, could have been preserved in some

7 fashion, you know, had defense asked for them. But,

8 again, they shouldn't have probably been turned over to

9 begin with.

10 THE COURT: And got to think that someone took the

11 deposition of Detective Ojeda. Does anybody have a

12 copy?

13 MS. SHAW: Yes, judge, we can provide that.

14 THE COURT: Well, what does the does the deposition

15 say about the preinterview.

16 MS. SHAW: What I'm going to do, actually, at this

17 point I'm going to turn it over Ms. Komeily who worked

18 on the direct appeal, and knows this case inside and

19 Outs in terms of the time line, in terms of other

20 things, that I believe we need to discuss, in terms

21 Detective Ojeda's characterization at the deposition of

22 what Mr. Jimenez did which was maintained his innocence.

23 So, I'm going to turn it over know to Ms. Komeily

24 who will address that.

25 MR. MCCLAIN: The question I have. May I inquire do
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1 you have the record from appeal from the direct appeal

2 that should be available to you for you to be able to

3 review, I want to inquire.

4 THE COURT: Yes, the transcript is available.

5 MS. SHAW: At this point I 'm going to turn it over

6 to Ms. Komeily.

7 MS. KOMEILY: Good morning, your honor.

8 Fariba Komeily on behalf of the State.

9 Let's go back to Detective Ojeda, you were asking

10 about and his deposition.

11 Judge, on that one, I don't think you are going to

12 find any dispute.

13 Defense counsel has quoted the deposition and we

14 took that quote and I believe the exact quote is

15 Detective Ojeda's deposition quote, testified that

16 Mr. Jimenez did not discuss his case beyond maintaining

17 his innocence and I submit to you that, as collateral

18 counsel just pointed out to you repeatedly what

19 Mr. Jimenez was trying to do was give a name,

20 information with respect to unit numbers, whatever, but

21 that he was maintaining his innocence just like any

22 innocent person would do.

23 Deposition, how is that inconsistent with Detective

24 Ojeda's characterization of--he didn't discuss his case

25 beyond maintaining his innocence and then evoking his
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1 Miranda rights and then more importantly on State's

2 Response pages 13 and 14, I submit to you that on this

3 one, okay, you have statements showing he is cooperating

4 and you have Detective Ojeda saying, yeah, he was trying

5 to maintain his innocence but then we have produced

6 exhibit D and I do apologize, I think one page, the

7 important page has gotten cut off, but I think it has

8 been provided to you now, correct?

9 That's our exhibit D, the two pages of the

10 transcript with the missing one. But what it clearly

11 shows, not only are defense counsel perfectly aware of

12 what it is, the comments are being made. But bear in

13 mind that Mr. Jimenez himself has been subject to the

14 questioning. He knows what he said and what was asked

15 and above and beyond -- above and beyond that in this

16 case what I don't understand is, these were not-- they

17 were suppressed and defense counsel asked I want them

18 suppressed and the State said we won't get to the

19 suppression. We are not going to mention them and the

20 rest of the record shows that there is no mention of

21 Mr. Jimenez's statements to Ojeda or any other officer

22 other than the probation officer. That was the subject

23 of another -- he had spoken -- Jimenez had spoken with

24 Baron.

25 THE COURT: Putting that a little more in context so
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1 that -- I guess, what you are communicating to me is

2 that we have to. I think, it is a safe assumption that

3 the defense attorney had the opportunity to flush this

4 out.

5 MS. KOMEILY: Correct.

6 THE COURT: Either through information provided by

7 his client or even further inquiry of the detective --

8 MS. KOMEILY: Due diligence.

9 THE COURT: That they made a decision that they

10 didn't want any of his statements to come in at all

11 specifically requested that the statements made pre --

12 request for an attorney be suppressed. The State agreed

13 and we move on from there.

14 And I keep coming back to there is not information

15 here that was outside of the knowledge of --

16 MS. KOMEILY: And that's exactly my point.

17 THE COURT: And I get Mr. McClain when he says, hey

18 it could have -- maybe it could have been used for

19 impeachment.

20 MS. KOMEILY: On this one A, is the due diligence

21 and timeliness, which you just pointed out, but I'm

22 moving even beyond that by saying materiality,

23 prejudice, where is that when the information is not

24 mentioned and normally, I mean, statements by the

25 defendant, there was, as apparent by those transcript
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1 pages, there were a couple of hours of questioning going

2 on and that is the danger in relying on notes. I know

3 of my own notes, you jot down certain things and on this

4 one if you take a look at the above and beyond of

5 Ojeda's deposition, counsel has also gone into what was

6 said by the other Detective -- Diecidue. Where he says

7 we were feeding him information and he became angry and

8 invoked. If your are feeding someone information, some

9 of those notes, I don't know whether those are

10 defendant ' s responses or the detective ' s . But that ' s

11 the point of the due diligence, timeliness but the

12 upshot is materiality and prejudice as well when the

13 State has agreed not to use any of the statements.

14 If you read the transcript, I think the exact

15 comment by defense counsel is, any statements,. any

16 comments, we don't want any of it coming in.

17 I submit to you, you know, that defense counsel is

18 in a much better position to know, what it is,

19 especially after consulting with their client. They're

20 in a much better position to exactly know what was

21 exactly what said and done and to make their strategy

22 decisions at the time of trial.

23 And we've had twenty years where we have claims of

24 ineffectiveness, claims of Brady claims and ineffective

25 claims time for those have passed. Anything that they
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1 wished to have done with this, they could have done in

2 the past twenty years.

3 Now is not the time for it, and but especially not

4 in terms on relying on notes and saying well this means

5 this. This means that. That is the danger in relying

6 on notes.

7 Now if I can go back, one the things that you asked

8 was, what else is in here that was not addressed by

9 Judge Ward.

10 And I believe counsel -- we first went into the cab

11 driver, Mr. Ali and counsel's distinction was, well

12 Judge Ward found all of this to be procedurally barred

13 and you need a cumulative analysis and I now have more

14 information and, therefore, it should be a cumulative

15 analysis.

16 And I submit to you, Judge Ward not withstanding and

17 the Florida Supreme Court certainly accepted her order

18 on untimeliness and said it was untimely but the Florida

19 Supreme Court went above and beyond in terms of

20 addressing actually the merits on each and everyone of

21 those claims.

22 With respect to Mr. Ali. They noted, collateral

23 counsel has known about him since, I think and had

24 actually represented that he spoke to him in 2002. They

25 filed the motion in 2005 and -- if I can find my
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1 place--this is where we are going to Mr. Ali. It is

2 page 1065 of Jimenez, 997 So2nd 1065. After a lengthy

3 recitation of the basis of the claim etcetera, and

4 finding it untimely, this is part of the merits analysis

5 which, again, any kind of claim with Mr. Ali it knocks

6 it out, sort of speak. It says and this is after

7 counsel, collateral counsel has actually spoken with

8 Mr. Ali, after all the years, after all the

9 complaints -- well the information was not provided,

10 they found Mr. Ali and that's in the Florida Supreme

11 Court opinion, they actually spoke with him and this is

12 the proffer that the Florida Supreme Court sets forth

13 it's headnote five and six. Ali would have merely

14 testified that he picked up a person who stated that he

15 had been mugged and was bleeding from the face

16 approximately sixteen blocks from the crime scene and

17 approximately thirty minutes after the murder of Mines

18 that is going to be the testimony of Ali. Nothing more

19 and less. This testimony from Ali and that's the merits

20 argument.

21 This testimony from Ali would have not logically,

22 would not have logically connected the person that he

23 picked up in his cab to the murder and Jimenez -- that I

24 submit to you that is the end of the inquiry. What do

25 we have here, we have notes, the first note is Mr. Ali's
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1 phone number and address, I believe and nothing else.

2 THE COURT: Well all you have is an address and

3 telephone number that is new. This is in the hand of--

4 MS. KOMEILY: No, no, not new. This is information

5 from 1992.

6 THE COURT: Right.

7 MS. KOMEILY: The Public Defender's Office had

8 information.

9 THE COURT: Had the information, because they

10 reached out and talked to them.

11 MS. KOMEILY: Yes. They knew the address and it the

12 phone number and they reached out and talked to them and

13 they later left the case and there was a separate claim

14 with respect to that as to why the Public Defender's

15 Office left, but that is for another day. On this one

16 they contacted him. They lost contact with him and they

17 couldn't subpoena him at trial but I submit to you, what

18 difference does it make. This is his testimony. It

19 doesn't prove anything.

20 THE COURT: The Supreme Court has already said what

21 difference does it make.

22 MS. KOMEILY: Exactly. That's exactly my point.

23 What we have on this motion is, again, that -- something

24 that I believe collateral counsel termed it as it says

25 nothing. It just has the telephone number and the
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1 address but because it says nothing that means they

2 didn't investigate. They didn't care. Be that as it

3 may, I believe that is not based on the notes. That is

4 not Brady material. That is not newly discovered. You

5 have a telephone number and an address. It has been

6 addressed previously. People did at the time of trial

7 contact him know what he was going to say and it is not

8 new information now. Especially, with respect to what

9 the Florida Supreme Court has said, your best case

10 scenario is this would have been his testimony and it is

11 not material because it doesn't prove anything.

12 And there is another part that collateral counsel

13 also found in files and that was in 1993, the 11 months

14 month after the murder that Mr. Ali did not remember who

15 it was that he picked up or when and I submit to you

16 again, so what? What difference does it make? It's

17 been -- the materiality has already been addressed that

18 to me --

19 I believe you had asked what else apart from Judge

20 Ward and each and everyone of these claims as I said if

21 Judge Ward did not do it under -- addressed it on the

22 merits, the Florida Supreme Court did and I set forth

23 the quotes from Florida Supreme Court on each and

24 everyone of them.

25 I think thing we were discussing was Mr. Taranco.
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1 Ms. Taranco and the linchpin on that claim is it is

2 newly discovered because and multiple places in the

3 motion they say we did not know that there was a

4 discussion or a preinterview or information being given

5 by Ms. Taranco before her taped statement.

6 I believe they said she arrived at 4:15. Her taped

7 statement began at 4:50 something and there is this 42

8 . minute gap and that was new information we didn't know

9 that she had given a preinterview. That is the basis

10 and the linchpin for the claim and Exhibit One we have a

11 transcript of the taped statement. The taped statement

12 was pretrial discovery at the time of trial and we

13 pointed out in the attachments this is something that

14 they had since 1999 or 2000 from the records repository.

15 It is in the index.

16 THE COURT: What did they have since 1999?

17 MS. KOMEILY: The statement of Ms. Taranco, the

18 taped statement of Ms. Taranco.

19 THE COURT: Did they not have that in '92?

20 MS. KOMEILY: They had -- I submit to you and I can

21 trace it back and actually do exhibits without having

22 something that big. But yes, it is part of the

23 discovery. It's part of the pretrial discovery.

24 THE COURT: That's what I was wondering. How can it

25 not be pretrial discovery?
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1 MS. KOMEILY: It absolutely. I did put that in but

2 I did not put it in an exhibit to me what was important

3 and that's the reason why I attached the transcript is

4 on page two of the statement it is the detectives

5 specifically say, listen we were talking to you before

6 informally were we not and it is acknowledged. So to

7 say that -- yes, judge, it is a copy of the taped

8 statement of Ms. Taranco and its at page two and what

9 they specifically state on the statement is we spoke to

10 you before we went on tape and interviewed you. We

11 spoke to you about the homicide and what roll you played

12 in it on October 2nd. I mean, that's on the face of the

13 statement that they had prior to the trial on this case

14 and with respect to collateral consideration since 1999.

15 So you knew about it. This is not new information.

16 THE COURT: And policy of officers to do is within

17 the forty years that I have been even remotely involved

18 in the system. We only now discussing changes with

19 requirements that --

20 MS. KOMEILY: Exactly, that everything has to be

21 taped.

22 THE COURT: Be taped from moment one --

23 MS. KOMEILY: Yes.

24 THE COURT: But this has been way that business has

25 been done forever.
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1 MS. KOMEILY: Since I have been around.

2 THE COURT: Since they first found the tape

3 recorder. Always they have done preinterviews like this

4 and then --

5 MS. KOMEILY: Yes, on this one to the extent that

6 I'm not from this jurisdiction. I'm not familiar with

7 this, etcetera this particular statement --

8 THE COURT: Sure --

9 MS. KOMEILY: It is not only part of the court file

10 and pretrial discovery but it has been in the records

11 repository since either late 1999 or January 4, of 2000,

12 continuously in counsel's position and on its face it

13 reflects yes there was a preinterview. So, that's not

14 newly discovered evidence. That's not due diligence?

15 THE COURT: Well, I guess what I hear from

16 Mr. McClain is how the preinterview or he believe it

17 differs from the statement.

18 MS. KOMEILY: Yes and I attached the actual note,

19 again. I think it is exhibit B. Yes. That's why I

20 attached the transcript and the note.

21 Those notes, you see where it is says it is not

22 crossed out and it says approximately 8:00 p.m. and

23 they're margins attempts to call -- that's the

24 preinterview. In addition to the one, two, three, four

25 five lines that are crossed out and, you know, I don't
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1 know how your copy is coming in but I did the quote. It

2 is easy to read once you concentrate on it. And It

3 says -- this is the part that is crossed out. Heard one

4 bang went to investigate. Heard second bang. While at

5 door defendant coming from third floor, was wearing no

6 hat. First observed on ground floor with baseball bat.

7 Defense's motion is, while I was investigating the

8 noises the first and second bang and I'm outside the

9 door as per Ms. Taranco that's when the defendant was

10 standing there with me and I submit to you that is not

11 what this note says. And he attributes some bad intent

12 of the officer because he crossed through it. But I

13 submit to you it is plain to see why they crossed it out

14 because it starts with a bang and that is not where this

15 case started.

16 This case started when people were coming and going.

17 There were two encounters with the defendant and as

18 collateral counsel has pointed out the timing is

19 important. What they did is important. Yes, it is

20 undisputed that the defendant was coming down from the

21 third floor and was outside. He approached the

22 neighbors and was standing with them outside the door

23 asking what had happened. But when, after what attempts

24 had been made by the neighbors that was -- that's the

25 question and I submit to these fragment phrases while at
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1 the door observed coming from the third floor. That

2 doesn't mean while they were closing and opening doors

3 and banging on them that the defendant was present.

4 That is not at all what it says. Sequence, time line

5 sequence approximately 7:55, they come home from the

6 groceries and see the defendant coming down the stairs.

7 They go back up the stairs and testimony is within

8 eight -- eight to ten minutes of seeing him they hear

9 the first loud bang and Ms. Taranco is the one

10 approaching and she hears another loud bang and she

11 hears her neighbor, the deceased, Ms. Mines, saying oh

12 my God, oh my God, oh my God, they called a couple of

13 other neighbors.

14 Ms. Ponce corroborated her testimony in trying to

15 check on her and making sure she hasn't had a heart

16 attack. One of the neighbors is going to -- checking

17 the kitchen. It is dark inside and one of the other

18 neighbors says -- have this neighbor call her to see if

19 she is going okay.

20 THE COURT: Is this before or after the door is shut

21 and locked that she heard this?

22 MS. KOMEILY: It is before because then it occurs to

23 them that Ms. Ponce has a key to the apartment and that

24 they should try that. She can't find the key. They try

25 to -- Ms. Ponce actually tries to open the door with the
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1 knob and is Ms. Taranco and Ms. Ponce were able to see,

2 it opens up an inch and someone slams it.

3 Someone slams it inside and at that point they're

4 really concerned. They are banging and screaming and it

5 took about -- and the testimony on the record and I

6 think it is worded by Judge Ward.

7 THE COURT: About fifteen minutes before they got

8 around to calling --

9 MS. KOMEILY: Exactly, fifteen minutes before they.

10 No, if you look at the there Florida Supreme Court

11 opinion, when they were discussing Mr. Meriweather. Mr.

12 Meriweather is the custodian. His first statement was

13 at about 8:15 -- bear in mind 7:55 is when they first

14 see him. It takes about eight to ten minutes worth of

15 noises, doors getting shut. Police are not there. At

16 8:15, Mr. Meriweather is saying I saw the man jump from

17 the second floor balcony. Now, that's significant to

18 the crime scene comes into these balconies between the

19 victim's apartment and the next door apartment which was

20 vacant at the time. It is a one foot space as pointed

21 out in the motion. If you are reasonably agile you can

22 can jump from the balcony. That's what Mr. Meriweather

23 sees.

24 THE COURT: He sees him in clothing different than

25 what he see him in later when he comes down from the
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1 third floor?

2 MS. KOMEILY: Yes. I'm sorry and I should have

3 mentioned the same with Ms. Taranco.

4 She sees him with a --

5 THE COURT: Baseball hat.

6 MS. KOMEILY: That's correct. When she first sees

7 him and later on when they're waiting for the police,

8 after they called the police when he comes down, he's

9 not wearing the cap.

10 Then he -- I think we mentioned we have Ms. Brantt

11 whose testimony would have been important and she didn't

12 testify.

13 Again, the Florida Supreme Court addressed

14 Ms. Brantt's testimony was at issue in another one

15 either ineffectiveness or Brady claims. That's on page

16 1066 of the Jimenez Florida Supreme Court's opinion.

17 Again materiality, factualness etcetera. Her

18 deposition testimony would have been completely

19 corroborated the testimony presented.by other witnesses

20 during the trial that there was time for Jimenez to

21 commit the murder.

22 That's what I can tell you in terms of time line and

23 terms of the note Judge A, you had all this time, you

24 knew there was a preinterview. You could have asked

25 Ms. Taranco, or the detectives who reflected on the tape
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1 what was the preinterview about? In terms of dangers on

2 relying on notes, you have on this one -- this note to

3 me is obvious. You start with the banging noise and

4 that's not the start of this crime scene. It is to --

5 and the third line does say first time, second time, no

6 cap, baseball cap. You cross it out and you have the

7 notes which starts when Ms. Taranco comes from grocery

8 shopping. You started it from there and those notes

9 are -- even the cross out part is perfectly consistent

10 with the statement itself and she was deposed as well

11 and I think I put in the transcript cites and does your

12 honor have direct appeal?

13 THE COURT: Yes.

14 MS. KOMEILY: I put the transcript cites for the

15 testimony as well with respect to the time line.

16 You know in this claim there is also--well, the

17 claim is I was factually innocent. Different variations

18 of factual innocence have been raised throughout the

19 years and I relied on the Florida Supreme Court analysis

20 on one those. One of the most important thing in this

21 case the fingerprint and the placement where someone

22 would have had to push back the door. That's where the

23 fingerprint is and it is a complete one. No question

24 about it and they -- there are no fingerprints of

25 anybody else other than the victim anywhere in the
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1 apartment. Throughout the years there have been

2 variations about, well I was assisting with Hurricane

3 Andrew and so I would have been inside the apartment.

4 On this one, well my ex-girlfriend's daughter was a

5 friend of the deceased and therefore I may have -- I

6 went into the apartment.

7 . THE COURT: Let me stop you for a second because the

8 notes of Detective Ojeda referencing the child and

9 deceased is that apparent at any time prior.

10 MS. KOMEILY: Let's go back with respect to the

11 exgirlfriend you mean.

12 THE COURT: Yeah.

13 MS. KOMEILY: The report says The ex-girlfriend had

14 been asked whether she -- whether she or Jimenez had

15 kept -- had any kind of relationship with Ms. Mines and

16 the response had been that Jimenez had come home one day

17 and said the ex-girlfriend's daughter Keisha met some

18 lady downstairs.

19 THE COURT: None specific.

20 MS. KOMEILY: None specific. If you go to the note,

21 again, I implore you to take a look at the notes that

22 same thing is in there. Some lady downstairs, but it

23 also says, the sentence proceeding, it Keisha knew Ms.

24 Mines or something to that effect. That does not

25 translate into yes, Mr. Jimenez knew the victim. That
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1 does not translate into Mr. Jimenez having gone inside

2 the apartment. That does not translate -- and in both

3 the report and the notes, the mother, the ex-girlfriend

4 is saying she would never allow the daughter inside any

5 of the apartments.

6 But I use this for any other analysis. The Florida

7 Supreme Court analysis with respect and I thought it was

8 in that apt in this case or any other argument that said

9 I was in inside the apartment at one point in time, and

10 therefore, my fingerprints are there and would support

11 the factual innocence claim. The reason I used it the

12 Florida Supreme Court has a very much detailed analysis

13 of the weather conditions in the summer months and how

14 the entire -- where things would degrade and there was

15 no degradation on this one, showing that it was prong at

16 the time of the murder on the day of the murder where

17 the fingerprint was placed and if you had been

18 frequently somebody's -- even one or twice, how many

19 ever time it is that you were inside the apartment, you

20 would have more than one fingerprint and in this case

21 there were no other fingerprints.

22 I submit to you relying on something that has been

23 known all this time, a taped statement and saying it is

24 preinterview that is the end of the claim and not newly

25 discovered.
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1 As far as the notes go, it is just it says while at

2 the door she saw the defendant coming down, second time,

3 different cap, does not mean that's he is standing out

4 there with the neighbors while they're trying the door

5 and there is perfectly fine explanation for crossing it

6 out because instead of noises they start-- I believe we

7 have addressed all the claims, yeah.

8 And that's why we have requested summary denial

9 judge. Untimely, not newly discovered and in an

10 abundance of caution we have addressed materiality,

11 prejudice with prior findings of the Florida Supreme

12 Court, we submit to you no evidentiary hearing is

13 required in this case.

14 THE COURT: Mr. McClain.

15 MR. MCCLAIN: We didn't get to address the other

16 claim, but we didn't address the one thing --

17 THE COURT: I don't want to keep you from doing

18 that.

19 MR. MCCLAIN: The State is wrong a lot. Johnson v.

20 State 44 So3rd, I think page fifty, fifty one. In

21 Johnson v. state and I represented him. I'm familiar

22 with the case. In that case Johnson had challenged at

23 trial the statement of a jailhouse informant, as a

24 violation, he was a State agent he lost. He challenged

25 in post conviction in 1996 six after he had received
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1 public records and he lost. There was an evidentiary

2 hearing and he lost and the Florida Supreme Court found

3 against him.

4 In 2007 the attorney who Backas who was handling the

5 case contacted me--I had learned some information about

6 the prosecutor, a specific prosecutor involved. Notes

7 disclosed in '96 I was able to read and understand what

8 they meant and the Florida Supreme Court revisited and

9 granted relief. They revisited an issue that was

10 addressed on direct appeal and on the post conviction.

11 They redressed the issue because they now had these

12 notes that showed that the prosecutor had, in fact, told

13 the witness to keep his ears open. They were

14 handwritten notes. Notes that, Ms. Komeily indicated

15 . that we shouldn't be reading into things but the Florida

16 court did on the basis of those handwritten notes they

17 order a new penalty phase because they couldn't find the

18 Giglio violation harmless beyond a reasonable doubt.

19 This is not the only case with handwritten notes. Young

20 v. State 739 So2nd -- I forget the page.

21 THE COURT: But each one of these pages is going to

22 deal with the materiality of the subject matter

23 differently.

24 MR. MCCLAIN: Absolutely.

25 But I'm addressing the point that the State just
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1 made that because it has already be addressed by the

2 Florida Supreme Court it's over. It's not. The Florida

3 Supreme Court has time and again when new specific

4 pieces of paper appear that require revisiting they

5 revisit.

6 THE COURT: And I need to take it as a whole or

7 review it as a whole.

8 MR. MCCLAIN: Absolutely.

9 And that the point is exceedingly important. You

10 take it as a din whole. You don't take it in the light

11 most favorable to the State like you do on the

12 sufficiency of the evidence on direct appeal. That's

13 what the State is arguing. What the State is trying to

14 say that because there was a witness who testified there

15 was fifteen minutes, you have to accept that. There are

16 witnesses who testified there were thirty. There are

17 witnesses that testified it was ten. They were all over

18 the place. What the state wouldn't accept is that

19 according to Meriweather it happened, the guy jumped off

20 the balcony twenty minutes before she was being stabbed

21 and that makes no sense and --

22 THE COURT: But wasn't that available at the time of

23 the trial?

24 MR. MCCLAIN: Your Honor, my point is --

25 THE COURT: You have the witnesses sitting marking
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1 down down times as they're going through stuff, it would

2 be unusual for everyone to weigh in exactly the same

3 time.

4 MR. MCCLAIN: I'm not disputing that, your honor.

5 THE COURT: I'm wondering --

6 MR. MCCLAIN: You are right about the totality. You

7 have to look at totality and not every one, once the the

8 second piece is controlling, you have to consider the

9 impact. In this case the most important piece of

10 evidence was Ojeda saying no one knew there was a

11 stabbing except for the person who did it and when he

12 said they want to talk to me about a stabbing, he's

13 guilty and if Ojeda is discredited and he should be

14 because the State --

15 First let me turn to the statement because the

16 police report discusses what happens between 3:55 and

17 4:50 and it sets out. It is in the police report. He

18 states that he didn't know anything about the murder and

19 we then detailed the evidence against him, allowing him

20 to read the arrest warrant and the statement of facts

21 and while doing so he became angry as some of the

22 information contained in this language indicating he was

23 known burglary. While reading the same subject stops a

24 couple times and cries and at one point I showed the

25 subject information I had from the autopsy and he said
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1 he didn't want to see anymore and that's when they gave

2 him his rights.

3 Nothing in there about him giving any information

4 about what he was wearing. Whose door he knocked on.

5 What he did on the night of the offense. When their

6 asked in the depos they say no information. Diecidue

7 specifically says he didn't say anything in his

8 deposition.

9 THE COURT: So why is this newly discovered. Why is

10 it not available at the time? Why do I not have a

11 defense lawyer that sits and says okay then what are you

12 going to say? Then what did you say? What did you say?

13 An experience defense lawyer it is available to him and

14 he made a determination that I don't need to know what

15 the officer going to say about because I don't want any

16 of it coming in.

17 MR. MCCLAIN: He didn't know that there was a piece

18 of paper showing that they did not disclosed what had

19 occurred. That they had created a fairy tail of what

20 had occurred when they talked to him. He was not acting

21 guilty and he was trying to cooperate and show that he

22 didn't do it. The fact -- what about the knocking on

23 Phyllis' door at 7:00 p.m. and it says he knew she was

24 on the phone. How did he know she was on the phone?

25 She opened it and he got his hand on the door. They
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1 didn't investigate that and the State wants to say, I'm

2 speculating. The U.S. Supreme Court when you do the

3 prejudice analysis under Brady and Strickland that's

4 what required, because the question is what could the

5 defense attorney could have done with this information

6 he could have argued to the jury, that's when the

7 fingerprint was left. He could have argued to the jury

8 a police officer hid this information from me. In their

9 depo they didn't tell the truth. He was trying to show

10 his innocence by saying, take my clothes, take anything

11 you want. Their version -- the police officers -- it

12 doesn't make any sense. They say they interviewed him

13 for an hour after he is arrested at gun point, brought

14 to the station made to wait, not able to leave and they

15 talked to him for an hour and then they say that's when

16 you gave them Miranda warning? It doesn't make any

17 sense. Yes the defense attorney did in the motion to

18 suppress -- actually it is in the record.

19 THE COURT: Is that the page that had fallen off,

20 page 225.

21 MR. MCCLAIN: No. This is actually a motion that

22 was filed that I had marked. There was a motion that is

23 actually filed in the record by Kassier which is the

24 subject of the hearing and in the motion he's focusing

25 on suppressing the statement to the probation officer.
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1 He also includes this. And the only thing is, I haven't

2 been able to talk to him. I haven't had time. I didn't

3 know I could. The only thing is he knew was that

4 Mr. Jimenez invoked his right to counsel. Invoked his

5 Miranda rights. That's all that he knew from when he

6 said he didn't say anything. Other than when we were

7 confronting him, he invoked his rights. That is not

8 admissible unless you know that there is something else

9 going on. That he is giving them information. That he

10 is maintaining his innocence by trying to show his

11 innocence. There is a difference between just I didn't

12 do it and saying is check my clothes. Here's what I

13 did. I knocked on that door. This is what I did.

14 There is a difference and that's what was kept from the

15 defense. Defense counsel could talk to their client but

16 know defense counsel -- there is a language in this

17 opinion from the Florida Supreme Court, the opinion is

18 Waterhouse v. State 82 So3rd 84 and it is on page one of

19 three, and in Waterhouse what had happened in thirty

20 years after the police report was disclosed, Waterhouse

21 discovered, by interviewing a person mentioned in the

22 police report that the police report did not accurately

23 state what the person had said to the police thirty

24 years before. And as to diligence, the Florida Supreme

25 Court agreed with the lower court there was diligence.
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1 You are not required to interview every single person

2 listed in the police report when there is nothing to

3 indicate that you need to. To place the onus of

4 verifying every aspect of an ambiguous police report on

5 defense or collateral counsel would not only create a

6 substantial amount of work in a capital case, but also

7 it could be viewed as down playing the seriousness of

8 allegedly false police reports. More over to hold,

9 collateral counsel must investigate every aspect of the

10 police report even when it appears that such

11 investigation would be frivolous is inconsistent with

12 prior case where the contents of Brady violations due

13 diligence is no longer required.

14 U.S. Supreme Court, Strickland v. Green. The case

15 cited in the response but for no reason the state

16 indicated defense counsel can rely on the fact that the

17 State will honor they're obligations to disclose and in

18 this case under 3.220, in addition to Brady, there were

19 required to disclose all the defendant's statements in

20 whatever form and they didn't, and I didn't know that

21 until six days ago.

22 THE COURT: I got of sort of just stop and say gee,

23 does a defense lawyer ever asked his client what did you

24 say to the cops before they read you Miranda? Or by the

25 way Jose -- I don't want to put a burden on the
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1 defendant to come forward, but in talking to his lawyer,

2 by the way Jose what did you between 7:00 and 8:15.

3 Okay.

4 Well I knocked on the door up on the third floor. I

5 knocked on Phyllis ' door. I mean, why are these facts

6 that are just all of a sudden? Because it all leads

7 back to you Mr. McClain. It is the same thing that you

8 told me he could have impeached the officer by saying

9 you were just saying he was cooperative but isn't it

10 true he said I knock on the door? Or hey I was up on

11 the third floor talking to Latin guys or whatever? Why

12 were these facts not available to the defense lawyer

13 other than their upon due diligence. Had he brother to

14 like, you know what officer give me a minute to minute

15 about what happened.

16 MR. MCCLAIN: Because the Florida Supreme Court says

17 that counsel should be able to assume that police

18 officers are telling the truth and if you have a client

19 who is saying that the police officers aren't telling

20 the truth and this is what happened. Sure you can go

21 into battle and try to say believe my client but you

22 don't have the ammunition, if you don't have the written

23 notes. You are going to lose. It is the written notes

24 that the police officers make that is the evidence.

2-5 THE COURT: - Why do you think that written notes are
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1 not discoverable?

2 MR. MCCLAIN: Under Young v. State. Under Young v.

3 State relief was granted by the Florida Supreme Court

4 because there were written notes where the prosecutors

5 interviewed a witness in which the notes show the

6 witness saying something different that what he said at

7 trial.

8 THE COURT: Under those facts I got you. Why do you

9 think generally speaking under the discovery rules

10 exclude the notes.

11 MR. MCCLAIN: Under Brady, the test is whether --

12 THE COURT: Just asking, why-- because it gets to a

13 point, why do you think they're excluded? Again, I'm

14 sorry you are not giving me the answer. I think the

15 answer is because we have complete discovery depositions

16 which allows the lawyers to go over minute by minute

17 what happened.

18 MR. MCCLAIN: And they did and they were told in

19 this case he didn't say anything other than I knew it.

20 THE COURT: Sure and exactly what -- in other words

21 they didn't go further. They didn't dig in because --

22 MR. MCCLAIN: They weren't getting anything, Ojeda

23 and Diecidue didn't give them anything. Their both

24 maintaining he didn't say anything we talked.

25 THE COURT: I'm sorry that's not what I'm gathering

I
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1 that he didn't say anything but that he maintained his

2 innocence.

3 Okay.

4 MR. MCCLAIN: On Ojeda's deposition pages 48 and 49

5 is where he talks about it. And Diecidue, specifically

6 says -- did he say anything exculpatory is the question?

7 No. No is the answer.

8 We're relying on the good faith of the officers,

9 that's what the Supreme Court in Waterhouse is saying

10 that we are supposed to do. We are supposed to rely on

11 their good faith. The first time we have something

12 specific here showing a reason to question good faith is

13 when they had these details notes about what he was

14 saying about everybody -- these neighbors and they

15 where. Who was there. Whose door he knocked on. When

16 he knock on and what he is wearing. That's a lot of

17 information and they're saying he didn't talk anything

18 about the case other than -- yes, Ojeda says he said I

19 didn't do the murder. I didn't do any murder, but he

20 then says he didn't say anything other than that.

21 THE COURT: Well you just mixed to witnesses for me.

22 Ojeda said he denied involvement and he basically said

23 he didn't say anything.

24 MR. MCCLAIN: Well, Ojeda -- the specific question

25 to Diecidue is -- the attorney asked did he say anything

___.-.-- -------«-=====--=============""===""""""""""�442�442""""""
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1 exculpatory and the answer is no.

2 With Ojeda the questioning came about well, he

3 said -- well he said he was -- he didn't do any murder.

4 But the only things that --- they did all the talking.

5 They gave him stuff to read. They did ask had him if he

6 wanted a coke. They did ask him if he wanted a snack

7 and they got information of his name and his phone

8 number and date of birth so they can verify they had the

9 right person that was it.

10 The State made a point about the fact in the

11 pleading at some point it said at least fifty pages. I

12 was working on this all weekend not getting much sleep.

13 I wrote that when I hadn't counted the pages. I hadn't

14 counted the pages until I actually put it together and

15 it was mistakenly eighty, which it was in fact 81 pages

16 that I identified. I apologize for at one point in time

17 saying at least fifty, but that when I was trying to get

18 a handle on it.

19 Again, there is a lot of case law where successive

20 3.851 require revisiting previously addressed claims on

21 the basis of some information that was not available

22 that changes the analysis. There is Rivera v. State 915

23 So2nd 191, 2008 opinion remanding for an evidentiary

24 hearing emphasizing the allegations I made in the motion

25 have to be accepted as true. And the State's position
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1 that my allegations are speculation as to what the notes

2 means the Florida Supreme court had already said, no,

3 you got to accept what he's saying and then if taken as

4 true it may entitled him to relief then you have an

5 evidentiary hearing and you make him proof it.

6 This is not the time to prove it. This is the time

7 to decide whether the allegations taken as true are

8 sufficient. Mayor v. State 70 So2nd 726. Again you

9 have to take the allegation as true. Mayor dealt with

10 also Brady, information that a witness had indicated

11 wasn't in the police report but should have been. Young

12 v. State is the case that I mentioned. Smith v. State

13 75 So2nd 205. In Smith v. State this was a bunch of

14 Brady cases. This is one of my cases. Bunch of Brady

15 cases and he lost. Then there was some evidence

16 regarding the bullet lab analysis by the FBI and I

17 discovered new information about a witness that I said

18 was Brady and in this the Florida Supreme Court remands

19 for an evidentiary hearing and says the cumulative

20 analysis has to include all the Brady material that was

21 present before. To do it cumulative. So it requires

22 revisiting. And then there are cases like Scott v.

23 State where it was a Brady claim based on a picture of

24 wine bottle that had shown some blood that had not been

25 disclosed and that was the basis in successive 3. 851
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1 under warrant that led to the stay and evidentiary

2 hearing. Waterhouse is also under warrant and actually

3 in Waterhouse house, the judge had the evidentiary

4 hearing staying the execution because there was enough

5 time.

6 State v. Huggins, H-u-g-g-i-n-s, 788 So2nd 238 is

7 another case in which is about the police reports.

8 THE COURT: Give me the cite again, please.

9 MR. MCCLAIN: 788 So2nd 238.

10 Police reports providing information about a

11 person's name was incomplete and there was more

12 information that was discovered that showed it was

13 inaccurate.

14 Under the case law it is to be evaluated cumulative

15 that is what Kyles v. Whitley is about. In Kyles there

16 were handwritten notes in trial from the prosecutor's

17 interview of a witness and they said -- actually, the

18 test in Kyles is interesting. The Florida Supreme Court

19 in Kyles and it's 514 US 419, 1999 case. The question

20 is whether -- what the jury could have concluded or what

21 the jury could have found with this information and with

22 this information they could have found Ojeda not

23 credible.

24 THE COURT: I think I have your point.

25 MR. MCCLAIN: And your Honor I was going -- I
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1 brought the pictures because I think it helps to see

2 what the apartment complex looks like.

3 THE COURT: I actually grew up in that' neighborhood.

4 MR. MCCLAIN: One of the pictures is an aerial so

5 you can see what the building looks like, but there are

6 two pictures of balcony, a car parked underneath it and

7 that is my understanding.

8 THE COURT: And a white van. I was initially

9 confused when you said the west side faces Six.

10 MR. MCCLAIN: The west side faces second and east

11 side the backside, right.

12 THE COURT: Yeah.

13 MR. MCCLAIN: And, again, Meriweather, the person

14 dropped down and walks pass him when he is in the breeze

15 way in the middle of the building and heads north to 138

16 Street and disappears in that direction which is the

17 opposite direction of the south end and where --

18 THE COURT: And this is what I expected that you

19 could easily get from one balcony to the other.

20 Right, it shows that. There are only two balconies

21 that are next to each and that is 206 and 207.

22 That helps you visualize -- you actually can see

23 what the building looks like and it is pretty much a

24 large building and that's my point about Ana Brantt you

25 could see that cat walk in the aerial sort of view. It
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1 is mostly open air but then in the south end it gets

2 enclosed because there are apartments at both sides.

3 THE COURT: Where is the elevator in relationship

4 to--

5 MR. MCCLAIN: My understanding is that the

6 elevator -- there is a stairwell at the end and that, I

7 believe, is the stairwell that came up from the parking

8 lot.

9 THE COURT: There is stairwell at this end.

10 MR. MCCLAIN: Well, actually that is the north end

11 and that's the south end and it is sort of a wrap

12 around. That's what I call it. I don't know if that's

13 the best word.

14 THE COURT: In these photos I can certainly see the

15 stairways on the north end.

16 MR. MCCLAIN: Actually there are --

17 THE COURT: And where are the elevators?

18 MR. MCCLAIN: The elevator is not at the end. I

19 think it ' s like two apartments in.

20 THE COURT: Okay. All right.

21 MR. MCCLAIN: Here's more. This is for example the

22 south end.

23 THE COURT: Got it.

24 Let me give these back to you.

25 All right.
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1 I think I have an appropriate good grasp or at least

2 for me to work on or wrap my head around.

3 Is there any other party that wants to be heard?

4 I'm going to go ahead and give permission on the

5 North Miami notes.

6 And I'll enter an order upon the Successive 3.850

7 with regard to the Huff analysis whether an evidentiary

8 hearing is required or not, as quickly as I can get

9 that.

10 Anything before the court at this time?

11 What steps do you need to take to insure that an

12 immediate transcript will become available.

13 (Thereupon the following proceedings were

14 concluded.)

15

16

17

18

19

20

21

22

23

24

25

Laws Reporting Inc (305) 358 2700
www. laws-group. com



Page 75
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4
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