
IN THE SUPREME COURT OF FLORIDA
Case Nos. SC85014 & SC18-1321

JOSE ANTONIO JIMENEZ,

Appellant,

v. DEATH WARRANT SIGNED
EXECUTION SCHEDULED FOR   

   DECEMBER 13, 2018
STATE OF FLORIDA,

Appellee.
________________________/

MOTION FOR REHEARING, RECONSIDERATION OR CLARIFICATION

COMES NOW the Appellant, JOSE ANTONIO JIMENEZ, by and

through undersigned counsel, and respectfully request this

Court to rehear, reconsider or clarify the Order it entered

on November 19, 2018 in Case No. SC85014 which was served on

counsel at 4:31 PM and vacated the Order that this Court had

entered earlier and served on counsel at 2:43 PM. In support

thereof, Mr. Jimenez states as follows:

1. A warrant was signed on July 18, 2018, scheduling

Mr. Jimenez’s execution for August 14, 2018. This Court

entered a scheduling order in Case No. SC85014, the case

number for Mr. Jimenez’s direct appeal. Litigation followed

in the circuit court. Mr. Jimenez filed a 3.851 motion on

July 24, 2018. He then filed a 3.800(a) motion on July 29,

2018. The circuit court entered an order denying the
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3.800(a) motion on July 30th and an order denying the 3.851

motion on July 31st. Pursuant to this Court’s scheduling

order, Mr. Jimenez filed his notice of appeal on August 1,

2018. This appeal was docketed with this Court as Case No.

SC18-1247.

2. Because of the discovery of previously undisclosed

North Miami Police Department records, Mr. Jimenez filed

another 3.851 motion on Monday, August 6, 2018. He filed a

motion for stay in this Court on August 7, 2018, in which he

advised this Court of the August 6th 3.851 motion and the

basis for it, i.e. the discovery of previously undisclosed

records that were first made available to him on July 30th

when the circuit court granted his motion for access to the

records sent to the repository on July 20, 2018. He also

advised this Court that a hearing was set on the second

3.851 motion for August 8th at 10 AM.

3. On August 8th at 9:47 AM, Mr. Jimenez filed a

motion for extension of time to file his reply brief in Case

No. SC18-1247, due to the proceedings in the circuit court

on the 3.851 that he had filed on August 6th. This Court

granted the requested extension. 

4. On August 9th, after the circuit court entered its

order denying the second 3.851 motion, this Court sua sponte
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entered an order in Case No. SC18-1247 directing Mr. Jimenez

to filed his notice of appeal by 2 PM on August 10th.

5. After Mr. Jimenez filed the notice of appeal from

the second 3.851 motion at 1:51 PM on August 10th, his

appeal was docketed with this Court as Case No. SC18-1321. 

6. Shortly after 4:00 PM on August 10th, this Court

entered an order in Case No. SC18-1321 that granted the

application for a stay of execution which had been filed in

Case No. SC18-1247. The execution was stayed pending further

order of the Court. The order set a briefing schedule and

then concluded with the following:

The deadline for trial court proceedings contained
in this Court’s scheduling order dated Wednesday,
July 18, 2018, is amended nunc pro tunc to the date
of that order as follows: The proceedings pending in
the trial court, if any, shall be completed and
orders entered by 4:00 p.m., Friday, August 10,
2018. As that deadline has passed, no further
proceedings in the trial court are permitted,
including filings by either party, without prior
leave of this Court.

7. The scheduling order that this Court amended nunc

pro tunc in the August 10th order had been issued in Case

No. SC85014. However, the online docket for Case No. SC85014

does not reflect any amendment was made to the July 18th

scheduling order.
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8. On October 4, 2018, this Court issued its opinion

affirming the denial of Mr. Jimenez’s motions seeking

collateral relief. Jimenez v. State, _ So. 3d _, 2018 WL

4784203 (Fla. Oct. 4, 2018). The opinion showed it was

issued in both Case No. SC18-1247 and Case No. SC18-1321 and

addressed the issues raised in both appeals. The opinion

concluded with the following: “We further lift the stay of

execution entered on August 10, 2018. No rehearing will be

entertained by this Court, and the mandate shall issue

immediately.” This Court ordered the mandate to issue

immediately which it did. That closed the appeal and

transferred jurisdiction back to the circuit court.

9. On November 15, 2018, Governor Scott indicated

that he had been notified on that date by the Attorney

General that Mr. Jimenez’s stay of execution was no longer

in effect. He then rescheduled Mr. Jimenez’s execution for

December 13, 2018.

10. When stays of execution have been lifted in the

past and an execution rescheduled, this Court has issued new

scheduling orders. See Asay v. State, Case No. SC73432

(After Mr. Asay’s execution set for March 17, 2016, was

stayed by this Court and the stay was lifted, a new

scheduling order was entered when Governor Scott on July 3,
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2017, rescheduled Mr. Asay’s execution for August 24, 2017);

Lambrix v. State, Case No. SC65203 (After Mr. Lambrix’s

execution set for February 11, 2018, was stay by this Court

and the stay was lifted, a new scheduling order was entered

when Governor Scott on September 1, 2017 rescheduled Mr.

Lambrix’s execution for October 5, 2017).

11. In both Mr. Asay’s case and Mr. Lambrix’s case,

new 3.852 requests were pursued unimpeded and successor

litigation occurred in circuit court without any requirement

that this Court’s permission was required before any new

pleadings could be filed in the circuit court.

12. In light of counsel’s experience in both Mr.

Asay’s case and in Mr. Lambrix’s case, he assumed that a

scheduling order would issue after Mr. Jimenez’s execution

was rescheduled, but decided that there was no need to wait

to serve 3.852 requests seeking any new public records that

may have been discovered, created or produced since his

prior requests that he had served on July 20th and had

amended on July 27th. Accordingly on November 18, 2018, he

served two 3.852(h) requests. Under 3.852(h), public records

requests by death sentenced individuals can be served within

ten days of the signing of a death warrant. This provision

was used previously in cases like Mr. Asay’s in which an
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execution was rescheduled after an indefinite stay had been

entered by a court. 

13. On November 18, 2018, counsel also served a

3.852(i) request on DOC seeking any new records that could

relate to Mr. Jimenez’s competency and new records if any

regarding the lethal injection protocol and/or the drugs to

be used.

14. On November 19, 2018, this Court entered a

scheduling order for Mr. Jimenez in light of his rescheduled

execution. The order was entered in Case No. SC85014.

Counsel was served with this order at 2:43 PM. 

15. Twenty-four minutes later, at 3:07 PM, Mr.

Jimenez’s counsel was served with a pleading titled: State’s

Notice To Court And/or Motion For Clarification. The

pleading’s caption showed that it was being filed in the

circuit court in Case No. 92-34156-CF. However, it indicated

that it was seeking “clarification from this Honorable Court

regarding its scheduling order.” So counsel had no idea what

the State meant given that the circuit court had not entered

a scheduling order, but this Court had. In the motion

appearing to be filed in the circuit court, the State argued

that this Court’s August 10th order had prohibited any

filings in the trial court. Accepting the State’s argument
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as correct would mean that the State too was prohibited from

filing the motion in the circuit court. The State’s motion,

its content, and its caption showing it filed in the circuit

court, are in conflict. Mr. Jimenez is at a loss. He does

not know where the State filed the motion or meant to file

the motion. 

16. In its motion, the State asserted that “[o]n

November 18 Jimenez filed additional public records demands

on three agencies.” Actually, the 3.852 requests were served

on the agencies and requested certain public records. Copies

of the requests were filed with the clerk as Rule 3.852

requires. Moreover, the State failed to mention the narrow

and limited scope of the 3.852 requests.

17. One hour and two minutes after the State filed its

motion, which on its face says it was filed in the circuit

court, this Court entered an order vacating the scheduling

order it had entered less than two hours earlier and in this

order cryptically wrote: “These proceedings are governed by

the order of this Court issued in SC18-1321 on August 10,

2018" - which is the order granting the stay of execution

which this Court has since lifted. No explanation was

provided as to what this Court meant when it used the phrase

“[t]hese proceedings.”
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18. Florida law has long provided for the filing of

new successive 3.851 motions within one year of when new law

or new facts are discovered that give rise to a cognizable

claim. Is this Court indicating that Rule 3.851 is no longer

available to Mr. Jimenez? Is this Court indicating that Mr.

Jimenez cannot seek Rule 3.852 records that may reflect on

his competency to be executed or show a change in the lethal

injection protocol or some new fact regarding lethal

injection and the manner in which his execution will be

carried out? And if the August 10th stay order is what

governs, why is the stay not still in effect, or if the July

18th scheduling order in Case No. SC85014 was amended nunc

pro tunc by the August 10th order, why doesn’t this Court’s

docket for Case No. SC85014 reflect the nunc pro tunc

amendment? 

19. Normally, rules of procedure give notice to

litigants of the rules, and usually attorneys get notice of

proposed changes to rules of procedure in order to provide

this Court with feedback regarding the proposed changes.

Letting counsel know what the rules of procedure are is a

way of insuring that counsel knows what the rules are when

representing a client. Counsel cannot provide effective

representation when he does not know what the governing
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rules of procedure are. This is especially true when the

attorney is litigating under warrant and when within a span

of less than two hours, this Court goes from entering a

scheduling order to an order vacating the scheduling order

which also says that a prior order barring the filing of new

pleadings without this Court’s prior approval when there are

no governing standards for what must be shown and when must

it be shown to this Court to obtain this Court’s prior

approval.

20. At this point, Mr. Jimenez does not know if the

order vacating the scheduling order was entered sua sponte

or entered in response to the State’s motion clarification.

Certainly if the latter, Mr. Jimenez was denied the

opportunity to know where the motion was filed and respond

to it in the appropriate court. Mr. Jimenez is in the dark

not know what prompted this Court’s 180 degree turn in the

matter less than two hours.

WHEREFORE, Mr. Jimenez respectfully requests this Court

to please explain what the rules of procedure are for Mr.

Jimenez, whether he is entitled to rely on Rule 3.852 as it

appears in the rule book, whether he is entitled to rely on

Rule 3.851 as it appears in the rule book, or if either of 

do not apply to him any longer. He also wants to know on
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what basis has he been singled out to have those rules

declared inapplicable to him when they were not inapplicable

to Mr. Asay and Mr. Lambrix, and if he has to get leave of

this Court to file pleadings what must he show in order to

get such leave, and is there some kind of time line for

seeking leave of this Court to file pleadings given that

this Court vacated the scheduling entered just yesterday and

as a result for the first time in quite a long time is not

providing a death sentenced defendant under the exigencies

of a scheduled execution some guidance as to when he must

file any collateral motions that he may have a basis for

filing.

Respectfully submitted,

                       
/s/. Martin McClain
MARTIN J. MCCLAIN
Florida Bar No. 0754773
McClain & McDermott, P.A.
Attorneys at Law
141 NE 30th Street
Wilton Manors, FL 33334
(305)984-8344
martymcclain@comcast.net 

Counsel for Mr. Jimenez

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 20th day of November,

2018, I electronically filed the foregoing motion with the
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Court’s electronic filing system which will send a notice of

electronic filing to opposing counsel of record.

/s/ Martin J. McClain
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