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1Determining prejudice under Strickland  requires speculation. Sears v. Upton, 561 U.S.
945, 956 (2010) ( prejudice prong “will necessarily require a court to ‘speculate’ as to the
effect of the new evidence”).  Brady’s materiality prong is identical to Strickland
prejudice prong and speculation about the effect withheld favorable information is part
and parcel of a Brady claim. Kyles v. Whitley, 514 U.S. 419, 447 (1995) (“By
demonstrating the detectives' knowledge of Beanie's affirmatively self-incriminating
statements, the defense could have laid the foundation for a vigorous argument that the
police had been guilty of negligence.”) (emphasis added). Under Kyles, the materiality
analysis requires consideration of what the defense could have done with the undisclosed
information, which is classic speculation, i.e. what are the ways that it could have been
used to argue reasonable doubt.

2The fact that the jury may not have been convince by the defense’s arguments based on
the undisclosed favorable information does not mean that confidence in the reliability of
the outcome has not been undermined. To prevail on a Brady does not require a finding
that more likely than not a different outcome would have resulted.

1

INTRODUCTION IN REPLY

In its Answer Brief (AB), the State takes a bunch of inconsistent arguments

and tosses them about to see if something sticks. For example, it argues that the

handwritten notes are work product and exempt records that should never have

been disclosed to Jimenez, while also arguing that Jimenez’s counsel should have

known of the handwritten notes and obtained them sooner. The State argues that

Jimenez is speculating as to the meaning of the handwritten notes,1 while relying

on speculation to argue that the notes are not inconsistent with the police reports

or the deposition testimony of the police officers.2 And the State pretty much

ignores the case law Jimenez set out in his brief. No mention is made of Banks v.



2

Dretke, 540 U.S. 668 (2004); Gray v. Netherland, 518 U.S. 152 (1996); Johnson

v. State, 44 So. 3d 51 (Fla. 2010), or Young v. State, 799 So. 2d 553 (Fla. 1999).

The State also ignores Gaskin v. State, 737 So. 2d 509 (Fla. 1999), and Spera v.

State, 971 So. 2d 754 (Fla. 2007).

The worst thing about the Answer Brief is what it advocates. The State’s

position is that Jimenez, his trial counsel, and his collateral counsel were required

to assume the trial prosecutor did not honor his discovery obligation under Rule

3.220(b)(1), or his constitutional duty under Giglio and Brady.  In the State’s

view, they were all required to assume that the police officer’s lied in their

written reports, in their depositions, and that the truth was hidden away in a

handwritten note somewhere. According to the State, Jimenez was obligated to

assume that the prosecutors and police officers were dishonorable men and

women who would lie, cheat and trample on the Constitution in order to obtain a

conviction and a death sentence.  Because, in the State’s view, Jimenez must

assume that all of the prosecutors and police officers in his case are dishonorable,

it was his burden to discover proof of the detectives’ withholding of favorable

evidence and their false testimony.  

Thankfully, the dystopian view undergirding the State’s brief is not the
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law: “A rule thus declaring ‘prosecutor may hide, defendant must seek,’ is not

tenable in a system constitutionally bound to accord defendants due process.

‘Ordinarily, we presume that public officials have properly discharged their

official duties.’”   Banks, 540 U.S. at 696.  Nothing erodes public confidence in

the legitimacy of the criminal justice system more than the position advocated by

the State–that everyone must assume that every conviction was the result of

hidden violations of Giglio, Brady, and Rule 3.220(b)(1), and it is up to the

defendant and/or his counsel scavenge for a way to uncover the misconduct in

each individual case. The State’s efforts to escape from any obligation to “set the

record straight” (Banks, 508 U.S. at 676) by imposing the burden on the

defendant to discover are not consistent with constitutional norms.

REPLY - ARGUMENT I

The State does address why Gaskin v. State, 737 So. 2d 509 (Fla. 1999);

Spera v. State, 971 So. 2d 754 (Fla. 2007), do not control. Under those decisions,

the trial court abused its discretion when denying Jimenez’s motion to amend

because the amendment was within one year of discovery of the new information

and the court had yet to rule on the pending 3.851 motion. 

Rather than address controlling case law, the State misrepresents the



3The State also baldly asserts that Jimenez’s Brady and Giglio claims are “insufficiently
pled and should be denied” (AB at 17).  The State never explains how the claims are
insufficiently pled, and the trial court made no such finding.  Moreover, Jimenez sought
to amend his 3.851 motion to add more details as his understanding of the content of the
newly available notes grew.  

4

collateral history of Jimenez’s case and refuses to acknowledge that until July 30,

2018, neither Jimenez nor his counsel knew of the content of the handwritten

notes because they had not previously been disclosed. Why didn’t the prosecutor

get the handwritten notes and make sure all favorable information was disclosed

as required by Rule 3.220(b)(1)? Why didn’t the various assistant attorney

generals representing the State in collateral proceedings obtain the handwritten

notes and ensure that Jimenez’s due process rights had been honored? Rather

than owning its own fault for not disclosing the handwritten notes sooner, the

State prefers to hold Jimenez responsible for not knowing what the State hid at

trial and kept hidden up until July 30, 2018. The State’s argument violates Banks

v. Dretke.

REPLY - ARGUMENT II

The State makes a number of internally inconsistent and legally dubious

arguments.3  Jimenez addresses the State’s arguments as best he can in but refers to



4 The State agree that the de novo review is the standard of review (AB at 18). Previously
this Court has noted it is  “just as capable [as the trial court] of assessing the [handwritten
notes]” which it then reviewed de novo.  Johnson v. State, 44 So.3d 51, 72 n.18 (Fla.
2010). 
 
5 The irrelevance of the “work product” exemption in (g)(1) is obvious on its face; the

information contained in the handwritten notes came from the NMPD, not from the
prosecutor or any legal staff.  There is no “work product” exemption for law enforcement

5

his Initial Brief for a more detailed explanation of the facts and law.4 

A. The State’s Misleading Arguments about Fla. R. Crim. P. 3.220 and its
Discovery and Brady Obligations.  

First, Jimenez addresses the State’s apparent misunderstanding of its

obligations under Fla. R. Crim. P. 3.220 and its refusal to recognize the difference

between its obligation to disclose witness statements under Fla. R. Crim. P.

3.220(b)(1)(B) and its duties with respect to oral statement made by the defendant

under Fla. R. Crim. P. 3.220(b)(1)(C), and the intersection of these provisions with

Fla. R. Crim. P. 3.220(g)(1).  The State fails to recognize that (b)(1)(B) does not

limit its unqualified obligation under (b)(1)C), and that (g)(1) addresses the work

product of counsel for the State and for the defendant.

The State quotes parts of Rule 3.220 out of their context and by

juxtaposition implies they address the same topic. The State first quotes from Rule

3.220(g)(1), which addresses work product “of the prosecuting or defense attorney

or members of their legal staffs” (AB at 18).5  Without acknowledging that the



officers. Anything that could have been a prosecutor’s work product that was disclosed to
the NMPD is not the work product of the NMPD. A claim that a note is “work product” is
waivable, as the language of (g)(1) makes clear (“[d]isclosure shall not be required”). The
fact that disclosure of work product is not required does not mean that it is illegal to
disclose an attorney’s work product. Moreover, Rule 3.220 concerns pre-trial discovery.
Its relevance here is to what information was the prosecutor obligated to disclose pursuant
to the provisions of Rule 3.220 (b)(1) - “Prosecutor’s Discovery Obligation.” However, in
addition to a prosecutor’s obligations under Rule 3.220 (b), he or she must also comply
with due process as set forth in Brady, Giglio, and their progeny.

6Within (b)(1)(B), there is a definition of “[t]he term ‘statement’ as used herein” which is
not contained in (b)(1)C). The term “statement” as used in (B) is limited in a way that
does not apply in (C). 

6

provisions of Rule 3.220 (b)(1), unlike (g)(1), specifically address the prosecutor’s

discovery obligation, the State quotes from (b)(1) without noting the source of the

quoted material. The State then writes that the rules require “the State to provide

any statement of a witness and defines such ‘statement,’ including a statement by

the defendant” (AB at 18).6 But this statement is simply not what the provisions of

Rule 3.220(b)(1) provide. While not noting that it is quoting from (b)(1), the State

does quote what is (b)(1)(B) and (b)(1)(C), the former addresses statements from

witnesses and the latter statements from the defendant. The State then falsely

pretends that the language in (B), providing that a statement of a witness is not

intended to “include the notes from [police] reports are compiled,” applies to

(b)(1)C). However, the language in (B) on which the State relies is not in (C). And



7It appears that the State refers to (g)(1) is really so it can make the claim that the NMPD
“inappropriately provided” the notes to Jimenez.  But (g)(1) is of no help to the State. 
The NMPD provided all its records to the records repository, which received them on
July 25, 2018.  Jimenez moved the court for access to the NMPD records, and the court
granted the motion with the caveat that counsel was not to “release any confidential or

exempt records without permission from this court” (6PC-R. 704).  Upon reviewing the

records, counsel discovered information in the handwritten notes that had not been
previously disclosed to Jimenez, and a Rule 3.851 motion was filed without attaching the
records that were still covered by the lower court’s protective order (7PC-R. 16-53).  The
3.851 was accompanied by a motion for permission to release the NMPD records, a
motion to which the NMPD did not object nor did it claim any exemptions or demand any
redactions (7PC-R. 239; 272).  The lower court ultimately granted counsel permission to
release the documents given that there was no objection by the NMPD (7PC-R. 228).

7

it is a little late now to tell defense attorneys who relied upon the prosecutor to

disclose “the substance of any oral statements made by the defendant” that (C) did

not include oral statements that are only reflected in the interviewing officer’s

notes. 

In any event, (g)(1) has nothing to do with (b)(1)(B) or (b)(1)C) as this

Court held in Young v. State, 739 So. 2d 553, 559 (Fla. 1999) (“The State argues

that the notes fit the definition of attorney work product and thus were exempt

from pretrial discovery under Florida Rule of Criminal Procedure 3.220(g)(1). We

reject the State's argument. First, we again make plain that the obligation exists

even if such a document is work product or exempt from the public records

law.”) (footnote omitted) (emphasis added). The State ignores  Young and seems to

be deliberately conflating these provisions to draw a misleading picture.7 



Whether the State believes that the NMPD “inappropriately provided” the records to
Jimenez is irrelevant; the NMPD responded to the request as it saw fit, claimed no
exemptions nor made any redactions, and Jimenez obtained permission from the court to
review the records and filed them on the public docket.

8

Subdivision (b)(1)(B) addresses the State’s obligation to disclose 

“statements” of any person whose name was furnished by the State in an earlier

subdivision and defines “‘statement’ as used herein” to include “all police and

investigative reports of any kind prepared for or in connection with the case, but

shall not include the notes from which those reports are compiled.”  Subdivision

(b)(1)(C), on the other hand, addresses the duty to disclose written, recorded, or

any oral statements by the defendant.  This subdivision does not define

“statement” of the defendant in the same fashion as (b)(1)(B), nor does it make an

explicit exclusion for “notes.” Tellingly, the language “the substance of any oral

statements” does not appear in (b)(1)(B) where the term “statement” is specifically

defined and limited to statements that were “written or recorded or summarized in

any writing” except a police officer’s notes.  Rather, subdivision (b)(1)(C) requires

the State to disclose “any written or recorded statements and the substance of any

oral statements,” along with “the name and address of each witness to the

statements.”  In other words, it is an  unqualified and more expansive disclosure

requirement than that set forth in (b)(1)(B).



8 On the other hand, exempting notes of a witness’s interview from which a police report
is later prepared is logical.  Parties to a criminal prosecution—including defense
counsel—are entitled to rely on the good faith of the police to prepare accurate police
reports that disclose truthful and complete information. See Waterhouse v. State, 82 So.
3d 84, 104 n.11 (Fla. 2012) (“attorneys and judges should be able to rely upon the
veracity of a police report.”); Mungin v. State, 79 So. 3d 726, 737 (Fla. 2011) (“We are
troubled by the possibility that a false police report was submitted and then relied upon by
defense counsel”).  There is an assumption that the police will prepare truthful, accurate,
and complete reports that set forth the statements a witness made as reflected in the
officer’s notes.  But if the notes contain information favorable to the defense that is not
reflected in the police report or in later testimony, they must be disclosed by the State
under Brady.

9

There is a difference between the State’s discovery obligation for witness

statements and its duty to disclose statements by the defendant.  See State v. Evans,

770 So.2d 1174 (Fla. 2000). Unlike the disclosure requirement for witness

statements, there is a “continuing duty [on the State’s behalf] to disclose the

substance of oral statements made by the defendant” regardless of the nature of the

statement, or the form in which it is made, or when it is made.  Id. at 1178.  It is

“an affirmative [duty] and not a defense burden.” Id. (citation omitted).  Because

the rule attributes a different significance to statements made by a defendant,

nothing in Rule 3.220(b)(1)(C) categorically exempts from discovery any “notes”

from which a report memorializing a defendant’s oral statement is complied. 8

The State has a misguided fixation on whether Jimenez’s oral statements fit

with Rule 3.220(b)(1)(C). The rule requires the State to disclose the substance of



10

any oral statements made by the defendant.  Period. The notes did not have to be

disclosed if all the information Jimenez told the police (the substance of his oral

statements) was disclosed to trial counsel. The notes come into play because they

are the evidence of Jimenez’s undisclosed oral statements. The notes have revealed

what the State did not disclose, what was excluded from the police report regarding

the detectives’ efforts to get Jimenez to confess before Miranda warnings were

given, and what the detectives hid from defense counsel in their depositions.

Moreover, the State’s obligations under Brady override any “work product” or

other exemption from disclosure, whether the information be in the hands of the

police or the prosecution.  Young, 739 So.2d at 559. Ultimately, under Young and

Evans, the favorable information in the notes was subject to disclosure as Brady

material irrespective of Rule 3.220 or Rule 3.852.  See Smith v. Sec’y Dep’t of

Corr., 572 F.3d 1327, 1343 (11th Cir. 2009) (“the prosecutor's 1989 note about

Melvin Jones' fears that he would be facing charges that he had sexually abused his

daughter *** could have served to impeach an important prosecution witness”);

Walton v. Dugger, 634 So. 2d 1059, 1062 (Fla. 1993) (even in collateral

proceedings “the State must still disclose any exculpatory document within its

possession or to which it has access, even if such document is not subject to the



9 One of the State’s arguments is just offensive. The State first falsely claims that
Jimenez’s collateral counsel had worked on other cases where detectives’ handwritten
notes surfaced years after the trial, and then argues that “it appears postconviction
collateral counsel waited until a warrant was signed to make these claims although he
should have known the notes probably existed” (AB at 14). At the Huff hearing, counsel
cited to this Court’s opinion in Johnson v. State, 44 So.  51 (Fla. 2010), and noted that in
2006 he had help to decipher the prosecutor’s handwritten notes that had been disclosed
in 1997. Later at the hearing, counsel discussed a number of Brady decisions by this
Court, some of which counsel had worked on. The cases were cited as instances in which
new evidence required revisiting a claim that had previously been rejected. As far as
counsel knows, none of those cited cases involved notes written by a police officer. As
for counsel’s other cases in which Brady claims were presented on the basis of
handwritten notes, all involved notes written by a prosecutor that were disclosed at the
time of the initial collateral proceedings. Counsel does not recall presenting a Brady claim
based upon a police officers handwritten notes in a successive petition. The State’s claim
that counsel would violate his ethical obligation to his client and not use undisclosed
Giglio/Brady evidence until the client was scheduled for execution and unnecessarily

11

public records law.  Brady v. Maryland”.). 

After arguing the notes were work product and/or were “inappropriately

disclosed,” the State does a 180 and argues that Jimenez’s trial counsel and current

collateral counsel are “experienced defense attorneys who know that police officers

take notes” and thus “[e]ither or both could have moved the court to gain access to

the notes much earlier than days before the scheduled execution” (AB 19 n.1).  Is 

the State abandoning the argument that the notes were not discoverable, or were

work product, or were “inappropriately disclosed”? Whether it has or not, the

argument that the defense should somehow have “gained access” to the notes is as

disingenuous as it is wrong.9  



suffering through a death warrant is both offensive and baseless. The State has no good
faith basis for the argument that counsel would intentionally inflict suffering on his client.

12

It is disingenuous because the State has also argued that Rule 3.220(b)(1)(B)

specifically exempts notes from pretrial disclosure. How are defense counsel 

to“gain access” to notes that the State claims they are not entitled to have or whose

existence they know nothing about?  This is a dizzying attempt to shift the burden

to the defense to assume the dishonesty of every police officer who writes a police

report and make unsupported requests in every criminal case to “gain access” to

“notes” that the State says are not discoverable or may be work product.  Put

another way, the State refuses to acknowledge that the law “lend[s] no support to

the notion that defendants must scavenge for hints of undisclosed  Brady material

when the prosecution represents that all such material has been disclosed.”  Banks,

540 U.S. at 695.  See also id. at 693 (“Banks cannot be faulted for relying on [the

State’s representation] that it would disclose all Brady material”); Strickler v.

Greene,  527 U.S. 263, 286-87 (1999) (the presumption that prosecutors have fully

discharged their official duties “is inconsistent with the novel suggestion that

conscientious defense counsel have a procedural obligation to assert constitutional

error on the basis of mere suspicion that some prosecutorial misstep may have

occurred”).   The State’s brief does not mention Banks at all and references
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Strickler only to identify the general elements of a Brady claim (AB at 19, 31).

Under Banks, the burden was on the State to disclose all favorable

information in its possession. Under Rule 3.220(b)(1)(C), the State was required to

disclosed the substance of any oral statements made by Jimenez. The defense was

entitled to assume that the State had honored its obligation to disclose as set forth

in Rule 3.220(b)(1). Banks, 540 U.S. at 694 (“If it was reasonable for Banks to rely

on the prosecution's full disclosure representation, it was also appropriate for

Banks to assume that his prosecutors would not stoop to improper litigation

conduct to advance prospects for gaining a conviction.”). The defense was entitled

to assume that the police reports were accurate and that the detectives were truthful

when they testified in depositions that Jimenez was not given Miranda warning

because he was not saying anything. Waterhouse, 82 So.3d at 104 n.11) (“attorneys

and judges should be able to rely upon the veracity of a police report.”). 

The burden was on the State in the years since Jimenez’s trial to

discover and disclose the Giglio/Brady material that has only now been

discovered when Jimenez was for the first time given access to NMPD records

on July 30, 2018.  Banks, 540 U.S. at 675-76 (“When police or prosecutors

conceal significant exculpatory or impeaching material in the State's



14

possession, it is ordinarily incumbent on the State to set the record straight.”).

It was the State’s burden to access the records and learn of any undisclosed

Giglio/Brady material. And the State seeks to hide from its failure to do its

constitutionally mandated job by saying that Jimenez’s counsel should have

discovered that the State did not honor its obligation under Banks and under

Rule 3.220(b)(1). According to the State, no criminal defendant and criminal

defense attorney can ever trust that a prosecutor will comply with Giglio,

Brady, or Rule 3.220(b)(1).  But that is no way to instill public confidence in the

criminal justice system.  A criminal trial “is not a game where the prosecution can

declare, “it’s for me to know and for you to find out.’”  Craig v. State, 685 So.2d

1224, 1229 (Fla. 1996). 

1. The exculpatory information provided by Jimenez to Detectives
Ojeda and Diecidue.

The State minimizes the information contained in the notes written by Ojeda

and Diecidue, characterizing it as the “small talk” or “general information” of

which they spoke during their depositions (AB at 23-24). This characterization is

not even borne out by the depositions themselves.    

The only “information” the detectives referenced in their depositions was

some “small talk” about if Jimenez wanted to eat or a soda and “general



10Diecidue was deposed first and testified that Jimenez was not given Miranda warnings
until the end of the interaction because Jimenez was not saying anything.

11It is clear from the notes that Jimenez was telling the detectives who he had seen the
evening of the homicide, whose door he had knocked on, what he was doing, and what he
was wearing at the time that the homicide occurred.

15

information” such as his name, address, telephone number, and date of birth,

information they already had (7PC-R. 400; 490-91).  Jimenez was told that that he

was under arrest for first-degree murder. Ojeda testified that Jimenez then “said he

didn’t know anything about the murder.”  They showed him the arrest warrant and

some information from the medical examiner, after which Jimenez “breaks down,

he’s crying, he’s upset, he’s very nervous.  He’s sweating” (7PC-R. 490-91). 

When specifically asked by defense counsel if Jimenez said anything about the

case, Diecidue said no (7PC-R. 400).10  When asked by defense counsel if

Jimenez made any exculpatory statements, Ojeda said no (7PC-R. 491).  

The information that Jimenez actually provided to Ojeda and Diecidue

(memorialized in the notes) was “about the case” and unquestionably

exculpatory.11  The mere fact that Jimenez was cooperative with the detectives and

obviously engaged in a dialogue with them is itself exculpatory and contradicts the

impression of Jimenez as “breaking down,” “crying,” “upset,” “very nervous,” and

“sweaty.”  Neither of the detective’s notes reflects that Jimenez exhibited this



12The fact that the police were aware that Jimenez knocked on the victim’s door at 7pm
and that when she opened the door and showed him that she was on the phone, shows
Jimenez had a friendly relationship with Ms. Minas and that she would have consented to
his entry into apartment to use her phone or to chit chat. This information suggests
conduct that was not meant to be criminalized as explained in Delgado v. State, 776 So.
2d 233 (Fla. 2000).

16

behavior; rather, they contain detailed information consistent with a calm dialogue

between Jimenez and the police where Jimenez provided information about the

case that was exculpatory.  

Among the information Jimenez told the police was that he knocked on Ms.

Minas’ door at 7pm and that she was “on phone” (7PC-R. 689). The State’s brief

makes no mention of this information much less disputes its meaning.  This is

hardly “small talk” or non-case related “general information”: this is Jimenez (who

had just been told he was under arrest for first degree murder) voluntarily

informing the police that he knocked on the victim’s door an hour before the police

alleged that he killed her.  This is not “chit chat” or “small talk.”12  Jimenez

volunteered that he knocked on the door of the victim’s apartment at 7pm, an hour

before she was killed, and that Ms. Minas was “on phone.”  The detectives already

knew from Virginia Wallace that she (Wallace) called and spoke with Ms. Minas at

7pm on October 2, 1992.  Not only did Jimenez offer that he was present at Ms.

Minas’ apartment and knocked on her door at 7pm, the fact that she was “on



13 The State cites Williamson v. United States, 512 U.S. 594 (1994), for the proposition
that “[s]elf-exculpatory statements are exactly the ones which people are most likely to
make even when they are false” (AB at 26 n.4).  This is a mystifying argument under the
facts of this case. The State has not argued that any of the information given by Jimenez
to Ojeda and Diecidue was false; in fact, both of the detectives corroborated its truth but
affirmatively lied to defense counsel by denying that Jimenez said anything case-specific
or exculpatory.

17

phone” was (unbeknownst to Jimenez at that time) corroborated by Wallace.  In

other words, Jimenez was telling the truth.  This is not “small talk.”  It  is

exculpatory, truthful, and  case-specific information.13

Ojeda’s and Diecidue’s depositions do not match the State’s characterization

of that testimony. Quite simply, the notes show that detectives gave either false or

extremely misleading testimony in their depositions. Certainly, the substance of

Jimenez’s oral statements was not disclosed. Instead of answering counsel’s

questions truthfully and relating the substance of Jimenez’s oral statements, they

chose to obfuscate, prevaricate and mislead defense counsel. Diecidue testified that

Miranda warnings were not given because Jimenez was not talking.  

Rather than acknowledge that reality, the State continues the subterfuge,

blames Jimenez’s trial and collateral counsel, and pretends that Jimenez did not

really say anything relevant.  The State does not dispute that Jimenez told the

police that he knocked on Ms. Minas’ door at 7pm on October 2, 1992, and she



14After Jimenez had told them about the high school classmate living on the 4th floor, the
detectives interviewed Joel Koshes who lived on the 4th floor and went to high school
with Jimenez. Koshes reported that he had spoken with Jimenez at about 6:45pm, a little
over an hour before the homicide. The police did not go find Koshes just on a lark.
Clearly, Jimenez talked about him when discussing what he did and who he talked to on
the evening of October 2, 1992.

15 See, e.g. Floyd v. State, 902 So.2d 775, 781 (Fla. 2005) (quoting Rogers v. State, 782
So.2d 373, 383 n.11 (Fla. 2001) (“withheld information, even if not itself admissible, can
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was “on phone.”  It does not dispute that Jimenez provided police with an

apartment-by-apartment explanation of who lived where.  It  does not dispute that

Jimenez admitted that he had “problems” with one of the residents, Mary

Griminger.  See IB 84.   It does not dispute that he told the police that a “Joel

Cautious” lived on the 4th floor and that they went to high school together.14  See IB

85.  It does not dispute that Jimenez not only told the police what he was wearing

on the night in question but informed them where to find his jeans when they

searched his room.  See IB 86.  The State will say anything to uphold Jimenez’s

conviction and ignores that “a prosecutor is duty-bound to remember that

‘obtaining a conviction at the expense of a fair trial is not justice.’”  The Florida

Bar v. Cox, 794 So.2d 1278, 1287 (Fla. 2001) (citation omitted). 

The State does not dispute Jimenez’s arguments or claim he is mistaken

about the law. Rather than admit that admissibility is not the touchstone of

materiality under Brady,15 the State makes one discernable argument:  that none of



be material under Brady if its disclosure would lead to admissible substantive or
impeachment evidence”); Way v. State, 760 So.2d 903, 910 (Fla. 2000) (withheld
evidence found material because “photographs could have been used in support of an
alternate defense theory”).
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the information provided by Jimenez to the police would have been “admissible”

because Ojeda did not testify “about the interview” (AB at 24).  This is wrong.  See

Kyles, 514 U.S. at 446 (“Even if Kyles's lawyer had followed the more

conservative course of leaving Beanie off the stand, though, the defense could

have examined the police to good effect on their knowledge of Beanie's

statements and so have attacked the reliability of the investigation in failing

even to consider Beanie's possible guilt and in tolerating (if not countenancing)

serious possibilities that incriminating evidence had been planted.”) (emphasis

added).

Ojeda was a State witness at trial and was recalled in the defense case.   The

information in the notes could have been used to examine his knowledge of what

Jimenez had said, not for its truth but to explore what investigation had been

conducted. As explained in Kyles, this is a proper way for the defense to use the

information.  The State disputes none of Jimenez’s arguments detailing how Ojeda

could have been severely impeached in a number of areas affecting his overall

credibility and the legitimacy of the investigation.  See IB 81-91.  Instead, it just



16 The State suggests that defense counsel could not have elicited any of the information

given by Jimenez to the detectives because it was inadmissible hearsay (AB at 26).  But
Kyles teaches otherwise.  “[M]erely because a statement is not admissible for one purpose
does not mean that it is inadmissible for another.”  Banks v. State, 790 So.2d 1094, 1097
(Fla. 2001). Jimenez is not suggesting that the information he gave to Ojeda could have
come in on cross-examination for its truth; rather, it is relevant and admissible
impeachment.  See Cotton v. State, 763 So.2d 437, 439 (Fla. 4th DCA 2000) (“When a
defendantseeks to introduce his own out-of-court exculpatory statement for the truth of
the matter stated, it is inadmissible hearsay. . . .  However, if a defendant's out-of-
court statement is not offered by the defendant to prove the truth of its content, it is not
hearsay and should be admitted, provided the purpose for which the statement is being
offered is relevant to a material issue in the case.”). Ojeda could have been cross-
examined with the fact that Jimenez cooperated and provided information that was later
corroborated. It could have been used as impeachment of Ojeda’s credibility by showing
that he lied in his deposition. It could have been used to show a lack of a good faith
investigation by the police. Ojeda could also have been asked about this information
when he was recalled in the defense case-in-chief.
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ignores them.16  

The State ignores the cases Jimenez cites for his  Giglio claim.  According to

the State, due process can only be violated under  Giglio if a prosecutor knowingly

presented false or misleading testimony before the jury at the trial (AB 26).  The

State ignores Gray v. Netherland, 518 U.S. 152 (1996), and Johnson v. State, 44

So. 3d 51 (Fla. 2010). In Johnson, the Giglio violation occurred when false

testimony was presented at a suppression hearing in order to hide a violation of

United States v. Henry, 447 U.S. 264 (1980). In Gray, the Supreme Court

recognized that a due process violation could be based upon the State’s

sandbagging defense counsel. Logically, due process is violated where the State



17The State’s brief does not address Jimenez’s argument about the withheld notes
regarding Anwar Ali (IB at 106-10).  Any challenge to Jimenez’s arguments therefore has
been waived and abandoned by the State.

18 This is not Jimenez’s position.  His position is that the crossed-out statement reflects the
first version of events related by Taranco.  As he argued in his Initial Brief, if this version
was true, Jimenez is innocent (IB 95).  At worst, it is an inconsistent statement from
Taranco, which erodes the reliability of her testimony. It also might be argued as
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obtains a conviction and death sentence by presenting false deposition testimony

that deprives the defendant of notice and a meaningful opportunity to be heard as

to the information hidden from him by the false testimony. The State’s avoidance

of these cases speaks volumes, as does its lack of any concern about the corruption

of the truth-seeking process in this case.

2. The exculpatory information contained in other notes disclosed by
the NMPD on July 25, 2018.

 
As to the other information the NMPD disclosed for the first time in July,

2018, the State, like the trial court, addresses each category of information item-

by-item, in contravention of Kyles.  Despite not agreeing to an evidentiary hearing,

the State challenges Jimenez’s characterization of the information in the notes.17  

As to the information Virginia Taranco provided to the police in her pre-

sworn statement interview and which was crossed out by one of the detectives, the

State argues that Jimenez is merely “speculating” that the crossed-out portion was

the correct version of events18 and challenges Jimenez’s allegations of police bad



reflecting coaching. See Banks, 540 U.S. at 675 (evidence that a“witness' trial testimony
had been intensively coached by prosecutors and law enforcement officers” was
undisclosed impeachment).
   
19 There were many “ladies” that lived “downstairs” from Mr. Jimenez, and it was not
until the disclosure by the State in July of 2018 that the “lady downstairs” who befriended
Imhoff’s daughter was identified as “Phyllis.” 

22

faith (AB 28).  The State refuses to accept Jimenez’s factual allegations as true.

(AB 28) (“Jimenez cannot refute the possibility that the detective may have scribed

an incorrect statement, recognized his mistake, and crossed it out”).  It is not

Jimenez who must refute the State’s speculation.  Rivera v. State, 995 So. 2d 191,

195 (Fla. 2008).

Regarding the withheld information about Yvette Imhoff, the State argues

that Jimenez is engaging in “wild speculation” and “leaping” to conclusions

“without any foundation” (AB 32, 34). This is just not true. The State does not

dispute Jimenez’s allegation that the identification of the “lady downstairs as

“Phyllis” was never disclosed by the State.19  The exculpatory information is the

identification of “Phyllis” as the “lady downstairs” with whom Imhoff’s daughter

had a friendship.  Had defense counsel been made aware that it was actually

“Phyllis” (and not just a “lady downstairs”) who had befriended Imhoff’s daughter,

Keychel, when Imhoff was living with Jimenez, an argument (in the words of

Kyles) “could have been” made to explain that Jimenez had been in Ms. Minas’



20 This argument would have found further support with the fact that Jimenez told the

police that he had knocked on Ms. Minas’ door at 7pm on October 2, 1992.  The defense

could have argued that Jimenez was comfortable knocking on her door because he knew
her from when she had befriended Keychel on prior visits. 
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apartment with Keychel when she and her mom lived with Jimenez, and that he

also been in Ms. Minas’ apartment after he broke up with Imhoff to explain why

Keychel was not around anymore. This contact could have explained the presence

of his pinky print on Ms. Minas’ door and show an existing amicable relationship

between Ms. Minas and Jimenez.20  These are not “leaps of fancy” but concrete

examples of how this suppressed favorable information was material under Brady. 

Way, 760 So.2d at 910 (suppressed information “could have been used in support

of an alternate defense theory”).   

The State argues that the Brady claim as to Jeffrey Allen was previously

raised and rejected by this Court in 2005 (AB 35).  This misrepresents Jimenez’s

claim.  It is not the same Brady claim raised previously because there is new

information not previously provided to Jimenez about Allen and the police contact

with him.  In Johnson v. State, the defense had argued at trial that the jailhouse

snitch was a state agent. It was also argued in Johnson’s first 3.850 motion in 1997.

Then, armed with information revealed when the handwritten note was deciphered,

it was argued again in 2007, successfully. Johnson, 44 So. 3d at 72 n.18. Jimenez



21 The State argues that Jimenez lacked diligence in discovering the trial script, yet then
complains that “Jimenez should have never been privy to these eleven pages” (AB 41). 
The State fails to explain how counsel lacked diligence in discovering documents he
should never have been given in the first place.  Curiously, the State apparently blames
the court for not giving the NMPD “enough time to properly redact its file before
submitting it to the repository” (AB 41). The NMPD had more than sufficient time to
review the 81 pages of handwritten notes to determine if any redactions were needed or
exemptions asserted.  At the case management hearing the NMPD said it had no
redactions or exemptions, and no objection to Jimenez’s counsel disclosing and
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detailed the factual basis of his claim and the new information on which it was

based in the initial brief which the State seemingly did not read.  See IB 103-05.

As to the suppression of a one-page fax coversheet from investigator Sessler

to Diecidue, the State first argues that the lower court found this sub-claim

“procedurally barred” but the order makes no such finding.  The State’s argument

that this claim was previously raised and rejected by the Court fails to accept

Jimenez’s allegations as true given the NMPD’s recent disclosure.  It also ignores

that it must be evaluated cumulatively with the previously unavailable  Brady

claims.  Smith v. State, 75 So. 3d 205 (Fla. 2011).

Finally, the State is correct that the allegation about the handwritten

questions and answers for Ojeda’s testimony was not made in the 3.851 or at the

case management hearing but in the motion to amend after counsel realized what

the pages were, i.e. the questions and more importantly the answers that Ojeda was

to give during his direct testimony.21  For this reason, the allegation about the



disseminating the documents. The NMPD never asked for more time.
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withholding of the written out answers for Ojeda was one of the claims made in the

motion for leave to amend (7PC-R. 163-64), but the State objected and the court

denied the request (7PC-R. 163-64; 229-35; 166).  Given that the State challenges

Jimenez’s factual allegations, an evidentiary hearing is warranted.  Banks, 540 U.S.

at 675 (evidence that a“witness' trial testimony had been intensively coached by

prosecutors and law enforcement officers” was undisclosed impeachment).   

CONCLUSION

For the reasons stated herein and in the Initial Brief, Jimenez asks that this

Court vacate his conviction and order a new trial, or alternatively vacate his death

sentence and order a new penalty phase, or alternatively order an evidentiary

hearing on his 3.851 motion.
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