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INTRODUCTION 

“[D]ue process requires, at a minimum, that absent a 
countervailing state interest of overriding significance, 
persons forced to settle their claims of right and duty 
through the judicial process must be given a 
meaningful opportunity to be heard. 

* * * 

[A] State must afford to all individuals a meaningful 
opportunity to be heard if it is to fulfill the promise of 
the Due Process Clause.” 

Boddie v. Connecticut, 401 U.S. 371, 377-79 (1971) (emphasis added). 

“Many controversies have raged about the cryptic and 
abstract words of the Due Process Clause but there can be 
no doubt that at a minimum they require that deprivation 
of life, liberty or property by adjudication be preceded by 
notice and opportunity for hearing appropriate to the 
nature of the case.” 

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950) (emphasis 

added). 

“The death penalty is the gravest sentence our society may 
impose. Persons facing that most severe sanction must 
have a fair opportunity to show that the Constitution 
prohibits their execution.” 

Hall v. Florida, 134 S. Ct. 1986, 2001 (2014). 

At issue in this appeal are 81 handwritten pages of records 
kept by the North Miami Police Department (NMPD) 
concerning Mr. Jimenez and the NMPD’s investigation 
into the stabbing death of Phyllis Minas. Mr. Jimenez was 
first able to access the 81 pages on July 30, 2018, 24 years 
after he tried, convicted, and sentenced to death (7PC-R 
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667-760).1 Specifically, it is the content of those 81 pages 
that is at issue. It is the favorable information that can be 
gleaned from those 81 pages of handwritten material and 
which prior to July 30, 2018 was withheld from Mr. 
Jimenez that is at the heart of this appeal.2 

Mr. Jimenez first became aware of the existence of these particular 81 pages 

after the circuit court on July 30, 2018, granted him access to the records that the 

NMPD had sent to the records repository on July 20, 2018, and were received by the 

repository on July 25, 2018. The July 30th order granting Mr. Jimenez access to the 

records precluded Mr. Jimenez from releasing any of those records without the 

permission of the circuit court (6PC-R. 704). 

                                                 
1 References to the record on direct appeal are designated as: 

 
 “R. .” References to the trial transcripts are designated as “T. .” References to 
the postconviction record on appeal from the denial of the first postconviction 
motion are designated as “1PC-R. .” References to the postconviction record on 
appeal from the denial of the second postconviction motion are designated as “2PC-
R. .” References to the postconviction record on appeal from the denial of the third 
and fourth postconviction motions are designated as “3PC-R. .” References to the 
postconviction record on appeal from the denial of the fifth postconviction motion 
are designated as “5PC-R. .” References to the postconviction record on appeal from 
the denial of the sixth postconviction motion are designated as “6PC-R. .” 
References to the postconviction record on appeal from the summary denial of the 
3.851 motion that is the subject of the current appeal are designated as “7PC-R. ___.” 
All other references are self-explanatory or otherwise explained herewith.  

2 While it is his access to the 81 handwritten pages that made Mr. Jimenez 
aware of the Giglio/Brady claims at issue herein, those 81 pages are merely the 
means by which the previously undisclosed information reached him. It is the fact 
that the favorable information gleaned from the 81 pages was not previously 
provided to Mr. Jimenez that establishes the due process violation.  
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In response to the circuit court’s order, the records repository began emailing 

the recently received NMPD records in pieces to Mr. Jimenez’s counsel on the 

afternoon of July 30. Attached to the emails were the NMPD records which when 

printed resulted in hard copy that is 1,010 pages in length. In reviewing those 1,010 

pages, Mr. Jimenez’s counsel noticed that there were handwritten pages that did not 

look familiar. He checked the index to the records that the NMPD had sent to the 

repository in 1999, and saw no entry which appeared to correlate to the handwritten 

pages. He then had an investigator in Tallahassee go to the records repository so she 

could make a side by side comparison of the NMPD records sent to the repository 

in 1999 with the records that the NMPD sent on July 20, 2018. The visual 

comparison confirmed that those handwritten pages had not been turned over to the 

repository until July 25, 2018, when the NMPD records sent on July 20, 2018 were 

received by the repository. 

Further, the documents maintained by the repository regarding the NMPD 

submission of records in 1999 gave no indication that any records had been withheld 

by the NMPD from the 1999 submission, nor was there any indication that the 

NMPD had asserted that any of the records were exempt and not public records 

under Chapter 119 such that the repository was required to keep those allegedly 

exempt records under seal.3 

                                                 
3 This Court amended Rule 3.852 effective October 1, 1998, to require a law 
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There are 81 handwritten pages appearing in the 2018 records that were not 

in the 1999 submission. Because these 81 pages were not included in the NMPD 

1999 submission, they could not have been and were not provided to Mr. Jimenez 

when the records repository provided all of the public records it had received from 

law enforcement agencies to Mr. Jimenez’s collateral counsel in 2000. 

Next, Mr. Jimenez looked to the content of those 81 pages to glean what 

information was contained on those pages. This required deciphering the 

handwritten words on each page, and ascertaining, where possible, who had penned 

what was written. This provided insight into the purpose of a particular handwritten 

page and what the handwritten pages had recorded. Then, each page had to be 

understood in the context of the criminal proceedings resulting in Mr. Jimenez’s 

conviction. In many ways, the time consuming process was like putting a 1000 piece 

jigsaw puzzle together.4 While working on piecing this jigsaw puzzle together, Mr. 

                                                 
enforcement agency to deliver to the records repository all public records. The 
amended Rule 3.852 further required the law enforcement to separately provide the 
repository with those records that were claimed to be confidential or exempt so that 
they could be maintained under seal. One of the forms appended to this Court’s 
opinion was a form titled: “Notice of Delivery of Exempt Public Records to Records 
Repository.” See Amendments to Fla. R. Crim. P. - Rule 3.852, 723 So. 2d 163, 173 
(Fla. 1998).  

4 Even now, it is far from certain that all of the favorable content in the newly 
available 81 pages of NMPD records has been extracted and understood by Mr. 
Jimenez. In Johnson v. State, 44 So. 3d 51 (Fla. 2010), handwritten notes in the 
prosecutor’s files were included in the public records that the State Attorney 
provided to Mr. Johnson in 1997. However, it took nine years for Mr. Johnson’s 
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Jimenez’s counsel was also working on his other appeals initiated on August 1, and 

that is currently still pending before this Court (Case No. 18-1247).5 

As he struggled to read the handwritten notes in their proper context, Mr. 

Jimenez began to see that there was important information locked within those 

handwritten pages that was not only favorable to Mr. Jimenez, but also that this 

favorable information had not been previously disclosed by the State.6 

However, Mr. Jimenez’s counsel did not have the luxury of time. On July 18, 

2018, the Governor had scheduled Mr. Jimenez’s execution for August 14. The 

resulting limit on the available time required action as soon as counsel was able to 

                                                 
counsel to find someone who could decipher the cryptic handwritten notes. Once the 
meaning of the handwritten notes was discovered, Mr. Johnson’s counsel realized 
that the notes showed a Giglio/Brady violation had occurred. This Court found Mr. 
Johnson had exercised due diligence given what was necessary to ascertain the 
meaning of the handwritten notes. Id. at 72 (“Our review of Pickard's notes relating 
to James Smith shows that the dates on those notes give no hint as to their purpose, 
for the dates do not coincide with trial or deposition dates. Also, there are no initials 
on several pages of those notes, and no indication whatsoever who wrote them or for 
what purpose. In fact, the notes appear to have been written by several persons. Key 
passages are cryptic. The fact that defense counsel had to send the notes to counsel 
in another part of the state to be deciphered attests to the notes' inscrutability and to 
defense counsel's diligence.”). 

5 Mr. Jimenez’s counsel prepared and filed a 74-page initial brief in Case No. 
SC-18-1247 on August 3, 2018. 

6 Again, while Mr. Jimenez does allege that he did not previously receive the 
81 pages, his Brady/Giglio claims are premised on the fact that the information 
gleaned from those 81 pages was improperly kept from him. 
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focus on the records and then begun to realize on August 4 that within those records 

was favorable information which had not previously been disclosed.7 Since there 

were just 10 day to the scheduled execution, Mr. Jimenez’s counsel had to 

immediately get another 3.851 motion written and filed as soon as he could. He had 

to plead the claims that he was just beginning to see. Working pretty much around 

the clock, he got an incomplete 3.851 motion filed on Monday, August 6, 2018, even 

though he had had time able to fully evaluate all 81 handwritten pages. Equally 

important, counsel was precluded from investigating the claims beyond his 

examination of the handwritten notes themselves because of the limitation the circuit 

court had imposed on his ability to release the handwritten pages, i.e. counsel had to 

have the circuit court’s permission before releasing any of the records (7PC-R. 16-

53). 

After the 3.851 motion was filed on August 6, counsel continued to review 

the 81 pages in order to see if there was more to be gleaned from those handwritten 

                                                 
7 On July 23, 2018, Mr. Jimenez had filed a 3.851 motion with the claims he 

had at that point in time. This was because a scheduling order had directed any 3.851 
motions to be filed on or before that date. The 3.851 motion was denied on July 31, 
the day after Mr. Jimenez’s request for access to the records had been granted. This 
Court’s scheduling order kicked in and required Mr. Jimenez to file a notice of 
appeal on or before August 1. The scheduling order also required his Initial Brief to 
be filed with this Court by 3:00 pm on August 3. Preparation of that initial brief 
meant that counsel’s review of the 2018 NMPD records could only be cursory until 
after the 74-page initial brief was completed and filed on August 3. 
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pages of NMPD records.8 By the time of the August 8 case management hearing, 

counsel understanding of the significance of the information he was discovering had 

grown fuller. Indeed, after that hearing, Mr. Jimenez’s counsel realized that 3.851 

motion filed on August 6 was already out of date in that it did reflect the fuller picture 

that was coming together as to the Giglio/Brady violations that were being exposed 

as his understanding of the 81 handwritten pages grew fuller. So, Mr. Jimenez’s 

counsel worked through the night to prepare a motion to amend the pending 3.851 

which he filed just before 8:00 am on August 9 (7PC-R 158-165). 

A couple of hours after he had gotten the motion to amend filed, the circuit 

court entered an order denying the motion and announcing that a motion for 

rehearing would not be entertained (7PC-R 166). Simultaneous with the issuance of 

the order denying the motion to amend, the circuit court issued an order granting Mr. 

Jimenez permission to release the 81 handwritten pages (7PC-R 228). Before Mr. 

Jimenez could prepare and file a notice of filing submitting the 81 pages into the 

record, the circuit court entered its order summarily denying the 3.851 motion itself 

(7PC-R 167-227). In this order, the circuit court also indicated that a motion for 

rehearing would not be entertained. 

                                                 
8 Mr. Jimenez also filed a motion asking the circuit court’s permission to 

release the 81 handwritten pages that were in the NMPD records sent to the 
repository in 2018 (7PC-R 13-15). 
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Given the completely inadequate opportunity that counsel had to develop and 

present Mr. Jimenez’s Giglio/Brady claims, two additional notices of filings were 

prepared and filed on the morning of August 10 (7PC-R 311-666). With the filings, 

Mr. Jimenez sought to proffer documents that he would have relied upon and 

presented had he been able to file and be heard on a motion for rehearing of the 

summary denial of the 3.851 motion. Mr. Jimenez also sought to insure that the 

record on appeal would include certain documents that had been available to his trial 

counsel which would have taken on greater significance had trial counsel been aware 

of the undisclosed favorable information gleaned from the newly available 81 

handwritten pages that had been in the NMPD’s possession. 

There can be no doubt that in the limited time that Mr. Jimenez’s counsel has 

had since receiving access to the 81 handwritten pages of NMPD records, he has not 

yet been able to fully examine those 81 pages, and fully evaluate their significance 

within the context of the investigation and prosecution of Mr. Jimenez in the 

1992/1994 time frame leading up to and through his trial. It is certainly likely that 

more favorable information has yet to be gleaned from those 81 handwritten pages. 

It is also a fact that Mr. Jimenez’s counsel has been unable to conduct an 

investigation beyond his reading of the 81 pages and examination of the records in 

his possession. In trying to see what favorable information is revealed in those 81 

pages, confirm the information was not previously disclosed, and evaluate the 
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materiality of that information, counsel’s review has been confined to the records 

and documents in his possession. Until August 9, counsel was also unable to disclose 

the 81 pages and/or discuss them with potential witnesses because the circuit court 

had not given him permission to release or disclose those 81 pages. It was on August 

9 that the court lifted the restriction it had imposed on counsel. August 9 was also 

when the circuit court denied the motion to amend and the Rule 3.851 motion itself. 

In essence, Mr. Jimenez’s counsel had one arm tied behind his back while trying to 

develop, investigate and plead Mr. Jimenez’s Giglio/Brady claims with a looming 

execution date. 

The circumstances outlined herein operated to deprive Mr. Jimenez of his due 

process right to notice and a meaningful opportunity to be heard. The first moment 

that the records became available to him was the afternoon of July 30, 2018. Because 

the previously unavailable records were 81 handwritten pages, even when he got 

access to them, Mr. Jimenez had to work to extract from the 81 pages “notice” of the 

favorable information and the Giglio/Brady claims which arose from that favorable 

information gleaned from the 81 pages. Even at this point, counsel’s efforts to extract 

all of the favorable information from those 81 pages is hardly complete. 

As to the extracted “notice” of the existence of some Giglio/Brady claims, Mr. 

Jimenez has not been given an opportunity to be meaningfully heard on those 

Giglio/Brady claims. Since given access to the NMPD records, Mr. Jimenez has not 
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had any opportunity to contact witnesses and conduct investigation due to the 

requirement that he obtain the circuit court’s permission before releasing or 

disclosing the 81 handwritten pages. But just as important is the fact that Mr. 

Jimenez was deprived of adequate time to fully decipher the handwritten pages and 

discover, through placing them in context, the favorable information within those 81 

pages.9 

Besides being deprived of his due process right to notice and an opportunity 

to be meaningfully heard, Mr. Jimenez has been deprived of his Eighth Amendment 

right to “a fair opportunity to show that the Constitution prohibits [his] execution.” 

                                                 
9 See Provenzano v. Dugger, 561 So. 2d 541, 549 (Fla. 1990) (“the state 

attorney shall disclose to Provenzano's attorney those portions of his file covered by 
chapter 119 as interpreted in State v. Kokal, 562 So. 2d 324 (Fla. 1990). The two-year 
time limitation of Florida Rule of Criminal Procedure 3.850 shall be extended for 
sixty days from the date of such disclosure solely for the purpose of providing 
Provenzano with the opportunity to file a new motion for postconviction relief 
predicated upon any claims under Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 
10 L.Ed.2d 215 (1963), arising from the disclosure of such files. In this manner, 
Provenzano will be placed in the same position as he would have been if such files 
had been disclosed when they were first requested.”) (emphasis added); Jennings v. 
State, 583 So. 2d 316, 319 (Fla. 1991) (“Therefore, in accordance with Provenzano 
v. Dugger, 561 So. 2d 541 (Fla.1990), the two-year time limitation of rule 3.850 
shall be extended for sixty days from the date of the disclosure solely for the purpose 
of providing Jennings with the time to file any new Brady claims that may arise from 
the disclosure of the files.”) (emphasis added); Muehleman v. Dugger, 623 So. 2d 
480, 481 (Fla. 1993) (“Muehleman has sixty days from the date he receives the 
records to which he is entitled or from the date of this opinion, whichever is later, to 
amend his 3.850 petition to include any facts or claims contained in the sheriff's 
records.”). 



11 

Hall v. Florida, 134 S. Ct. at 2001. 

While at this point in time as to the 81 handwritten pages of NMPD records, 

Mr. Jimenez has not been afforded the opportunity to be meaningfully heard as 

guaranteed by the Due Process Clause, nor the fair opportunity to show that the 

Constitution prohibits his execution as guaranteed by the Eighth Amendment, he 

has nevertheless already gleaned stunning information from the handwritten 

pages establishing Giglio/Brady violations which he pled in his 3.851 motion and 

his motion to amend. As he has factually alleged, the previously unavailable 

information extracted from those 81 handwritten pages shows that: 1) the State failed 

to comply with the requirement set forth in Rule 3.220 (b)(1)(C) and disclose “the 

substance of any oral statements made by the defendant”; 2) Detective Diecidue and 

Detective Ojeda, who interviewed Mr. Jimenez after his arrest on October 5, 1992, 

gave false and/or intentionally misleading deposition testimony and submitted false 

and/or misleading police reports regarding what occurred in that interview and what 

statements were made by Mr. Jimenez in the 50 minute interview; 3) Detective 

Ojeda’s willingness to testify falsely and/or in an intentionally misleading fashion 

during his deposition was kept from Mr. Jimenez’s trial counsel even when the State 

presented and relied upon Ojeda’s trial testimony and his credibility to establish one 

of the critical circumstances in its case which was admittedly a circumstantial one;10 

                                                 
10 Trial counsel was not advised that Ojeda’s deposition testimony was, at 
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4) the detectives engaged in an undisclosed pattern of withholding and/or hiding any 

information that they discovered which was exculpatory or favorable to Mr. 

Jimenez; and 5) the NMPD’s investigation of Ms. Minas’ homicide was simply a 

search for evidence or information that could be used to convict Mr. Jimenez, and 

not a reliable investigation seeking the truth. 

Accepting Mr. Jimenez’s factual allegations as true, as is required, his due 

process rights under Giglio v. United States, 405 U.S. 150 (1972), and Brady v. 

Maryland, 373 U.S. 83 (1963) were violated. See also Gray v. Netherland, 518 U.S. 

152, 165 (1996) (The State is not entitled to knowingly sandbag the defense any 

more than it is permitted to knowingly mislead a jury or a judge.). The factual 

allegations show that the State “subvert[ed] the truth-seeking function of the trial by 

obtaining a conviction or sentence based on deliberate obfuscation of relevant facts.” 

Garcia v. State, 622 So. 2d 1325, 1331 (Fla. 1993). See Alcorta v. Texas, 355 U.S. 

28, 31 (1957) ("It cannot seriously be disputed that Castilleja's testimony, taken as a 

whole, gave the jury the false impression that his relationship with petitioner's wife 

was nothing more than that of casual friendship.”). 

The 81 handwritten pages establish that in Mr. Jimenez’s case, the prosecution 

and law enforcement failed to act in good faith and with the integrity that is 

                                                 
best, intentionally misleading. He was unaware that Ojeda was hiding favorable 
information from trial counsel.  
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foundational to a properly functioning and reliable criminal justice system. See 

Waterhouse v. State, 82 So. 3d 84, 104 n.11 (Fla. 2012) (“[C]ases in which a witness 

comes forward years after a defendant is convicted of capital murder and contends 

that the police provided false information in a document are not common, and should 

not be deemed the norm in capital murder investigations. Instead, as asserted by 

Waterhouse, attorneys and judges should be able to rely upon the veracity of a 

police report.”) (emphasis added); Mungin v. State, 79 So. 3d 726, 737 (Fla. 2011) 

(“We are troubled by the possibility that a false police report was submitted and then 

relied upon by defense counsel”); Banks v. Dretke, 540 U.S. 668, 676 (2004) (“When 

police or prosecutors conceal significant exculpatory or impeaching material in the 

State's possession, it is ordinarily incumbent on the State to set the record 

straight.”).11 

Here, the defense could not have known that the State did not comply with 

Rule 3.220 (b)(1)(C). The defense could not have known that it could not rely on the 

veracity of Detective Ojeda’s police report and the discussion therein regarding the 

October 5, 1992 interview of Mr. Jimenez at 3:55 pm, nor did the defense known it 

could not rely on the veracity of Detective Diecidue’s and Detective Ojeda’s 

                                                 
11 Law enforcement officers’ conduct that seeks to deceive or hide favorable 

information from a judge, a jury, or defense counsel, is imputed to the prosecutor. 
See Guzman v. Sec’y, Dep’t. of Corrections, 663 F.3d 1336, 1349 (11th Cir. 2011). 
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deposition testimony regarding what statements had been made by Mr. Jimenez 

during that interview. 

As a result of the information revealed in the 81 handwritten pages of NMPD 

records, the reliability of Mr. Jimenez’s trial and its outcome is shattered due to the 

efforts of Detective Ojeda and Detective Diecidue to deceive and hide information 

favorable to Mr. Jimenez. 

STATEMENT OF THE CASE AND FACTS 

A. Procedural History as to Current Appeal. 

On July 18, 2018, the Governor signed Mr. Jimenez’s death warrant and 

scheduled his execution for August 14, 2018. Mr. Jimenez’s counsel was notified at 

4:00 pm on July 18 of the Governor’s action. Shortly thereafter, this Court issued an 

order directing proceedings in the circuit court to be completed by 3:00 PM on July 

31, 2018. 

The circuit court then issued its scheduling order on July 19, 2018. It directed 

Mr. Jimenez to file his requests for public records by 3:00 pm on Friday, July 20, 

2018, i.e. 47 hours after notice of the warrant had been received. Mr. Jimenez then 

rushed to meet that deadline.12 

                                                 
12 Rule 3.852 (h) provides that public records request under (h) are to be 

made within 10 days of the signing of a death warrant. However due to the shortness 
of the death warrant and this Court’s scheduling order, the circuit court did not 
accord Mr. Jimenez’s counsel the 10 days set out in the rule. 



15 

One of Mr. Jimenez’s Rule 3.852 (h) requests for additional public records 

was directed to the North Miami Police Department (NMPD). While the NMPD did 

file an objection to the 3.852 (h) request for additional public records as overbroad 

and unduly burdensome, it also sent its records to the records repository on July 20, 

2018. This was documented in a Notice of Compliance By Law Enforcement 

Agency in which the NMPD confirmed its “delivery of public records involving this 

case to the records repository of the Secretary of State.”13 The NMPD on July 20, 

2018, also filed a Notice of Delivery of Exempt Public Records To Records 

Repository. Counsel for the NMPD at the July 23 hearing on Mr. Jimenez’s public 

records requests confirmed that any and all of its records that Mr. Jimenez requested 

were copied on to a CD and mailed to the records repository on the evening of July 

20.14 

Following the July 23 hearing, the circuit court entered an order denying Mr. 

Jimenez’s 3.852 (h) request made on the NMPD. The court essentially sustained the 

                                                 
13 At a hearing on July 23 on the public records requests, counsel for the 

NMPD indicated that after receiving the (h) request, it had copied on to a CD all of 
its records pursuant to the request for “any and all” of its records regarding Mr. 
Jimenez on the evening of July 20 and mailed the CD to the records repository 
without redacting any confidential information or claiming any exemptions. 

14 At the July 23 hearing, counsel for the NMPD reported that on July 20 all 
of the records in its possession had been sent to the repository: “We transmitted 
every single investigative file we have in our custody.” (6PC-R. 795).  
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NMPD’s objection. The order noted that the NMPD had objected to the request as 

overly broad, overly burdensome, and unlikely to lead to a colorable claim. 

On July 25, 2018, the records sent by the NMPD were received by the records 

repository. Mr. Jimenez’s counsel learned this because he had been checking with 

the repository in light of the notice of delivery that the NMPD had filed.15 After its 

receipt of the NMPD records, the repository told counsel’s investigator.16 But, the 

records repository also advised the investigator that Mr. Jimenez would not be given 

access to those records unless he obtained a court order authorizing access. The 

repository did provide Mr. Jimenez with a document labeled Transmittal/Receipt 

Transfer of Capital Collateral Postconviction Records To The State Archives which 

documented the repository’s receipt of the CD from the NMPD on July 25, 2018. 

On July 27, 2018, Mr. Jimenez filed a Motion For Access To North Miami 

Police Department’s Public Records Submission To The Records Repository. He 

reported that the repository would not grant him access to the NMPD records without 

a court order because the NMPD had said that the records contained confidential and 

exempt records.17 In the motion for access, Mr. Jimenez referenced the July 23 

                                                 
15 Pursuant to the circuit court’s scheduling order, Mr. Jimenez prepared and 

filed a Rule 3.851 motion on July 24.  

16 The NMPD sent the records on a CD via the US Mail, which is why the 
repository did not receive the CD until July 25. 

17 The repository’s position was based upon the notice of delivery in which 



17 

hearing on the public records request, at which counsel for the NMPD stated her 

concerns with the offer by Mr. Jimenez’s counsel to travel to Tallahassee and review 

the records there: “The only concern with that, Your Honor, is that the records that 

were transmitted on Friday are unredacted.” (6PC-R. 795). After an inquiry by the 

circuit court, counsel for the NMPD elaborated: 

So, we did what the request asked of us, we copied any 
and all records in regard to Jose Jimenez, we scanned 
them, put them on a CD and transmitted them to the 
Secretary of State. Right now they are up there in full form 
with no redactions, probably a wealth of confidential and 
exempt information because back at this time we didn’t 
have a protection for driver’s license numbers, social 
security numbers and what not. So, that’s the City’s only 
concern, but we do feel that there should be some 
comparison between what is already up there and available 
at the Secretary of State and what we’ve recently 
transmitted. 

(6PC-R. 796).18 

                                                 
the NMPD had indicated that the records were being provided “without being 
redacted, sealed, and the nature of the public records and the legal basis under which 
the public records are exempt have been identified.”  

18 Counsel for the NMPD said that it had “no way to verify if prior records 
had been requested from NMPD, and if they had been requested, what those records 
were.” (6PC-R. 790). Counsel for the NMPD then said that due to the time crunch, 
“we chose to use our time to go ahead and transmit all of the files we had, but 
obviously, we didn’t have time to redact it.” (6PC-R. 791). The reason she suggested 
that someone should compare what the NMPD sent on July 20 with what had been 
sent to the repository previously was because “[i]t was not until today [July 23] that 
I was able to verify that there had been a prior request, that [records] had been 
submitted by the North Miami Police Department on January 3rd of 2000.” (6PC-R. 
791). Further, counsel for the NMPD advised that “[w]e don’t know what files are 
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In Mr. Jimenez’s motion for access, he explained: 

To the extent that in his rush to submit his Rule 3.852 (h) 
request on July 20, 2018, as directed in the scheduling 
order issued on July 19, Mr. Jimenez failed to explain that 
the request was “related to, or, would relate to a colorable 
post-conviction claim, he does so herein within ten days 
of the signing of his death warrant. The Florida Supreme 
Court has recognized access to the public records of law 
enforcement agencies is necessary for a capital collateral 
defendant to discover violations of Brady v. Maryland, 
373 U.S. 83 (1963). The Florida Supreme Court long ago 
recognized that obtaining the public records of law 
enforcement agencies involved in a capital prosecution 
was warranted because such public records were 
reasonable calculated to lead to the discovery of 
constitutional violations in the capital prosecution, 
particularly constitutional claims based upon Brady v. 
Maryland. Provenzano v. Dugger, 561 So. 2d 541, 546-47 
(Fla. 1990). The connection between access to law 
enforcement’s public records and Brady claims that the 
Florida Supreme Court found that the denial of access to 
the public records could be pled in a Rule 3.850 motion 
within a Brady claim as had been done in Provenzano, 561 
So. 2d at 546 (“Provenzano asserts that had his request to 
examine the state attorney's file been granted, he would 
then have been in a position to make specific Brady 
allegations.”). The Florida Supreme Court explained: 
“where a defendant's prior request for the state attorney's 
file has been denied, we believe that it is appropriate for 
such a request to be made as part of a motion for 
postconviction relief.” Id. at 547. In Provenzano, the 3.850 
claim regarding the failure to provide access to public 
records was pled as a Brady claim. Id. at 546 (“Provenzano 
makes no factual allegations in support of his contention 
that the prosecutor withheld exculpatory evidence in 
violation of Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 

                                                 
already at the Secretary of State versus what we have currently.” (Id.). 
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1194, 10 L.Ed.2d 215 (1963). Rather, he contends that the 
court erred in refusing to require the state attorney to 
provide access to the state attorney's file on Provenzano's 
prosecution under the public records law, chapter 119, 
Florida Statutes (1989). Provenzano asserts that had his 
request to examine the state attorney's file been granted, 
he would then have been in a position to make specific 
Brady allegations.”). The Florida Supreme Court reversed 
and remanded for the circuit court for a determination of 
what public records were in the prosecution’s trial files 
and subject to disclosure to Provenzano. “In the event a 
disclosure is ordered, the defendant will then have an 
opportunity to amend his motion to allege any Brady 
claims which might be exposed.” Provenzano v. Dugger, 
561 So. 2d at 547. 

(6PC-R. 622-23). 

In his motion, Mr. Jimenez advised: 

Mr. Jimenez’s counsel affirms that in the event that 
additional Brady material is within records, he would not 
disclose any of those records public without permitting the 
requisite redactions to be made, which counsel did in the 
nearly identical circumstances in Asay v. State, 210 So. 3d 
1 (Fla. 2016). 

(6PC-R. 622-23). He then asserted: 

Here, the North Miami Police Department has provided 
the records in question to the repository. What is the harm 
in allowing Mr. Jimenez’s counsel the opportunity to 
review those records on the condition that no records be 
disclosed without providing the North Miami Police 
Department the opportunity to make any necessary 
redactions. If there is nothing in the records that further 
supports Mr. Jimenez’s Brady claim, then counsel will 
have nothing to plead in a motion for collateral relief. The 
only inconvenience will be to Mr. Jimenez’s counsel; the 
only man hours expended will be those of counsel. 



20 

(6PC-R. 624-25). 

On July 30, 2018, the circuit court issued an order granting Mr. Jimenez’s 

motion with the caveat that counsel “is not allowed to release any confidential or 

exempt records without permission from this court” (6PC-R. 704). 

After receiving this order, counsel’s investigator contacted the repository and 

provided the circuit court’s order. Soon on the afternoon of July 30, the repository 

began emailing Mr. Jimenez counsel with the NMPD records divided up and 

attached to nine emails. The repository also sent a CD that contained all of the 

NMPD records to counsel via an overnight delivery service. The CD was received 

by counsel on July 31, 2018. 

On July 31, 2018, Mr. Jimenez’s counsel had his investigator travel to 

Tallahassee in order to go to the repository and make a side by side comparison of 

the 1999 submission and the 2018 submission that counsel for the NMPD had 

indicated was warranted. On August 1, 2018, both the investigator and Mr. 

Jimenez’s counsel began to examine the NMPD’s 2018 submission. Soon, both 

counsel and his investigator noticed handwritten pages that neither recognized. On 

August 2, the investigator went to the repository and physically examined the 1999 

submission of records from the NMPD, which she compared to the 2018 submission. 

Ultimately, she found that there were at least 81 handwritten pages in the 2018 that 

were not in the 1999. 
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A review of the transmittal/receipts prepared in connection with the 1999 

submission of records by NMPD did not reflect that the NMPD had withheld records 

in 1999 or claimed any of the records sent were exempt or confidential. Counsel 

found no indication that any records were withheld or were claimed to be exempt 

from the public records law. Thus, there was nothing in the records that repository 

provided to Mr. Jimenez’s collateral counsel in 2000 to alert him to the possibility 

that there were additional NMPD records besides those that he received from the 

repository pursuant to Rule 3.852 as amended effective October 1, 1998. 

Mr. Jimenez’s counsel then looked to the content of those 81 pages - what 

information was contained on those pages. 19  This required deciphering the 

handwritten words on each page, and ascertaining where possible who had penned 

what was written. This provided insight into the purpose of a particular handwritten 

page and what the handwritten pages had recorded. Then, each page had to be 

understood in the context of the criminal proceedings resulting in Mr. Jimenez’s 

conviction. This was a time consuming process that had to be conducted under the 

exigencies of a death warrant. As he struggled to read the handwritten notes in their 

proper context, Mr. Jimenez began to see that there was important information 

                                                 
19 Because he had to file Mr. Jimenez’s initial brief in Case No. SC18-1247 

by 3:00 pm on August 3, counsel was not really able to start this review of those 81 
pages and their content until after that brief was filed.  
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locked into those handwritten pages that was not only favorable to Mr. Jimenez, but 

also that the information had not been previously disclosed by the State. 

Counsel was not able to really focus on the records until August 3, and it was 

on August 4 that he really began to understand that they did contain undisclosed 

favorable information. With that recognition, Mr. Jimenez’s counsel decided he had 

to get a 3.851 motion filed as soon as he counsel on Monday, August 6, even though 

he had not been able to complete an evaluation of all 81 pages, nor investigate 

beyond the handwritten notes themselves due to the requirement that he have the 

circuit court’s permission to release any of the records (7PC-R 16-53). 

After the 3.851 motion was filed on August 6, counsel continued to review 

the 81 pages in order to see what else could be gleaned from them. Mr. Jimenez also 

filed a motion asking the circuit court’s permission to release the 81 handwritten 

pages that were in the NMPD records sent to the repository in 2018 (7PC-R 13-15). 

Without the circuit court’s permission to release those 81 pages, counsel ability to 

more fully investigate was severely limited. 

By the time of the case management hearing on August 8, 2018 (7PC-R 236-

310), counsel had been able to develop a fuller understanding of the significance of 

the information he was gleaning from the 81 pages. After the hearing, counsel 

realized that 3.851 motion filed on August 6 was already out of date in that it did 

reflect the fuller picture that was coming together of the Giglio/Brady violations 
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revealed by the 81 handwritten pages. So, he prepared a motion to amend the 3.851 

motion which he completed and filed at about 8:00 am on August 9, 2018 (7PC-R 

158-65). 

A couple of hours after the motion to amend was filed, the circuit court denied 

it (7PC-R 166). At the same time that the motion to amend was denied, the circuit 

court issued an order granting Mr. Jimenez permission to release the 81 handwritten 

pages (7PC-R 228). By the time that Mr. Jimenez was able to prepare and file a 

notice of filing of the 81 pages, the circuit court had already entered an order 

summarily denying the 3.851 motion itself (7PC-R 167-221). In this order, the 

circuit court announced that a motion for rehearing of its summary denial would not 

be entertained.20 

On the morning of August 10, 2018, Mr. Jimenez filed a total of three notices 

of filings. Besides filing the 81 handwritten pages (7PC-R 667-700), Mr. Jimenez 

sought to proffer documents that he would have relied upon and presented had he 

been able to file a motion for rehearing and have it heard (7PC-R 311-666). He also 

sought to insure that the record included documents that had been available to his 

trial counsel which he believes would have taken on greater importance had the 

                                                 
20 A more detailed analysis of the circuit court’s order summarily denying 

the 3.851 motion is set forth in Argument II, and for that reason is not also set forth 
here as well. 
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undisclosed favorable information gleaned from the 81 handwritten pages been 

disclosed at or before trial. 

Shortly before 2:00 pm on August 10, Mr. Jimenez filed his notice of appeal 

and perfected this appeal (7PC-R 770). Later that afternoon, this Court entered a stay 

of Mr. Jimenez’s execution and issued a briefing schedule. This Initial Brief follows. 

B. Statement of the Facts from Trial and Prior Appeals. 

Mr. Jimenez was charged by indictment on October 21, 1992, in Dade County, 

Florida with one count of first degree murder and one count of burglary with an 

assault (R 1-2). The criminal offenses were alleged to have occurred on October 2, 

1992 in a North Miami apartment complex. Two women who lived on the second 

floor of the complex next to the victim’s apartment heard noises seemingly coming 

from the victim’s apartment at about 8:10 pm.21 When investigating the noise, they 

saw the front door of the victim’s apartment was ajar. One of them went to push it 

                                                 
21 One of the women had returned to the complex with two other women and 

groceries at 7:55 pm. The 3 women had seen Mr. Jimenez in the parking lot which 
was under the 2nd floor. Mr. Jimenez, who resided in a 3rd floor apartment in the 
parking lot which was under the 2nd floor, appeared to have descended the stairs 
leading down from the 2nd floor. He was walking to the southeast away from the 
complex. 
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open.22 But, the door was pushed shut from inside the apartment and locked.23 

Alarmed, the women called the police.24 At 8:20 pm, police were dispatched and 

arrived by 8:21 pm. A key to the victim’s apartment was obtained. Entering, police 

discovered the victim, Phyllis Minas, lying in blood on the floor.25 She had been 

                                                 
22 A third woman, who lived in an apartment on the 3rd floor and had been 

one of the three women who had seen Mr. Jimenez in the parking lot at 7:55 pm, had 
given a sworn statement in which she reported that the women on the 2nd floor had 
called out to her after they all heard the strange noises and started looking for the 
source. The third woman swore that she had descended the stairs down to the 2nd 
floor and was present when the one woman went to push the front door open. She 
specifically recalled the door being pushed shut from the inside and hearing the bolt 
lock be engaged. This third woman was not called by the State to testify at Mr. 
Jimenez’s trial. 

23  At Jimenez’s trial, the State argued that Minas’ assailant was in her 
apartment and had been the one to push the front door closed and then lock it with 
the two women standing outside the apartment at about 8:10 pm. 

24 The women who testified at trial reported that Mr. Jimenez appeared after 
descended the stairs from the 3rd floor and spoke with them about what was going 
on. After a brief discussion, he asked if he could use someone’s phone to call a cab. 
Records from the cab company showed that a call from “Jose” was received at 8:20 
pm requesting a cab pick him up at Mr. Jimenez’s apartment complex. This 
information was readily available to document exactly when Mr. Jimenez placed his 
call for a cab. 

25 At the trial, the State presented testimony that there was no sign of a forced 
entry or exit. Other than through the front door, the only other way to possible leave 
the victim’s apartment was by using the balcony on the west side of the building. 
Due to the close proximity of a neighboring apartment’s balcony, it was easy to cross 
the one-foot gap between the balconies. Then, it would be necessary to either gain 
entry to the neighboring apartment or jump, fall or drop from one the balconies to 
the ground. The distance was about eight to ten feet. One of the first police officers 
entering the victim’s apartment had gone on to her balcony right after entry into the 
apartment and noticed directly under the balcony, a white van was parked. The 
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stabbed. She was conscious and transported to a hospital. She was pronounced dead 

upon arrival at the hospital. 

Mr. Jimenez’s trial began on October 3, 1994.26 The State’s case was based 

on circumstantial evidence as the State acknowledged in its closing argument (T 

891). Four circumstances were cited: 1) A pinky fingerprint found on the inside of 

the front door was matched to Jimenez; 2) The complex’s custodian claimed to have 

seen Jimenez drop from a second floor balcony of the apartment next to the victim’s 

apartment between 7:45 pm and 8:00 pm on the night of the murder;27 3) The 

medical examiner opined that the victim was likely stabbed by a right handed man; 

                                                 
officer reported that the presence of the white van provided a good means of 
accessing the balcony from below as well as a way to exit the balcony getting first 
to the roof of the van and then descend to the ground. 

26 Details regarding the discovery process and what was disclosed to Mr. 
Jimenez are discussed in some detail in Argument II and for that reason are not set 
forth here as well. 

27 According to a police report, the custodian told the police at about 9:00 
pm on October 2 that he had seen a white male drop from the balcony adjoining 
Minas’ balcony shortly before 8:00 pm. When shown a photo of Mr. Jimenez, the 
custodian identified him as the man who dropped from the balcony and walked north 
past the custodian, headed toward 138th street which was on the opposite end of the 
complex from where Jimenez’s 3rd floor apartment was located. A police officer 
who had spoken with the custodian testified that the custodian had told him that the 
white male had gone from the balcony on to the white van and then to the ground. 
The custodian at trial denied have seen the white van. Though initially indicating the 
white male was 5”9” and weighed 190 lbs, the custodian’s later statements and trial 
testimony was that the white male was “fat” and weighed somewhere between 250 
and 300 lbs.  
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and 4) When talking with his probation officer on October 5, Jimenez advised her 

the police had surrounded his parent’s home where he was located because they 

wanted to speak with him about a stabbing, and according to Detective Ojeda, he 

had told Jimenez that he wanted to speak to him about burglaries, not a stabbing, and 

further that only the assailant would have known on October 5 that the victim had 

been stabbed. Detective Ojeda maintained that he had not told any civilians that Ms. 

Minas had been stabbed, so it was not known to anyone but the assailant Ms. Minas 

had been stabbed.28 

The defense argued in its guilt phase closing that Mr. Jimenez did not stab nor 

kill Minas. As to the armed burglary count, the defense argued that: “Detective 

Pearce told you, and he’s a crime scene specialist, that there is no point of entry. 

Now, with no point of entry that leads one to conclude that the perpetrator of this 

crime gained entry by knocking on the door and having Phyllis Minas open it.” (T 

907). In the State’s rebuttal closing, the prosecutor argued “The defendant entered, 

and what’s important to us is he remained in the dwelling. He went in and he stayed 

there long enough to kill her, and didn’t have permission or consent of the person to 

                                                 
28 No one saw Jimenez enter Minas’ apartment or exit her apartment. The 

front door was on a catwalk that ran the length of the second flood. A patio door 
opened on to a balcony on the opposite of the apartment building. While many of 
the apartments had balconies on the back side of the building, the balconies were 
separated from the neighboring balcony by just a foot making it easy for someone to 
go from one balcony to the neighboring balcony. 
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enter or remain in the dwelling.” (T 930) (emphasis added). In the rebuttal closing, 

the prosecutor argued: “Well, certainly if he got in that apartment for some reason 

with her consent we all know she didn’t consent for him to remain in her apartment 

and kill her. When he began that attack any consent that might have existed in 

anyone’s imagination is gone.” (T 930). 

On October 6, 1994, the jury found Mr. Jimenez guilty on both counts of the 

indictment: first degree murder and armed burglary of an occupied dwelling (T. 

957).29 

On November 10, 1994, a penalty phase was conducted. In the State’s closing, 

the jury was told that its verdict finding Jimenez guilty of armed burglary established 

that the “in the course of a burglary” aggravator had already been found (T. 1090). 

The prosecutor advised that as to the jury’s sentencing recommendation, “[o]ur 

legislature made a decision for you, like it or not, and no one wants to participate in 

a process where a life will be taken.” The jury was told, “[y]ou all took an oath to 

follow the law, and you promised you would follow the law, and whether or not you 

like the law”. Then, the prosecutor told the jury, “[t]he death penalty has been 

imposed in this case by the actions of this defendant upon Phyllis Minas, a victim 

                                                 
29 Additional details regarding the evidence presented at trial and the State’s 

arguments in the guilt phase are set forth in Argument II and for that reason are not 
set forth here as well. 



29 

who was not protected by the law, lawyer, or Court or legal safeguard. A victim not 

given an opportunity to plead her case or present to you mitigating factors.” (T. 

1095). The jury returned a unanimous recommendation of death (R 487). 

On December 14, 1994, the judge followed the jury’s death recommendation 

and imposed a sentence of death on the first degree murder conviction (R 529; T. 

1138). In her sentencing order, the judge found 4 aggravators: 1) the defendant was 

on community control at the time of the offense; 2) the defendant was previously 

convicted of resisting arrest with violence; 3) the homicide occurred in the course of 

a burglary; and 4) the homicide was especially heinous, atrocious or cruel. The judge 

found one statutory mitigator and 2 nonstatutory mitigators. The judge also imposed 

a life sentence on the armed burglary conviction and ran it consecutive to the death 

sentence. 

On direct appeal, this Court affirmed. Jimenez v. State, 703 So. 2d 437 (Fla. 

1997), cert. denied, 523 U.S. 1123 (1998). This Court rejected a challenge to the 

sufficiency of the evidence supporting the burglary conviction, and stated, “[n]either 

forced entry nor entry without consent are requisite elements of the burglary statute.” 

Id. at 441. This Court also found the use of the burglary conviction as an aggravator 

was proper. Id.30 

                                                 
30  Further, this Court found Jimenez’s arguments that the prosecutor’s 

penalty phase closing argument violated Caldwell v. Mississippi, 472 U.S. 320 
(1985), and Campbell v. State, 679 So. 2d 720 (Fla. 1996), were unpreserved. 
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On January 28, 1998, this Court’s mandate issued. On October 18, 1998, the 

Attorney General gave notice to the Department of Corrections and the State 

Attorney of that they were obligated to provide their public records regarding 

Jimenez to the repository pursuant to the newly amended Rule 3.852 which was 

effective on October 1, 1998.31 The State Attorney had to notify all law enforcement 

agencies of their obligation to submit their public records regarding Jimenez to the 

repository. The repository received submissions from the State Attorney, the North 

Miami Police Department, the Miami-Dade Police Department, and the Department 

of Corrections. The repository sent a copy of all the public records that it had been 

provided to Jimenez’s collateral counsel. 

On January 31, 2000, a Rule 3.850 motion was filed in Jimenez’s case. The 

verified motion raised six claims (1PC-R. 29-36). On March 10, 2000, the motion 

was amended and a seventh claim was added based upon Delgado v. State, 776 So. 

2d 233 (Fla. 2000).32 The State filed a response. On June 8, 2000, the circuit court 

                                                 
Jimenez, 703 So. 2d at 442. 

31  Rule 3.852 (h) provided: “If the mandate affirming the defendant’s 
conviction and sentence of death was issued prior to October 1, 1998, and no initial 
public records requests have been made by collateral counsel by that date, the 
attorney general and the state attorney shall file notifications with the trial court as 
required by subdivisions (d) and (e) of this rule.” 

32 In Delgado, this Court addressed the statute defining the criminal offense 
of burglary. Delgado challenged his conviction of having committed an armed 
burglary on August 30, 1990. As the opinion explained: “The issue for th[e]Court to 
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entered its order denying the motion to vacate (1PC-R. 91). 

An appeal was filed and a new trial was sought on the basis of Delgado v. 

State. However, this Court found that Delgado was not retroactive under Witt v. 

State, 387 So. 2d 922 (Fla. 1980), and affirmed the denial of postconviction relief. 

Jimenez v. State, 810 So. 2d 511 (Fla. 2001). Certiorari review was denied by the 

U.S. Supreme Court. Jimenez v. Florida, 535 U.S. 1064 (2002). 

On December 11, 2002, Jimenez filed a habeas petition in this Court which 

raised a number of issues, including a claim based upon Ring v. Arizona, 536 U.S. 

584 (2002). On June 10, 2003, this Court denied the petition in an unpublished 

opinion. Jimenez v. Crosby, 861 So. 2d 429 (Fla. 2003). A motion for rehearing was 

denied on November 14, 2003. 

                                                 
consider is whether the phrase ‘remaining in’ found in Florida’s burglary statute 
should be limited to situations where the suspect enters lawfully and subsequently 
secretes himself or herself from the host.” Delgado, 776 So. 2d at 238. The Court 
wrote: “[t]he question before this Court is whether the Legislature intended to 
criminalize the particular conduct in this case as burglary when it added the phrase 
‘remaining in.’” Id. at 239-40. The Court concluded that the burglary statute was 
meant to “appl[y] only in situations where the remaining in was done surreptitiously. 
This interpretation is consistent with the original intention of the burglary statute. In 
the context of an occupied dwelling, burglary was not intended to cover the situation 
where an invited guest turns criminal or violent.” Id. at 240. This reading of the 
burglary statute was treated as governing the question of whether Delgado had 
committed a burglary on August 30, 1990. In Delgado, the Court specifically 
referenced the discussion of the burglary statute and the finding of sufficient 
evidence to support the burglary conviction in Jimenez, 703 So. 2d at 44, and receded 
from its decision there.  
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On May 24, 2004, Jimenez filed another habeas petition with this Court which 

relied upon new case law. Jimenez argued that under the decisions in State v. Ruiz, 

863 So. 2d 1205 (Fla. 2003), and Fitzpatrick v. State, 859 So. 2d 486 (Fla. 2003), 

his burglary conviction violated his right to due process. He also relied upon Bunkley 

v. Florida, 538 U.S. 835 (2003). He presented a separate argument based on 

Crawford v. Washington, 541 U.S. 36 (2004), and contended that his confrontation 

rights had been violated by the introduction of hearsay at his penalty phase. On 

March 18, 2005, an order denying the petition. 

Mr. Jimenez filed a second Rule 3.851 motion on April 28, 2005, which 

included claims based on Brady and ineffective assistance of counsel (2PC-R. 68-

93). The motion was summarily denied on September 9, 2005. Rehearing was denied 

November 7, 2005. Mr. Jimenez appealed, and this Court affirmed. Jimenez v. State, 

997 So. 2d 1056 (Fla. 2008). Rehearing was denied on January 29, 2009. 

On November 29, 2010, Mr. Jimenez filed a third Rule 3.851 motion that was 

premised on Porter v. McCollum, 558 U.S. 30 (2009). The motion was denied on 

February 11, 2011 (3PC-R. 134-40). 

On March 20, 2013, Jimenez filed a fourth Rule 3.851 motion based on 

Martinez v. Ryan, 132 S. Ct. 1309 (2012). The circuit court denied the motion on 

April 25, 2013. Rehearing was denied on June 10, 2013 (3PC-R. 211-13, 274-75). 

Jimenez appealed, and this Court affirmed on October 29, 2014. Jimenez’s petition 
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for a writ of certiorari was denied by the U.S. Supreme Court on March 30, 2015. 

Jimenez v. Florida, 135 S. Ct. 1712 (2015). 

On January 11, 2017, Jimenez filed a fifth 3.851 motion on the basis of Hurst 

v. Florida, 136 S. Ct. 616 (2016), and Hurst v. State, 202 So. 3d 40 (Fla. 2016). The 

motion was amended with a claim based upon the March 13, 2017 enactment of 

Chapter 2017-1, Laws of Florida. The circuit court denied relief on November 28, 

2017. 

Jimenez appealed on December 26, 2017. On April 2, 2018, this Court ordered 

Jimenez to show cause as to “why the trial court’s order should not be affirmed in 

light of this Court’s decision in Hitchcock v. State, SC17-445.” On May 14, 2018, 

Jimenez filed his response. Thereafter, this Court on June 28, 2018, affirmed. 

Jimenez filed a motion for rehearing which this Court struck on July 18, 2018. Later 

that day, the Governor signed Jimenez’s death warrant and set his execution for 

August 14, 2018. 

Mr. Jimenez filed a sixth 3.851 motion on July 24, 2018. He also filed a Rule 

3.800(a) motion on July 29, 2018, challenging his life sentence on the burglary count 

as illegal. The circuit court denied both motions; the 3.800(a) was denied on July 30, 

and a rehearing motion as to that ruling was denied on July 31, while the 3.851 was 

denied on July 31, 2018. The denial of both the 3.800(a) motion and the 3.851 motion 

were the subject of an appeal to this Court which is currently still pending. Jimenez 
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v. State, Case No. SC18-1247. 

SUMMARY OF THE ARGUMENTS 

The circuit court’s denial of Mr. Jimenez’s motion to amend was not only an 

abuse of discretion, but deprived Mr. Jimenez of his due process right to notice and 

a meaningful opportunity to be heard regarding the 81 handwritten pages of NMPD 

records that he first had access to on July 30, 2018, as well as his Eighth Amendment 

right to a fair opportunity to show that demonstrate that his conviction and death 

sentence stand in violation of the Constitution in light of the favorable information 

gleaned from the newly available 81 handwritten pages of NMPD records. 

Mr. Jimenez is entitled to a new trial and/or a resentencing proceeding. The 

State withheld from Mr. Jimenez material exculpatory evidence prior to and during 

his capital trial and during his collateral proceedings. It was not until July 30, 2018, 

that Mr. Jimenez’s counsel had access to 81 pages of handwritten notes from the 

NMPD which gave rise to the Brady and Giglio violations addressed in this brief. 

Among the information withheld by the State was the fact that Mr. Jimenez himself 

cooperated with, and provided detailed exculpatory evidence to, Detectives Ojeda 

and Diecidue, during his interrogation prior to his invocation of Miranda. When 

specifically asked during their depositions if Mr. Jimenez had said anything about 

the case or provided any exculpatory statements or information, both detectives lied 

and said that Mr. Jimenez had not. They also repeated this lie in the police reports 
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given to trial counsel and relied upon trial counsel. This information, alone and in 

conjunction with the other information contained in the newly-released handwritten 

notes, establishes that confidence is undermined in the guilt and penalty phases of 

Mr. Jimenez’s capital trial. The law enforcement officers’ efforts to deceive trial 

counsel and the courts amounts to a gross violation of Mr. Jimenez’s due process 

rights. This misconduct must not be tolerated in the judicial system. Relief is 

warranted. 

ARGUMENT 

I 

THE LOWER COURT ABUSED ITS DISCRETION 
IN REFUSING TO ALLOW MR. JIMENEZ TO 
AMEND HIS RULE 3.851 MOTION AND 
DEPRIVED MR. JIMENEZ OF HIS DUE PROCESS 
RIGHT TO NOTICE AND A MEANINGFUL 
OPPORTUNITY TO BE HEARD, AS WELL AS A 
FAIR OPPORTUNITY UNDER THE EIGHTH 
AMENDMENT TO SHOW THAT HIS 
CONVICTION AND DEATH SENTENCE VIOLATE 
THE CONSTITUTION. 

A. Standard of Review. 

“The standard of review for a trial court’s determination regarding a motion 

to amend a rule 3.850 motion is whether there was an abuse of discretion.” Huff v. 

State, 762 So. 2d 476, 481 (Fla. 2000). Accord Moore v. State, 820 So. 2d 199 (Fla. 

2002) (finding no abuse of discretion when trial court struck defendant’s third 

amended Rule 3.850 motion because counsel could not show “any substantive 
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postconviction allegation that had come to light due to any public records that had 

been belatedly provided” nor was there any showing that “the State caused any 

material deficiency in Moore’s postconviction motions”). However, this Court has 

held that an abuse of discretion is shown where the trial court has not yet rule on the 

3.851 motion that the defendant seeks to amend, and the claim that the amendment 

seeks to raise is timely under the provisions of Rule 3.851 (d). Spera v. State, 971 

So. 2d 754, 759 (Fla. 2007). 

B. The Lower Court Abused its Discretion in Refusing to Allow 
Mr. Jimenez to Amend his Rule 3.851 Motion. 

As noted above, Mr. Jimenez filed the successive 3.851 motion at issue on 

August 6, 2018 (7PC-R. 16-53). As the motion noted the Giglio/Brady claims 

presented in the motion were premised on public record material that Mr. Jimenez 

was first granted access to on July 30, 2018, one week before the 3.851 was filed. 

The 3.851 motion was filed before Mr. Jimenez’s counsel had an opportunity to fully 

evaluate the previously unavailable 81 handwritten pages of NMPD records and 

before he had permission from the circuit court to release and file the 81 handwritten 

pages. From those 81 pages, Mr. Jimenez had gleaned the previously unavailable 

favorable information that was set forth in motion as the basis for the Giglio/Brady 

claims. Under Fla. R. Crim. P. 3.851 (d), Mr. Jimenez had up to one year from when 

he was granted access to the 81 pages to investigate, develop and present the claims 

that rested on the new facts or favorable information gleaned from those 81 
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handwritten pages. 

As he explained in the 3.851 motion, Mr. Jimenez needed to get a 3.851 

motion filed as soon as possible due to the exigencies created by the death warrant 

which set his execution for August 14, 2018. When he filed the 3.851 motion on 

August 6, his scheduled execution was just 8 days away. Because of the need to get 

something filed, Mr. Jimenez explained that his review of the 81 pages was 

incomplete, although ongoing, and an opportunity to amend would be necessary: 

[O]n July 30, 2018, Mr. Jimenez’s counsel began 
receiving the records that NMPD sent to the records 
repository on July 20. His review of the records could not 
begin in earnest until August 1. Because the NMPD had 
asserted that someone needed to compare the records sent 
to the repository on July 20 with those that the NMPD had 
sent in January of 1999, counsel sent his investigator to 
Tallahassee to conduct that comparison. The investigator 
was able to do the comparison on August 2. Quickly it was 
determined that many pages of material provided in July 
2018 had not been provided to the repository in 1999. The 
review of the previously unavailable material is ongoing. 
While counsel has already recognized the exculpatory 
value of certain information in the previously unavailable 
material, it is probable that with more time to continue his 
review he will be able to see the exculpatory value of other 
information in the previously unavailable material. 

(7PC-R. 21-22). 

Mr. Jimenez filed his motion to amend shortly before 8:00 am on August 9, 

2018 (7PC-R. 158-165). The factual basis for his claims set forth in the motion to 

amend were discovered from those 81 pages that were first made available to him 
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on July 30, 2018. The claims set forth in the motion to amend were filed well within 

one year of when he was first able to access those 81 pages, and so the claims 

identified within the motion to amend were timely filed. And the motion to amend 

was filed while the 3.851 that he sought to amend was still pending before the trial 

court. The trial court’s denial of the motion to amend constitutes an abuse of 

discretion. See Gaskin v. State, 737 So. 2d 509, 517-18 (Fla. 1999) (“Gaskin filed an 

initial rule 3.850 motion in March 1995, almost eight months prior to the two-year 

statutory period within which to file such motions. Before the trial court ruled on the 

original motion and before the termination of the statutory time limit, Gaskin filed 

an amended motion asserting five new allegations. Thus, both the original and 

amended 3.850 motions were filed within the statutory two-year time limitation. 

Under these circumstances, it was error for the trial court not to consider the merits 

of the new allegations.”); Pritchett v. State, 884 So. 2d 417, 418 (Fla. 2nd DCA 

2004) (“Because Pritchett sought to file his amended motion within the two-year 

period, as well as before the trial court had ruled on his original claims, it was error 

under Gaskin for the trial court not to consider the additional claim.”). 

Moreover, the denial of the motion to amend and the refusal to consider the 

claims that Mr. Jimenez raised therein deprived Mr. Jimenez of his due process right 

to notice and an opportunity to be meaningfully heard. This Court has long 

recognized that a 3.851 movant must be given an opportunity to amend his pending 
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3.851 motion when public records are ordered disclosed and for the first time made 

available to the death sentenced defendant. See Provenzano v. Dugger, 561 So. 2d 

541, 549 (Fla. 1990) (“the state attorney shall disclose to Provenzano's attorney those 

portions of his file covered by chapter 119 as interpreted in State v. Kokal, 562 So. 

2d 324 (Fla. 1990). The two-year time limitation of Florida Rule of Criminal 

Procedure 3.850 shall be extended for sixty days from the date of such disclosure 

solely for the purpose of providing Provenzano with the opportunity to file a new 

motion for postconviction relief predicated upon any claims under Brady v. 

Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.Ed.2d 215 (1963), arising from the 

disclosure of such files. In this manner, Provenzano will be placed in the same 

position as he would have been if such files had been disclosed when they were first 

requested.”) (emphasis added); Jennings v. State, 583 So. 2d 316, 319 (Fla. 1991) 

(“Therefore, in accordance with Provenzano v. Dugger, 561 So. 2d 541 (Fla.1990), 

the two-year time limitation of rule 3.850 shall be extended for sixty days from the 

date of the disclosure solely for the purpose of providing Jennings with the time to 

file any new Brady claims that may arise from the disclosure of the files.”) (emphasis 

added); Muehleman v. Dugger, 623 So. 2d 480, 481 (Fla. 1993) (“Muehleman has 

sixty days from the date he receives the records to which he is entitled or from the 

date of this opinion, whichever is later, to amend his 3.850 petition to include any 

facts or claims contained in the sheriff's records.”). 
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The denial of Mr. Jimenez’s motion to amend unfairly cuts him off from being 

able to present any claims he discovered within three days of when the 3.851 motion 

was filed and within 10 days of when the records were first provided to Mr. Jimenez, 

even though he filed the motion to amend well within the time Rule 3.852 (d) allows. 

The denial of the motion to amend deprived Mr. Jimenez of a meaningful 

opportunity to be heard on those claims discovered after the 3.851 motion was filed, 

but within 10 days of his gaining access to the records. 

Alternatively, due process was violated if the motion to amend was denied as 

punishment for filing the 3.851 motion before the newly available records were fully 

examined and evaluated when counsel knew the 3.851 motion did not raise all the 

claims and make all the factual allegations that newly available records would give 

rise to. Mr. Jimenez was between a rock and hard place. The incomplete 3.851 

motion was filed knowing that it would need to be amended because Mr. Jimenez’s 

scheduled execution was 8 days away. Denying the motion to amend and indicating 

that a motion for rehearing would not be entertained denied Mr. Jimenez a 

meaningful opportunity to be heard on all of the available claims and denied him a 

fair opportunity to show that his conviction and death sentence were riddled with 

unreliability and stood in violation of the Eighth Amendment. 

This Court in this appeal must accept the motion to amend as though it has 

been granted and include the claims and factual allegations set forth in the motion to 
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amend as part and parcel of the 3.851 motion when determining whether the trial 

court erred in summarily denying the 3.851 motion. In the alternative, the Court 

should reverse and allow Mr. Jimenez a reasonable opportunity to investigate and 

file a fully-pled Rule 3.851 motion. 

II 

MR. JIMENEZ WAS DEPRIVED OF HIS RIGHT 
TO DUE PROCESS UNDER THE FOURTEENTH 
AMENDMENT AND HIS RIGHTS UNDER THE 
FIFTH, SIXTH, AND EIGHTH AMENDMENTS TO 
THE UNITED STATES CONSTITUTION BECAUSE 
THE STATE WITHHELD MATERIAL 
EXCULPATORY EVIDENCE FROM THE 
DEFENSE AND/OR PRESENTED FALSE AND/OR 
MATERIAL EVIDENCE TO THE JURY AND/OR 
MADE FALSE AND MISLEADING STATEMENTS 
TO DEFENSE COUNSEL DURING THE 
DISCOVERY PHASE OF TRIAL AND THE STATE 
FAILED TO HONOR ITS OBLIGATIONS UNDER 
RULE 3.220. WHILE THE SUMMARY DENIAL 
CANNOT BE AFFIRMED WITHOUT AN 
EVIDENTIARY HEARING HAVING BEEN 
CONDUCTED, THIS COURT’S DE NOVO REVIEW 
OF THE 81 HANDWRITTEN PAGES SHOULD 
JUSTIFY A FINDING THAT FALSE AND 
MISLEADING DEPOSITION TESTIMONY OF 
LAW ENFORCEMENT OFFICERS THAT 
CLEARLY WAS MEANT TO DECEIVE MR. 
JIMENEZ’S COUNSEL AND HIDE ANY 
FAVORABLE INFORMATION FROM MR. 
JIMENEZ’S COUNSEL. IT SHOULD ALSO 
JUSTIFY A FINDING THAT THE OFFICERS 
CHOSE TO ABANDON A RELIABLE 
INVESTIGATION AND A SEARCH FOR TRUTH IN 
FAVOR OF A QUEST FOR ANYTHING THAT 
COULD BE USED TO GET MR. JIMENEZ 
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CONVICTED. THIS COURT SHOULD FIND THAT 
A LAW ENFORCEMENT OFFICER’S MINDSET 
THAT WINNING IS MORE IMPORTANT THAN A 
SEARCH FOR TRUTH AND/OR A JUST AND 
RELIABLE OUTCOME CANNOT BE 
TOLERATED, CANNOT BE ACCEPTABLE AND 
MUST REQUIRE THAT MR. JIMENEZ’S 
CONVICTION AND/OR DEATH SENTENCE BE 
VACATED AND A NEW TRIAL AND/OR A 
RESENTENCING ORDERED. 

A. Standard of Review. 

“Determining whether the trial court erred in denying an evidentiary hearing 

on a successive Rule 3.851 motion is a question of law subject to de novo review.” 

Mungin v. State, 79 So. 3d 726, 733 (Fla. 2011). Because the lower court denied Mr. 

Jimenez’s motion without an evidentiary hearing, this Court must accept all factual 

allegations in the motion as true to the extent they are not conclusively refuted by 

the record. Darling v. State, 45 So. 3d 444, 447 (Fla. 2010). “The Court will affirm 

the ruling ‘[i]f the motion, files, and records in the case conclusively show that the 

movant is entitled to no relief.” Mungin, 79 So. 3d at 733 (citation omitted). See also 

Fla. R. Crim. P. 3.851 (f)(5)(B) (providing that a successive postconviction motion 

in a capital case may be denied without an evidentiary hearing if “the motion, files, 

and records in the case conclusively show that the movant is entitled to no relief”). 

B. The Lower Court’s Order. 

At approximately 3:21 PM on August 9, 2018, the lower court served its order 

summarily denying Mr. Jimenez’s Rule 3.851 motion, finding his claims refuted by 
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the record (7PC-R. 166-227). The order comprises 10 ½ written pages along with 

various portions of the trial and other materials that the court believed purportedly 

refuted Mr. Jimenez’s allegations.33 

The introductory section of the court’s order acknowledged that Mr. 

Jimenez’s claims were based on “officers’ handwritten notes alleged to have been 

recently provided by the North Miami Police Department, pursuant to this court’s 

order for disclosure of public records” (7PC-R. 169). 34  Specifically, the court 

acknowledged that Mr. Jimenez pled in his motion that “eighty-one (81) pages of 

                                                 
33 The lower court prohibited Mr. Jimenez from filing a motion for rehearing 

(7PC-R. 177) (“No Motion for Rehearing will be entertained”). Mr. Jimenez 
subsequently filed a detailed objection to the court’s refusal to entertain any 
rehearing motion (7PC-R. 761-65). Subsequent to the case management hearing but 
before the lower court rendered its order denying the 3.851 motion, Mr. Jimenez had 
also filed a motion to amend the 3.851 motion, expanding on the previously-made 
allegations and alleging new facts that came to light upon further inspection of the 
recently-released documents from the NMPD (7PC-R. 158-66). That same day, the 
lower court entered an order denying the request to amend and disallowing any 
rehearing relating to that order as well (7PC-R. 166). 

34 The lower court’s use of the word “allegedly” appears contradictory given 
the denial of the 3.851 motion without affording Mr. Jimenez an evidentiary hearing. 
Mr. Jimenez’s motion set forth extensive factual allegations that the handwritten 
notes sent to the repository by the NMPD on July 25, 2018, had never been disclosed 
by the State either prior to trial or during prior collateral proceedings. The State never 
meaningfully challenged these allegations, instead focusing its argument on the fact 
that defense counsel at trial could have discovered these materials through due 
diligence. At no time did the State meaningfully challenge Mr. Jimenez’s allegations 
regarding diligence; in fact, it insisted that no evidentiary hearing was warranted on 
any aspect of the motion.  
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notes had never appeared in earlier public records releases” and that he alleged that 

“these notes would have either enhanced the ability of defense counsel to impeach 

the officers at trial, or that they reveal ‘unknown’ previous interviews or 

information” (7PC-R. 169).35 The court went on to address, in piecemeal fashion,36 

the various allegations it perceived to have been raised by Mr. Jimenez: 

The court first addressed the notes withheld by the NMPD which reflect the 

substance of statements made by witness Virginia Taranco before her recorded 

sworn statement was taken (7PC-R. 169). The court perceived Mr. Jimenez’s 

allegation to be that “one page of notes reveal a previously unknown interview of 

Ms. Taranco obtained before her taped statement to police began” (Id.) (emphasis 

added). 37  The court determined that this allegation was refuted by the record, 

                                                 
35 Mr. Jimenez’s claims were primarily premised on Brady v. Maryland, 373 

U.S. 83 (1963), and Giglio v. United States, 405 U.S. 150 (1972). While his 
allegations below certainly included argument that the newly disclosed documents 
from the NMPD were impeachment material, they went well beyond that; rather, 
Mr. Jimenez also alleged that the materials withheld from Mr. Jimenez and only 
recently produced days before his scheduled execution would have completely 
altered the entire picture of the crime and of Mr. Jimenez’s actions presented by the 
State. 

36 The lower court did not consider the evidence “collectively”; rather, it did 
what the Supreme Court said it could not do: go through each separately, “item by 
item.” Kyles v. Whitley, 514 U.S. 419, 436 (1995). 

37 This was not the actual allegation made by Mr. Jimenez; it is what the 
State wanted the allegation to be (State’s Response at 4) (“[Taranco] provided a 
taped statement shortly after the murder, which was not only provided to the defense 
prior to trial but has also been in the possession of collateral counsel since at least 
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referring to a transcript of the taped statement of Virginia Taranco that had been 

attached to the State’s response; that statement reveals that one of the officers stated 

to Ms. Taranco: “we spoke to you natural [sic] before we went on tape and 

interviewed you” (Id.). Accordingly, the court determined that “the existence of a 

pre-tape interview was known by the Defendant” and thus “is not newly discovered 

evidence” (Id.).38 

                                                 
the year 2000”). In reality, as the pleadings and arguments below make clear, the 
allegation concerning Ms. Taranco was that the one page of notes of law 
enforcement’s interview of Taranco “provides new and previously unknown 
information” which had been provided to the police by Ms. Taranco (7PC-R. 39). 
While it is true that Mr. Jimenez’s motion stated that this was a “previously unknown 
interview of Ms. Taranco before the taped statement began,” that part of the 
allegation was made under the urgent exigencies of a pending execution date; 
counsel was doing his best under the hurried circumstances. It is clear that the entire 
context of the allegations concerning Ms. Taranco were about the fact that the 
information revealed by Taranco to law enforcement had never been previously 
provided to Mr. Jimenez, not simply the fact that the police had spoken with her 
prior to her taped statement. This is borne out by the remainder of the allegations in 
Mr. Jimenez’s Rule 3.851 motion, which detail extensively the content of the note 
and how it would have made a difference had it not been kept from the defense at 
trial. See, e.g. 7PC-R. 41 (“If the crossed out lines of the notes from the October 7 
interview of Ms. Taranco reflect her actual recall of Mr. Jimenez’s arrival on the 
second floor while the women were outside Ms. Minas’s door trying to get in, then 
the police arrested the wrong person on October 5, 1992, and were likely aware of 
that fact when Ms. Taranco’s initial crossed out statement had Mr. Jimenez arriving 
while she and others were at the door trying to get into the apartment to check on 
Ms. Minas”). 

38 The court also wrote that trial counsel “inquired about the un-taped portion 
of the interview at trial” (7PC-R. 170). There is no reference or citation to any part 
of the trial record to support this conclusion, nor does any attachment to the order 
address the court’s conclusion. There is no reference to the record to support this 
fact because it never happened. Taranco was never asked one question about the un-
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Regarding the note itself, the lower court, without conducting an evidentiary 

hearing, determined (or rather speculated) that the crossed out section was “likely 

due to error, not misconduct” (7PC-R. 170).39 It also determined that the crossed out 

part of the note “is consistent with the bulk of the notes that are not crossed out” and 

is “virtually identical to what Ms. Taranco testified to at trial” (Id.).40 Accordingly, 

the lower court denied this claim as refuted by the record. 

Next, the court addressed Mr. Jimenez’s discovery of heretofore unknown and 

withheld notes of a phone interview with Yvette Imhoff, who was Mr. Jimenez’s ex-

girlfriend and had lived with him in apartment 309 (7PC-R. 170). In determining 

that the claim was without merit and refuted by the record, the court understood Mr. 

                                                 
taped portion of her interview with law enforcement. See TT 627-647 (cross-
examination of Virginia Taranco). 

39 Perhaps the lower court reached this speculative conclusion because it 
determined that the crossed out passage was “consistent with” the other portion of 
the notes that was not crossed out (Order at 4). But this is illogical. If the crossed out 
portion is consistent with Taranco’s later statements, why did the detective cross it 
out? Or was the lower court guessing that the officer mistakenly crossed out a 
statement by Taranco that was consistent with her later statements? This, too, would 
make no sense. This is what evidentiary hearings are for: to ascertain the facts, not 
to engage in guessing games and rank speculation. 

40 Again, if the crossed out part of Taranco’s statement is consistent with her 
later statements and testimony, then why would it be crossed out? And the court’s 
ultimate determination that the crossed out section was “virtually identical” to 
Taranco’s trial testimony is not supported by the record, as Mr. Jimenez will discuss 
in more detail in the argument section of this Brief addressing Taranco’s testimony. 
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Jimenez’s allegation to be the discovery of information that Imhoff had told law 

enforcement “that her infant daughter had made friends with some unidentified 

woman downstairs” and that Mr. Jimenez was alleging that this could have provided 

the defense with evidence to argue that “he had been present in the victim’s 

apartment at a prior time, thus explaining his fingerprint on the door” (Id.). In 

summarily denying this claim on the merits, the lower court referenced a report from 

Detective Ojeda in which Ojeda reported that Mr. Jimenez had once told Imhoff that 

her daughter had made friends with “some lady downstairs” and Imhoff’s own 

statement to Ojeda that she would never let her daughter to inside any of the 

apartments in the building (7PC-R. at 171).41 

                                                 
41 The court’s order acknowledged that the “lady” referenced in Ojeda’s 

report was not named (7PC-R. 171). This, of course, was the point of Mr. Jimenez’s 
current argument: that a handwritten note by Ojeda, not previously disclosed, 
revealed the following: “Phyllis became friend w/ daughter” (emphasis added). The 
next line of the note stated “came home Keychel made friend w/ some lady 
downstairs.” The identification of Phyllis as the “lady downstairs” is the piece of 
information that had not been previously disclosed. The fact that Ms. Minas had a 
friendship with Ms. Jimenez’s girlfriend’s daughter and Mr. Jimenez was aware of 
it provides evidence from which the defense could have argued at trial that Mr. 
Jimenez had a good relationship with Ms. Minas and had been in her apartment on 
occasion, thus explaining the presence of a fingerprint. Indeed, the lack of any 
evidence of how his fingerprint may have been placed in Ms. Minas’ apartment was 
a critical factor relied on by the trial court in denying Mr. Jimenez’s motion for a 
judgment of acquittal at the close of the state’s case. See TT 784 (“In this case, first 
of all, there has been no explanation of the fingerprints other than the fact that the 
defendant has entered other apartments within that complex with permission. No 
evidence was introduced in reference to Ms. Minas’ apartment and him ever being 
in that apartment” (emphasis added). 
 The handwritten note of the telephonic interview with Imhoff also contains a 
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The lower court next addressed Mr. Jimenez’s allegation that the State 

withheld the substance of oral information (reduced to notes by Detectives Ojeda 

and Diecidue) voluntarily given by Mr. Jimenez to law enforcement prior to his 

invocation of his Miranda rights.42 The lower court summarily denied this claim as 

refuted by the record or otherwise “flaw[ed]” for a variety of reasons. Dodging the 

actual issue of the withholding of the information contained in the written notes, the 

lower court found that “Jimenez was aware of what he told the police” so therefore 

he had “every opportunity through discovery to develop the timeline of where he 

had been before, during, and after the killing” (7PC-R. 171). The court also 

concluded that trial counsel “appeared to be aware of, and moved for the suppression 

of, these statements” (7PC-R. 172) (emphasis added). 43  Finally, the court 

determined that Ojeda’s trial testimony “did not offer any evidence about statements 

to him, cooperative, uncooperative, or otherwise. Thus, no opportunity to impeach 

                                                 
cryptic notation: “wh/van unk span/male.” This raises the question as to what 
Ojeda’s discussion with Imhoff was all about and what was said. There is nothing 
about this discussion about a “wh/van unk span/male” in Ojeda’s written report or 
his testimony. The lower court’s order makes no mention whatsoever about this 
withheld note. 

42 The notes can be found at 7PCR-674 and 689-90 of the record in the instant 
appeal. 

43 This is the position urged by the State; unfortunately, the lower court 
adopted it without any meaningful review of the actual record or affording Mr. 
Jimenez an evidentiary hearing, as discussed in Argument II.  
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him could have arisen” (Id.).44 

Next, the lower court addressed Mr. Jimenez’s claim that the recently 

disclosed NMPD notes contained further information regarding Jeffrey Allen, 

specifically handwritten notes by Detective Diecidue of a March 15, 1993, interview 

with Allen, attached to which are handwritten notes from Allen himself. The lower 

court determined that Mr. Jimenez “fails to show how any of the information in the 

letters or notes is ‘newly discovered’ or exculpatory” because the police reports 

detail the “same information that appears on the notes” (7PC-R. 172). Thus, in the 

lower court’s view, “the information, or ability to get the information by the exercise 

of due diligence was present” (Id.).45 Moreover, the court found that Mr. Jimenez 

                                                 
44  The lower court opined that, in its view, Ojeda’s credibility was 

“successfully attacked” by defense counsel at trial, pointing to one brief exchange 
between counsel and Ojeda where Ojeda acknowledged that he did not witness 
someone’s signature on a document when in fact he said that he had (7PC-R. 172) 
(citing to Exhibit 4, TT at 761). This merely establishes that Ojeda was impeached 
with one fact, not that his “credibility” was “successfully attacked.” Given that the 
trial court judge expressly relied on Ojeda’s testimony that he never told Mr. Jimenez 
that the police only wanted to talk to him about a burglary and not a stabbing or a 
murder, it is clear that his credibility was paramount and hardly “successfully 
attacked.” Of course, Mr. Jimenez’s current motion alleged an abundance of facts 
disclosed in 2018 that would have further undermined Ojeda’s credibility on top of 
whatever dubious impeaching value the exchange pointed out by the lower court 
may have had. Detective Ojeda was a practiced and prolific liar, something Mr. 
Jimenez’s jury did not know. 

45 Actually, the notes written by Allen and Ojeda’s handwritten notes from 
his phone conversation with Allen on February 9, 1992, show that Allen was 
functioning as a State agent inside the jail and was speaking with Mr. Jimenez, in 
violation of the invocation of his Sixth Amendment right to counsel. Allen’s service 
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suffered no prejudice because Allen did not ultimately testify at Mr. Jimenez’s trial, 

and this Court had previously addressed other allegations relating to Allen (Id). 

The court next addressed Mr. Jimenez’s allegations that the NMPD had 

withheld, until 2018, a fax coversheet from Steve Sessler to Detective Diecidue 

dated October 16, 1992, establishing contact between Sessler and law enforcement 

as early as October 16, 1992, shortly after Ms. Minas’s death. The court rejected this 

claim because “it was previously raised in the 2005 motion” and found to be without 

merit by the Florida Supreme Court (7PC-R. 173-75). 

Finally, as to Mr. Jimenez’s allegations that the NMPD disclosed new 

information pertinent to Ali Anwar, the cab driver at issue in these proceedings, the 

lower court determined that the “record reveals that all of the information was in the 

hands of the defendant and his counsel, or obtainable through due diligence” and 

that Mr. Jimenez had failed to establish that he was prejudiced “by not being 

provided with these notes at an earlier time” (7PC-R. 177).46 

The lower court’s order indicated that Mr. Jimenez was precluded from filing 

a motion for rehearing (7PC-R. 177). Subsequently, Mr. Jimenez filed a formal 

                                                 
as a state agent was hidden by Ojeda and Diecidue, who falsely represented that the 
first contact they had with Allen was when he was interviewed on March 15, 1993. 

46 However, a note written by Ojeda is of an interview of Ali in September 
of 1993. While Ali was listed by the State as a witness, Mr. Jimenez was never 
advised that Ojeda had interviewed him at any time.  
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objection to the court’s refusal to entertain any motions for rehearing (7PC-R. 761-

65), along with several notices of filing of various items, including the notes 

produced by the NMPD on July 25, 2018. See 7PC-R. 311-567 (information 

available to trial counsel regarding Detectives Ojeda and Diecidue); 7PC-R. 568-

666 (additional material available to trial counsel); 7PC-R. 667-760 (records that the 

Records Repository first received from the NMPD on July 25, 2018). The State 

moved to strike these materials, but the lower court denied this request (7PC-R. 766-

68; 769). Shortly before 2:00 PM on August 10, 2018,47 Mr. Jimenez filed his Notice 

of Appeal to this Court (7PC-R. 770). 

                                                 
47 A 2:00 PM deadline had been set by this Court in an order issued on 

August 10, 2018, wherein the Court, in Mr. Jimenez’s pending appeal from the 
summary denial of a previous Rule 3.851 motion addressing, inter alia, issues 
relating to lethal injection (Case No. SC18-1247), indicated it had received the lower 
court’s order summarily denying the instant Rule 3.851 motion. The Court directed 
Mr. Jimenez to file his Notice of Appeal by 2:00 PM that afternoon. A short time 
later, the Court entered a stay of execution and issued a briefing schedule in the 
instant appeal. The Court also directed that the parties were not to file anything else 
in the lower court absent leave of this Court.  
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C. The State’s Pretrial Failure to Disclose the Information 
Contained in Notes Sent to the Records Repository by the 
North Miami Police Department on July 25, 2018, Violates 
Due Process, Brady, Giglio, and the Rules of Discovery. 

1. The NMPD Notes Establish that Mr. Jimenez Spoke to the 
Officers, Made Oral Statements, and Provided Material, 
Exculpatory Information About the Case. The Police 
Officers Lied at Deposition and in Their Police Reports 
About the Existence of this Information. The Lower Court’s 
Order Rests on Faulty Facts and a Misapprehension of the 
Law, Which Required Disclosure of the Content of Mr. 
Jimenez’s Oral Statements to Law Enforcement. 

In his Rule 3.851 motion, Mr. Jimenez alleged that among the records 

disclosed for the first time in 2018 by the NMPD were handwritten notes 

memorializing information provided to Detectives Diecidue and Ojeda during their 

interview with Mr. Jimenez on October 5, 1992, before Mr. Jimenez formally 

invoked his Miranda rights.48 He alleged that the State did not disclose the fact that 

                                                 
48 Mr. Jimenez was arrested on October 5, 1992. After the police had learned 

that Mr. Jimenez was at his parents’ home, armed police surrounded it and waited 
for Mr. Jimenez to exit the residence and surrender. Before he exited the house, Mr. 
Jimenez had spoken with his probation officer and told her that the police had 
surrounded his parents’ home and were demanding him to surrender. Clearly, he 
knew that he was not free to leave. When he did exit the house and surrender to the 
police, he was placed under arrest. The shoes he was wearing were seized at that 
time. But, the police did not then advise him of his Miranda rights. He was placed 
in a police car and driven to the North Miami Police Department. While in transit, 
the police officer in the car with him did not advise Mr. Jimenez of his Miranda 
rights. Once at the police station, he was made to wait in an interview room, and was 
still given no Miranda warnings. Then at 3:55 pm, Detective Ojeda along with 
Detective Diecidue entered the room and began conversing. According to their 
deposition testimony, they were telling Mr. Jimenez about the charges he faced and 
the evidence that they had collected that would be used against him. He was given 
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he had cooperated with and provided this information to Ojeda and Diecidue, nor 

did it disclose Mr. Jimenez’s oral statements or the precise information he had 

provided to them. Mr. Jimenez alleged that the State failed to disclose this 

information prior to trial, at trial, and during collateral proceedings. When the 

NMPD initially provided its records to the records repository in 1999, the 81 pages 

were not included. The notes in question were not produced by the State or by the 

NMPD until July 25, 2018, merely days before Mr. Jimenez’s scheduled execution. 

Mr. Jimenez’s counsel was not given access to the notes for review until the 

afternoon of July 30, 2018. Counsel was under court order not to disseminate any of 

                                                 
the lengthy statement of the case that was pinned to the indictment. This was so he 
could read the multipage document, and still no Miranda warnings were given. 
According to Ojeda and Diecidue, it was after Mr. Jimenez had indicated that he did 
not wish to also look at the ME’s findings and the interview was at an end, that Mr. 
Jimenez was advised of his Miranda rights. While Diecidue testified in his 
deposition that there was no reason to advise Mr. Jimenez of his Miranda rights 
because he was not talking or saying anything, it is clear that his testimony was 
deliberately misleading and that Ojeda and Diecidue were using a technique that 
some police were trained to use following the decision in Oregon v. Elstad, 470 U.S. 
298 (1985). This technique called for officers to interview the suspect before 
administering Miranda warnings and try to secure a confession or other 
incriminating statement. Then after getting something incriminating, the police give 
the Miranda warnings and see if the suspect would waive those rights feeling that 
he had already let the cat out of the bag. As explained in Missouri v. Seibert, 542 
U.S. 600, 609 (2004), the State would then rely on Elstad to try to get the post-
Miranda warning statement admitted, while the pre-Miranda warning statement was 
clearly inadmissible. The US Supreme Court in Seibert found the use of this 
technique was an improper means of trying to circumvent Miranda v. Arizona, 384 
U.S. 436 (1966). 
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the records provided by the NMPD until leave of court was obtained (6PC-R. 704); 

he ultimately was permitted to disseminate the notes and discuss the notes with 

potential witnesses by court order dated August 9, 2018, an order issued at the very 

same time as the lower court’s order denying the Rule 3.851 (7PC-R. 228). 

Mr. Jimenez’s motion also alleged that the lies and misrepresentations by 

Detectives Ojeda and Diecidue in their pretrial deposition testimony and in their 

police reports violated due process and amounted to a Giglio violation. The State 

“may not subvert the truth-seeking function of the trial by obtaining a conviction or 

sentence based on deliberate obfuscation of relevant facts.” Garcia v. State, 622 So. 

2d 1325, 1331 (Fla. 1993). Admittedly, the pleadings filed below were, due to the 

circumstances, not as fleshed out as counsel would have liked if he had sufficient 

time; Mr. Jimenez requested an opportunity to amend, which was denied. See 

Argument I. But Mr. Jimenez did preserve this issue and, in particular, raised it at 

the case management hearing, a fact recognized and argued by the State. See 7PC-

R. 274. 

The notes by both Detectives Ojeda and Diecidue that memorialize the 

information provided to them by Mr. Jimenez between 3:55PM and 4:45PM on 

October 5, 1992, reveal that, unlike the portrayal depicted by them in their 

depositions and police reports of Mr. Jimenez as a nervous, tearful, fearful, guilty-

minded and uncooperative accused criminal, he was the opposite. He engaged in a 
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dialogue with the officers and provided them a wealth of information, including 

details about his whereabouts on the days and times in question, the layout of the 

apartment building where the homicide took place, and a prior contact with the 

victim on the night of her murder. In other words, he was cooperating with them, 

answering their questions, and providing them with exculpatory information which 

the officers later decided to lie about when specifically questioned on this topic 

during their depositions. Defense counsel knew none of this information. Neither did 

the jury. Neither did the trial court when it relied on Detective Ojeda’s trial testimony 

as credible to deny Mr. Jimenez’s motion for judgment of acquittal. AND neither 

did this Court when it relied on Ojeda’s trial testimony that he never mentioned 

wanting to talk to Mr. Jimenez about a “stabbing” before Mr. Jimenez called his 

probation officer. Jimenez v. State, 703 So. 2d 437, 441 (Fla. 1997) (“Finally, 

Jimenez told Rochelle Baron that the police wanted to talk to him about a stabbing 

when the police never mentioned a stabbing. They told Jimenez they wanted to talk 

to him about some burglaries”). The previously undisclosed information clearly 

shows Ojeda was willing to say or do anything, including testify falsely if it helped 

get a conviction. 

Diecidue’s notes of the information provided by Mr. Jimenez were less 

detailed than the notes Ojeda scribed. According to Diecidue’s notes, found at 7PC-

R. 674, he first indicated that the interview with Mr. Jimenez began at 2:50PM (not 
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3:55 PM as reflected in the police reports and in his deposition testimony). The notes 

reflect that Mr. Jimenez not only provided his Miami Beach address and phone 

number but that he told them that “used phone approx 8:00 p.m. *** called cab went 

down to get cab saw police” (7PC-R. 674). Diecidue’s notes also reflect that Mr. 

Jimenez told him that he “knocked on Phyllis’ door approx. 7:00 – to use phone” 

(Id).49 

                                                 
49 It appears that Diecidue may have first written 8:00 PM but the 8 was 

crossed out and 7:00 written above (674). That Mr. Jimenez told Diecidue and Ojeda 
that he knocked on Ms. Minas’ door at 7:00 PM to use the phone is a critical detail 
that the jury did not know; nor did defense counsel. It is also a detail that the police 
had been previously given by Virginia Wallace, a friend and hairdresser of Ms. 
Minas, two days before they interviewed Mr. Jimenez. Ojeda’s police report reveals 
that on October 3, 1992, the day after the homicide, he received a call from Ms. 
Wallace (7PC-R. 328). Ms. Wallace explained that a week before her death, Ms. 
Minas had a dizzy spell and had fallen, resulting in a bruise to her right hip (Id.). The 
report then stated: 

Ms. Wallace also stated that she spoke with the victim on 
Friday, 10/02/92, the day she was killed at approximately 
7:00 PM. Ms. Wallace stated that nothing seemed unusual 
at that time and no one was at the apartment according to 
the victim. Ms. Wallace stated that the victim confirmed 
her normal appointment with Ms. Wallace for her hair and 
then they hung up. The length of the conversation was 
about 15 minutes. According to Ms. Wallace everything 
was fine at that time. 

(7PC-R. 328) (emphasis added). A handwritten note that appears to be also in 
Ojeda’s handwriting, turned over on July 25, 2018, by the NMPD, confirms the 
substance of the telephone conversation with Ms. Wallace and the information she 
provided to Ojeda on October 3, 1992 (7PC-R. 687). 
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Ojeda’s notes of the substance of the information Mr. Jimenez offered during 

the interview on October 5, 1992, were more detailed than those of Diecidue. 

According to Ojeda’s notes, the interview began at 3:55 PM (7PC-R. 689). The notes 

then detail Mr. Jimenez telling Ojeda and Diecidue about, for example, the 

occupants of various apartments in the complex where the murder took place and 

what clothes he was wearing on that night: 

Lucrecia / Ponce #209 Gomez use phone 

Latins in 308  Friday 8:00 PM – Cab – Virg – 

Latin Virg. #208 

Phyllis #206 or 207 Friday Knocked – on phone 

Skip #310 

Prob. w/Mary 307/306 Music 

Joel Cautious #4 flr Next to Elevator M.B. High 

1st floor Edward 

Wrg – Blue faded jeans – beige t-shirt – hat 

Dk blue “Help Line” – Gold – White Sneakers 

No Drugs 

3:55p Interview began 

4:45 p Interview completed 

(7PC-R. 689). 

The lower court summarily denied Mr. Jimenez’s claim, concluding that (1) 
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there was no obligation on the State’s part to disclose the information provided by 

Mr. Jimenez to Ojeda and Diecidue because Mr. Jimenez “was aware of what he told 

the police” and had “every opportunity” to develop a timeline of where he had been 

before, during, and after the killing, (2) trial counsel “appeared to be aware of, and 

moved for the suppression of, these statements,” and (3) no opportunity to impeach 

Detective Ojeda was available because Ojeda’s trial testimony reveals “that he did 

not offer any evidence about the statements to him, cooperative, uncooperative, or 

otherwise” (7PC-R. 172). Each of the stated bases for summary denial is factually 

flawed and contrary to the record and the law. 

Mr. Jimenez will first set out what trial counsel was led to believe were the 

facts surrounding his interaction with Ojeda and Diecidue before his invocation of 

his Miranda rights at approximately 4:45PM on October 5, 19982, including what 

was said to the police as reflected in the record. These are the facts that were known 

to trial counsel prior to Mr. Jimenez’s trial. Subsequently, Mr. Jimenez will explain 

how the law does not support the lower court’s legal conclusions nor its summary 

denial of this claim. 

a. The police lie to defense counsel about the existence of any 
exculpatory oral statements resulting from their interview of 
Mr. Jimenez on October 5, 1992 

i. Diecidue lies in his pretrial deposition 

Detective Diecidue accompanied Detective Ojeda to the home of Mr. 
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Jimenez’s parents on October 5, 1992 (7PC-R. 393). After knocking on the door 

several times and announcing themselves, no one responded and they went to the 

Miami Beach Police Department to attempt to locate records on the Jimenez family 

(Id.). They obtained a location for Mr. Jimenez’s father’s business and were en route 

to speak with him when they received a call that Mr. Jimenez had called the station 

asking to speak with them (7PC-R. 393).50 Diecidue explained that Ojeda placed a 

call to Mr. Jimenez, and advised him that “he wanted to speak to him about some 

burglaries in North Miami” and asked if they could come pick him up and bring him 

to the station (Id).51 As Ojeda was talking to Mr. Jimenez, they were heading back 

                                                 
50 According to Diecidue’s deposition, “we received a call from Sergeant 

Lynch who advised that the suspect Jose Jimenez had just called the station and was 
asking to speak with us, actually Ojeda. You know, he’s the lead. You’d have to get 
with Lynch as far as their conversation was, but Lynch advised us that he called and 
he wanted to talk to us” (7PC-R. 393).  

51  Diecidue’s “testimony” on this point was really just a verbatim 
regurgitation of the words contained in Ojeda’s police report. Diecidue stated in his 
deposition that Ojeda “advised Jose that he wanted to speak with him about some 
burglaries in North Miami and allow us to come back and pick him up and bring him 
to our station” (7PC-R. 393). Ojeda’s report of this incident provides: “I advised the 
subject that I wanted to speak with him with regards to some burglaries in North 
Miami and I was requesting that he allow us to come by and pick him up to bring 
him into the station to speak with him” (7PC-R. 330). This particular point is critical 
because the State’s position at trial was that Ojeda told Mr. Jimenez that he only 
wanted to talk with him about “some burglaries” as opposed to a stabbing. This gave 
the State the ability to argue to the jury that when Rochelle Baron, Mr. Jimenez’s 
probation officer, testified that Mr. Jimenez said that the police wanted to talk with 
him about a “stabbing,” the fact that he referred to a “stabbing” established his guilty 
knowledge, i.e, no one had purportedly been told that Ms. Minas had died of a 
stabbing. Indeed, the State made this very argument to the jury in closing argument, 
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to the parent’s house (7PC-R. 394). As Ojeda was on the phone with Mr. Jimenez 

continuing to “coax him to come out or come in and let us go meet with him,” 

Diecidue called and ordered back up units to respond to the parent’s house (7PC-R. 

394-95). 

When Diecidue and Ojeda returned back to the parent’s house, it was 

surrounded by police (Id.). After trying to coax Mr. Jimenez out of the house, he 

ultimately exited the parent’s house and was placed under arrest and taken to the 

police station (7PC-R. 397-99). The next time Diecidue saw Mr. Jimenez was at 3:55 

PM in the interview room at the police station when Mr. Jimenez was questioned 

(7PC-R. 399-400). The deposition continued: 

Q What happened? 

A He had a soda. We asked him if he wanted anything 

                                                 
going to far as to tell the jury “that is why we’re here”: 

We’re also here because I learned again, checking my 
notes that Mr. Matters failed to mention something else, 
that was what Detective Ojeda said. He talked to the 
defendant, and he went to see him about the burglary, and 
he was careful to only mention burglary, and when the 
defendant was in his house or his parents’ home and the 
police were waiting outside he called Rochelle Baron, and 
he tells her they say I stabbed someone, and Ms. Baron 
wrote that down on her calendar. They say I stabbed 
someone not that I shot someone, beat someone or kicked 
someone. I stabbed someone. That is why we’re here.  

(TT 880) (emphasis added). 
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to eat. He said no. He was advised he was under arrest for 
first degree murder. He became upset with that. 

Q Let me ask you, was he questioned at all or spoken 
to before he was advised he was under arrest? 

A No, no. Oh, name address, telephone number, date 
of birth. 

Q General information? 

A General information. 

Q Anything regarding the case? 

A No. 

Q Was he given anything to look at? 

A Like what? 

Q Photographs or anything to look at? 

A No. 
Q So after he sat down he was asked his name and vital 
statistics, basically? 

A Right. 

Q And then he was read Miranda rights? 

A Okay. Advised that he was under arrest for first 
degree murder and became visibly upset and very nervous, 
stated he didn’t know anything about any murder. Tony 
and I both explained to him the facts in evidence against 
him such as the fingerprint, the photograph. 

Q Was this before or after Miranda? 

A No, it was still – he’s not talking. We’re doing the 
talking. 
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Q Now my question is when you start advising him as 
to the facts, was this before or after Miranda was given to 
him? 

A Before. 

Q Okay. 

A We’re just advising him why he’s there, that he’s 
been arrested for first degree murder. We even allowed 
him to read the arrest warrant. He wanted to see it so we 
gave it to him. He was allowed to read it and the statement 
of facts. 

Q Why is it that you didn’t give him his Miranda 
warnings? 

A Because he wasn’t talking. We didn’t ask him any 
questions. We were telling him at that time, that’s when 
he was given his rights. 

Q After you told him all the evidence against him? 

A Right. After, he was allowed to read the warrant. 

Q Did he make any comment? 

A And the fact statement. I don’t remember him 
crying. Got real upset. After he read it, he said he didn’t 
want to read anymore or see anymore. 

Q What did you mean see anymore? What did you 
show him to look at? 

A I don’t recall showing him anything. You know, 
that’s what Tony documented in his report. Tony had him 
read Miranda aloud, which he did, and he invoked his right 
to an attorney. And then once he did, all conversation 
ceased. He was placed in the holding cell and 
consequently transported to the Dade County Jail. 



63 

Q Was it the three of you in the interview room, you, 
Ojeda, and Jose? 

A Yes. 

Q How long were you in the interview room with him 
before he was advised of his Miranda rights when he 
decided not to talk? 

A Okay. He went in at – we went in at 3:55. And 
during the time, like I said, everything that we did was 
explained – 4:45 it was terminated. 

Q So you terminated since he said ‘I don’t want to 
talk’? 

A So you’re talking about an hour. 

Q You were there almost an hour until you read him – 
okay. 

But he didn’t make any exculpatory statement? 

A No. 

Q Before Miranda was read anyway, did he? 

A No. He didn’t say anything. Like I said, he just 
cried and was upset. And basically, you know, once we got 
to his Miranda, he invoked his right. 

He wanted to read the warrant. We advised him what’s 
your name, your address, your telephone number. Do you 
understand why you’re here, why you’ve been arrested? 
We have a warrant for your arrest for first degree murder. 
He didn’t believe us. He wanted to see it, wanted to read 
it. He read the data fact sheet of the statement of the facts 
on the warrant also. And he read that. 

So prior to asking him any questions, he was doing most 
of the asking. We were doing the answering. And when it 
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came time for us to talk to him, he was given his Miranda 
and he declined to make a statement and it was terminated. 

(7PC-R. 400-404) (emphasis added). There was no tape recording of the time Mr. 

Jimenez spent with Diecidue and Ojeda (7PC-R. 404).52 

ii. Ojeda lies in his pretrial deposition. 

The subject of Mr. Jimenez’s interaction with law enforcement was addressed 

during Detective Ojeda’s pretrial deposition. Ojeda explained that he and Diecidue 

went to the home of Mr. Jimenez’s parents in Miami Beach to arrest Mr. Jimenez 

pursuant to the arrest warrant that had issued (7PC-R. 480). No one responded at the 

home so the detectives went to the Miami Beach Police Department to see if they 

could find information about Mr. Jimenez’s family (7PC-R. 481). They were able to 

get a business address for his father, but as they were on their way Ojeda received a 

page from Sergeant Lynch that Mr. Jimenez had been trying to reach him (Id.). Ojeda 

called Mr. Jimenez at the number he had given and told him that “we wanted to 

speak with him with regard to some burglaries in North Miami” (Id.). Mr. Jimenez 

told him that “he didn’t know anything about any burglaries” and that “he had been 

arrested before” and “didn’t trust the police because they lie” (7PC-R. 482). Mr. 

Jimenez pointed out specifically that “he had had problems with Miami Beach PD 

                                                 
52 Curiously, all witness statements in this case were taped with the exception 

of the interview of Mr. Jimenez and the interview of Ana Brandt, in which she 
provided information helpful to Mr. Jimenez. 
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and he didn’t trust the police. That’s all he kept saying” (Id.). They headed back to 

the parent’s home where they eventually took Mr. Jimenez into custody and took 

him to the North Miami Police Department (7PC-R. 482-84). 

At 3:55 PM Mr. Jimenez was in the sergeant’s office when Ojeda and 

Diecidue went in to speak with him (7PC-R. 489). They showed him a copy of the 

arrest warrant and read him the statement of facts (Id.). Mr. Jimenez became upset 

over mention of him being a burglar (Id).53 Ojeda also showed him the Medical 

Examiner’s sheet indicating the locations where the victim was stabbed (Id.). Ojeda 

testified that “[r]ight from the beginning we told him he was under arrest for first 

degree murder” but “[h]e didn’t want to tell us anything, invoked his rights” (7PC-

R. 490). The deposition continued: 

Q Your report indicates that he invoked his rights at 
approximately 4:45 p.m. 

A That’s correct. 

Q Which is approximately fifty minutes later than 
when the interview began? 

A Right. 

                                                 
53 The multipage statement of facts that was used to get the arrest warrant 

included Diecidue’s false claim that Officer Cardona had seen Mr. Jimenez when 
she arrived at the apartment complex at 8:25PM on October 2, 1992, and recognized 
him as a known burglar. Though Officer Cardona recognized Mr. Jimenez, it was 
because in April, 1992, she had responded to a call regarding a domestic disturbance 
in Mr. Jimenez’s apartment involving Mr. Jimenez and his live-in girlfriend, Yvette 
Imhoff.  
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Q What were you doing for those fifty-five minutes? 

A We asked him if he wanted some, small talk, if he 
wanted something to eat, if he wanted another soda, get 
general information, although we have it, we want to make 
sure this is the right individual. 

We will get the same general information, name, address, 
all this kind of stuff. At that particular point, you know, 
like I said, we told him that he was under arrest for first 
degree murder. He didn’t know anything about the 
murder. We proceeded to show him these different pieces 
of paper. He reads them a couple of times, he breaks down, 
he’s crying, he’s upset, he’s very nervous. He’s sweating. 

A He didn’t make any exculpatory statements? 

Q No. He just denied involvement in it. 

(7PC-R. 490-91) (emphasis added).54 

iii. Ojeda’s Trial Testimony. 

Mr. Jimenez was arrested on October 5, 1992, and brought to the NMPD 

station for processing. According to Detective Ojeda’s trial testimony, he and 

Detective Diecidue attempted to locate Mr. Jimenez at his parent’s home in Miami 

Beach on October 5, 1992, but no one was there and they left a card (TT 747). As 

the detectives were on route to Mr. Jimenez’s father’s place of business, Ojeda 

received a call from his sergeant, after which he placed a telephone call to Mr. 

                                                 
54  The delay in providing Miranda warnings was part of the technique 

described in Missouri v. Seibert that police officers had begun using to circumvent 
Miranda v. Arizona.  
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Jimenez at his parent’s house at approximately 11:45 AM (TT 748). He told Mr. 

Jimenez that he wanted to speak with him about “some burglaries” and asked if he 

could go to the station or agree to have Ojeda pick him up (TT 749). Mr. Jimenez 

said he was busy that day but he would come in the next day (Id). Following that 

discussion, Ojeda requested that a perimeter be set up around Mr. Jimenez’s father’s 

house and he and Diecidue returned there (Id.). Ojeda called Mr. Jimenez again, 

telling him he did not want to wait; Mr. Jimenez asked if he had an arrest warrant 

(TT 750). Ojeda responded that he did, and told Mr. Jimenez that the house was 

surrounded (Id.). About 15 minutes later, Mr. Jimenez came out, explaining that he 

had been speaking to someone on the phone (TT 752).55 Mr. Jimenez was then taken 

to the police station and arrested (Id.). 

On cross-examination, Ojeda was asked by defense counsel if he had had an 

                                                 
55 Ojeda later explained that Mr. Jimenez had been on the phone with his 

probation officer, Rochelle Baron, who he (Ojeda) later spoke with on October 7, 
1992 (TT 752). When he first spoke with Baron and other witnesses (Taranco, 
Ponce, and Merriweather), he did not indicate how Ms. Minas was killed (TT 753). 
It was not until October 7, 1992, that Ojeda mentioned to Taranco that Ms. Minas 
was stabbed; not until October 14, 1992, when he mentioned to Ponce that Ms. Minas 
was stabbed; and not until October 19, 1992, when he mentioned to Merriweather 
that Ms. Minas had been stabbed (TT 753-54). Of course, Taranco herself testified 
that on the night of the crime, Ponce told her that “the neighbor across from Phyllis, 
that she had seen her laying on the floor and there was some blood on her” (TT 626). 
Taranco herself testified that after the police arrived and the door was open, she 
could also see “there was blood on her” (TT 627). She later clarified that it was “a 
lot of blood” and knew that Ms. Minas did not merely have a heart attack given the 
blood that she observed (TT 642; 644). 
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opportunity to see Mr. Jimenez signing the consent to search his apartment on the 

day of his arrest (TT 755). Ojeda responded “No, sir. I wasn’t present when he signed 

the consent” (Id.). After being shown a document (purportedly the consent to search 

form), Ojeda testified again that he did not witness Mr. Jimenez sign the form but 

he signed his name anyway as a witness because “[h]e had given me verbal consent 

prior to it, being shown the actual document. So I had no problem signing it” (TT 

761). Ojeda also admitted that he did not sign the arrest warrant as an affiant either 

(TT 764). 

The defense called Ojeda back to the stand during its case-in-chief to admit 

into evidence the consent to search forms executed on October 5, 1992 (TT 836). 

According to Ojeda, he spoke to Mr. Jimenez on that day and obtained his consent 

and then he (Ojeda) signed as a witness (Id.). The consents authorized searches of 

Mr. Jimenez’s room at his parent’s house (where tennis shoes were impounded) and 

his apartment at the building where Ms. Minas was killed (TT 836-37). 

iv. The Police Reports. 

On November 4, 1992, the State filed its pretrial discovery response in which 

it indicated that “[a]ll statements or summaries of statements made by the defendant 

are available for copying by contacting the undersigned Assistant State Attorney” 

(7PC-R. 318). The sixth page of the State’s pretrial discovery response indicated that 

a list of documents was attached; one of the documents included Detective Ojeda’s 
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15-page supplemental report dated October 6, 1992 (7PC-R. 321). Ojeda’s police 

report contained the following regarding the interview with Mr. Jimenez on October 

5, 1992: 

At approximately 3:55PM we brought the subject Jose 
Jimenez into the interview room and we were able to get 
basic information from the subject, i.e., name, address, etc. 
At that point we noted that the subject had a soda and we 
asked him if he wanted another or wanted anything to eat 
prior to us speaking with him, however, he refused 
anything further. We then advised the subject that he was 
under arrest for first degree murder at which time he 
became visibly upset and very nervous. He stated that he 
didn’t know anything about a Murder and we then detailed 
the evidence we had against him allowing him to read the 
Arrest Warrant and the Statement of Facts and while doing 
so he became angry at some of the information contained 
in the same which indicated that he was a known burglar. 
While reading the same the subject stopped several times 
and cried. At one point I showed the subject the 
information I had from the autopsy at which time he stated 
that he didn’t want to see anything more. The subject was 
then given his Rights. Per Miranda written form which he 
read aloud at which time he invoked his rights to an 
attorney. Once the subject had done this all conversation 
ceased with the subject and he was subsequently placed 
into a hold cell for processing and transporting. The 
interview was completed at approximately 4:45PM. 

(7PC-R. 330-31). 

v. The Motion to Suppress. 

On September 27, 1994, just prior to the beginning of Mr. Jimenez’s trial 

defense counsel filed a motion to suppress certain evidence, including “[a]ny and all 

statements, oral and/or written, whether transcribed or not, made by the Defendant 
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to any police officer or police official or any other agent of the State of Florida” as 

well as any statements made to his probation officer on the day of his arrest (R 194). 

At a subsequent hearing where the motion was scheduled to be heard, defense 

counsel stated that the motion was “not formally filed” and that the “basis for the 

motion” would need to be “proffered” because did not have a copy of the motion 

with him (TT 221-22). The prosecutor’s position was that “the motion before the 

Court is a standard Public Defender motion alleging certain statements to be 

suppressed” (TT 222). Defense counsel agreed to the prosecutor’s characterization 

but added that the “only addition to the standard motion would be to suppress any 

and all statements that Mr. Jimenez made while in police custody to either Detective 

Ojeda or Detective Diecidue and any other statements that may have been overheard 

by other officers” (TT 222). And, defense counsel added, Mr. Jimenez was also 

seeking to suppress any statements made to his probation officer Rochelle Baron 

(Id.). Counsel clarified that “[w]e are discussing the suppression of those statements 

made or any comments made whatsoever by our client from approximately 3:30 until 

4:45 when he was advised of his rights even though he was with them for about an 

hour and a half prior to being advised of his rights” (TT 225). Defense counsel 

added that “their depositions reflect” the statements that were the subject of the 

suppression motion (Id.) (emphasis added). 

The State informed the trial court that it was not planning on introducing any 
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statements made by Mr. Jimenez to Ojeda and Diecidue not because they were not 

consensual but “[w]e are choosing not to use that during the course of the trial” (Id). 

As to the statements to Baron, there was a stipulation between the State and the 

defense that the statements were accurately depicted in Baron’s deposition so there 

was no need for live testimony from Baron (TT 225-26). The prosecutor explained 

the importance of Baron’s testimony and the statement that Mr. Jimenez purportedly 

made to her just prior to his arrest: 

What’s important to put in a contextual sense for Your 
Honor is that prior to that statement made to the probation 
officer where Mr. Jimenez suggests that they are here to 
talk to him about a stabbing or that he is believed to have 
committed a stabbing, the importance of that is that prior 
to that time, the only one who talked to Mr. Jimenez was 
Detective Ojeda and Detective Diecidue. 

In their conversation was, “I want to talk to you about 
some burglary,” so there was no mention whatsoever 
about any stabbing. It was only when the defendant, 
himself, said to his probation officer there was a stabbing, 
and it did involve a stabbing and that was the importance 
of it. 

(TT 226) (emphasis added). 

2. The State was obligated (but failed) to disclose the fact that 
Mr. Jimenez cooperated with and provided exculpatory 
information to Detectives Ojeda and Diecidue on October 5, 
1992, in violation of Fla. R. Crim. P. 3.220 (b)(1)(C) and 
Brady v. Maryland. The detectives subsequently lied and 
violated due process and Giglio v. United States. 

The State has not meaningfully disputed its failure to disclose, prior to trial, 
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the information in the possession of Detectives Ojeda and Diecidue that Mr. Jimenez 

cooperated with them and willingly provided information to them during their 

interview of him on October 5, 1992.56 Rather, it argued—and the lower court 

                                                 
56 The State did speculate that trial counsel must have had the officers’ notes 

of the information Mr. Jimenez gave them during the questioning at the North Miami 
Police Department between 3:55PM and 4:45PM on October 5, 1992, because they 
filed a motion to suppress any and all statements made by Mr. Jimenez to Detectives 
Ojeda and Diecidue during this time period (7PC-R. 67) (“trial counsel moved to 
suppress and successfully kept out any ‘statements’ made to detectives Ojeda and 
Diecidue ‘or any comments made whatsoever by our client from approximately 3:30 
until 4:45 when he was advised of his rights even though he was with them for about 
an hour and a half prior to being advised of his rights”). However, the statements 
that were the subject of the suppression motion did not include the information given 
by Mr. Jimenez to the detectives as revealed in the now-disclosed notes, as the record 
itself establishes. As defense counsel articulated at the argument on the suppression 
hearing, the only statements known to defense counsel and that were subject to the 
formulaic suppression motion were those detailed by the detectives during their 
depositions (TT 225) (referring to the statements made to Ojeda and Diecidue as 
“their depositions reflect”). As noted earlier, the detectives did not merely fail to 
mention in their depositions that Mr. Jimenez cooperated and provided case-specific 
information as reflected in their notes; they baldly lied when specifically asked if 
Mr. Jimenez provided any information about the case or gave them any exculpatory 
statements or information. As far as defense counsel knew from the detectives’ 
depositions, Mr. Jimenez was a nervous-acting, sweaty, crying, anxious, and 
uncooperative defendant who refused to answer any questions about the crime and 
who merely wanted to invoke his right to counsel and not speak. And defense 
counsel had the right to trust in the good faith under-oath representations of 
Detectives Ojeda and Diecidue and in the prosecutor’s adherence to his discovery 
and Brady disclosure obligations. Strickler, 527 U.S. at 286-87 (the presumption that 
prosecutors have fully discharged their official duties “is inconsistent with the novel 
suggestion that conscientious defense counsel have a procedural obligation to assert 
constitutional error on the basis of mere suspicion that some prosecutorial misstep 
may have occurred”). Moreover, Mr. Jimenez had been in custody for hours before 
3:55PM and had not received any Miranda warnings. Anything he said before the 
Miranda warning was given can be excluded at the defense’s request due to the 
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ultimately found—that because trial counsel and Mr. Jimenez knew that Mr. Jimenez 

had been questioned by detectives, the substance of anything he told the detectives 

could have been discovered prior to trial. However, as explained below, this is not 

the law either under the Florida rules of discovery or under the federal Brady 

standard. Diligence is not an element that defeats either a discovery violation of an 

oral statement by a criminal defendant or a Brady claim. Banks v. Dretke, 540 U.S. 

668 (2004). The State’s obligation to disclose is unqualified and untethered to what 

the defense did or did not do to ascertain the now-disclosed information. 

Fla. R. Crim. P. 3.220 (b)(1)(C) requires (and required at the time of Mr. 

Jimenez’s trial) the State to disclose to a criminal defendant “the substance of any 

oral statement made by the defendant.” See State v. Evans, 770 So. 2d 1174, 1178 

(Fla. 2000).57 This is not a duty that is qualified or limited by the action or inaction 

                                                 
Miranda violation. 

57  In addition to disclosing and written or recorded statements of the 
defendant, and the substance of any oral statement by the defendant, Rule 3.220 
(b)(1)(C) also requires the State to include a copy of any statements contained in 
police reports or report summaries, together with the name and address of each 
witness to the statements. The State argued below that Rule 3.220 explicitly exempts 
from disclosure police officers’ notes used to prepare a formal report and thus the 
notes reflecting the information relayed to Ojeda and Diecidue by Mr. Jimenez’s 
“should not have been turned over to begin with” (7PC-R. 271). However, the 
particular provision about the notes cited by the State—Rule 3.220 (b)(1)(B)—is not 
contained in the subsequent section addressing the unqualified duty to disclose the 
substance of any oral statement made by the defendant. It would make little sense 
for the State to be obligated to disclose the substance of an oral statement by the 
defendant without it being obligated to turn over the note, paper, tape, or other 
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of the defense as to such a statement: “the state’s duty to disclose the substance of 

the defendant’s statement [] is an affirmative one and not a defense burden.” Id. 

(quoting Reese v. State, 694 So. 2d 678, 682-83 (Fla. 1997) (emphasis added). The 

fact that the defendant made the statement and should know what he or she said does 

not negate the requirement set forth in the rule; in fact, it would render the rule and 

the State’s duty meaningless. Because of the State’s unqualified duty to disclose to 

the defense the substance of any oral statement made by the defendant, if “the State 

fails to disclose, prior to trial, the substance of any oral statement allegedly made by 

the defendant, then the State has committed a discovery violation and the trial court 

must conduct a Richardson hearing upon learning of the possible violation.” Evans, 

770 So. 2d at 1179.58 Moreover, because the State is required to disclose any and all 

                                                 
document on which the oral statement was memorialized. Indeed, police often use 
their notes which memorialize oral statements by the defendant to defeat a later claim 
by the defense of a failure to disclose. Reese v. State, 694 So. 2d 670, 682 (Fla. 1997) 
(“After questioning Detective Thowart and asking him to review the notes made 
during the interview with Reese, and after examining the substance of Thowart’s 
deposition, the judge held that there was no Richardson violation”). 

58 See Richardson v. State, 246 So. 2d 771 (Fla. 1971). In Duest v. Dugger, 
555 So. 2d 849 (Fla. 1990), this Court explained that when a defendant pursuing 
collateral relief discovers that the State had committed a discovery violation, the test 
for obtaining relief is the same as the Brady materiality test. Id. at 851 (“The test for 
measuring the effect of the failure to disclose exculpatory evidence, regardless of 
whether such failure constitutes a discovery violation, is whether there is a 
reasonable probability that, ‘had the evidence been disclosed to the defense, the 
result of the proceeding would have been different’”) (citation omitted). 
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oral statements made by the defendant, the defense attorney is entitled to assume 

that when none are disclosed it is because the defendant made no oral statements, 

even if the client says otherwise. 

Independent of its discovery obligations, the State has an affirmative 

constitutional duty to disclose to the defense any material exculpatory evidence in 

its possession. See Brady v. Maryland, 373 U.S. 83 (1963); Kyles v. Whitley, 514 

U.S. 419 (1995); Young v. State, 739 So. 2d 553 (Fla. 1999). The State is not 

permitted to hide exculpatory information under the guise of a putative exemption 

under the Florida rules of discovery or claiming attorney work product. Young, 739 

So. 2d at 559 (“we again make plain that the obligation exists even if such a 

document is work product or exempt from the public records law”). “This Court had 

stated that notes of witness interviews maintained by the State 

constitute Brady material.” Occhicone v. State, 768 So. 2d 1037, 1041 (Fla. 2000).59 

Indeed, the existence of the notes would be evidence corroborating a defendant 

claiming he made an oral statement, while the police say he did not make any oral 

statement. 

Nor can the State shield itself from liability for the non-disclosure by claiming 

that the exculpatory evidence could have been discovered all along by diligent 

                                                 
59 Again, this was not merely information from a “witness.” The note reflects 

information given by Mr. Jimenez himself during his police interview. 
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counsel. See generally Strickler v. Greene, 527 U.S. 263 (1999); see also Archer v. 

State, 934 So. 2d 1187, 1203 (Fla. 2006) (“[W]e point out that there is no 

‘due diligence’ requirement in the Brady test and that the prosecutor is charged with 

possession of what the State possesses....”).60 Moreover, the disclosure obligation 

encompasses evidence “known only to police investigators and not the prosecutor.” 

Strickler, 527 U.S. at 280-81. In order to comply with Brady, “the individual 

prosecutor has a duty to learn of any favorable evidence known to the others acting 

on the government’s behalf in [the] case, including the police.” Kyles, 514 U.S. at 

437. If “disclosure of the suppressed evidence to competent counsel would have 

made a different result reasonably probable,” Kyles, 514 U.S. at 441, then relief is 

mandated. 

There is a myriad of ways that information withheld by the State can constitute 

a material Brady violation and deprive a defendant of due process. Certainly, 

                                                 
60 The fact that defense counsel is aware that a witness or even the defendant 

had spoken with police and even given statements to the police does not as a matter 
of law mean that defense counsel or collateral counsel should have been on notice 
that there might be underlying undisclosed notes or other Brady material relating to 
that witness. Strickler, 527 U.S. at 285 (“[a]lthough it is true that petitioner’s 
lawyers—both at trial and in post-trial proceedings—must have known that Stoltzfus 
had multiple interviews with the police, it by no means follows that they would have 
known that records pertaining to those interviews, or that notes that Stolzfus sent to 
the detective, existed and had been suppressed”). Here, the situation is worse 
because defense counsel asked the detectives in their depositions if Mr. Jimenez had 
made any exculpatory statements or discussed the case with them and they both lied 
and said no. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963125353&originatingDoc=I4143683da32c11e086cdc006bc7eafe7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


77 

obvious exculpatory evidence can meet Brady’s materiality standard; so can 

admissible impeachment evidence. See United States v. Bagley, 473 U.S. 667 

(1985). But a court’s analysis of the materiality prong is not so tightly delineated; in 

other words, the admissibility vel non of the withheld evidence or information is not 

the touchstone of a proper Brady materiality analysis. For example, as this Court has 

noted, 

withheld information, even if not itself admissible, can be 
material under Brady if its disclosure would lead to 
admissible substantive or impeachment evidence. See 
Martinez v. Wainwright, 621 F.2d 184, 188 (5th Cir. 1980) 
(citing State v. Crawford, 257 So. 2d 898, 900-01 (Fla. 
1972)). While the actual police reports may not be 
admitted as substantive evidence, they can still serve as the 
basis for Rogers’ Brady claim to the extent he could have 
investigated and used the information contained in the 
reports. Moreover, any inconsistent statements made by 
McDermid in the police reports surely could have been 
admissible to further impeach his testimony. 

Rogers v. State, 782 So. 2d 373, 383 n.11 (Fla. 2001) (emphasis added). 

This point was highlighted by the Supreme Court in Kyles, where the State 

had withheld, among other things, notes of interviews with a witness, Beanie, who 

never testified at either of Kyles’ trials. The State had also withheld notes of 

interviews with two of its key witnesses at trial, Williams and Smallwood. As to 

Williams, the withheld notes reflected a statement given contemporaneous to him 

witnessing the murder which described the killer in a fashion not matching Kyles 

but rather Beanie. The Supreme Court held that the “jury would have found it helpful 
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to probe” Williams’s trial testimony that he witnessed the struggle and the actual 

shooting by Kyles himself, and the defense “would have had a compelling argument 

that Williams’s description pointed to Beanie but not to Kyles.” Kyles, 514 U.S. 441. 

Smallwood gave “damning” eyewitness testimony at trial and identified Kyles as the 

shooter; however, the undisclosed note reflected a “vastly different” description of 

what he purportedly witnessed and the Supreme Court determined that “[a] jury 

would reasonably have been troubled” by Smallwood’s story. Id. at 443-44. The 

Court also noted that if the notes had been provided to defense counsel, the defense 

could have raised a “substantial implication” that the prosecution had coached 

Smallwood. Id. at 443.61 

Regarding Beanie, who did not testify, the Supreme Court wrote that 

“Beanie’s various statements would have raised opportunities to attack not only the 

crucial physical evidence and the circumstances under which it was found, but the 

thoroughness and even the good faith of the investigation.” Id. at 445 (emphasis 

added). The Kyles Court went on to detail the myriad of ways that undisclosed 

evidence can be material to the defense case in a criminal prosecution even if it does 

not relate to any particular witness’s credibility. See id. at 446 (“the defense could 

                                                 
61 It bears mentioning that under Kyles, evidence that a prosecutor has in 

some way told a witness what answer to give to particular questions can be used to 
impeach the witness and thus qualifies as favorable information that falls within the 
mandate of Brady. 
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have examined the police to good effect on their knowledge of Beanie’s statements 

and so have attacked the reliability of the investigation in failing to even consider 

Beanie’s possible guilt and in tolerating (if not countenancing) serious possibilities 

that incriminating evidence had been planted”); id. at 447 (“By demonstrating the 

detectives’ knowledge of Beanie’s affirmatively self-incriminating statements, the 

defense could have laid the foundation for a vigorous argument that the police had 

been guilty of negligence”); id. at 449 n.19 (“Exposure to Beanie’s own words, even 

through cross-examination of the police officers, would have made the defense’s 

case more plausible and reduced its vulnerability to credibility attack”). 

These cases make clear that the materiality of undisclosed information must 

contemplate not just on its effect on a trial witness’s testimony or the actual 

exculpatory nature of the information; as a matter of constitutional law, it also entails 

a holistic analysis of how the entire defense case would have changed had the 

withheld information been disclosed. Consideration must also be given to how the 

defense could have used the information to argue to the jury that the prosecution or 

law enforcement investigation lacked thoroughness and good faith, or employed 

shoddy methodology. In Mr. Jimenez’s case, the lower court failed to undertake any 

meaningful materiality analysis, focusing instead on reaching an incorrect 

determination that defense counsel knew or should have discovered this information. 

The circuit court’s ruling imposed on defense counsel the duty to discover and, in 
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doing so, relieved the State of its constitutional duty to disclose under Banks v. 

Dretke. This is wrong as a matter of law. Archer, 934 So. 2d at 1203 (“[W]e point 

out that there is no ‘due diligence’ requirement in the Brady test and that the 

prosecutor is charged with possession of what the State possesses....”). 

In Mr. Jimenez’s case, the lower court improperly cabined its materiality 

analysis to only consider the impact of Mr. Jimenez’s statements on Ojeda’s actual 

trial testimony, determining (wrongly, as it happens) that because Ojeda, at trial, 

“did not offer any evidence about [Mr. Jimenez’s] statements to him, cooperative, 

uncooperative, or otherwise[,] . . . no opportunity to impeach him could have arisen 

(7PC-R. 172). First, this statement is factually incorrect. At trial, Ojeda was asked 

about his interaction with Mr. Jimenez on the day of his arrest; Ojeda testified he 

spoke with Mr. Jimenez on the phone and “told him I wanted to speak to him about 

some burglaries (TT 748). He also asked Mr. Jimenez if he would respond to the 

station or if he (Ojeda) could pick him up. When asked if Mr. Jimenez agreed to go 

to the station, Ojeda testified “No. He stated he would come in on the next day, being 

Tuesday, because he was busy that particular day” (TT 749).62 Ojeda then testified 

                                                 
62 This testimony implies that Mr. Jimenez was acting in an obnoxious 

cavalier way to Ojeda’s request (he was “too busy” to talk to the police) and/or was 
guilty and afraid to talk to the police. That Mr. Jimenez shortly thereafter voluntarily 
provided the police with a great deal of information undercuts the tenor of this 
testimony and casts Mr. Jimenez in a different light. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963125353&originatingDoc=I4143683da32c11e086cdc006bc7eafe7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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that he told Mr. Jimenez he did not want to wait and Mr. Jimenez asked “Do you 

have an arrest warrant?” (TT 750). When he later asked Mr. Jimenez why it took 

him so long to come out, “[h]e told me that he was speaking to someone” (TT 752). 

It is thus clear that the lower court’s factual statement—that Ojeda never testified to 

any statement made by Mr. Jimenez—is inaccurate, contravened by the record, and 

lacking in competent and substantial evidentiary support. The circuit court failed to 

consider that the existence of notes written by Ojeda, which exposed the fact that 

Ojeda had not been truthful in his deposition testimony, revealed a willingness to lie 

in order to see Mr. Jimenez convicted. The notes showed that he was not a credible 

witness and that he was highly motivated to stack the deck against Mr. Jimenez. 

Because he was the lead detective on the case, the criminal investigation he oversaw 

was tainted and rendered not credible. 

In its misplaced effort to find a lack of diligence on defense counsel’s part, 

the lower court failed entirely to conduct a materiality analysis that comports with 

Brady and its progeny. It failed to consider the myriad of ways that the defense could 

have investigated the case, altered its strategy, examined witnesses at trial, and/or 

argued the case to the jury. Indeed, the mere fact that Mr. Jimenez cooperated with 

Ojeda and Diecidue and provided information to them during his dialogue with them 

introduces an entirely different (and new) element to the defense side of the case: 

rather than a guilty-minded balcony-jumping criminal who got rid of the murder 
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weapon after stabbing an unsuspecting and unknown elderly lady to death, Mr. 

Jimenez cooperated with law enforcement and wanted to show them he was 

innocent. He provided them with important (and exculpatory) evidence—evidence 

which was corroborated by the detectives themselves and which cast the entire case 

in a whole new light. This information totally alters the picture of Mr. Jimenez and 

the case itself. It rebuts and refutes the State’s narrative. It is the power of Mr. 

Jimenez’s undisclosed statements that explains why someone committed to 

convicting Mr. Jimenez would hide the evidence. 

Moreover, Ojeda could undoubtedly have been cross-examined about the fact 

that Mr. Jimenez had cooperated with them and indeed provided them with 

information that they either already knew to be corroborated by other witness or 

would later corroborate; in the alternative, the defense could have elicited this 

information from Ojeda when he was called as a witness in the defense case-in-chief. 

For example, among the pieces of information Mr. Jimenez told Ojeda and Diecidue 

was that he had knocked on Ms. Minas’ door at 7:00 PM but she was on the phone 

(7PC-R. 674). At that point, the detectives knew this to be true, as Virginia Wallace 

had called them on October 3, 1992, and told them that she had spoken on the phone 

with Ms. Minas at approximately 7:00PM on October 2, 1992. The jury did not know 

that Mr. Jimenez voluntarily told the police that he had been at Ms. Minas’ door at 

7:00 PM but she was on the phone; from this information the defense could have 
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argued that this was when his right pinky print was placed on the door to Ms. Minas’ 

apartment.63 The defense could also have called Ms. Wallace as a defense witness 

to corroborate Mr. Jimenez’s statement that when he had knocked on Ms. Minas’ 

door at 7:00 PM (roughly an hour before she was killed) she was on the phone. Mr. 

Jimenez had spoken the truth when reporting that Ms. Minas was on the phone at 

7:00PM. Armed with the truth, the defense could have used this information to argue 

to the jury that not only did Mr. Jimenez not harbor any ill will toward Ms. Minas 

(he felt comfortable enough to knock on her door) but suggest the implausibility that 

Mr. Jimenez, in plain sight of the neighbors, would put himself in the position of 

being seen knocking on Ms. Minas’ door at 7:00 PM only to turn around less than 

an hour later—after again being seen by neighbors—and go into her apartment and 

kill her. The entire portrayal of events as presented by the State could have been 

credibly undermined if the police had not lied to defense counsel and denied that Mr. 

Jimenez said anything exculpatory about the case during the interview.64 

                                                 
63 The defense could have argued, for example, that for Mr. Jimenez to know 

that Ms. Minas was on the phone, as he told the police, Ms. Minas opened the door 
when he knocked; it is certainly plausible that a fingerprint from his pinky finger 
was left on the inside of the opened door. But of course this information was not 
only withheld from the defense: the detectives both affirmatively lied that any such 
evidence existed. 

64  Evidence that Mr. Jimenez knocked on Ms. Minas’ door at 7:00PM 
undermines the State’s assertion that he and Ms. Minas had no interaction and did 
not know each other. It shows that, instead, there was at least a casual friendly bond. 
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The information withheld by the State also reveals that Mr. Jimenez 

voluntarily went through the various apartment units in the building and told the 

police information about who lived in them;65 he even acknowledged that he had a 

problematic relationship with resident Mary Griminger stemming from “music.” 

This, too, was accurate; Griminger herself, in a statement to police, had indicated 

that she and Mr. Jimenez did not get along (7PC-R. 335) (“She said that she never 

pays attention to the subject because she and him never got along”). Mr. Jimenez 

also provided information that the “latins” lived in unit 308 and made a cryptic 

reference to Friday 8:00 PM which references a cab and Virginia. Presumably, the 

notes are shorthand for Mr. Jimenez having told Ojeda and Diecidue that he first 

tried to contact his Latin neighbors in unit 308 before heading downstairs to see if 

he could use Virginia Taranco’s phone. The police had all this information. It was 

                                                 
65 At least initially it appeared that the lower court understood Mr. Jimenez’s 

argument: that the detectives’ notes contained information that had “more substance 
from the prospective of the officers and there are statements of the defendant that 
are required by the rules to be provided (7PC-R. 271). However, the State succeeded 
in getting the court to veer away from the proper analysis and the court ultimately 
discounted the information provided by Mr. Jimenez because, in the court’s view, it 
did not seem to “expand[] the knowledge of what occurred on that day” (252). But 
this completely misses the point. The fact that Mr. Jimenez cooperated and provided 
helpful information to the police is itself demonstrative of the materially exculpatory 
nature of the information contained in the notes. And the fact that both Ojeda and 
Diecidue affirmatively lied in their depositions in order to cover up the truth of Mr. 
Jimenez’s cooperation is further evidence of the material and exculpatory nature of 
the information he gave them. 
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voluntarily given by Mr. Jimenez before he requested an attorney but certainly after 

he knew he was in custody and under arrest for first degree murder. This is hardly a 

defendant who is uncooperative or aloof or disruptive and conscious of guilt. Rather, 

it is more consistent with someone who knows he is innocent and naively believes 

he just needs to explain it to the police to get them to see that he did not commit the 

murder. And it certainly is not the Jose Jimenez that was portrayed by Ojeda and 

Diecidue in their depositions: “crying,” “sweating,” “very nervous,” “he breaks 

down,” “visibly upset.” 

The note from Ojeda also reflects that Mr. Jimenez told the detectives that a 

“Joel Cautious” lived on the 4th floor next to the elevator and that he knew him from 

high school. Ojeda later would corroborate this information when, on October 7, 

1992, he spoke with Joel Koshes, who lived in unit 411 and confirmed that he had 

attended high school with Mr. Jimenez (7PC-R. 334). The notes do not reveal any 

further information about Koshes but in other notes written by Ojeda an interview 

with Koshes is memorialized (7PC-R. 693). These notes show that Koshes 

confirmed seeing Mr. Jimenez on Friday, October 2 at about 6:45 PM, and 

conversing with Mr. Jimenez at the time. Once again, the information given by Mr. 

Jimenez to the detectives was not only followed-up by the detectives but confirmed 

and corroborated by them and then hidden from defense counsel. It is unfathomable 

that both detectives chose to lie right to defense counsel’s face during their 
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depositions, but the fact remains that they did. Mr. Jimenez had voluntarily 

cooperated with the detectives, provided them accurate information, and gave them 

specific information pointing to his innocence and his credibility that they could use 

to follow up on—which they did but just did not tell anyone and lied about it during 

their depositions. 

During his interview with Ojeda and Diecidue, Mr. Jimenez also described to 

them (as reflected in the notes) the clothes he was wearing on Friday, October 2: 

“wrg –blue faded jeans – Beige T-shirt – Hat dr blue ‘Help Line’ Gold –White 

sneakers” (7PC-R. 689). Again, more evidence of his cooperation and assistance to 

the police in their investigation. After receiving this information, Ojeda’s notes also 

show that, at 8:00 PM, he (Ojeda) “notified Det. Pearce” to look for the clothing at 

Mr. Jimenez’s residence (7PC-R. 690). However, in Ojeda’s formal report (which 

defense counsel did have), all that Ojeda writes is that after Pearce went to search 

the residence, Pearce called at 8:10 PM and stated “he had confiscated a dark pair of 

jeans which had what appeared to be blood on the same” (7PC-R. 332). Nowhere in 

Ojeda’s report does he write that he got information about the jeans from a 

cooperative Mr. Jimenez himself, who was trying to assist the police and 

demonstrate his innocence. Instead, the implication from the report is that the jeans 

were simply discovered by the police during the search because there appeared to be 

blood on them. Again, this is another critical area that would have proved to be a 
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rich topic to mine for defense counsel at trial. But this information, too, had been 

withheld, its existence hidden by the detectives. 

In sum, the failure by the State to disclose to the defense the information 

relayed to Detectives Ojeda and Diecidue by Mr. Jimenez on October 5, 1992—

information he provided to cooperate with the police and demonstrate his 

innocence—precluded the defense from possessing the oral statements of their 

client, which are the bedrock of the construction of a defense in a criminal case.66 

In particular, Ojeda’s trial testimony that when he spoke with Mr. Jimenez on the 

phone before he was arrested at his parent’s house he only mentioned wanting to 

talk with Mr. Jimenez about “some burglaries” and not a “stabbing” was a critical—

if not the most critical—part of the State’s case. That information came only from 

Detective Ojeda, who swore under oath before the jury that he did not mention a 

“stabbing” to Mr. Jimenez: 

Q At that time when you spoke to the defendant did 
you tell him you wanted to discuss any particular 
burglaries? 

A No, ma’am. 

                                                 
66 It is not just concrete bits of evidence that were revealed in Ojeda’s notes. 

It is much more. It provides a different picture of Mr. Jimenez, who he was, and 
what he did to try to show his innocence. And perhaps most importantly, it reveals 
who Ojeda and Diecidue are: men without ethics or morals or honor. Cops 
uninterested in truth.  
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Q Did you tell him you wanted to discuss a stabbing? 

A Absolutely not. 

(TT 749) (emphasis added). Yet just as he swore to this testimony in front of the 

jury, he swore under the same oath during his deposition and falsely testified that 

Mr. Jimenez made no exculpatory statements during his interview with him and 

Diecidue: 

A He didn’t make any exculpatory statements? 

Q No. He just denied involvement in it. 

(Ojeda Depo at 48-49) (emphasis added). Ojeda’s willingness to not only conceal 

the truth but to affirmatively lie to defense counsel calls all of his credibility into 

question. Armed with the notes establishing without a doubt that Ojeda had 

repeatedly and unabashedly lied over and over in his deposition, the defense would 

have been able to impeach Ojeda’s credibility with devastating cross-examination. 

The notes reveal a pattern of hiding information that would be favorable to Mr. 

Jimenez. The defense could have suggested that Ojeda was willing to say anything 

to get Mr. Jimenez convicted, because certainly that is what is suggested. The 

defense could have told the jury that Ojeda’s willingness to hide the truth and lie 

under oath with apparent ease called into question the good faith of the investigation 

he oversaw and the prosecution’s case based on that tainted investigation. Ojeda was 

in charge. The jury would then have been entitled to find Ojeda was not credible and 
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his testimony not believable. Kyles, 514 U.S. at 453. 

The State can hardly claim that Ojeda’s credibility and the good faith nature 

of the investigation were not critical factors to its circumstantial evidence case 

against Mr. Jimenez. When the trial court heard argument on Mr. Jimenez’s motion 

for a judgment of acquittal, the State persuaded the court that its case was strong 

particularly by relying on Ojeda’s testimony that he never mentioned a stabbing to 

Mr. Jimenez: 

In addition to the fingerprints, we presented evidence of 
the defendant jumping off the balcony, as well as the 
statement to the probation officer that he was wanted in 
regard to a stabbing, where he had only been contacted by 
the detective regarding questioning regarding a burglary. 

(TT 780-81) (emphasis added). This argument rested on Ojeda’s credibility alone. 

In denying the motion for judgment of acquittal, the trial court was certainly 

persuaded by Ojeda’s testimony on this point: 

In this case there is other evidence which would be that the 
defendant being seen dropping from the balcony at the 
time in question and also the defendant’s statement which 
would seem to indicate knowledge about the stabbing with 
no information as to how he would have obtained that 
knowledge prior to his arrest. 

(TT 784) (emphasis added). The trial court also noted the absence of any explanation 

from the defense regarding how his pinky fingerprint could have been present in the 

doorway of the victim’s apartment: 

In this case there is other evidence which would be that the 
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defendant being seen dropping from the balcony at the 
time in question and also the defendant’s statement which 
would seem to indicate knowledge about the stabbing with 
no information as to how he would have obtained that 
knowledge prior to his arrest. 

(TT 784). As explained above, the police had information that could have provided 

the defense with an argument that Mr. Jimenez had knocked on Ms. Minas’s door at 

7:00PM on October 2, 1992, and she opened the door and that is how his pinky 

fingerprint could have been transferred. Clearly, the trial court pinpointed the critical 

factors of the State’s case that it viewed to be strong enough to survive a motion for 

judgment of acquittal; those are the same factors which the defense could have 

severely undermined had the information from Mr. Jimenez been disclosed. The jury 

would have been entitled to find in Mr. Jimenez’s favor. Kyles, 514 U.S. at 453. 

As the Supreme Court in Kyles explained, the “likely damage” to the State’s 

case resulting from the failure to disclose exculpatory evidence to the defense “is 

best understood by taking the word of the prosecutor during closing arguments.” 

Kyles, 514 U.S. at 444. In Mr. Jimenez’s case, the State also relied on these same 

critical factors (Ojeda’s testimony denying ever telling Mr. Jimenez on the phone 

that the police wanted to talk to him about a stabbing, and the lack of any evidence 

or suggestion by the defense as to the presence of Mr. Jimenez’s pinky fingerprint 

on the doorway of the victim’s apartment) in its closing argument: 

… there’s no evidence in this record at all about this 
defendant, Jose Jimenez, entering Ms. Minas’s place at 
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any time. There is no evidence. There was testimony that 
the defendant at times used Ms. Taranco’s phone and Ms. 
Ponce’s phone. There is no evidence, none, zip, nada, 
nothing, in the record to suggest that at any time he had 
permission to be in Phyllis Minas’ apartment or is there 
anything in the record that he was ever in that place, but 
for the night of Phyllis Minas’ death. 

(TT 887) (emphasis added); 

* * * 

We’re also here because I learned again, checking my 
notes that Mr. Matters failed to mention something else, 
that was what Detective Ojeda said. He talked to the 
defendant, and he went to see him about the burglary, and 
he was careful to only mention burglary, and when the 
defendant was in his house or his parents’ home and the 
police were waiting outside he called Rochelle Baron, and 
he tells her they say I stabbed someone, and Ms. Baron 
wrote that down on her calendar. They say I stabbed 
someone not that I shot someone, beat someone or kicked 
someone. I stabbed someone. That is why we’re here. 

(TT 880) (emphasis added). These same factors were also cited by this Court in its 

direct appeal opinion affirming Mr. Jimenez’s conviction and determining that there 

was sufficient evidence to sustain the jury’s verdict. Jimenez, 703 So. 2d at 441. 

In addition to the unquestionable Brady violation that occurred in this case, 

Mr. Jimenez also submits that relief is warranted due to the egregious violation of 

his due process rights under Giglio and Gray v. Netherland, 518 U.S. 152 (1996). 

Although the issue in Giglio directly addresses a situation where false testimony is 

knowingly presented to a jury, Mr. Jimenez submits that the same logic applies in 
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the situation presented here: there can be no question that Detectives Ojeda and 

Diecidue lied (intentionally so) in their depositions and in their police reports. This 

Court found a Giglio violation due to the State’s knowing use of false testimony at 

a suppression hearing, see Johnson v. State, 44 So. 3d 51 (Fla. 2010), and the same 

logic applies equally in this case. Here, the State, through its law enforcement 

officers,67 repeatedly and unabashedly lied to and misled defense counsel during 

sworn testimony at a deposition, thereby depriving a capitally-charged criminal 

defendant of a meaningful opportunity to even have basic information about the 

case: what did the defendant say or not say during a police interrogation? This is 

especially true when the hidden information is exculpatory. There was deliberate 

deception of defense counsel. Through their false and/or misleading testimony, Mr. 

Jimenez’s counsel was deceived and not given notice of the deception by the police, 

who were state actors. Sandbagging defense counsel is just as damaging to the 

defendant as is the State using false testimony to get a jury to convict. The false and 

misleading testimony deprived counsel of notice of what information was being 

hidden and deprived Mr. Jimenez of a meaningful opportunity to be heard before his 

                                                 
67 The officers’ misconduct is imputed to the prosecution under Giglio. 

Ventura v. Sec’y, Dep’t. of Corrections, 663 F.3d 1336, 1349 (11th Cir. 2011) 
(“Although Detective Sylvester testified at the postconviction hearing that she could 
not recall if she disclosed to the trial prosecutor that she had paid Cronin a $500 
reward, Sylvester's knowledge of this evidence was imputed to the prosecutor”). 
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freedom was taken and an order entered to take his life. Boddie v. Connecticut. 

It is clear that a trial riddled with due process violations took place, the results 

of which the trial court, this Court, and the federal courts have relied on in affirming 

Mr. Jimenez’s death sentence. At all these stages, it was assumed that the police did 

not stoop to false and/or misleading testimony and reports. Waterhouse, 82 So. 3d 

at 104 n.11. The State told the trial court in 1993 and this Court on direct appeal that 

it could rely on the credibility of Detective Ojeda’s critical testimony. It is an 

understatement to say that this reliance was misplaced. The courts were just as 

deceived as defense counsel were. 

Mr. Jimenez is unquestionably entitled to a new trial; at a minimum, the 

undermining of the State’s key evidence in this circumstantial case and the 

demonstration of the utter bad faith of law enforcement cast the case in a whole new 

light under the Brady standard and cannot be proven beyond a reasonable doubt to 

have been harmless. And as to the penalty phase, there is more than a reasonable 

probability that all this information and the misconduct of the law enforcement 

officers could have had an effect on the recommendation returned by the jury. Thus, 

a resentencing is warranted. To the extent the State will, in this appeal, challenge 

any of the factual allegations made by Mr. Jimenez in his Rule 3.851 motion, it must 

acknowledge that an evidentiary hearing is required. 
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3. Other notes withheld by the NMPD contain material 
exculpatory information not known to defense counsel, 
information which cumulatively undermines confidence in 
the outcome of Mr. Jimenez’s trial and penalty phase. 

In addition to withholding the notes containing the exculpatory information 

provided to law enforcement by Mr. Jimenez himself, Mr. Jimenez discovered other 

information contained in notes written by Detectives Ojeda and/or Diecidue which 

pertain to his case and contain exculpatory information not known to the defense 

prior to trial because the State failed to disclose it. Singularly and cumulatively,68 

the information contained in these previously undisclosed notes undermines 

confidence in the outcome of Mr. Jimenez’s trial and sentencing. 

Virginia Taranco. Mr. Jimenez alleged that among the handwritten notes 

provided by the NMPD was one written by Detective Diecidue memorializing 

statements given by Virginia Taranco, a neighbor of the victim was a critical witness 

for the prosecution at Mr. Jimenez’s trial. While the record reflects—and defense 

counsel were aware—that Ms. Taranco was interviewed by law enforcement and 

ultimately gave a sworn taped statement on October 7, 1992, Mr. Jimenez alleged in 

                                                 
68  While the Court may ultimately be of the view that each piece of 

information detailed below does not, on its own, “rank with the failure to disclose 
other evidence discussed” above (i.e. Mr. Jimenez’s oral statements), the 
information “would have had some value as exculpation and impeachment, and it 
counts accordingly in determining whether Bagley’s standard of materiality is 
satisfied.” Kyles, 514 U.S. at 450. 
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his Rule 3.851 motion that one page of the notes disclosed by the NMPD provided 

a previously unknown statement by Ms. Taranco; the note begins with 6 lines that 

are crossed out, presumably shortly after those 6 lines were written down before the 

pre-statement interview with Ms. Taranco commenced at 4:15 PM. 

Mr. Jimenez alleged that the six handwritten lines clearly reflect what Ms. 

Taranco first told Ojeda and Diecidue on October 7. The content of these six lines, 

if true and reflecting Ms. Taranco’s recall at the time, establish that Mr. Jimenez 

could not have committed the murder. In these six lines, Ms. Taranco is saying that 

while she was at Ms. Minas’ door investigating the sounds she heard, she observed 

Mr. Jimenez come down from the third floor. Of course, if Mr. Jimenez was 

observed by Ms. Taranco outside Ms. Minas’ door while the assailant is still inside 

(and the assailant was the one who slammed the door when the neighbors tried to 

open it), then Mr. Jimenez could not possibly have been the assailant. 

None of the State’s other circumstantial evidence matters if Mr. Jimenez was 

outside Ms. Minas’ apartment when the assailant was inside; at a minimum, that Ms. 

Minas told this to the detectives would have been sufficient information for the 

defense to have investigated, cross-examined Ms. Taranco further on this point, and 

argued to the jury that her later statements excluding the possibility that Mr. Jimenez 

was seen when Taranco and the other neighbors were trying to get into Ms. Minas’ 

apartment was unreliable or the product of coaching. Kyles, 514 U.S. at 454 
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(“confidence that the verdict would have been unaffected cannot survive when 

suppressed evidence would have entitled a jury to find that the eyewitnesses were 

not consistent in describing the killer”). That one of the detectives (likely Diecidue, 

who wrote the notes memorializing her statements) saw fit to cross out that statement 

would also have given the defense powerful cross-examination on the issue of the 

good faith nature of the law enforcement investigation. Id. at 446 (“the defense could 

have examined the police to good effect on their knowledge of Beanie’s statements 

and so have attacked the reliability of the investigation in failing even to consider 

Beanie’s possible guilt and in tolerating (if not countenancing) serious possibilities 

that incriminating evidence had been planted”). 

In addressing the notes withheld by the NMPD which reflect the substance of 

statements made by Ms. Taranco before her recorded sworn statement was taken 

(7PC-R. 169), the lower court perceived Mr. Jimenez’s allegation to be that “one 

page of notes reveal a previously unknown interview of Ms. Taranco obtained before 

her taped statement to police began” (Id.) (emphasis added). This was not the actual 

allegation made by Mr. Jimenez; it is what the State wanted the allegation to be 

(State’s Response at 4) (“[Taranco] provided a taped statement shortly after the 

murder, which was not only provided to the defense prior to trial but has also been 

in the possession of collateral counsel since at least the year 2000”). In reality, as the 

pleadings and arguments below make clear, the allegation concerning Ms. Taranco 
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was that the one page of notes of law enforcement’s interview of Taranco “provides 

new and previously unknown information” of what was provided to the police by 

Ms. Taranco. While it is true that Mr. Jimenez’s motion stated that this was a 

“previously unknown interview of Ms. Taranco before the taped statement began,” 

that part of the allegation was made under the urgent exigencies of a pending 

execution date; counsel was doing his best under the hurried circumstances.69 It is 

clear that the entire context of the allegations concerning Ms. Taranco concerned the 

fact that the information revealed by Taranco to law enforcement had never been 

previously provided to Mr. Jimenez, not simply the fact that the police had spoken 

with her prior to her taped statement. This is borne out the remainder of the 

allegations in Mr. Jimenez’s Rule 3.851 motion, which detail extensively the content 

of the note and how it would have made a difference had it not been kept from the 

defense at trial. See, e.g. 7PC-R. 41 (“If the crossed out lines of the notes from the 

October 7 interview of Ms. Taranco reflect her actual recall of Mr. Jimenez’s arrival 

on the second floor while the women were outside Ms. Minas’s door trying to get 

in, then the police arrested the wrong person on October 5, 1992, and were likely 

aware of that fact when Ms. Taranco’s initial crossed out statement had Mr. Jimenez 

                                                 
69 Certainly, the crossed out six lines reflect what Ms. Taranco said to the 

police. Crossing out what she said may reflect that Diecidue wanted to start over and 
begin the interview anew, as in a second interview before the third interview on tape. 
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arriving while she and others were at the door trying to get into the apartment to 

check on Ms. Minas”). 

Because it misperceived Mr. Jimenez’s actual claim, the circuit court 

incorrectly determined that this allegation was refuted by the record, referring to a 

transcript of the taped statement of Virginia Taranco that had been attached to the 

State’s response; that statement reveals that one of the officers stated to Ms. Taranco: 

“we spoke to you natural [sic] before we went on tape and interviewed you” (7PC-

R. 169.). Accordingly, the court determined that “the existence of a pre-tape 

interview was known by the Defendant” and thus “is not newly discovered evidence” 

(Id.).70 

Regarding the note itself, the lower court, without conducting an evidentiary 

hearing, determined (or rather speculated) that the crossed out section was “likely 

due to error, not misconduct” (7PC-R. 170).71 It also determined that the crossed out 

                                                 
70 The court also wrote that trial counsel “inquired about the un-taped portion 

of the interview at trial” (7PC-R. 170). There is no reference or citation to any part 
of the trial record to support this conclusion, nor does any attachment to the order 
address the court’s conclusion. There is no reference to the record to support this 
fact because it never happened. Taranco was never asked one question about the un-
taped portion of her interview with law enforcement. See TT 627-647 (cross-
examination of Virginia Taranco). Of course, in his deposition, Diecidue testified 
that no informal interviews of witnesses were conducted before the taped interviews 
began (7PC-R 389-90). It is clear at this point that Diecidue was not a truth teller. 
However, trial counsel was not in a position to know that. 

71 Perhaps the lower court reached this speculative conclusion because it 
determined that the crossed out passage was “consistent with” the other portion of 
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part of the note “is consistent with the bulk of the notes that are not crossed out” and 

is “virtually identical to what Ms. Taranco testified to at trial” (Id.).72 Accordingly, 

based upon its own speculation as to how the note should be read, the lower court 

denied this claim as refuted by the record. The lower court refused to accept Mr. 

Jimenez’s allegations as true, an error warranting reversal; at a minimum, an 

evidentiary hearing should be granted. 

Yvette Imhoff. Mr. Jimenez also alleged in his Rule 3.851 motion that among 

the records disclosed by the NMPD for the first time on July 25, 2018, was a note 

reflecting the substance of a conversation Detective Ojeda had with Yvette Imhoff. 

Mr. Jimenez alleged that the note contained favorable information that was not 

included in Ojeda’s report where he discusses his conversation with Ms. Imhoff. 

Imhoff had been Mr. Jimenez’s girlfriend and had lived with him in unit 309 at the 

apartment complex in North Miami on and off from September, 1991, until July, 

1992. By the time she spoke to Ojeda in October of 1992, she was Mr. Jimenez’s 

                                                 
the notes that was not crossed out (7PC-R. 170). But this is illogical. If the crossed 
out portion is consistent with Taranco’s later statements, why did the detective cross 
it out? Or was the lower court guessing that the officer mistakenly crossed out a 
statement by Taranco that was consistent with her later statements? This, too, would 
make no sense. This is what evidentiary hearings are for: to ascertain the facts, not 
to engage in guessing games and rank speculation. 

72 Again, if the crossed out part of Taranco’s statement is consistent with her 
later statements and testimony, then why would it be crossed out? 
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estranged girlfriend. 

In his official report, Ojeda detailed that when he asked Imhoff if she or Mr. 

Jimenez knew “the victim,” “she stated that one time she had come home from work 

and the subject told her that her daughter, Keychel, had made friends with some lady 

downstairs. She said the subject never mentioned her name and she would never 

allow her daughter to inside any apartments at the complex” (7PC-R. 333) (emphasis 

added). However, in his handwritten notes of his conversation with Imhoff, Ojeda 

wrote: “Phyllis became friends w/ daughter” (7PC-R. 692) (emphasis added). The 

next line says “came home Keychel made friend w/lady downstairs” (Id). In other 

words, Imhoff actually identified the “lady downstairs” who befriended her daughter 

after she came home from a visit with Mr. Jimenez as “Phyllis,” whereas Ojeda, in 

his report, wrote that Imhoff said “the subject never mentioned her name.” 

Yet again Mr. Jimenez has alleged (and, in his view, established) that 

Detective Ojeda used his report to conceal exculpatory evidence from the defense 

and deprive defense counsel of investigative leads that could prove fruitful at trial. 

Unfortunately, as discussed in the earlier section of this argument, this is not an 

isolated incident as far as Detective Ojeda is concerned.73 

                                                 
73  As reflected in the notes taken by Ojeda, Ms. Imhoff also told him 

something else that was not reflected in his report: there is a cryptic entry in the notes 
that reads “wh/van unk span/male” (7PC-R. 692). Given Officer Corland’s 
testimony that when he arrived at Ms. Minas’ apartment at 8:22PM he went through 
it looking for the assailant. He went out onto the balcony and saw a white van parked 
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The jury had a right to know of this information. It goes without saying that 

information that Ms. Minas had a friendship with Mr. Jimenez’s girlfriend’s 

daughter and Mr. Jimenez was aware of it provides evidence that he had a good 

relationship with Ms. Minas and likely had been in her apartment on occasion. At a 

minimum, the defense could have made this argument to explain how Mr. Jimenez’s 

pinky fingerprint came to be found on the door to Ms. Minas’ apartment. Combined 

with Mr. Jimenez’s statement that he knocked on Ms. Minas’ door at 7:00PM on 

October 2, 1992, it is clear that there was a friendly relationship. 

The lower court determined that this allegation was without merit and refuted 

by the record, evidencing its understanding of Mr. Jimenez’s allegation to be the 

discovery of information that Imhoff had told law enforcement “that her infant 

daughter had made friends with some unidentified woman downstairs” and that this 

could have provided the defense with evidence to argue that “he had been present in 

the victim’s apartment at a prior time, thus explaining his fingerprint on the door” 

(7PC-R. 170.). In summarily denying this claim on the merits, the lower court 

                                                 
under the balcony, which could have been used to gain relatively easy access to Ms. 
Minas’ apartment. Thus, this discussion of a white van by Ms. Imhoff raises the 
question as to what Ojeda’s discussion with Ms. Imhoff about a white van was all 
about and what specifically was said. The omission of any reference to this from 
Ojeda’s report makes it all the more baffling. Was this about the white van that was 
parked under the balconies of unit 206 and unit 207? Is it the same white van that 
Mr. Merriweather had one on occasion said that Mr. Jimenez landed on when he 
purportedly dropped down from a second floor balcony? 
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referenced Ojeda’s report, in which Ojeda reported that Mr. Jimenez had once told 

Imhoff that her daughter had made friends with “some lady downstairs” and 

Imhoff’s own statement to Ojeda that she would never let her daughter to inside any 

of the apartments in the building (7PC-R. at 171). 

The court’s order acknowledged that the “lady” referenced in Ojeda’s report 

was not named (7PC-R. 171). But then the court simply overlooked the importance 

of the fact that Imhoff told Ojeda that the “lady downstairs” was actually “Phyllis” 

and that her daughter had befriended Phyllis and had been in her apartment. This, of 

course, was the entire point of Mr. Jimenez’s current argument: that a handwritten 

note by Ojeda, not previously disclosed, revealed the following: “Phyllis became 

friend w/ daughter.” The next line of the note stated “came home Keychel made 

friend w/ some lady downstairs.” The identification of Phyllis as the “lady 

downstairs” is the piece of information that had not been previously disclosed. The 

fact that Ms. Minas had a friendship with Ms. Jimenez’s girlfriend’s daughter and 

Mr. Jimenez was aware of it provides evidence from which the defense could have 

argued at trial that Mr. Jimenez had a good relationship with Ms. Minas and had 

been in her apartment on occasion, thus explaining the presence of a fingerprint. 

Indeed, the lack of any evidence of how his fingerprint may have been placed in Ms. 

Minas’ apartment was a critical factor relied on by the trial court in denying Mr. 

Jimenez’s motion for a judgment of acquittal at the close of the state’s case. See TT 
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784 (“In this case, first of all, there has been no explanation of the fingerprints other 

than the fact that the defendant has entered other apartments within that complex 

with permission. No evidence was introduced in reference to Ms. Minas’ apartment 

and him ever being in that apartment” (emphasis added). But once again, as with a 

great deal of other information, Detective Ojeda made sure to hide this information 

from the defense because he knew its value to the defense. 

Jeffrey Allen. Mr. Jimenez’s Rule 3.851 motion also alleged that, among the 

materials disclosed by the NMPD for the first time on July 25, 2018, was a note in 

Detective Diecidue’s handwriting of a March 15, 1993, interview of Jeffrey Allen. 

The NMPD records also included two handwritten letters from Mr. Allen dated 

February 16, 1993, and February 20, 1993. While the letters are not addressed to 

anyone specifically, the content shows that they were written to the police 

collectively or to an unnamed specific officer. At one point, Allen reported that Mr. 

Jimenez was laughing at “you” because while being questioned by “you” he wore 

the same pants he had on at the time of the crime. The 81 pages from the NMPD 

also include a phone message from Allen on February 8, for “Pearce.” The 81 pages 

also include Ojeda’s handwritten note dated February 9, 1992, regarding his phone 

conversation with Allen in which Ojeda was told that Allen had become Mr. 

Jimenez’s cell mate. It is after Ojeda’s phone call with Allen on February 9 that 

Allen starts writing letters reporting his allegations as to what Mr. Jimenez had 
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purportedly said to him. These notes collectively show that Allen was acting as a 

state agent in February of 1993. In their depositions, Ojeda and Diecidue falsely 

asserted that the first contact with Allen occurred on March 15, 1993. The 

handwritten materials from the NMPD also included a one-page of writing in which 

Allen set forth his “demands” or “terms,” which were clearly what he wanted in 

exchange for his testimony against Mr. Jimenez. The notes establish that there was 

an understanding in place well before the March 15 interview and a flow of 

information that pre-dated the March 15 interview. 

In summarily denying this claim, the lower court determined that Mr. Jimenez 

“fails to show how any of the information in the letters or notes is ‘newly discovered’ 

or exculpatory” because the police reports detail the “same information that appears 

on the notes” (7PC-R. 172). Thus, in the lower court’s view, “the information, or 

ability to get the information by the exercise of due diligence was present” (Id.). 

Moreover, the court found that Mr. Jimenez suffered no prejudice because Allen did 

not ultimately testify at Mr. Jimenez’s trial, and this Court had previously addressed 

other allegations relating to Allen (Id). 

The lower court’s finding that the information revealed in the materials 

provided on July 30, 2018, contain the “same information” as in the police reports, 

reflects a failure by the lower court to accept Mr. Jimenez’s allegations as true, as 

well as a failure to read the documents. Moreover, while Mr. Jimenez acknowledges 



105 

that Allen did not ultimately testify at Mr. Jimenez’s trial, the fact that the NMPD 

detectives again not only withheld information from the defense it was required to 

disclose, the police actually lied in their depositions regarding when Allen was first 

spoken with so that his status as a state agent would not be discovered. At a 

minimum, the Allen materials would have provided counsel with an area of rich 

exploration prior to trial and certainly would have been further evidence of a pattern 

of misconduct, obstruction, and misrepresentations by law enforcement in its zeal to 

convict Mr. Jimenez. To that extent, the information is material and the failure to 

disclose it was improper. 

Sessler Materials. In the materials provided to Mr. Jimenez from the NMPD 

on July 25, 2018, was a FAX coversheet from Steve Sessler to Detective Diecidue 

dated October 16, 1992, to provide information regarding Mr. Jimenez. While Mr. 

Jimenez had previously learned that Sessler had worked with the NMPD in the case 

arising out of the death of Marie Debas, he had not, until July 30, 2018, received any 

information that Sessler and Diecidue were in contact and working together as early 

as October 16, 1992, when the NMPD was only involved in the case involving Ms. 

Minas’ homicide. The 81 pages includes 

As the lower court accurately noted, Mr. Jimenez previously raised an issue 

about Sessler and his work for a drug dealer, Calderon, who, it was alleged, had 

influenced the police to investigate and arrest Mr. Jimenez. Jimenez v. State, 997 So. 
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2d 1056 (Fla. 2008). The court rejected this claim because “it was previously raised 

in the 2005 motion” and found to be without merit by the Florida Supreme Court 

(7PC-R. 173-75). However, the lower court failed to accept Mr. Jimenez’s 

allegations as true regarding the fact that the FAX coversheet provided new 

information to establish contact between the NMPD and Sessler/Calderon at the very 

time of the investigation into Ms. Minas’ murder. These allegations also warrant an 

evidentiary hearing and must be considered cumulatively with the other withheld 

information when this Court conducts its materiality analysis. 

Ali Anwar. Mr. Jimenez’s Rule 3.851 motion also alleged new information 

regarding Mr. Anwar, the cab driver dispatched by the taxi company in response to 

Mr. Jimenez’s 8:20PM request for a cab on October 2, 1992. As he alleged, in the 

documents first provided to Mr. Jimenez in July of 2018, was a note handwritten by 

Detective Diecidue regarding his interview with Mr. Ali (7PC-R. 674). Diecidue 

wrote down Ali’s name and phone number and then nothing. He made no notes 

regarding what Ali told him happened when he went to the apartment complex to 

pick up “Jose” in his cab. “Jose”’s call for a cab had been received at 8:20PM on 

October 2, 1992. Mr. Jimenez alleged below that when Mr. Ali did not identify Mr. 

Jimenez, Diecidue chose not to make any notes or memorialize the information 

given by Mr. Ali as it would not assist the State. In fact, Ojeda and Diecidue 

maintained in their depositions that Diecidue had written a report about his interview 
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of Ali, but the report had mysteriously disappeared. Ojeda said it was lost.74 Given 

that Diecidue made notes of the interview, the story about the report regarding Ali 

being lost was a fabrication used to hide the fact that Ali’s information was 

exculpatory. 

Also in the NMPD notes were notations written by Detective Ojeda regarding 

his contact with Mr. Ali in September, 1993. With the passage of 11 months, Ojeda’s 

notes show that Mr. Ali was no longer certain of when he picked up the fare whose 

face was bleeding. Not only were Ojeda’s notes regarding his conversation with Ali 

not previously disclosed, the fact that Ojeda spoke to Ali was never disclosed. No 

police report write-up of this interview was ever provided. 

The notes’ importance becomes apparent in view of the detectives’ handling 

of Mr. Ali. When Mr. Jimenez was initially represented by the Public Defender’s 

Office, Mr. Ali was contacted and recounted that when he reached the apartment 

complex to pick up Mr. Jimenez, he was unable to find him. However, he ended up 

picking up another fare, a man whose face was bleeding as if he had been in an 

altercation. The man explained he received the scratches because he had been 

                                                 
74  Apparently there was a serious paperwork-keeping problem with the 

NMPD in Mr. Jimenez’s case; many reports were “lost.” See 7PC-R. 505 (“Q: This 
might have been one of the reports that was lost? A: It may have been lost. Detective 
Diecidue is usually very good with his reports. May have gotten lost in the file. 
Unfortunately they handle tons of paperwork”). 
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mugged. Mr. Ali was contacted by the police and shown photographs of Mr. 

Jimenez; Mr. Ali insisted that Mr. Jimenez was not the fare he picked up near the 

apartment complex with the bleeding face. But Mr. Jimenez’s trial counsel were 

unable to locate Mr. Ali at the time of trial in order to present him as a witness. 

Detectives Ojeda and Diecidue testified that Diecidue had spoken to Ali but they 

could not find the report that contained the results of the interview. Ojeda suggested 

the report must have gotten “lost.” The handwritten note showing that when 

Diecidue interviewed Ali he wrote nothing down is new and previously unavailable 

information. 

The fact that Ojeda and Diecidue were willing to hide information from (and 

lie about it) defense counsel with regard to the fact that Mr. Jimenez himself had 

made oral exculpatory statements during their interrogation him lends support to the 

allegation that the handwritten note by Diecidue of his interview with Mr. Ali was 

intentionally left blank because Mr. Ali told him that when he could not find “Jose,” 

the intended fare on October 5, 1992, he instead picked up someone else near the 

apartment complex who was looking for a ride and who was bleeding from the face 

as if he had been scratched in an altercation with someone. Mr. Jimenez submits that 

Mr. Ali told Diecidue that the fare he picked up was not Mr. Jimenez when Diecidue 

tried to get Ali to identify Mr. Jimenez from the photo lineup. Diecidue decided not 

to write down any of what Mr. Ali told him because it tended to suggest that someone 
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else attacked Ms. Minas and was scratched in the struggle. The real attacker in a 

struggle with Ms. Minas would likely have gotten scratched and/or had blood on him 

or his clothing. 

While Mr. Ali did share this information with the public defender investigator 

who subsequently interviewed him, the fact that, as Mr. Jimenez alleges, Diecidue 

intentionally left out any mention of Mr. Ali’s statement in his handwritten notes of 

the interview, coupled with the fact that Diecidue’s report mysteriously was “lost,” 

would have given the defense at trial even more fodder for a thorough cross-

examination of law enforcement’s good faith in their investigation of this case. If 

Ojeda and Diecidue were willing to dissemble during depositions and “lose” police 

reports and intentionally not write down exculpatory information given by a crucial 

witness, what else would they have been willing to do? Of course, by the time 

collateral counsel located Mr. Ali and spoke with him, he remembered picking up a 

man bleeding from his face, but longer could say when that incident occurred. 

As to Mr. Jimenez’s allegations regarding Mr. Ali, the lower court determined 

that the “record reveals that all of the information was in the hands of the defendant 

and his counsel, or obtainable through due diligence” and that Mr. Jimenez had failed 

to establish that he was prejudiced “by not being provided with these notes at an 

earlier time” (7PC-R. 177). This, again, reflects a failure by the lower court to accept 

Mr. Jimenez’s allegations as true and/or read the documents and the records showing 
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what had previously been pled regarding Mr. Ali. An evidentiary hearing is 

warranted. 

Ojeda’s Trial Script. In his motion requesting leave to amend the Rule 3.851 

motion, Mr. Jimenez alleged that among the NMPD documents first disclosed in 

July, 2018, was an 11-page document in which Detective Ojeda was given the 

questions he would be asked at trial.75 The document is clearly not written in Ojeda’s 

handwriting; both the questions and answers Ojeda was to give is in someone else’s 

handwriting. 

Ojeda’s direct examination at Mr. Jimenez’s trial was conducted by Assistant 

State Attorney Ann Lyons. The handwriting in the 11-page document appears to 

match Ms. Lyons’ handwriting as it appears in the record. Her direct examination of 

Ojeda in many places is identical to that which appears in the 11-page document 

outlining both the questions and answers to be given. For many of the questions the 

document includes the answer Ojeda is to give. At one point there is a section that is 

marked with the word “out” in the margin, showing that this portion of the suggested 

testimony should not be given. This section concerned Officer Cardona’s 

investigation of the white van under Ms. Minas’ balcony. 

                                                 
75 The lower court subsequently denied Mr. Jimenez leave to amend and 

therefore did not rule on these allegations. This is yet another reason why this Court 
should allow Mr. Jimenez to return to circuit court and file a complete amended 
motion in order to give the court an opportunity to address this claim. 
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While Ojeda being provided the questions he would be asked is not all that 

problematic, the document also provides the answers. The need to write out the 

answers that the lead detective was to give in his testimony constitutes impeachment 

which is subject to disclosure under Brady. See Kyles v. Whitley. The notation “out” 

could be seen as a directive not to get into anything about Cardona’s investigation 

of the white van. But the existence of the document could have been used to impeach 

Ojeda’s testimony, and it should have been disclosed. 

CONCLUSION 

When the proper consideration is given to the numerous due process, Brady, 

and Giglio violations revealed in the 81 handwritten pages of NMPD records, it is 

apparent that the circuit court’s order cannot be affirmed under the governing 

standard of review. Moreover, Rule 3.851 relief cannot be denied without affording 

Mr. Jimenez an evidentiary hearing. While that is true, it is also true that this Court 

has held that handwritten notes, like the ones at issue here, are reviewable de novo 

by this Court. On at least one occasion, simply on the basis of the handwritten notes 

made by a prosecutor while interviewing a witness later called by the State, 3.851 

relief from the death sentence was warranted and an evidentiary hearing was 

unnecessary. Young v. State, 739 So. 2d 553 (Fla. 1999). 

If there ever is another case that previously undisclosed handwritten notes by 

law enforcement officers so clearly demands relief that an evidentiary hearing is 
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deemed unnecessary, Mr. Jimenez’s case is that case. These notes discussed in this 

brief so clearly show that dishonest cops conducted a rigged investigation in which 

any information favorable to Mr. Jimenez that the police accidentally stumbled on, 

was hidden from Mr. Jimenez’s counsel. Even the information Mr. Jimenez himself 

told the detectives was hidden from counsel, its very existence denied under oath by 

two law enforcement officers. 

The misconduct already apparent from the initial (and incomplete) review of 

the 81 pages of handwritten notes must be viewed as anathema to the Constitution 

and cannot be tolerated in a society subject to the rule of law. The misconduct here 

must be loudly condemned. 

Relief is warranted in the form of a new trial, the imposition of a life sentence, 

a remand to the circuit court for a full and fair hearing, or for any other relief that 

this Court deems proper. 
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