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PRELIMINARY STATEMENT 

 Petitioner asserts this Court should review the decision of the Fourth District 

Court of Appeal because it “construes a number of Florida Statutes valid” and also 

“construes the Florida Constitution.”  This is a mischaracterization of the opinion. 

In fact, the opinion does not “expressly declare” a state statute valid, nor does it 

“expressly construe” a constitutional provision.  Rather, the Fourth District simply 

applied the relevant provisions of the Public Records Act to the unique and well-

developed facts and evidence below.  As such, the petition should be dismissed.   

STATEMENT OF THE CASE AND FACTS 

  On February 26, 2018, Respondent News Media Parties1 filed a petition for 

access to video surveillance from the exterior cameras of Marjory Stoneman 

Douglas High School in an effort to gain clarity about the law enforcement 

response to the tragic shooting on February 14, 2018.  The petition named the 

Broward County Sheriff’s Office (“BSO”), Scott Israel in his official capacity as 

Broward County Sheriff, the School Board of Broward County (“School Board”), 

                                           
1  The Respondents/Appellees and petitioners in the trial court are as 

follows:  ABC, Inc.; The Associated Press; The Bradenton Herald; Cable News 

Network, Inc.; the First Amendment Foundation; the Florida Press Association; 

Gannett Co., Inc.; Los Angeles Times Communications LLC; Miami Herald Media 

Company; The New York Times Company; Orlando Sentinel Communications 

Company, LLC; and Sun-Sentinel Company, LLC. 
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and Robert W. Runcie, in his official capacity as Superintendent of Schools, 

Broward County.    

 Petitioner School Board opposed the Petition, arguing that the videos were 

exempt because they potentially disclosed the School’s security system and 

violated student privacy laws. The School Board later agreed the privacy objection 

was moot once all parties agreed that any student images appearing on the videos 

would be obscured prior to release.  The Broward State Attorney’s Office (“SAO”) 

also intervened, opposed access, and has filed a notice to invoke this Court’s 

jurisdiction (Case No. SC18-1227).  

 The News Media Parties did not seek -- and have never sought -- videos that 

depicted any victims of the shooting, witnesses, or any students.  Instead, the News 

Media Parties focused on obtaining video footage depicting only the law 

enforcement response, and initially on the well-publicized and known footage of 

BSO Deputy Scot Peterson outside Building 12 (where the shooting occurred).  

Contrary to the School Board’s assertion in its Petition, no other individuals or 

parties appeared or sought intervention prior to the trial court’s first order.     

  After conducting an evidentiary hearing and an in camera review, the trial 

court ordered release of video footage showing Peterson, which had been “redacted 

to obscure the faces of students and unknown witnesses.”  State Attorney’s Office 

of the 17th Judicial Circuit v. Cable News Network, Inc., Nos. 4D18-1335, 4D18-
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1336, 2018 WL 3569397, at *2 (Fla. 4th DCA July 25, 2018).  No party appealed 

that order, and the video was released.   Id.   

 In the weeks following the shooting, law enforcement agencies continued to 

disclose additional written information concerning their response to the shooting, 

and more facts came to light. The News Media Parties therefore on March 21, 

2018 filed a motion for further relief seeking additional video. The trial court again 

expeditiously set an initial status conference on the News Media Parties’ motion 

for March 23, 2018. At the conference, BSO advised that it did not object to 

producing the external videos, provided that no victims or children’s faces were 

shown.  Counsel for the News Media Parties agreed. 

However, in an abundance of caution, the trial court ordered the News 

Media Parties to amend their motion to make clear what precisely was sought, i.e., 

external video of the law enforcement response and not any video depicting victims 

(outside or inside the School) or video from inside Building 12.  The News Media 

Parties agreed to do so.   

Accordingly, the News Media Parties thereafter filed their Amended and 

Supplemental Motion for Further Relief, seeking disclosure of additional external 

videos depicting the response of other law enforcement personnel.  Specifically, 

the News Media Parties stated that they were not seeking any video: (a) depicting 
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the victims of the shooting; (b) from the interior cameras of any School building; 

(c) specifically identifying any student; or (d) depicting Nikolas Cruz. 

On April 2nd, the trial court held another status conference and further 

limited the time frame to external videos from 2:15 to 3 p.m. (a 45-minute period) 

on the date of the shooting. The trial court then on April 4th conducted an 

evidentiary hearing on the amended motion, at which the court heard testimony 

and considered evidence.2   After an in camera review of the additional limited and 

redacted exterior video, the trial court ordered its release. In so doing, the trial 

court found that the videos came within the security plan exemption, but that there 

was “good cause” to permit disclosure.  Petitioner School Board and the SAO 

appealed.   

After full briefing, oral argument and in camera review of the video footage 

(filed under seal), the Fourth District on July 25, 2018 issued its opinion affirming 

the trial court’s order.  In its opinion, the Fourth District agreed that the video at 

issue was included within the scope of Chapter 119’s exemption for “security 

plans,” but also agreed that the News Media Parties had established “good cause” 

for release -- as provided by the statutory terms in the exemption.   

                                           
2  As the Record on Appeal below reflects, and as the School Board is 

aware, the intervenor victims’ families advised the trial court prior to the final 

hearing that because no video depicting a victim was sought or would be released, 

they did not object.  The victim family intervenors therefore were not parties to the 

appeal in the Fourth District and have not appeared here. 
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Prior to this appeal, the School Board filed a motion in the Fourth District 

requesting that the court certify a question of great public importance.  State 

Attorney’s Office, 2018 WL 3569397, at *10. In its motion, the School Board 

asserted that the Fourth District’s opinion “obviates” the statutory exemption to 

maintain safety and security at public buildings, and that the decision “could 

impact every child attending public school in Florida…” Id.  The Fourth District 

rejected both arguments, advising that its decision “simply defined the term ‘good 

cause’ according to well-recognized common law principles and affirmed the trial 

court’s discretionary finding of cause in this case.” Id. (emphasis in original).  

The School Board thereafter filed its notice to invoke the discretionary 

review of this Court.       

SUMMARY OF THE ARGUMENT 

 Petitioner seeks to invoke discretionary jurisdiction under two provisions of 

Art. V, § 3(b)(3), Fla. Const. and the rules of appellate procedure, both of which 

fail. In this regard, rather than addressing this Court’s jurisdiction and its well-

articulated limits, the School Board essentially has filed a merits brief disagreeing 

with the decision below.   

First, pursuant to Fla. R. App. P. 9.030(a)(2)(A)(i), Petitioner argues that the 

Fourth District’s decision “construes a number of Florida statutes valid” -- 

presumably Fla. Stat. §§ 119.071(3)(a), (3)(b), and 281.301.  Pet. Br. at 10.  This 
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argument is meritless because the opinion does not make any reference to the 

validity of these or any other statutes.  Rather, the court simply applied the statutes 

to the facts, which does not provide a basis to squeeze the decision into this narrow 

jurisdictional provision. 

Second, Petitioner similarly argues that this Court should review the 

decision under Fla. R. App. P. 9.030(a)(2)(A)(ii) because it “also construes the 

Florida Constitution” -- presumably Art. I, § 24 (providing a right of access to 

public records and meetings).  Pet. Br. at 10.  This argument, too, is baseless.  The 

Fourth District did not “construe” Art. I, § 24, because it never undertook any sort 

of explanation of that provision, which is required to confer jurisdiction. This 

Court thus should deny review. 

ARGUMENT 

 Petitioner seeks to invoke this Court’s jurisdiction pursuant to Fla. R. App. 

P. 9.030(a)(2)(A)(i) and (ii), but this rule does not provide any basis for review 

here.  In this regard, Art. V, § 3(b)(3) of the Florida Constitution permits this Court 

to review “any decision of a district court of appeal . . . that expressly declares 

valid a state statute, or that expressly construes a provision of the state or federal 

constitution.” (emphasis added). Discretionary jurisdiction applies only to a 

“narrow” class of cases. Wells v. State, 132 So. 3d 1110, 1112 (Fla. 2014) 

(citations omitted). Those narrow categories do not include Petitioner’s 
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characterization, and review should not be granted merely because Petitioner 

disagrees with the Fourth District’s opinion. 

I. The Opinion Does Not “Declare Valid” Any Florida Statutes. 

  

The School Board first seeks review under Rule 9.030(a)(2)(A)(i), which 

provides that “[t]he discretionary jurisdiction of the supreme court may be sought 

to review (A) decisions of the district courts of appeal that (i) expressly declare 

valid a state statute.”  Here, it is beyond dispute that the Fourth District’s opinion 

does not expressly declare valid any state statute.  Thus, the School Board has no 

basis for invoking jurisdiction under this rule. 

In the proceedings below, the School Board argued that the videos should 

not be released because they were exempt from disclosure under Fla. Stat. §§ 

119.071(3)(a) and 281.301(1), both of which provide that certain “security or fire 

safety system plan[s]” are exempt from disclosure as public records.  Both statutes, 

however, also provide that such records may be disclosed “[u]pon a showing of 

good cause before a court of competent jurisdiction.” See Fla. Stat. §§ 

119.071(3)(a)3.d. and 281.301(2)(d).  Although the parties disagreed about 

whether the videos should be released, no party ever argued -- and neither lower 

court ever considered -- whether the statutes themselves were valid.  For this 

reason, of course, the School Board is unable to point to any portion of the opinion 

declaring the validity of the statutes at issue.  
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Because Petitioner cannot point to an explicit statement of validity, it instead 

apparently relies upon the defunct “inherency doctrine” because the Fourth District 

considered and applied the relevant statutes.  But this is precisely the type of case 

this Court no longer reviews.  In 1980, Art. V, § 3(b)(3) was amended to 

essentially abolish the inherency doctrine, meaning that this Court will not review 

a district court’s opinion that “applied the statute as though it were valid but did 

not directly discuss or make a finding of validity.” H. L. Anstead et al., The 

Operation and Jurisdiction of the Supreme Court of Florida, 29 NOVA L. REV. 

431, 503 (Spring 2005); Comm. Notes to 1980 Amend., In re Emergency Amend. 

to Rules of App. P., 381 So. 2d 1370, 1374 (Fla. 1980).  Because Petitioner seeks 

review with no express declaration as required, its request should be denied.  

II. The Opinion Does Not “Expressly Construe” a Provision of the State 

Constitution. 

 

Petitioner likewise apparently claims that the Fourth District’s decision 

“expressly construes” Article I, section 24 of the Florida Constitution.  Pet. Br. at 

10.  Assuming this is the School Board’s argument, Art. V, § 3(b)(3), Fla. Const. 

and Fla. R. App. P. 9.030(a)(2)(A)(ii) permit discretionary jurisdiction only where 

a constitutional provision is expressly construed -- which does not appear in the 

Fourth District’s decision. 

 For this Court to exercise its discretionary jurisdiction, the School Board 

must show that the decision “explain[s], define[s] or otherwise eliminate[s] 
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existing doubt arising from the language or terms of the constitutional provision.”  

Ogle v. Pepin, 273 So. 2d 391, 392 (Fla. 1973) (denying jurisdiction where the 

district court’s opinion did not “discuss” the constitutional provisions); Armstrong 

v. City of Tampa, 106 So. 2d 407, 409 (Fla. 1958) (“it is necessary that the final 

decree under assault actually construe, as distinguished from apply, a controlling 

provision of the Constitution. . . . It is not sufficient merely that the trial judge 

examine into the facts of a particular case and then apply a recognized, clear-cut 

provision of the Constitution.”), reaffirmed in Ogle, 273 So. 2d at 393; Rojas v. 

State, 288 So. 2d 234, 236 (Fla. 1973) (“Applying is not synonymous with 

Construing; the former is NOT a basis for our jurisdiction”) (emphasis in original). 

Here, the Fourth District did not expressly construe a state constitutional 

provision in any manner whatsoever.   Rather, the court held only that the videos at 

issue were public records subject to disclosure within the meaning of Art. I, § 24, 

Fla. Const. and Chapter 119, Fla. Stat. (2018).  See State Attorney’s Office, 2018 

WL 3569397, at *4.  In so doing, the opinion contains no discussion or finding 

concerning the constitutional right of access.  Instead, the decision affirmed the 

trial court’s discretionary finding that good cause existed for disclosure because the 

videos would allow the public to witness and evaluate:  (1) when first responders 

arrived on campus; (2) where first responders went when they arrived; (3) and 

what first responders did when they arrived.  Id. at *8.    
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The cases cited by the School Board in its very brief section on discretionary 

review, Pet. Br. at 10, reinforce the lack of jurisdiction here.  See Sigler v. State, 

881 So. 2d 14 (Fla. 4th DCA 2004) (declining to certify question because its 

decision “expressly [held] the statute invalid under the United States Constitution,” 

thereby providing “apparent jurisdiction to review our decision”); River Place 

Condo. Ass’n at Ellenton, Inc. v. Benzing, 890 So. 2d 386, 389 (Fla. 2d DCA 2004) 

(“we are expressly declaring a statute valid and construing the Florida constitution 

to do so”); Mozo v. State, 632 So. 2d 623, 638 n.11 (Fla. 4th DCA 1994) (stating 

that “we have expressly construed” a constitutional provision to provide 

discretionary review); Wickman v. Firestone, 500 So. 2d 740, 742 (Fla. 4th DCA 

1987) (noting that the court wrote an opinion declaring a statute valid “to afford 

the appellant an opportunity to invoke the Supreme Court’s discretionary 

jurisdiction”). 

By stark contrast, there is nothing of the sort in the Fourth District’s opinion.  

This Court therefore has no basis to review the decision. 

CONCLUSION 

Petitioner’s jurisdictional brief is nothing more than a disagreement with the 

Fourth District Court of Appeal’s decision.  Petitioner does not proffer any actual 

basis that would give rise to this Court’s discretionary jurisdiction.  Accordingly, 

this Court should decline to invoke its discretionary jurisdiction over this matter. 



 

 11 

 Respectfully submitted, 

 

THOMAS & LoCICERO PL 
 

By:  /s/ Dana J. McElroy   

Dana J. McElroy 

Florida Bar No. 0845906 

dmcelroy@tlolawfirm.com 

Daniela B. Abratt 

Florida Bar No. 118053 

dabratt@tlolawfirm.com  

915 Middle River Drive, Ste. 309 

Fort Lauderdale, FL  33304 

Phone:  (954) 703-3417 

Fax:  (954) 400-5415 

 

-and-  

 

James J. McGuire  

Florida Bar No. 187798 

jmcguire@tlolawfirm.com  

Jon M. Philipson 

Florida Bar No. 092960 

jphilipson@tlolawfirm.com 

601 South Boulevard 

Tampa, FL 33606 

Phone:  (813) 984-3060 

Fax: (813) 984-3070 
 

Attorneys for the Respondents, 

News Media Parties 
     

  

 

 

 

 



 

 12 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 15th day of August, 2018, I 

electronically filed the foregoing document with the Clerk of the Court via the E-

Portal.  I also certify that the foregoing document is being served this day via 

transmission of Notices of Electronic Filing generated by the E-Portal to: Barbara 

Myrick, Esq., School Board of Broward County, Office of the General Counsel, 

pleadings@browardschools.com; and Eugene K. Pettis, Esq., Debra P. Klauber, 

Esq., Haliczer Pettis & Schwamm, P.A., service@hpslegal.com; 

dklauber@hpslegal.com, Attorneys for Petitioner. 

/s/ Dana J. McElroy   

        Attorney 
 

 

 

CERTIFICATE OF COMPLIANCE WITH FLA. R. APP. P. 9.210 

Undersigned counsel hereby certifies that this brief complies with the font 

requirements of Florida Rule of Appellate Procedure 9.210(a)(2) inasmuch as the 

brief is printed in Times New Roman, 14-point font and otherwise meets the 

requirements of the rule. 

 
/s/ Dana J. McElroy   

        Attorney 
 

 


