
IN THE SUPREME COURT OF FLORIDA

THE FLORIDA BAR,

Complainant, Case No.: SC18-1279

v. Fl. Bar File No.: 2019-70, 032 (11J)

JOHN H. FARO,

Respondent.
_____________________________/

THE FLORIDA BAR’S RESPONSE IN OPPOSITION TO

RESPONDENT’S MOTION TO STAY DISCIPLINARY PROCEEDING

The Florida Bar, by and through its undersigned attorney, responds to

Mr. Faro’s motion to stay this disciplinary proceeding as follows:

1. The disciplinary proceeding was filed in August 2018 as a

complaint seeking reciprocal review base on an eight-month suspension

imposed by the United States Patent and Trademark Office (“USPTO”) IN

February 2018.

2. Mr. Faro sought review of the UPSTO’s order in the United

States District Court for the Eastern District of Virginia. Accordingly, he filed

a motion for stay in this proceeding in September 2018. This Court granted

that stay on November 2, 2018, “until such time as the United states District

Court for the Eastern District of Virginia has concluded its review.”
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3. As a result of numerous filings, that stay actually continued until

mandate was issued by the U.S. Court of Appeals for the Federal Circuit,

affirming the District Court in 2020. (See status reports of June 17, 2020 and

October 6, 2020). Thus the USPTO’s order was upheld on two federal

reviews prior to the hearing in this case.

4. The Referee filed the Report of Referee on April 20, 2021. The

Referee recommends a three-year suspension. This recommendation is

based, in part, on Mr. Faro’s prior disciplinary record, which includes a public

reprimand, a 10-day suspension, and a 90-day suspension. The Referee

explained at the hearing that he has “zero confidence that Mr. Faro would

not violate future Bar rules.” (T2 p.143).

5. Mr. Faro filed his notice of intent to seek review on June 14, 2021.

6. This review is now fully briefed. It was submitted to the Court

without oral argument on January 12, 2022.

7. Three days after the case was submitted to the Court, Mr. Faro

filed about 500 pages of materials that he had previously filed in the United

States District Court for the Eastern District of Virginia. The materials

appears to be a motion to vacate the earlier federal judgment under Federal

Rule of Civil Procedure 60(b)(4-6). The docketing information on these

filings indicate that they were filed in Virginia on September 30, 2021. Thus,



they were filed more than one year after the entry of the District Court’s

judgment and nearly four months before they were filed with this Court.

8. The undersigned is without knowledge of any action the District

Court for the Eastern Division of Virginia may have taken on this motion in

the last several months.

9. Federal Rule of Civil Procedure 60 does provide certain grounds

for relief from a judgment or order. Rule 60(b)(4) authorizes relief if the

judgment is “void,” which is a very narrow ground. Rule 60(b)(5) authorizes

relief if the judgment has been satisfied, released, or discharged, which does

not appear to be the case here. Rule 60(b)(6) authorizes relief on “any other

reason that justifies relief.”

10. Mr. Faro’s most recent motion for stay explains that his motion

challenges “both the authority of the tribunal and competency of the hearing

officer, including specifically, the hearing officer finding that Respondent had

violated any of the Patent Office disciplinary rules.” It seems to be a rehash

of prior arguments. It is not based on newly discovered evidence or on any

federal decision after the appeal to the Federal Circuit that might be sufficient

to support relief. Instead, he is relying on Kisor v. Wilkie, 139 S. Ct. 2400

(2019), which was decided prior to the conclusion of his appeal to the Federal

Circuit.



11. Mr. Faro has not presented this Court with any argument

sufficient to support the proposition that his likelihood of success on his Rule

60 motion is significant.

12. Rule 60(c)(2) provides that such a motion “does not affect the

judgment’s finality or suspend its operation.” Thus, the USPTO’S order, the

order of the District Court, and the order of the U.S. Court of Appeals for the

Federal Circuit remain binding on Mr. Faro.

13. Although it was reasonable for this Court to delay its proceeding

during the standard appellate process, there is no justification to further delay

in this proceeding. In the unlikely event that Mr. Faro is successful on his

Rule 60(b) motion in Virginia, he is certainly free to filed an appropriate

motion with this Court base on that victory. But this motion to stay appears

to be a tactic for delay, and nota an adequate ground for a stay.

14. The motion for stay should be denied.

Respectfully submitted,

/s/ Chris W. Altenbernd_______________
Chris W. Altenbernd, Esq.
Florida Bar No: 197394
Email: service-caltenbernd@bankerlopez.com
BANKER LOPEZ GASSLER P.A.
501 E. Kennedy Blvd., Suite 1700
Tampa, FL 33602
(813) 221-1500
Fax No: (813) 222-3066
Attorney for the Complainant



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 31st day of January, 2022, the

foregoing was filed and served via the State of Florida’s E-Filing Portal to:

John H. Faro, Esq.
1 S.E. 3rd Ave., Suite 1400
Miami, VL 33131-1708
johnf75712@aol.com
Respondent

John D. Womack, Esq.
444 Brickell Ave., Ste M-100
Miami, FL 33131
jwomack@floridabar.org
Attorney for Florida Bar

Patricia Ann Toro Savitz, Esq.
651 E. Jefferson St.
Tallahassee, FL 32399
psavitz@flroidabar.org
Attorney for the Florida Bar

Joshua E. Doyle, Esq.
651 E. Jefferson St.
Tallahassee, FL 32399
jdoyle@floridabar.org
Attorney for the Florida Bar

/s/ Chris W. Altenbernd
Chris W. Altenbernd, Esq.


