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PRELIMINARY STATEMENT

A. Abbreviated Names

John H. Faro, the Respondent, will be referred to as Mr. Faro or the

Respondent. The Florida Bar will be referred to as the Bar.

B. Citations to the Record

References to the Report of Referee will be cited as (ROR p.**).

References to specific pleadings will be made by Tab number in the

Amended Index of Record, and with further information when the document

is large. (Tab-**).

The transcript of the final hearing will be cited as (T-**).

Volume II of the final hearing will be cited as (T2-**).

The transcript of the December 18, 2020, hearing will be cited as (Dec.

T.-**).

The transcript of the January 15, 2021, hearing will be cited as (Jan.

T.-**).

The Bar’s exhibits will be cited as (TFB-Ex-*) with specific reference to

the transcript page number when needed.

The Bar provides an appendix of critical portions of the record to

facilitate review. This brief cites to the appendix as (A. **).
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NATURE OF THE CASE

John Faro is seventy-seven years old and has been a Florida lawyer

since 1986, practicing primarily patent law. This is his fourth disciplinary

proceeding, and the third in which the referee has recommended a

suspension. In 2018, this Court suspended Mr. Faro for ninety days for

communicating with a person who was represented by counsel. The Florida

Bar v. Faro, No. SC16-1408, 2018 WL 4691179 (Fla. 2018).

This proceeding arises from misconduct in a patent prosecution. An

administrative law judge found that Mr. Faro committed multiple violations of

the United States Patent and Trademark Office (USPTO) Code of

Professional Responsibility. Mr. Faro appealed the resulting USPTO Final

Order to a federal district court and a federal court of appeal without success.

The Referee in this case granted a partial summary judgment on the

basis that the USPTO Final Order was conclusive proof of misconduct in this

reciprocal discipline proceeding under Rule 3-4.6. He recommends that this

Court find Mr. Faro guilty of four violations. Primarily because of the prior

disciplinary suspensions and multiple aggravating factors, the Referee

recommends a three-year suspension.

The Bar asks this Court to approve the Referee’s recommendations.

Mr. Faro raises numerous issues.
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STATEMENT OF THE CASE AND FACTS

Mr. Faro was admitted to The Florida Bar in 1976. (ROR p. 17)(A. 20).

He was admitted to the Massachusetts Bar in 1969, the Delaware Bar in

1970, and the Ohio Bar in 1971. (ROR p. 17). He was admitted to practice

before the USPTO in 1971. (ROR p. 17). He is primarily a patent litigation

attorney. (T. 74). He has practiced patent law since graduating from law

school. (T. 69). However, he has not independently handled clients since

2017 due to a spinal injury. (T. 84). This is Mr. Faro’s fourth Florida Bar

disciplinary proceeding. (ROR p. 19-20).

This reciprocal disciplinary case centers around an order that was

entered by the Secretary of Commerce for Intellectual Property and Director

of the United States Patent and Trademark Office (“August 2, 2017, Final

Order”) (A. 59-102).

A. August 2, 2017, Final Order Findings

Mr. Faro represented EPRT Technologies, Inc. (“EPRT”) for nine

years. Before his representation of EPRT began, EPRT filed the subject

patent application. EPRT received a final Office Action on September 20,

2002, partially rejecting claims in the patent application. (A. 60). EPRT

retained Mr. Faro shortly after to represent it in the patent proceedings. (A.

60). On December 12, 2002, EPRT submitted a Power of Attorney and
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Revocation of Prior Powers to the USPTO in favor of Mr. Faro. Katherine

Blake, EPRT’s co-founder and president, signed the power of attorney. (A.

61).

First Final Rejection

On January 30, 2003, Mr. Faro filed a Request for Continued

Examination. The USPTO rejected his request. He filed a response, which

the USPTO also rejected. (A. 61). On November 12, 2003, Mr. Faro filed an

amendment to the patent application. (ROR p. 7)(A. 10). On January 8,

2004, the USPTO issued a Notice of Non-Responsive Amendment. Nearly

a month later, after receiving calls from the assigned patent examiner, Mr.

Faro filed a response. The USPTO deemed his response non-compliant.

(A. 61-62).

On August 12, 2004, the USPTO issued a Notice of Abandonment

(“First Abandonment”) for the patent application. (A. 62). The USPTO

deemed the application abandoned because Mr. Faro failed to file a

compliant response to the January 2004 notice. (A. 62). Before the First

Abandonment was issued, the patent examiner left voice messages for Mr.

Faro on July 9, July 19, and July 20, 2004. (A. 62). The examiner told Mr.

Faro that the patent application would be deemed abandoned if he did not

contact the examiner by July 23, 2004. (A. 62). Mr. Faro did not contact the
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examiner. In January 2005, Mr. Faro filed a petition to revive the patent. The

USPTO granted Mr. Faro’s petition.

Second Final Rejection

However, on April 19, 2005, the USPTO issued a final Office Action

(“Second Final Rejection”), rejecting specific claims in the application.

Nearly two months later, Mr. Faro incorrectly informed his clients that the

examiner issued a non-final rejection. (A. 62). Ten days later, on June 30,

2005, he filed a Notice of Appeal. Almost a month after filing the notice of

appeal, he finally informed his clients of the appeal. (A. 62).

Third Final Rejection

Eventually, on November 14, 2005, the USPTO issued a Third Final

Rejection (“Third Final Rejection”). (A. 63). That rejection contained clear,

inconspicuous language that informed Mr. Faro that the period for

responding would expire in three months or thirty days, whichever was

longer. (A. 63). On November 29, 2005, more than two weeks after

receiving the rejection, Mr. Faro told EPRT about the rejection. However, he

did not tell his client that they only had three months to file a reply. (A. 63).

There was no indication that anyone from EPRT ever received a copy of the

Third Final Rejection. (A. 63).
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Mr. Faro filed another appeal. (A. 64). The Board of Patent Appeal and

Interferences affirmed the Third Final Rejection on June 1, 2009, (“June 1,

2009 decision”). In their decision, the Board included a footnote that

indicated EPRT would have two months to file an appeal or initiate a civil

case. (A. 65). The two-month period came and went. A Notice of

Abandonment was sent to Mr. Faro on August 17, 2009. (A. 65). Mr. Faro

maintains his claim that he did not receive the notice.

After eight years of litigation and no real progress on the application,

EPRT reached out to Mr. Faro to determine the status. Throughout 2010,

Ms. Blake emailed Mr. Faro several times. Mr. Faro told Ms. Blake that he

had “attempted to determine the status of the patent [applications] and have

yet to hear back from my inquiries.” (A. 66).

In 2011, Ms. Blake sent Mr. Faro increasingly urgent emails inquiring

about the status of the patent application. Mr. Faro never responded. (A.

66).

Ultimately, EPRT hired Farahmand Law Firm to possibly pursue legal

action against Mr. Faro. On October 21, 2011, attorney Roger Farahmand

sent Mr. Faro a letter requesting the status of the patent application. On

October 28, 2011, Mr. Faro faxed a copy of the decision denying the appeal

to Mr. Farahmand. He did not attach a copy of the Notice of Abandonment.
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This was the first time Mr. Faro informed his client of the June 1, 2009

decision – two years after the decision was issued. Shortly thereafter, Mr.

Farahmand requested the client file from Mr. Faro. Mr. Faro did not provide

the file to Mr. Farahmand or anyone at EPRT. EPRT had to obtain the file

via subpoena to Mr. Faro’s ex-wife. (A. 67).

EPRT filed the malpractice suit in 2013. On August 28, 2015, Ms.

Blake, the representative for EPRT, and Mr. Faro reached a settlement

agreement. Both parties signed the settlement agreement. (TFB-Ex. 6).

Part of the agreement was that Mr. Faro would immediately send $5,000 to

EPRT upon execution of the agreement. (TFB-Ex. 6).

On August 31, 2015, the parties filed a Joint Notice of Settlement with

the court. (TFB-Ex. 7). The case was dismissed with prejudice the following

day. (TFB-Ex. 9). However, Mr. Faro did not comply with the terms of the

settlement agreement and, on September 28, 2015, EPRT filed a Motion to

Compel Mr. Faro to comply with the settlement agreement. (A. 69) (TFB-Ex.

10). The trial court denied the enforcement of the settlement agreement

based on the interim loss of jurisdiction. (ROR p. 17)(A. 20).

B. USPTO Disciplinary Proceedings.

On May 11, 2015, the OED Director for the USPTO filed a complaint

with the USPTO based on a grievance filed by EPRT. (A. 25)(TFB-Ex. 1 p.
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1). The OED Director requested the suspension of Mr. Faro from practice

before the USPTO in patent, trademark, and other non-patent matters.

(TFB-Ex. 1 p. 1). The complaint alleged, in part, that Mr. Faro had violated

the USPTO Code of Professional Responsibility during his representation of

EPRT and, specifically, during his prosecution of one of EPRT’s patents. A

hearing occurred on May 10-11, 2016, in Miami, Florida. (A. 26)(TFB-Ex. 1

p. 2). Mr. Faro, along with the EPRT President and CEO and EPRT’s new

attorney, testified at the hearing.

On September 15, 2016, the presiding Administrative Law Judge

found, by clear and convincing evidence, that Mr. Faro committed multiple

violations of the USPTO Code of Professional Responsibility. (A. 49-50).

Those violations included: (1) engaging in disreputable or gross misconduct;

(2) failing to communicate with the client on matters that would have a

significant effect on the matter pending; (3) neglect; (4) intentionally failing to

seek the lawful objectives of a client through reasonably available means;

(5) intentionally failing to carry out a contract of employment entered into with

the client for professional services; and (6) failure to promptly deliver client

funds as requested by the client. (A. 49-50). A complete recitation of the

rules Mr. Faro violated can be found on page twelve of the Report of Referee.

(A. 15).
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On August 2, 2017, the USPTO adopted the ALJ’s findings and

imposed an eight-month suspension and required Mr. Faro to pass the

Multistate Professionalism and Responsibility Exam (MPRE) before

reinstatement. (A. 100, 56-57). This Bar proceeding stems from that order.

Mr. Faro sought reconsideration of the August 2, 2017, Final Order.

(TFB-Ex. 3). The general counsel for the USPTO, under the authority of the

Secretary of Commerce for Intellectual Property and Director of the USPTO,

entered an order affirming the final order in totality on February 9, 2018.

(TFB-Ex. 3) (“Final Order of Suspension”).

C. The Bar Proceedings

The Bar filed its formal complaint for reciprocal discipline on August 3,

2018, pursuant to Rule 3-7.1(l) (Tab 3). The Bar’s complaint was based on

the findings in the August 2, 2017, Final Order.

However, Mr. Faro continued to seek review of the Final Order of

Suspension through the federal courts. (ROR p. 13)(A. 16). On December

28, 2018, the Eastern District of Virginia affirmed the order. (TFB-Ex. 4). Mr.

Faro again sought review of the Final Order of Suspension. On February

11, 2020, the United States Court of Appeals for the Federal Circuit again

affirmed. (TFB-Ex. 5). On April 10, 2020, the United States Court of Appeals

for the Federal Circuit issued its Mandate. Mr. Faro sought no further review.
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(ROR p. 14)(A. 17). On September 30, 2020, the Referee determined the

instant matter was ready to proceed.

Shortly after, Mr. Faro filed a motion to dismiss and alternatively, for

judgment on the pleadings, which the Referee denied. (Tab 47). On

December 4, 2020, the Bar filed a motion for partial summary judgment.

(Tab 55). Four days later, Mr. Faro filed his motion for summary judgment.

(Tab 58). A hearing on both motions, and the Bar’s motion to strike Mr.

Faro’s affirmative defenses, occurred on December 18, 2020. (Tab 57). Mr.

Faro’s argument was based on the validity and constitutionality of the

underlying proceedings. The Referee announced that he would be granting

the Bar’s motion for summary judgment and motion to strike and denying Mr.

Faro’s motion for summary judgment. (Dec. T. 79).

On January 15, 2021, the Referee heard arguments on various

pending motions, including Mr. Faro’s motion for reconsideration and the

Bar’s motion in limine. Mr. Faro’s motion for reconsideration centered

around the same argument he has made at every step of these proceedings:

that the underlying proceedings were invalid. (Jan. T. 12-16). Once again,

Mr. Faro’s argument was unpersuasive, and the Referee denied his motion

for reconsideration. (Jan. T. 21).
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The Bar’s motion in limine dealt with the affidavit of Mr. Faro’s

proposed expert witness, Mr. Michael McCabe. (Tab 87). Bar counsel

argued, in part, that Mr. McCabe’s affidavit attacked the administrative law

judge’s findings in the patent proceedings and expressed opinions on how

the law might apply, and because the Referee granted its motion for

summary judgment, the affidavit was irrelevant. (Jan. T. 22-23). The

Referee granted the Bar’s motion in limine. (Jan. T. 67).

On January 20, 2021, the court entered an order granting the Bar’s

motion for partial summary judgment and motion to strike and denying Mr.

Faro’s motion. (Tab 92). Additionally, the court entered an order granting

the Bar’s motion in limine.

Sanctions Hearing

A sanctions hearing was held on February 1, 2021. The hearing was

continued to March 12, 2021. Numerous exhibits were admitted into

evidence. Mr. Faro presented character testimony from two witnesses:

Jorge Borron and Michael Vilardi. (T. 159-193). Both witnesses thought Mr.

Faro was an aggressive individual, but they still respected him. (T. 161-62,

192). Mr. Faro also testified. At the end of the sanctions hearing, the

Referee announced his recommended sanction of a three-year suspension.

(T2. 145).
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The Referee filed his Report of Referee on April 16, 2021, finding Mr.

Faro guilty of violating Rule 4-1.3 (Diligence), Rule 4-1.4 (Communication),

Rule 4-1.2(a) (Objective and Scope of Representation – Lawyer to Abide by

Client’s Decision), and Rule 4-1.16(d) (Declining or Terminating

Representation – Protection of Client’s Interest). (ROR p. 14)(A. 17).

The Referee found seven aggravating factors: (1) prior disciplinary

offenses, (2) a pattern of misconduct, (3) multiple offenses, (4) refusal to

acknowledge the wrongful nature of the conduct, (5) vulnerability of the

victim, (6) substantial experience in the practice of law, and (7) indifference

to making restitution. (ROR p. 16-17)(A. 19-20).

In addition, the Referee independently made three additional findings

that supported a harsher sanction:

 In the malpractice case Mr. Faro attempted in bad faith to

preclude EPRT’s corporate representative and her attorney from

testifying,

 EPRT suffered economic loss due to Mr. Faro’s misconduct, and

 Mr. Faro had outstanding tax liens from 2004 to 2013 and 2015,

totaling $600,000. (T. 194). (ROR p. 18).

The Referee found two mitigating factors: (1) absence of a dishonest

or selfish motive and (2) imposition of other penalties or sanctions. (ROR p.
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18)(A. 21). The Bar does not contest these findings, but submits that a close

examination of three of the aggravating factors is useful.

 Prior Disciplinary Offenses

This is Mr. Faro’s fourth disciplinary case before this Court. In 1995,

Mr. Faro was suspended for 10 days for failing to respond to his client’s

requests for information regarding invoice charges, failing to furnish a final

bill with an accounting for unexpected retainers, and failing to remit the

balance of such unexpected retainers prior to the filing of a bar grievance.

(ROR p. 19)(A. 22). See The Florida Bar v. Faro, 659 So. 2d 273 (Fla. 1995)

(table opinion).

In 2011, Mr. Faro was publicly reprimanded for failing to communicate

certain decisions to his client that would result in the abandonment of the

client’s trademark application. (ROR p. 19)(A. 22). See The Florida Bar v.

Faro, 67 So. 3d 201 (Fla. 2011) (table opinion).

In 2018, Mr. Faro was suspended for 90 days for communicating with

a person who was represented by counsel. (ROR p. 19)(A. 22). See The

Florida Bar v. Faro, No. SC16-1408, 2018 WL 4691179 (Fla. 2018).

 Refusal to Acknowledge the Wrongful Nature of the Conduct

At the final hearing, the Referee was “persuaded by Mr. Faro’s

absolute lack of recognition of any fault in this case, any remorse in this case,
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but also very clearly, a lack of remorse and any sense of fault or sorrow in

any of his three prior suspensions[.]” (T2. 142). In his report, the Referee

found that Mr. Faro affixed blame on multiple people, including EPRT, the

USPTO, and the U.S. District Court, and that Mr. Faro consistently refused

to accept responsibility for his misconduct. (ROR p. 17)(A. 20).

At the sanctions hearing, Mr. Faro testified. He agreed that he would

describe himself as “aggressive, rudely honest, not cordial,” and “very

aggressive.” (T. 75, 78). Most of the lawsuits he is involved in are very

contentious. (T. 75). He does not believe in settling a case and he tries to

be antagonistic. (T. 78). Mr. Faro believes that he is not “hired to

compromise, [he is] hired to succeed.” (T. 80). It was also Mr. Faro’s

practice to sue clients for fees. (T. 170).

At some point, the patent office offered a compromise of a ten-day

suspension. (T. 80). Mr. Faro rejected that compromise and when asked if

he would change that decision, if given the chance, he stated that he would

not. (T. 80-81). Maybe that is because Mr. Faro believes he was doing

EPRT a favor by keeping the patent application open for nine years. (T. 96).

By keeping the patent “pending” for nine years, EPRT would be able to solicit

investors. (T. 96). Mr. Faro testified that he told Ms. Blake that he did not

believe the patent could be sustained and hoped that EPRT could develop a
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better patent. (T. 100). Put differently, Mr. Faro maintains that he told the

client at the outset that the patent was destined to fail.

He described the patent examiner assigned to the underlying patent

litigation as “sloppy and not conscientious,” he felt that they “deserved

better,” which was his reason for intentionally invoking the appeals process.

(T. 115).

Mr. Faro maintains that he never received the decision from the Board

of Appeals on June 1, 2009. (T. 122). In fact, Mr. Faro believes he did not

abandon the patent application at all. (T. 177). In his words, the “application

became abandoned because I never received the correspondence from the

patent office relative to the decision of the Board of Appeals on June 1st.”

(T. 177-78).

At the sanctions hearing, the Referee asked Mr. Faro if he was sorry.

(T2 86). Mr. Faro stated that he was sorry that the other players involved in

the patent litigation were misinformed. (T2 87). Specifically, he testified:

But you’re asking me if in my heart that I think I hurt the client
intentionally or was negligent, in my heart I don’t feel I did that.

(T2 88).

 Indifference to Making Restitution
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The Referee found that, despite entering into a settlement agreement

in the malpractice case – which Mr. Faro signed, Mr. Faro failed to abide by

the terms of the agreement. (ROR p. 17)(A. 20). At the sanctions hearing,

Mr. Faro testified that no settlement agreement was reached. (T2 80). He

opined that the parties never agreed on the settlement agreement’s terms,

so he regarded it as an impasse, but he grew impatient and filed a renewed

motion to dismiss. (T2 80). One of the terms that was to be included was

that Mr. Faro intentionally abandoned the patent application. (T2 83). Mr.

Faro was concerned that agreeing to that term would result in a disciplinary

action. (T2 83).

When announcing his recommended sanction in this case, the Referee

stated that the court had “zero confidence that Mr. Faro would not violate

future Bar rules.” (T2 143). The Referee rejected the Bar’s proposed two-

year suspension, finding that sanction was insufficient. (T2 144). The

Referee was surprised that the Bar was only seeking a two-year suspension;

he thought the Bar would be making a higher request. (T2 144). In light of

the Bar’s two-year suspension request, the Referee recommended a three-

year suspension. (T2 144). The Report of Referee also recommends that

the Bar receive payment of its costs, and that Mr. Faro remove all indicia of

his status as an attorney. (ROR p. 19)(A. 22).
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SUMMARY OF THE ARGUMENT

This is a simple reciprocal discipline case where Mr. Faro was found

guilty by the USPTO for violating multiple rules. Undeterred, this is the fourth

time Mr. Faro has, once again, sought to void the findings of the USPTO.

Throughout his representation of EPRT, Mr. Faro failed to represent

his client diligently. He failed to communicate with his client. He failed to

abide by his client’s decisions. He failed to protect his client’s interests. The

USPTO found that Mr. Faro violated multiple rules. After his failed attempts

to appeal that decision, the United States Court of Appeals for the Federal

Circuit affirmed the decision and issued a mandate.

By operation of Rule 3-4.6, the Final Orders of the USPTO, dated

February 9, 2018, and August 2, 2017, shall be considered as conclusive

proof of such misconduct in this disciplinary proceeding.

Mr. Faro raises a gamut of arguments, ranging from USPTO’s alleged

unconstitutional appointment of a hearing officer to the application of the

Supremacy Clause to these proceedings. This Court is not the proper venue

for the arguments Mr. Faro is making. Mr. Faro had ample opportunities to

litigate the concerns he has with the USPTO’s ruling. This simply is not one

of those opportunities.
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Not only is this Mr. Faro’s fourth attempt to void the findings of the

USPTO, but this is also Mr. Faro’s fourth disciplinary case before this Court.

In his first two disciplinary proceedings, Mr. Faro was admonished and

publicly reprimanded for failing to communicate with his clients. Mr. Faro’s

pattern of misconduct is gravely concerning, as is his lack of remorse for his

actions.

This Court should accept these findings of fact and adopt the Referee’s

recommendation of guilt on all four violations. The Referee recommends a

three-year suspension and costs to the Bar. The Referee’s decision is

supported by the Standards and by the case law. This Court has no need to

second guess it.
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THE DECISION-MAKING PROCESS IN A DISCIPLINARY PROCEEDING
AND THE STANDARD OF REVIEW

This is an original proceeding filed under this Court’s exclusive

jurisdiction to “to regulate the admission of persons to the practice of law and

the discipline of persons admitted.” Art. V, §15, Fla. Const. “Standards of

review” used to evaluate a trial court’s final judgment do not apply here.

Nevertheless, it is still useful to begin a review of the referee’s report

with a consideration of the decision-making process and the applicable rules

governing this Court’s ultimate determination on the issues presented in a

disciplinary proceeding.

1. Findings of Fact

As this Court explained in The Florida Bar v. Picon, 205 So. 3d 759,

764 (Fla. 2016): “This Court's review of a referee's findings of fact is limited.

If a referee's findings of fact are supported by competent, substantial

evidence in the record, this Court will not reweigh the evidence and substitute

its judgment for that of the referee. The Florida Bar v. Frederick, 756 So. 2d

79, 86 (Fla. 2000).” See also The Florida Bar v. Schwartz, 284 So. 3d 393,

396 (Fla. 2019); The Florida Bar v. Parrish, 241 So. 3d 66, 72 (Fla. 2018);

The Florida Bar v. Vining, 721 So. 2d 1164, 1167 (Fla. 1998); The Florida
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Bar v. Jordan, 705 So. 2d 1387, 1390 (Fla. 1998); The Florida Bar v. Spann,

682 So. 2d 1070, 1073 (Fla. 1996).

2. Credibility

In reaching its findings of fact, the Referee has a heightened role in

determining issues of credibility, which are important in this particular review.

This Court has long held, “The referee is in a unique position to assess the

credibility of witnesses, and his judgment regarding credibility should not be

overturned absent clear and convincing evidence that his judgment is

incorrect.” The Florida Bar v. Tobkin, 944 So. 2d 219, 224 (Fla. 2006)

(quoting The Florida Bar v. Thomas, 582 So. 2d 1177, 1178 (Fla. 1991));

See also The Florida Bar v. Petersen, 248 So. 3d 1069, 1077 (Fla. 2018).

3. Recommendation of Discipline

The Referee’s recommendation of discipline is subjected to greater

review by this Court because of this Court’s ultimate responsibility to make

that decision:

In reviewing a referee’s recommended discipline, this Court’s

scope of review is broader than that afforded to the referee’s

findings of fact because, ultimately, it is the Court’s responsibility

to order the appropriate sanction. See The Florida Bar v. Picon,

205 So. 3d 759, 765 (Fla. 2016) (citing The Florida Bar v.

Anderson, 538 So. 2d 852, 854 (Fla. 1989)). At the same time,

this Court will generally not second-guess the referee’s
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recommended discipline, as long as it has a reasonable basis in

existing case law and the standards. See The Florida Bar v.

Alters, 260 So. 3d 72, 83 (Fla. 2018); The Florida Bar v. De La

Torre, 994 So. 2d 1032 (Fla. 2008).

The Florida Bar v. Altman, 294 So. 3d 844, 847 (Fla. 2020).

It is also important to consider that this Court has given notice to the

members of the Bar that it is moving toward harsher sanctions than in the

past. See The Florida Bar v. Rosenberg, 169 So. 3d 1155, 1162 (Fla. 2015).

In Rosenberg, this Court explained that since the decision in The Florida Bar

v. Bloom, 632 So. 2d 1016 (Fla. 1994), the Court has moved toward imposing

stricter sanctions for unethical and unprofessional conduct. See also Altman

at 847. As a result, case law prior to 2015 needs to be examined carefully

to make certain that the application of sanctions in these earlier cases

comports with current standards.

4. Consideration of Mitigating and Aggravating Factors – Both
as Findings of Fact and as a Mixed Question of Law and Fact
during the Decision to Select the Appropriate Sanction.

A Referee’s findings on mitigating and aggravating factors are treated

essentially like any other finding of fact:

[A] referee's findings of fact carry a presumption of correctness

that should be upheld unless clearly erroneous or without support

in the record. See The Florida Bar v. Summers, 728 So. 2d 739,

741 (Fla. 1999). This standard applies in reviewing a referee's
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findings of mitigation and aggravation. See, e.g., The Florida Bar

v. Wolis, 783 So. 2d 1057, 1059 (Fla. 2001); The Florida Bar v.

Hecker, 475 So. 2d 1240, 1242 (Fla. 1985).

The Florida Bar v. Arcia, 848 So. 2d 296, 299 (Fla. 2003).

“[A] referee's findings of mitigation and aggravation carry a

presumption of correctness and will be upheld unless clearly erroneous or

without support in the record.” The Florida Bar v. Germain, 957 So. 2d 613,

621 (Fla. 2007). The burden of demonstrating that the findings in aggravation

or mitigation are clearly erroneous lies with the party challenging the findings.

See The Florida Bar v. Glick, 693 So. 2d 550, 552 (Fla. 1997) (holding that

the burden of disproving a referee's findings of fact or recommendations as

to guilt is upon the party challenging those findings). The Florida Bar v.

Marcellus, 249 So. 3d 538, 544 (Fla. 2018).

Once the factors of mitigation and aggravation are found to exist, they

are applied to “justify” an increase or a decrease in the “degree of discipline

to be imposed.” Florida Standards 3.2(a), 3.3(a). This process of balancing

the positive and negative factors is a mixed question of fact and law. It is

part of the ultimate decision to impose a sanction.
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ARGUMENT

I. The Referee’s recommendations of guilt for Mr. Faro’s acts of

misconduct in a foreign jurisdiction are supported by a

competent foreign judgment determined by clear and convincing

evidence.

Mr. Faro challenges the findings of the Referee without acknowledging

his burden in this case. To prevail, Mr. Faro must establish that the findings

of guilt are clearly erroneous and lacking in evidentiary support. Mr. Faro

argues this case based on his own version of the facts and not upon the

Referee’s findings.

A. Rule 3-4.6

Rule 3-4.6 provides:

(a) Disciplinary Authority. A lawyer admitted to practice in

this jurisdiction is subject to the disciplinary authority of this

jurisdiction, regardless of where the lawyer’s conduct occurs. A

lawyer may be subject to the disciplinary authority of both this

jurisdiction and another jurisdiction for the same conduct. A final

adjudication in a disciplinary proceeding by a court or other

authorized disciplinary agency of another jurisdiction, state or

federal, that a lawyer licensed to practice in that jurisdiction is

guilty of misconduct justifying disciplinary action will be

considered as conclusive proof of the misconduct in a

disciplinary proceeding under this rule.

(b) Choice of Law. In any exercise of the disciplinary authority

of this jurisdiction, the rules of professional conduct to be applied

are as follows:
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(1) for conduct in connection with a matter pending before a

tribunal, the rules of the jurisdiction in which the tribunal

sits, unless the rules of the tribunal provide otherwise …

The facts here are undisputed: the August 2, 2017, Final Order, which

two separate federal courts affirmed, was a final adjudication in a disciplinary

proceeding. The burden of proof in the underlying proceedings is clear and

convincing evidence. (A. 26)(TFB-Ex. 1 p. 2). Mr. Faro does not dispute

that this was a final adjudication. Mr. Faro’s gripe with the August 2, 2017,

Final Order deals with the internal operating procedures of the USPTO. (IB.

16). Specifically, Mr. Faro argues that the USPTO’s Interagency Agreement

with Housing and Urban Development “illegally reapportioned the exclusive

USPTO regulatory space,” that the orders “are predicated upon the arbitrary

interpretation of the USPTO disciplinary regulation,” and, therefore, the

USPTO’s disciplinary action is moot. (IB. 16-18). Mr. Faro further argues

that the USPTO’s complaint is non-justiciable, and accordingly, any

reciprocal discipline is contrary to law. (IB. 18). Mr. Faro ignores the fact

that the Eastern District of Virginia and the United States Court of Appeals

for the Federal Circuit both affirmed the August 2, 2017, Final Order. Mr.

Faro’s numerous attempts to render that order invalid were in vain.

Unsurprisingly, the Eastern District of Virginia addressed similar

arguments. There, Mr. Faro argued, among other things, that the OED
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Director lacked subject matter jurisdiction to commence and conduct its

disciplinary proceeding. The Eastern District rejected this argument, finding

that the OED Director was clearly within his jurisdictional grant. (TFB-Ex. 4

p. 7). Additionally, Mr. Faro also challenged the ALJ’s findings – which were

based on the clear and convincing evidence submitted by the OED Director

– arguing that they were not supported by substantial evidence. The Eastern

District also rejected that argument, finding substantial evidence for each

violation. (TFB-Ex. 4 p. 7-12).

The arguments Mr. Faro advances here are without merit. USPTO

disciplinary proceedings are subject to the same burden of proof as Bar

proceedings: clear and convincing evidence. The undisputable fact is the

USPTO sanctioned Mr. Faro. The USPTO’s ability to sanction Mr. Faro was

determined to be within the proper subject matter jurisdiction of the OED

Director. Two separate federal courts have approved of that disciplinary

sanction. Both courts have also held that the findings in the August 2, 2017,

Final Order were supported by substantial evidence. The Eastern District of

Virginia’s affirmance and the United States Court of Appeals for the Federal

Circuit’s affirmance are not exactly final adjudications of a disciplinary

proceeding, but they are two separate federal reviews that approved the final

adjudications and provided Mr. Faro with an exceptional level of due process.
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Certainly Mr. Faro does not dispute that those affirmances are final

disciplinary adjudications by courts of another jurisdiction.

Mr. Faro has not met the requisite standard for showing why the

USPTO’s judgment should not operate as conclusive proof of guilt in a

Florida disciplinary proceeding. As this Court held in The Florida Bar v.

Wilkes, 179 So. 2d 193, 198 (Fla. 1965):

[R]ight and justice require that when the accused attorney

shows that the proceeding in the foreign state was so deficient

or lacking in notice or opportunity to be heard, that there was

such a paucity of proof, or that there was some other grave

reason which would make it unjust to accept the foreign judgment

as conclusive proof of guilt of the misconduct involved Florida

can elect not to be bound thereby… [T]he burden of showing why

a foreign judgment should not operate as conclusive proof of guilt

in a Florida disciplinary proceeding is on the accused attorney.

(emphasis added).

In the underlying proceeding, the ALJ held a two-day hearing on May

10-11, 2016, in Miami, Florida. (A. 26)(TFB-Ex. 1 p. 2). The Referee heard

the testimony from Ms. Blake, EPRT’s attorney, and Mr. Faro. Mr. Faro does

not, probably because he cannot in good faith, argue that there was any lack

of notice in the underlying proceedings.
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Mr. Faro seemingly does not challenge the findings of fact made in the

August 2, 2017, Final Order, which the Referee in this case relied heavily on.

The Eastern District of Virginia held that the findings of fact were supported

by substantial evidence. Instead of challenging the findings of fact, Mr. Faro

seemingly accepts the findings of fact and asserts excuses for his

misconduct. He does this because he cannot properly challenge the findings

of fact.

The only thread of an argument Mr. Faro can present is the argument

he has asserted all along: that there were constitutional deficiencies in the

underlying proceedings. This argument is without merit. Three separate

courts have held that Mr. Faro’s disciplinary proceedings were proper.

The Bar acknowledges that Mr. Faro did not make these exact

arguments below. However, the Bar submits that if these grave,

unconstitutional deficiencies did exist in the federal proceeding, Mr. Faro

should have made those arguments in his many federal appeals. Moreover,

if these fundamental errors had actually existed in the federal proceeding, at

least one of the three courts that affirmed the August 2, 2017, Final Order

would have addressed such an error. Neither the USPTO, the District Court

for the Eastern District of Virginia, nor the United States Court of Appeals for

the Federal Circuit held that there were severe constitutional deficiencies in
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the underlying proceedings, as Mr. Faro argues. In fact, they held the exact

opposite – that the UPSTO hearing officer did have jurisdiction to hear the

case. Thus, the Bar submits that there are no other grave reasons that would

make the acceptance of the USPTO’s disciplinary judgment as conclusive

proof of guilt unjust. Mr. Faro has not met his burden to show why the August

2, 2017, Final Order should not operate as a conclusive proof of guilt.

Mr. Faro seems to believe that this Court should function as a supreme

court over the federal courts to correct a purported error in the federal

disciplinary proceeding. This is simply not the case. In 1965, this Court

chose to take the “reasonable position between two extremes,” and held:

By the plainest language the rule makes such a foreign

judgment of guilt conclusive proof of such misconduct in a

disciplinary proceeding in this state. Proof of guilt of the acts of

misconduct adjudicated in the sister state is accomplished by

simply proving the entry of the foreign judgment. This eliminates

any necessity to retry the bare issue of guilt and makes

unnecessary the production in Florida of testimony and evidence

on this issue.

Wilkes, 179 So. 2d at 197; The Florida Bar v. Friedman, 646 So. 2d 188, 190

(Fla. 1994) ([c]onsistent with the plain language of [rule 3-4.6], and our

holding in Wilkes, we will initially accept a foreign jurisdiction’s adjudication

of guilt as conclusive proof of guilt of the misconduct charged.”). Any

attempts by Mr. Faro to retry the bare issues of guilt are improper. The
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simple entry of the August 2, 2017, Final Order is sufficient to prove his guilt.

Mr. Faro has failed to demonstrate why the USPTO’s order is not valid or

why this Court should not accept it and impose sanctions based on the order.

B. The USPTO is an Authorized Disciplinary Agency of Another

Jurisdiction.

In his initial brief, under the section titled “Request for Oral Argument,”

Mr. Faro attempts to liken the USPTO’s disciplinary action to a Securities

and Exchange Commission disciplinary action. (IB. 1). A disciplinary action

in a patent litigation case is unquestionably different than a disciplinary action

from the SEC – in one jurisdiction a practicing member does not have to pass

a registration exam to be subject to a disciplinary action, in the other there is

no requisite exam. See The Florida Bar v. Tepps, 601 So. 2d 1174, 1175

(Fla. 1992) (“While [the SEC’s] authority certainly is similar to that of a court

or agency authorized to discipline lawyers, the primary purpose for its

exercise is not to ensure the qualification, supervision or regulation of

lawyers.”); accord Disciplinary Counsel v. Lapine, 942 N.E. 2d 328, 330

(Ohio 2010) (distinguishing the USPTO’s disciplinary authority from the

SEC’s disciplinary authority). Additionally, this Court has approved of a

three-year suspension for a lawyer’s misconduct while practicing in front of
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the USPTO. The Florida Bar. v. Colitz, 894 So. 2d 972 (Fla. 2005) (table

opinion).

To be sure, some out-of-state case law may be useful. At least eight

other states have imposed reciprocal discipline on attorneys who were

disciplined by the USPTO.

 Wisconsin – See Matter of Disciplinary Proceedings Against

Starkweather, 950 N.W. 2d 199 (Wis. 2020) (reciprocal discipline case

arising from a disciplinary order from the USPTO);

 Minnesota – In re Disciplinary Action Against Essien, 936 N.W. 2d 722

(Minn. 2019) (same);

 Colorado – People v. Warnock, No. 16PDJ073, 2016 WL 7383715

(Colo. Dec. 12, 2016) (same);

 New York – In re Hultquist, 136 A.D. 3d 170 (N.Y. Ct. App. 2016)

(same);

 Connecticut – Statewide Grievance Comm. v. Klein, No. CV98016592,

1998 WL 881855 (Conn. Super. Ct. Nov. 30, 1998) (same);

 Virginia – Matter of Mullen, No. 02-000-1877, 2002 WL 32396989 (Va.

State Bar Discipline Bd. May 6, 2002) (same);

 Ohio – Disciplinary Counsel v. Lech, 78 N.E. 3d 898 (Ohio 2017)

(same);
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 Nevada – In re Discipline of Peirce, 128 P.3d 443 (Nev. 2006) (“We

are unaware of any case in which discipline by the USPTO was not

accorded with the same status as discipline by another state.”).

Even if Mr. Faro was correct that the underlying proceedings were

improper for the various reasons he argues in his initial brief, the Bar submits

that this Court is not the proper venue for Mr. Faro to re-litigate the patent

proceedings. This is a reciprocal discipline case. The Referee is able to

determine what rules have been violated, based on the findings of the foreign

jurisdiction. See Wilkes, 179 So. 2d at 197 (“It is clear … that the rule does

not require Florida to follow the foreign judgments as to the discipline

imposed thereby. The imposition of discipline in such proceedings requires

much more than a determination of guilt. The basic issue always is whether

the misconduct of the accused manifests such an unfitness to practice as to

require the imposition of discipline to protect the public interest.”).

Here, the Referee recommended that, based on the USPTO’s findings,

this Court find Mr. Faro guilty of violating four different rules. Based on those

findings, the Referee recommended Mr. Faro be suspended for three years.

The Bar submits that the arguments in Mr. Faro’s initial brief regarding the

underlying proceedings are probably not properly before this Court and are

not something this Court needs to address.
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The language in Rule 3-4.6 is clear: if a final adjudication in a

disciplinary proceeding by an authorized disciplinary agency of another

jurisdiction finds an attorney guilty of misconduct, it is considered conclusive

proof of the misconduct. Here, the August 2, 2017, Final Order is a final

adjudication in a disciplinary proceeding. The disciplinary proceeding was

within the USPTO, which the Bar submits is an authorized disciplinary

agency of another jurisdiction. The August 2, 2017, Final Order found Mr.

Faro guilty of misconduct. Therefore, given the plain meaning of Rule 3-4.6,

that order should be considered conclusive proof of misconduct and support

the Referee’s recommendations on guilt.

C. Rule 4-1.3 (Diligence) and Rule 4-1.4 (Communication)

The Referee recommended that Mr. Faro be found guilty of violating

Rule 4-1.3 and Rule 4-1.4. Rule 4-1.3 states that “a lawyer shall act with

reasonable diligence and promptness in representing a client.” Rule 4-1.4

provides “a lawyer shall” “keep the client reasonably informed about the

status of the matter” and “promptly comply with reasonable requests for

information.”

Mr. Faro received the June 1, 2009, decision from the Board of Patent

Appeal and Inferences and he failed to comply with the two-month

requirement to either file an appeal or initiate a civil case. He failed to do so,
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and the patent application was deemed abandoned. Then, when his client

emailed him asking what the status was, he replied that he had “attempted

to determine the status of the patent [applications] and have yet to hear back

from my inquiries.” Over the next year, Mr. Faro failed to respond to multiple

emails and phone calls from his client. It was only after his client retained a

law firm to represent it in a malpractice suit against Mr. Faro that Mr. Faro

sent over the June 1, 2009 decision – nearly two and a half years after it was

issued. Moreover, it took his client subpoenaing his ex-wife to obtain its

client file from Mr. Faro.

That was not the first time that Mr. Faro failed to diligently pursue his

client’s case. On August 12, 2004, the USPTO issued its First Abandonment

of the patent application because Mr. Faro failed to submit a compliant

notice. He could have easily contacted the patent examiner that had left him

voicemails. Instead, Mr. Faro allowed his client’s patent application to

become abandoned.

In his initial brief, Mr. Faro largely ignores his lack of diligence in

responding to his client. Even at the sanctions hearing, Mr. Faro blamed

everyone but himself for his lack of diligence. The only justification he can

offer is that he did not receive the June 1, 2009 correspondence. (IB. 10).

Mr. Faro apparently thinks that failing to check on the status of a pending



34

patent for almost two and a half years is acceptable, even after assuring his

client that he would.

Based on the competent substantial evidence, the Referee properly

recommended that Mr. Faro be found guilty of this misconduct.

D. Rule 4-1.2(a) (Objective and Scope of Representation – Lawyer

to Abide by Client’s Decision).

The Referee recommended Mr. Faro be found guilty of violating Rule

4-1.2(a) and Rule 4-1.16(d). That rule states: “a lawyer must abide by a

client’s decisions concerning the objectives of representation, and, as

required by rule 4-1.4, must reasonably consult with the client as to the

means by which they are to be pursued.”

EPRT hired Mr. Faro to pursue a patent filed it had filed years before.

Although Mr. Faro did not file the patent, he was given Power of Attorney on

December 12, 2002, to pursue the patent. At that point, it became Mr. Faro’s

responsibility to diligently pursue the prosecution of the patent, per his

client’s request. Mr. Faro failed to do so. During his representation of EPRT,

the patent was deemed abandoned twice because he failed to respond to

the USPTO. It certainly was not EPRT’s wishes to have their patent

abandoned.
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Mr. Faro does not dispute these facts in his initial brief. At the final

hearing, Mr. Faro, for what seems to be the first time, mentioned that he told

Ms. Blake at the beginning of his representation that he did not believe the

patent could be sustained and hoped that his client could come up with a

better patent. (T. 100). Just because Mr. Faro believed that does not relive

him of his duty to abide by his client’s decisions. He was hired to prosecute

the patent and he, instead, caused the patent to become abandoned on two

occasions due to his lack of diligence. A diligent patent lawyer would have

heeded the deadlines set by the USPTO and responded to the USPTO’s

inquiries.

When a lawyer, due to his lack of diligence, fails to do the minimal

amount of work to keep a case pending, and he fails to abide by the client’s

decision to pursue their case, a Referee can properly conclude that the

lawyer violated Rule 4-1.2(a).

E. Rule 4-1.16(d) (Declining or Terminating Representation –

Protection of Client’s Interest).

The Referee recommended Mr. Faro be found guilty of violating Rule

4-1.16(d). That rule states that upon termination of representation, “a lawyer

shall take steps to the extent reasonably practicable to protect a client’s
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interest, such as” “surrendering any papers and property to which the client

is entitled.”

Mr. Faro failed to turn over EPRT’s client file upon request from new

counsel. Mr. Farahmand requested the file on October 31, 2011. Mr. Faro

did not provide the file to Mr. Farahmand or anyone at EPRT. EPRT’s new

counsel had to issue a subpoena to Mr. Faro’s ex-wife to obtain the file.

Nowhere in Mr. Faro’s initial brief does he address this fact, let alone dispute

it.

There is competent substantial evidence that supports the Referee’s

recommendation that Mr. Faro be found guilty of this misconduct.

II. The Referee did not err in striking Mr. Faro’s affirmative defenses

and excluding the testimony of Michael McCabe.

Mr. Faro argues that he has been denied due process because the

Referee struck his affirmative defenses and excluded his expert, Michael

McCabe’s, affidavit and testimony. Specifically, in his initial brief, Mr. Faro

argues that the Referee’s order striking his affirmative defenses was devoid

of any consideration and was based upon a misapprehension of the law. (IB.

14). In addition, Mr. Faro alleges that the Referee was misled by the Bar’s

assertion that Mr. Faro had waived his affirmative defenses. (IB. 14). Mr.

Faro further argues that this error was compounded by the Referee’s
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decision to exclude the affidavit and testimony of his expert witness, Mr.

McCabe. (IB. 15). Throughout his initial brief, Mr. Faro relies heavily on the

affidavit of Mr. McCabe for the proposition that the USPTO was “an illegal

tribunal,” and to rebut specific findings of fact made in the August 2, 2017,

Final Order. (IB. 19).

A. The Referee correctly struck Mr. Faro’s affirmative defenses.

Mr. Faro’s affirmative defenses read more like short memorandums

arguing in favor of his position. They do not raise a new matter to defeat the

Bar’s claims. In his first affirmative defense, Mr. Faro, as he has before and

as he does now, argues that the hearing officer lacked jurisdiction. (Tab 48).

As the Bar pointed out, this was Mr. Faro’s fourth attempt to make that

argument. The USPTO, the District Court, and the federal appellate court all

ruled that the hearing officer did indeed have jurisdiction. The Referee

properly struck this affirmative defense because it was redundant and

immaterial. See Fla. R. Civ. P. 1.140(f).

In his second affirmative defense, Mr. Faro raises a subject matter

jurisdiction defense. (Tab 48). While this may be a proper defense, it was

legally incorrect. In his affirmative defenses, Mr. Faro argues that the

USPTO was not an authorized disciplinary agency, and, therefore, Rule 3-

4.6 would not be applicable. As stated previously, this is wholly incorrect,
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and this Court has approved of a reciprocal discipline consent judgment

arising out of the attorney’s misconduct in front of the USPTO. Even if Mr.

Faro had been able to raise this defense, it would have no effect on the

outcome of these proceedings.

In his third and fourth affirmative defense, Mr. Faro again attacks the

USPTO disciplinary proceedings, arguing, in part, that he was denied due

process. (Tab 48). Mr. Faro had a two-day hearing in Miami on the matter.

The ALJ heard testimony from Ms. Blake, EPRT’s attorney, and Mr. Faro

himself. Then, Mr. Faro essentially exhausted all of his remedies by

appealing the case all the way up to the United States Court of Appeals for

the Federal Circuit. Clearly, Mr. Faro was afforded ample due process to

litigate the claims. Re-litigating them in front of the Referee would be

improper.

The Referee’s job in reciprocal discipline cases is not to determine

whether the other jurisdiction was correct in disciplining the attorney.

Pursuant to Rule 3-4.6 because the order from another jurisdiction is

conclusive proof, the referee’s job is to determine which of The Rules

Regulating the Florida Bar the attorney’s misconduct violated, and what the

proper sanction should be. See The Florida Bar v. Mogil, 763 So. 2d 303,

306-08 (Fla. 2000). That is exactly what happened in this case. The Referee
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did not abuse his discretion in striking Mr. Faro’s affirmative defenses that

were a hail Mary attempt to re-litigate the underlying case.

B. The Referee correctly excluded the testimony from Mr.
McCabe.

“The Court reviews a referee’s actions regarding the admissibility of

evidence in Bar discipline cases for an abuse of discretion.” The Florida Bar

v. Behm, 41 So. 3d 136, 143 (Fla. 2010) (citing The Florida Bar v. Tobkin,

944 So. 2d 219, 224 (Fla. 2006)). A referee has “a wide latitude to admit or

exclude evidence, and may consider any relevant evidence[.]” Id. The thrust

of Mr. McCabe’s affidavit dealt with whether the underlying case was

correctly decided. As stated throughout, it is not proper for Mr. Faro to

attempt to re-litigate the underlying proceedings. Mr. Faro essentially

exhausted all of his chances to re-litigate the underlying proceedings through

the multiple appeals he filed. He cannot, for a fourth time, attempt to re-

litigate the proceedings with the testimony of an expert witness.

More importantly, by the time the Bar filed its motion in limine, summary

judgment had already been granted in its favor. (Tab 87, 55). The sole issue

for the Referee to decide was discipline. An expert affidavit disputing the

underlying facts of the case was irrelevant after the Referee found Mr. Faro

guilty of violating the various rules.
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Mr. McCabe’s affidavit and testimony was procedurally irrelevant and

substantively irrelevant. The Referee granted summary judgment in the

Bar’s favor and, at that point, any dispute about the findings of guilt in the

underlying proceeding became irrelevant. Even the testimony was

procedurally relevant, the testimony was offered to refute the findings in the

underlying proceedings not the current proceedings. The Referee correctly

excluded the testimony of Mr. Faro’s expert witness.

III. The Referee’s recommendation of a three-year suspension and

awarding costs is supported by the Standards and the case law.

The initial brief does not challenge the use of the standards and case

law. In fact, the initial brief barely mentions anything about the imposition of

sanctions – let alone challenge the impositions of sanctions. Nevertheless,

the Bar will explain why the Referee’s decision is supported by competent

substantial evidence.

The Referee’s Report discusses the applicable Standards for Imposing

Lawyer Sanctions and the aggravating and mitigating factors. (ROR p. 15-

18)(A. 18-21). The Referee then recommends a three-year suspension,

along with the imposition of standard costs. (ROR p. 18-19)(A. 21-22). The

Referee specifically noted his “lack of confidence that [Mr. Faro] would not

repeat these same rule violations going forward.” (ROR p. 19)(A. 22). Mr.
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Faro argues in his initial brief that he was entitled to summary dismissal and

requests this Court remand for an entry of an order to that effect. (IB. 48).

Oddly, Mr. Faro does not dispute the Referee’s findings of fact in the

underlying case. All he disputes is whether the USPTO had the authority to

sanction him for his misconduct.

This is not Mr. Faro’s first disciplinary case in front of this Court. Nor

is it his second or third. This is his fourth disciplinary case. Two of his

previous disciplinary cases – in 1995 and 2011 – dealt with similar

misconduct. The Bar submits that, at this point, a non-rehabilitative sanction

would not deter Mr. Faro from further misconduct. The Referee’s

recommendation of a three-year suspension is within the range of sanctions

for misconduct like Mr. Faro’s.

A. The Standards.

The Referee considered two Standards – Standard 4.4(b) and

Standard 8.1(b). Standard 4.4(b) provides that in cases involving a failure to

act with reasonable diligence and promptness in representing a client:

…

(b) Suspension. Suspension is appropriate where a lawyer

causes injury or potential injury to a client and:

(1) knowingly fails to perform services for a client; or

(2) engages in a pattern of neglect with respect to client matters.
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Mr. Faro did not act with diligence or promptness while prosecuting

EPRT’s patent application. The application was first abandoned in August

2004 because of Mr. Faro’s failed to file a complaint notice and failed to

respond to the patent examiner. Then, he failed to respond to the June 1,

2009 decision and caused the patent application to be abandoned for a

second time. Then, Mr. Faro neglected his client and failed to follow up on

the status of the patent application, despite his client’s many requests to do

so. Instead of doing what his client asked, Mr. Faro lied by stating that he

was attempting to determine the status. After a year of his assurances, his

client grew increasingly worried and made urgent attempts to contact Mr.

Faro. Mr. Faro failed to respond to those urgent requests. Finally, when his

client sought new counsel to prosecute the patent, Mr. Faro would not turn

over EPRT’s file. It took a subpoena to his ex-wife for EPRT and EPRT’s

new counsel to receive the file. This pattern of lack of diligence and

neglecting his clients, along with the injuries Mr. Faro caused his client

supports a suspension in this case.

Standard 8.1(b) provides:

[T]he following sanctions are generally appropriate in cases

involving prior discipline:

…
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(b) Suspension. Suspension is appropriate when a lawyer has

been publicly reprimanded for the same or similar conduct and

engages in a further similar act of misconduct that cause injury

or potential injury to a client, the public, the legal system, or the

profession.

In his 1995 and 2011 disciplinary actions, Mr. Faro failed to communicate

with his clients. In 2011, in a strikingly similar case, Mr. Faro failed to

communicate certain decisions to the client that would result in the

abandonment of the client’s trademark application. A public reprimand was

imposed. Unfortunately, he did not learn from the public reprimand. Once

again, Mr. Faro failed to communicate with his client and his lack of

communication resulted in the abandonment of EPRT’s patent application.

Hopefully, a suspension will deter Mr. Faro from further lack of diligence and

neglect.

The Bar would submit that the standards the Referee considered

support the imposition of a three-year suspension.

Aggravating and Mitigating Factors

The Referee found seven aggravating factors:

(1) prior disciplinary offenses,

(2) a pattern of misconduct,

(3) multiple offenses,

(4) refusal to acknowledge the wrongful nature of the conduct,
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(5) vulnerability of the victim,

(6) substantial experience in the practice of law, and

(7) indifference to making restitution.

(ROR p. 16-17)(A. 19-20).

In addition, the Referee independently made three additional findings:

(1) in the malpractice case Mr. Faro, in bad faith, attempted to preclude

EPRT’s corporative representative and her attorney from testifying, (2) EPRT

suffered economic loss due to Mr. Faro’s misconduct, and (3) Mr. Faro’s

outstanding tax liens was further evidence of his pattern of misconduct with

respect to his failure to honor his financial obligations. (ROR p. 18)(A. 21).

There are outstanding liens from 2004 to 2013 and 2015, totaling $600,000.

(T. 194).

The Report speaks for itself and there is no need to further explain to

this Court why these are aggravating factors in this case. However, the Bar

submits that the totality of the circumstances and the arguments made in Mr.

Faro’s initial brief are further evidence of his refusal to acknowledge the

wrongful nature of the conduct. There is no need in this case for this Court

to readjust the balance the seven aggravating factors and two mitigating

factors after the Referee has given careful consideration to this portion of the

sanction decision-making process.
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As the Referee stated in his report:

Respondent affixes blame on a myriad of persons for his own

misconduct, … Respondent consistently refuses to accept

responsibility for his own misconduct and has exhibited an

absolute lack of recognition of his own fault and has shown no

remorse. Moreover, this Referee finds that there is also no

acceptance of fault nor sorrow by Respondent for his prior

misconduct. He is simply unwilling to be held accountable and

sees absolutely no wrong in his prior actions that have resulted

in disciplinary rulings against him.

(ROR p. 17)(A. 20). This is an ongoing theme with Mr. Faro. The ALJ in the

underlying proceedings similarly found that Mr. Faro turned the case into “a

war of attrition,” that Mr. Faro “has shown no hint of remorse for his actions,”

and that he “has attempted to deflect blame onto any number of alternate

targets.” (A. 54-55)(TFB-Ex. 1 p. 30-31).

Mr. Faro’s brief is devoid of any arguments relating to the aggravating

and mitigating factors. Instead, he continues to place blame on others and

seemingly believes his misconduct should go unpunished. Mr. Faro

contends he deserves no sanction, clearly showing that Mr. Faro believes he

has done no wrong.
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The Referee found two mitigating factors: (1) absence of a dishonest

or selfish motive and (2) imposition of other penalties or sanctions. Mr. Faro

is not suggesting any additional mitigating factors to this Court.

When the two standards properly considered by the Referee are

considered collectively and then are considered on balance with the seven

significant aggravating factors, it is very hard to second guess the Referee’s

recommendation.

B. The Applicable Case Law.

The Referee relied upon case law that clearly makes his

recommendation reasonable. After a prior 90-day suspension in the recent

past and in a case with many aggravating factors for a lawyer with substantial

experience, the appropriate sanction usually is a long-term suspension. With

the current policy of harsher sanctions, this case could probably even

support a disbarment, which the Bar is not seeking.

The Bar submits the fact that Mr. Faro has a pattern of lack of diligence

and failing to communicate with his client, and that the totality of his

misconduct over his nine-year representation of EPRT most strongly

supports the imposition of a three-year sanction. See The Florida Bar v.

Knowles, 572 So. 2d 1373 (Fla. 1991) (attorney’s neglect and dishonesty

constituted cumulative misconduct which warranted disbarment).
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The Referee relies on The Florida Bar v. Shoureas, 892 So. 2d 1002

(Fla. 2004). In two separate cases, Mr. Shoureas failed to act with

reasonable diligence in representing his client and failed to communicate

with clients. This Court found that a sanction of disbarment was not

supported under the Standards and case law. Specifically, this Court stated

that “[a] review of our precedent reveals that the sanction of a long-term

suspension, not disbarment is authorized under the Standards for Imposing

Lawyer Sanctions and has a reasonable basis in existing case law.” Id. at

1009.

The Referee also relied on The Florida Bar v. Jordan, 705 So. 2d 1387

(Fla. 1998) and The Florida Bar v. Morrison, 669 So. 2d 1040 (Fla. 1996). In

both cases, this Court held that a long-term suspension is the proper

sanction when an attorney fails to act with reasonable diligence.

Additionally, the Bar submits that The Florida Bar v. Elster, 770 So. 2d

1184 (Fla. 2000) is helpful. Mr. Elster failed to accomplish any meaningful

work on behalf of his clients, made misrepresentations to his clients, and

issued a misleading business card. Mr. Elster had a pattern of engaging in

similar misconduct. This Court emphasized the serious consequences of a

lawyer’s neglect of client matters, stating:

[C]onfidence in, and proper utilization of, the legal system is

adversely affected when a lawyer fails to diligently pursue a legal
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matter entrusted to that lawyer’s care. A failure to do so is a direct

violation of the oath a lawyer takes upon admission to the bar.

Id. at 1188. Additionally, this Court also recognized that an important

aggravating factor was that the pattern of misconduct involved vulnerable

victims. Id. at 1189.

Here, Mr. Faro has, on two occasions, failed to diligently represent and

communicate with his vulnerable clients, who were wholly dependent upon

him to prosecute their patent applications, to the point that their patents were

in jeopardy of being abandoned or were abandoned. In his initial brief, Mr.

Faro tries to justify his carelessness by stating that the “term “abandonment”

is an anachronism that was originally coined more than 50 years ago… The

“abandonment” can simply be reversed by filing a Petition and a

reinstatement fee.” (IB. 10 n.6). Clearly, Mr. Faro does not understand that

putting his client in a position where they must file a petition and pay a

reinstatement fee to continue pursuing their patent is harmful to the client

and avoidable.

Mr. Faro relies on no similar cases to support his position that he

should not be sanctioned at all for his misconduct. In sum, these cases

support the Referee’s recommendation in this case. This Court has the
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ultimate decision in this case, but there is little reason to second guess the

Referee’s recommendation.

In 1970, this Court explained the three purposes of lawyer discipline

in The Florida Bar v. Pahules, 233 So. 2d 130, 132 (Fla. 1970):

1. The judgment must be fair to society, both in terms of protecting

the public from unethical conduct and at the same time not denying the public

the services of a qualified lawyer as a result of undue harshness in imposing

a penalty.

2. The judgment must be fair to the respondent, being sufficient to

punish a breach of ethics and at the same time encourage reformation and

rehabilitation.

3. The judgment must be severe enough to deter others who might

be prone or tempted to become involved in like violations.

A three-year suspension is appropriate to protect society from a lawyer

whose services they do not need for the next three years. Mr. Faro has not

independently handled clients since 2017. (T. 84). A three-year suspension

would not deny the public the services of a qualified lawyer since Mr. Faro is

not independently offering his services. Moreover, the public needs to be

protected from an attorney’s lack of diligence, especially where the attorney’s

clients are typically vulnerable clients. This sanction is needed to give Mr.
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Faro a final chance at rehabilitation despite his advancing years. It will serve

as a deterrent for lawyers who are not diligent, fail to communicate with their

clients, do not abide by their client’s decisions, and fail to protect their client’s

interests.
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CONCLUSION

This Court should accept the Referee’s findings of fact and

recommendations of guilt. It should approve the Referee’s recommendation

for a three-year suspension. The Court should impose the costs

recommended by the Referee.
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