
IN THE SUPREME COURT OF FLORIDA 

 

 

JOSE ANTONIO JIMENEZ, 

 

Appellant, CASE NO. SC18-1247 

 L.T. No. 92-34156-CF 

v. 

 DEATH WARRANT SIGNED 

STATE OF FLORIDA, EXECUTION SCHEDULED FOR 

 AUGUST 14, 2018 AT 6:00 PM 

Appellee. 

___________________________/ 

 

 

STATE’S RESPONSE TO APPLICATION FOR STAY OF EXECUTION 

 

COMES NOW, the State of Florida, by and through the undersigned 

attorneys, and files its Response to Defendant’s request for a stay of execution and 

respectfully requests that the stay be denied. 

A stay of execution is equitable relief and Jimenez has not come close to 

meeting his burden of establishing his entitlement to such relief. Both this Court 

and the United States Supreme Court have held that a defendant must show that he 

has presented substantial grounds for relief from his conviction and sentence in 

order to be entitled to a stay. See Buenoano v. State, 708 So. 2d 941, 953 (Fla. 

1998); Delo v. Stokes, 495 U.S. 320, 321 (1990); Barefoot v. Estelle, 463 U.S. 880, 

895 (1983); Bowersox v. Williams, 517 U.S. 345 (1996). Jimenez has not presented 

any substantial grounds for relief and, indeed, has presented no viable ground for 

relief in this Court. 
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Opposing counsel’s pro forma motion to stay only asserts that more time is 

needed for his arguments to be fully heard and properly considered and that a 

pending case in the United States Supreme Court is applicable to his case. Neither 

is true since neither issue is meritorious. Jimenez filed another successive post-

conviction motion yesterday, based on information in hand-written notes by the 

detectives in the original case. He alleges that the information is novel and support 

Brady
1
  claims. The State has filed its response and the lower court has scheduled a 

hearing tomorrow, August 8, 2018, to hear the motion. The issues within the 

motion will be resolved at that time, allowing Jimenez adequate opportunity to 

litigate and appeal any decision. 

The Brady claims are based upon conjecture and speculative interpretation 

of the notes, instead of the actual contents of said notes allegedly not previously 

disclosed.
2
  One of his claims involves information available only to Jimenez 

regarding if he had a good relationship with the victim and if he had previously 

been in her apartment, clearly neither of which is Brady material. Moreover, even 

the information claimed to be Brady material was not only previously disclosed but 

was also in the majority of instances previously raised and rejected on the merits, 

as well as untimeliness, in Jimenez’s second successive motion for post-conviction 

                     
1
 Brady v. Maryland, 373 U.S. 83 (1963). 
2
 The State does not concede that the notes were not previously disclosed or that 

they were unavailable to the defense. 
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relief, filed in 2005.  See Jimenez v. State, 997 So. 2d 1056 (Fla. 2008), as revised 

on denial of reh'g (Sept. 29, 2008), as revised on denial of reh'g (Dec. 18, 2008).  

As noted by this Court at that time, the standard of review by the trial court is as 

follows:  

This successive rule 3.851 motion was filed on April 28, 2005, which 

is well beyond the one-year time period limitation after the judgment 

and sentence were finalized-on October 30, 1997, when this Court 

affirmed the convictions and sentence on direct appeal. Thus, to be 

reviewed on the merits, each of Jimenez's subclaims must either be 

based on (A) new evidence that would have been unknowable through 

the exercise of due diligence or (B) a fundamental constitutional right 

that should receive retroactive application and that was not established 

before October 30, 1998. See Fla. R.Crim. P. 3.851(d)(2)(A)-(B). To 

be considered timely filed as newly discovered evidence, the 

successive rule 3.851 motion was required to have been filed within 

one year of the date upon which the claim became discoverable 

through due diligence.  

 

Jimenez v. State, at 997 So. 2d 1064 (emphasis added); see also Sireci v. State, 773 

So. 2d 34, 41 (Fla. 2000) (finding claims procedurally barred because they either 

were or could have been raised in prior proceedings and noting that “to the extent 

that Sireci uses a different argument to relitigate the same issue, the claims remain 

procedurally barred.”). None of the information relied upon in the new successive 

post-conviction motion constitutes newly discovered evidence which could not 

have been previously discoverable through due diligence, nor was any information 

suppressed or exculpatory. 
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To establish a Brady violation, the defendant has the burden to show: (1) 

that favorable evidence - either exculpatory or impeaching; (2) was willfully or 

inadvertently suppressed by the State; and (3) because the evidence was material, 

the defendant was prejudiced. Strickler v. Greene, 527 U.S. 263, 281–82 

(1999)(noting that, “strictly speaking, there is never a real “Brady violation” unless 

the nondisclosure was so serious that there is a reasonable probability that the 

suppressed evidence would have produced a different verdict”); Way v. State, 760 

So. 2d 903, 910 (Fla. 2000).  Even assuming, arguendo, Jimenez met the first and 

second prongs of Brady, Jimenez clearly cannot satisfy the materiality/prejudice 

prong. “The mere possibility that an item of undisclosed information might have 

helped the defense, or might have affected the outcome of the trial, does not 

establish ‘materiality’ in the constitutional sense.” United States v. Agurs, 427 U.S. 

97, 109–10 (1976). The various items mentioned as newly discovered Brady 

evidence are obtuse references to notes and were apparently thrown together in a 

belated attempt to foster additional delay in this case.  Nothing contained in that 

material qualifies as favorable “evidence,” much less “materially” favorable 

evidence under Brady because it does not “put the whole case in such a different 

light as to undermine confidence in the verdict.” Cone v. Bell, 556 U.S. 449, 470 

(2009).  Put simply, all of the new Brady allegations raised are so insignificant 

they cannot possibly alter the outcome of Jimenez’s trial. 
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Within one of the Brady claims lurks a factual innocence claim. The State 

notes that Jimenez previously raised factual innocence claims on both direct appeal 

and the second successive 2005 post-conviction proceedings which were rejected 

as follows: 

II. Claim of Factual Innocence 

Additionally, Jimenez asserts that he is factually innocent; thus, the 

convictions and death sentence violate due process.  . . .  

Even if this claim had been properly presented to the trial court, it 

would be without merit. On direct appeal, this Court concluded that 

the evidence did not support the claim that Jimenez was innocent: 

Jimenez next asserts that the evidence was circumstantial and did 

not exclude a reasonable hypothesis of innocence. We disagree. 

Jimenez's fingerprints were found on the inside of the front door. 

This is consistent with the neighbors' testimony that the door was 

pushed shut when they tried to get in to help Minas. Further, 

while the neighbors were blocking the front door, Jimenez was 

seen jumping from the rear balcony next to Minas's, and the 

sliding glass doors leading to her balcony were open. Finally, 

Jimenez told ... Baron that the police wanted to talk to him about 

a stabbing when the police never mentioned a stabbing. They 

told Jimenez they wanted to talk to him about some burglaries. 

We find that the evidence excludes any reasonable hypothesis of 

innocence. 

 

Jimenez v. State at 997 So. 2d 1072. 

Another of the This Brady claim was previously raised in the 2005 

successive motion for post-conviction relief and was rejected as untimely and 

without merit: 

Failure to Disclose Manipulations With Regard to the Jailhouse 

Informant Jeffrey Allen 

Jimenez asserts that the State committed a Brady violation through the 

failure to disclose the manipulations of the jailhouse informant Jeffrey 
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Allen. The State allegedly planted Allen in the jail to acquire evidence 

and implicate Jimenez in the murder of Minas. Additionally, Jimenez 

alleges that despite the fact that the State knew that Allen could not be 

used as a witness during the trial, the State utilized Allen before the 

trial to force the public defender's office to withdraw from 

representing Jimenez due to a conflict of interest (Allen was also 

previously represented by the public defender's office in an unrelated 

case). 

 

This subclaim is procedurally barred. There is no new evidence that 

was unavailable to Jimenez when he filed the amended rule 3.850 

motion. Instead, when Jimenez's trial counsel deposed Detective 

Diecidue on December 13, 1995, he stated that Allen had provided 

him with the confession of Jimenez that he had murdered two females 

which matched the description of the Minas and Debas murders. 

 

 Even without this procedural bar, this subclaim is without merit. The 

fact that the public defender's office was forced to withdraw from 

representing Jimenez is irrelevant with regard to this Brady claim. 

While Jimenez had a constitutional right to counsel during the trial, he 

did not have the right to representation from a particular attorney. 

Thus, Jimenez has not established a basis for relief. 

 

Jimenez v. State, at 997 So. 2d 1071–72 (Fla. 2008).  The instant claim did not 

constitute a Brady violation in 2005  and remains in the same posture today. 

Yet another Brady claim, one involving Sessler and the involvement of the 

Cartel, was again previously raised in the 2005 second successive post-conviction 

proceedings and rejected as untimely and without merit: 

Influence Of Calderon 

Jimenez also asserts that the State committed (1) a Brady violation 

when it failed to disclose information with regard to the influence of 

Calderon and (2) a Giglio
7
 violation when it presented false evidence 

with regard to the influence of Calderon. Jimenez contends that he 

was the victim of a tainted and biased investigation orchestrated by 

Calderon, who was supposedly a known member of a drug cartel. 
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Calderon allegedly wished to retaliate against Jimenez because 

Jimenez had an affair with his girlfriend, Debas, who was 

subsequently also murdered. After the Miami Beach Police 

Department failed to initially charge Jimenez for the death of Debas, 

Calderon decided to conduct his own investigation of Jimenez and 

employed the services of a private investigator named Sessler. When 

Minas was subsequently murdered in North Miami, Sessler provided 

the North Miami Police Department with the findings from the 

investigation concerning Jimenez that he had already conducted for 

Calderon. This allegedly caused the North Miami Police Department, 

which was neither neutral nor detached, to target Jimenez unfairly for 

the murder of Minas. 

 

This subclaim is procedurally barred because it is not based on newly 

discovered evidence. Instead, it had long been common knowledge 

that the North Miami Police Department was given information that 

originated from the investigation orchestrated by Calderon. Jimenez's 

counsel deposed Sessler on July 11, 1996. During this deposition, 

Sessler acknowledged that he had been retained by Calderon for the 

purposes of investigating Debas's death. Additionally, Sessler stated 

that he had investigated whether Jimenez had been involved in the 

death of Debas and the file from this investigation may have been 

given to the North Miami Police Department. Finally, Sessler testified 

that he had prepared reports from this investigation and those reports 

had been disclosed to the State. Further, when Jimenez's trial counsel 

deposed Detective Diecidue on December 13, 1995, he confirmed that 

Sessler had provided him with information concerning Jimenez's 

possible involvement in the death of Debas while the investigation for 

the murder of Minas was ongoing. Thus, Jimenez possessed the 

necessary information to assert this subclaim in the amended rule 

3.850 motion years ago. 

 

Even without this procedural bar, the subclaim is without merit. First, 

the Brady claim is without merit because there could be no prejudice 

to Jimenez. Jimenez has not established a reasonable probability-i.e., a 

probability sufficient to undermine confidence in the outcome-that the 

jury would have reached an alternative verdict had the suppressed 

evidence been disclosed. See Strickler, 527 U.S. at 289, 119 S.Ct. 

1936. If evidence of Calderon's influence had been presented during 

the trial, this would have opened the door to potentially damaging 
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evidence concerning Jimenez's involvement in the death of Debas. 

Thus, there is not a reasonable probability that if this information with 

regard to the influence of Calderon had been disclosed to Jimenez, the 

jury would have reached an alternative verdict. 

 

Jimenez v. State, at 997 So. 2d 1069–70. 

 The claim regarding Anwar Ali was also was raised and rejected as 

untimely and without merit in the 2005 successive post-conviction proceedings:  

Information With Regard To Ali 

Jimenez asserts that (1) the State committed a Brady
4
 violation when 

it failed to disclose information with regard to the cab driver Ali or, 

alternatively, (2) trial counsel was ineffective due to the failure to 

discover this information. The State allegedly failed to properly advise 

Jimenez that Ali had given statements to law enforcement that 

Jimenez was not the man that he had picked up in his cab on the day 

of the murder. The State also allegedly harassed Ali on multiple 

occasions to identify this passenger as Jimenez. Further, Jimenez 

asserts that this information only became available in April 2005 

when postconviction counsel McClain interviewed Ali. Between 

October 1992 and April 2005, Jimenez alleges that Ali was 

unavailable because he did not respond to the multiple subpoenas that 

had been issued by defense counsel to interrogate him in deposition. 

Defense counsel wished to question Ali with regard to statements he 

had allegedly made to the public defender and handwritten notes of 

that public defender, who had been assigned as Jimenez's original trial 

counsel but was later replaced by new counsel. 

This subclaim is procedurally barred. The record establishes that 

Jimenez was aware of this information as early as December 11, 2002, 

when he filed a petition for writ of habeas corpus with this Court. In 

that petition, Jimenez stated that 

[a]ccording to Mr. Ali, the fare that he picked up at the apartment 

complex shortly after 8:00 p.m. was bleeding from the face. Mr. 

Ali was unable to identify Mr. Jimenez as this fare who was 

bleeding from his face. 

(Emphasis supplied.) Whether this information was gathered from 

either the notes of the public defender or some other source, Jimenez 

was already aware of this information as early as December 11, 2002. 
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The successive rule 3.851 motion was not filed within one year of this 

date; thus, this evidence is not newly discovered and does not provide 

a basis to review the merits of this subclaim.
5
 Additionally, Jimenez 

has not established that a fundamental constitutional right, which 

provides a basis for relief under this subclaim (or any other subclaim 

discussed below), was formulated sometime after the convictions and 

sentence became final and should receive retroactive application. 

Even if there were no procedural bar, the subclaim with regard to Ali 

would be without merit. To establish a Brady claim, the defendant 

must demonstrate that (1) favorable evidence, which is either 

exculpatory or impeaching, (2) was willfully or inadvertently 

suppressed by the State, and (3) the defendant was prejudiced because 

the evidence was material. See Strickler v. Greene, 527 U.S. 263, 281-

82, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999); Way v. State, 760 So.2d 

903, 910 (Fla.2000). Here, the trial court correctly found that the first 

prong under Brady was not satisfied because this allegedly suppressed 

information was neither exculpatory nor impeaching. Ali would have 

merely testified that he picked up a person, who stated that he had 

been mugged and was bleeding from the face, approximately sixteen 

blocks from the crime scene and approximately thirty minutes after 

the murder of Minas. This testimony from Ali would not have 

logically connected the person that he picked up in his cab to the 

murder. Also, Jimenez has failed to allege how this testimony from 

Ali would impeach any of the evidence presented by the State during 

the trial. Thus, the record conclusively refutes this subclaim. 

 

Jimenez v. State, at 997 So. 2d 1064–65. Hence, there is no merit to any of 

Jimenez’s current Brady to warrant the granting of a stay. 

 Jimenez’s claim that Bucklew v. Precythe, Case No. 17-8151 (2018), where 

the United States Supreme Court granted certiorari, provides a basis for granting a 

stay is also without merit. In Bucklew a condemned prisoner challenged Missouri’s 

lethal injection method due to his individual and unique medical condition. 

Jimenez contends that the Supreme Court, by directing the parties to address an 
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additional question, indicated that it was likely to “clarify” the defendant’s burden 

in challenging an execution method under the Eighth Amendment as set forth in 

Glossip v. Gross, 576 U. S. ____ (2015). The question from the Supreme Court in 

Bucklew is: “Whether petitioner met his burden under Glossip v. Gross, 576 U. S. 

____ (2015), to prove what procedures would be used to administer his proposed 

alternative method of execution, the severity and duration of pain likely to be 

produced, and how they compare to the State's method of execution.” 

 Bucklew involves the interaction of a specific drug, one not employed in the 

Florida protocol, with a specific individual. The protocol used in Missouri, the 

state involved in that case, is completely different from the one used in Florida. 

The defendant in Bucklew suffers from an unusual medical condition which makes 

many of his blood vessels weak and malformed, often forming tumors on them, 

and making his peripheral veins in his hands and arms compromised. Bucklew’s 

medical expert concluded that, given his medical condition, there was a substantial 

risk that the lethal injection drugs would not properly circulate in his body, leading 

to a long and painful execution. The doctor further opined that there was a 

substantial risk that Bucklew would hemorrhage during the event, leading him to 

choke on his own blood. Bucklew v. Precythe, 883 F.3d 1087, 1090 (8
th

 Cir.), cert. 

granted, 138 S. Ct. 1706, 200 L. Ed. 2d 948 (2018). Thus, the issue before the 

Supreme Court is really a very narrow one involving an individual inmate’s 
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medical condition and its potential effect on his execution. Even with the addition 

of that question, the Bucklew case will not “clarify” any issue in Jimenez’s case. 

Further, it is not the place of a state court to divine what the Supreme Court will do 

based on a question posed in the granting of certiorari. Certainly, there are no 

substantial grounds upon which relief might be granted for this issue.  A stay of 

execution is inappropriate and not warranted. 

More should be, and is, required of a movant to obtain a stay of execution. 

Unless a movant can show “substantial grounds upon which relief might be 

granted” he or she is not entitled to a stay. Chavez v. State, 132 So. 3d 826, 832 

(Fla. 2014) quoting Buenoano, 708 So. 2d at 951. Jimenez has failed to present any 

substantial ground upon which relief might be granted or any other valid reason for 

a stay.  

As this Court is well aware, all warrant litigation proceeds at a fast pace.  

Both parties, as well as the courts that are involved, operate under short time 

frames necessitating long hours.  That it simply the nature of warrant litigation, not 

a reason to stay an execution.    All warrants would be stayed under opposing 

counsel’s logic. Therefore, the application for stay should be denied. 
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WHEREFORE, the State respectfully requests that this Honorable Court 

deny a stay of execution. 

Respectfully submitted, 

PAMELA JO BONDI 

ATTORNEY GENERAL 

 

 /s/ Lisa-Marie Lerner ___ 

LISA-MARIE LERNER 

Assistant Attorney General 

Florida Bar No. 698271 

Office of the Attorney General 

1515 No. Flagler Drive, Ninth Floor 

West Palm Beach, Florida 33401 

Telephone: (561) 268-5203 

lisa-marie.lerner@myfloridalegal.com 

capapp@myfloridalegal.com 

 

/s/ Melissa Roca Shaw    

Assistant Attorney General 

Florida Bar No. 99628 

Office of the Attorney General 

1 SE Third Ave. 

Suite 900 

Miami, Florida 33131 

Melissa.shaw@myfloridalegal.com 

capapp@myfloridalegal.com 

           COUNSEL FOR APPELLEE 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 7
th
 day of August, 2018, I electronically 

filed the foregoing with the Clerk of the Court by using the e-portal filing system 

which will send a notice of electronic filing to the following: Martin J. McClain, 

Esquire, McClain and McDermott, P.A., 141 N.E. 30th Street, Wilton Manors, 

Florida 33334-1064, martymcclain@comcast.net; Abbe Rifkin, Assistant State 

Attorney, at AbbeRifkin@MiamiSAO.com; and Fariba Komeily, Assistant State 

Attorney, at FaribaKomeily@MiamiSAO.com. 

CERTIFICATE OF COMPLIANCE 

 I HEREBY CERTIFY that the instant brief has been prepared with 14 point 

Times New Roman type, a font that is not spaced proportionately on August 7, 

2018. 

/s/ Lisa-Marie Lerner  

STATE OF FLORIDA 
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