
IN THE FLORIDA SUPREME COURT
CASE NO. SC18-1247

JOSE JIMENEZ,

Appellant, DEATH WARRANT SIGNED
EXECUTION SCHEDULED

v. FOR AUGUST 14, 2018

STATE OF FLORIDA,

Appellee.
__________________________/

MOTION FOR STAY OF EXECUTION

COMES NOW, JOSE JIMENEZ, by and through undersigned counsel and respectfully

requests that this Court issue a stay of Mr. Jimenez’s execution which is currently scheduled for

August 14, 2018.  As grounds for his request Mr. Jimenez submits:

1. On July 18, 2018, Mr. Jimenez’s death warrant was signed and his execution was

scheduled for August 14, 2018, a mere twenty-seven days later. As a result, this Court issued a

schedule for under warrant litigation in Mr. Jimenez’s case. This Court said that proceedings in

the circuit court were to be completed by July 31, 2108, and any notices of appeal were to be

filed on August 1, 2018. As a result, the circuit court directed Mr. Jimenez to submit any 3.852

requests by 3:00 pm on July 20. While the circuit court ultimately denied the 3.852 requests, the

North Miami Police Department sent all of its records to the records repository. Because of the

shortness of time, the North Miami Police Department did not review the records to see if they

contained confidential or exempt material. Mr. Jimenez asked the circuit court to grant him

access to those records which were received by the repository on July 25. On July 30, the circuit

court granted Mr. Jimenez’s motion. As a result, the repository gave Mr. Jimenez access to the
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North Miami Police Department’s records late on July 30, which Mr. Jimenez’s counsel then

began reviewing. On July 31, 2018, the circuit court entered orders denying Mr. Jimenez’s Rule

3.800(a) motion and his Rule 3.851 motion. Mr. Jimenez filed his notices of appeal on August 1.

2. Pursuant to this Court’s scheduling order, Mr. Jimenez on August 3 filed his

Initial Brief in the above-entitled appeal of the denial of his consolidated motion for 3.851/3.800

relief was filed in accordance with this Court’s briefing schedule. The Initial Brief included

arguments regarding the constitutionality of Florida’s lethal injection protocol. Mr. Jimenez

specifically cited to and relied upon the United States Supreme Court’s decision to stay the

petitioner’s execution and issue a writ of certiorari in Bucklew v. Precythe, Case No. 17-3052

(2018).

3. After the Initial Brief was filed with this Court, Mr. Jimenez was able to devote

his full attention to reviewing the North Miami Police Department records that the repository

received on July 25, 2018. In his review of the one thousand ten pages of material, he discovered

over 80 pages of material that had not been in the records that the North Miami Police

Department sent to the repository in 1999, and which the repository then provided Mr. Jimenez.

Based upon the records that Mr. Jimenez had not previously known existed and had not

previously had a chance to review, he filed a new Rule 3.851 motion on August 6, 2018, raising a

claim that the newly discovered documents show Giglio/Brady violations which deprived of his

right to a full and fair trial and that the State had failed to comply with Banks v. Dretke, 540 U.S.

668, 695 (2004) (“Our decisions lend no support to the notion that defendants must

scavenge for hints of undisclosed Brady material when the prosecution represents that all

such material has been disclosed.”) (emphasis added).  On August 6, 2018, Mr. Jimenez also
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filed a motion asking for permission to release the previously undisclosed material on which his

3.851 motion is based. A hearing in circuit court on the matter has now been set for 10:00 am on

August 8.

4. As this Court explained when granting a stay of Jerry Correll’s execution, a stay

of execution is warranted when the capital defendant facing execution presents a claim or claims

that demonstrate a significant possibility of relief. See Correll v. State, Case No. SC15-147,

Order Issuing Stay of Execution (February 17, 2015). Because at the time that this Court’s stay of

execution was entered the United States Supreme Court had granted certiorari review in the case

of Glossip v. Gross in order to review Oklahoma’s lethal injection protocol which was virtually

identical to the one at issue in Correll, this Court issue a stay of Mr. Correll’s execution.

5. This Court has before it Mr. Jimenez’s Initial Brief. It demonstrates that on the

arguments contained therein, a significant possibility Mr. Jimenez is entitled to collateral relief

exists. As to his arguments concerning Florida’s lethal injection protocol and the events

occurring in the execution of Eric Branch, the circumstances are nearly identical to those in

Correll v. State which led to this Court’s entry of a stay of Mr. Correll’s execution.

6. Indeed, two of Mr. Jimenez’s arguments are dependent on the resolution of the

issue pending before the U.S. Supreme Court. On March 20, 2018, the U.S. Supreme Court

granted a stay of execution and then granted a writ of certiorari in Bucklew v. Precythe, Case No.

17-3052 (2018). The issues raised in petition that had been filed concerned an as applied

challenge to Missouri’s lethal injection protocol focusing on the particular condemned inmate’s

medical condition. However in April 30, 2018 order that granted certiorari review, the U.S.

Supreme Court granted broadened the issue and directed the parties to brief the following
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question: “Whether petitioner met his burden under Glossip v. Gross, 576 U. S. ____ (2015), to

prove what procedures would be used to administer his proposed alternative method of

execution, the severity and duration of pain likely to be produced, and how they compare to the

State's method of execution.” By directing the briefing of this particular question, the scope of

the issue that the Court had decided to review expanded. In Bucklew, the Supreme Court is now

going to  review the Glossip standard and how it is to be applied. The resolution of the question

that the Court ordered the parties to brief will of necessity address the issue that separated the

parties here in circuit court, i.e. whether the Glossip analysis is a one step analysis as Mr.

Jimenez argued in the circuit court, or a two step analysis as the State advocated.

7. More specifically, the question posed by the U.S. Supreme Court will undoubtedly

clarify the confusion concerning how the Glossip analysis is to be conducted, i.e., whether a

condemned inmate’s alternative method of execution and/or protocol is compared to the existing

method and/or protocol in order to determine if the proposed alternative method carries less risk

and/or less pain (the one-step approach), or whether a condemned inmate must first show a

substantial risk of severe harm, and only if he does, then he must propose an alternative to the

existing method and/or protocol that carries less risk and/or less pain (the two-step approach). 

8. The issue before the U.S. Supreme Court in Bucklew was at issue below an argued

by he parties with Mr. Jimenez taking the position that the analysis was a one-step process and

the State taking the position that the analysis was a two-step process. 

9. Mr. Jimenez submits that in denying his claims relating to Florida’s lethal

injection protocol, the circuit court employed an erroneous analysis and that Bucklew will resolve

the issue in his favor. Accordingly, the standard this Court used when it stayed Mr. Correll’s
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execution is met here.

10. Based upon the U.S. Supreme Court’s stay of execution and directive in Bucklew

that the parties brief whether Bucklew met his burden in showing that the risk of harm was

decreased when his proposed alternative was compared to the State’s existing lethal injection

protocol, it is clear that U.S. Supreme Court is poised to revisit and clarify the analysis to be used

in a challenge to a method of execution. For that reason, a stay of execution would be more than

appropriate in this case just as it was in Correll. See Ford v. State, 168 So. 3d 224 (Fla.

2015)(“However, the United States Supreme Court recently granted certiorari in Warner v.

Gross, 83 2015 WL 302647 (U.S. Jan. 23, 2015), in which the plaintiffs argue that Oklahoma's

three-drug lethal injection protocol using midazolam hydrochloride as the first drug, as Florida

does, is unconstitutional. We issued a stay of execution for Jerry William Correll, a prisoner

under sentence of death who had an active death warrant in Florida, based on the Supreme

Court's grant of certiorari. See Florida v. Correll, 2015 WL 787038 (U.S. Feb. 25, 2015)”).1 As it

did in Correll v. State, Case No. SC15-147, this Court should issue a stay of execution while the

U.S. Supreme Court considers Bucklew.

WHEREFORE, Mr. Jimenez respectfully requests that this Court issue an order staying

his execution so that his claims for relief can be fully and properly briefed and considered

without the exigencies that accompany a pending execution date.        

1Recently, in Jordan et al v. Fisher et al, Southern District of Mississippi Case No.
3:15-cv-00295-HTW-LRA, a trial on Mississippi’s current lethal injection protocol was
scheduled to commence on August 27, 2018. However, the parties in this case agreed that, as to
the question the U.S. Supreme Court directed the parties in Bucklew address, the trial be
indefinitely continued. The parties averred that the question concerned “one 
of the most heavily contested issues that the Court will be required to decide.” The same is true
concerning the arguments presented by Mr. Jimenez. 
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Respectfully submitted,

/s/ Martin J. McClain        
MARTIN J. MCCLAIN

Fla. Bar No. 0754773
McClain & McDermott, P.A.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the motion has been furnished by electronic

mail to Lisa-Marie Lerner, Assistant Attorney General, on this 7th day of August, 2018.

/s/ Martin J. McClain      
MARTIN J. MCCLAIN
Fla. Bar No. 0754773

LINDA MCDERMOTT
Fla. Bar No. 0102857

McClain & McDermott, P.A.
Attorneys at Law
141 N.E. 30th Street
Wilton Manors, Florida 33334
Telephone: (305) 984-8344

COUNSEL FOR APPELLANT
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