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PRELIMINARY STATEMENT

Petitioner, State Attorney' s Office of the 17th

Circuit was an intervenor in the in the Circuit Court of the

Seventeenth Judicial Circuit in and for Broward County, Florida,

and the Appellant before the Fourth District Court of Appeal.

Appellees Cable News Network and other media outlets were

petitioners or intervenors in the Circuit Court of the Seventeenth

Judicial Circuit in and for Broward County, Florida. In the brief,

the parties will be referred to as they appear before this

Honorable Court of Appeal.

STATEMENT OF THE CASE AND FACTS

In the case before the Fourth District Court of Appeal, the

Court affirmed the Order of the Circuit Court directing the

disclosure of video footage as public records over the objection of

the Petitioner, that the video footage constituted active criminal

investigative information and was exempt from disclosure under the

Public Records Act, and over the objections of the Broward County

School Board, based on the security plan exemption to the Public

Records Act. The videos involved were excerpts of exterior video

surveillance of the 1200 Building at Marjory Stoneman Douglas High

School recorded contemporaneous to the time immediately before,

during and after the horrific mass killing occurring on February

14, 2018. These videos were obtained by law enforcement pursuant to
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a validly obtained and legally executed search warrant for evidence

regarding the incident. The suspect was apprehended the same day of

the shootings. The grand jury in Broward County indicted the

criminal defendant, Nikolas Cruz, on 17 counts of murder in the

first degree, and 17 counts of attempted murder in the first

degree. He is currently being prosecuted by the Office of the

State Attorney, Seventeenth Judicial Circuit, in and for Broward

County, Florida, Petitioner herein. It is significant to note that

the defendant has only asked for limited discovery, specifically

omitting from his discovery demand any images, photographs, and

video recordings depicting the victims and the shooting itself.

In its July 25, 2018 ruling, the Fourth District Court of

Appeal held that the active criminal investigative information

exemption did not apply to the video surveillance footage, the

Court noted that the video surveillance/records "were not compiled

by a criminal justice agency in the course of conducting a criminal

investigation" (opinion at page 9). Additionally, the Court applied

the "tipsy coachman" doctrine, based on the fact that the Circuit

Court did not use the same reasoning in its opinion (opinion at

page 9) . Additionally, the Fourth District Court of Appeal affirmed

the Order of the Circuit Court, rejecting the exemption claimed by

the School Board of Broward County, finding that the "good cause"

exception to the exemption applied. Petitioner filed a motion to

recall the mandate on July 26, 2018, which was denied on the same
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date. A motion to certify question of great public importance

requested by the School Board was also denied by the Fourth

District Court of Appeal on August 3, 2018. Petitioner filed a

notice to invoke discretionary jurisdiction on July 27, 2018. Stays

of proceeding were granted by this Honorable Court on July 30, 2018

and August 8, 2018, the latter of which stayed proceedings pending

litigation of the jurisdictional briefs.

ARGUMENT

A. THE OPINION OF THE FOURTH DISTRICT COURT OF APPEAL

DIRECTLY ADDRESSES THE VALIDITY OF ARTICLE I, SECTION 23 OF

THE FLORIDA CONSTITUTION AND SECTIONS 119.011 AND

119 . 071 (2) ( c) 1 , FLORIDA STATUTES AND INCORRECTLY INTERPRETS

FLORIDA LAW

The opinion of the Fourth District Court of Appeal is within

the jurisdiction of the Supreme Court pursuant to Florida

Constitution Article V, section 3 and Florida Rule of Appellate

Procedure 9.030(a) (2) (A) (ii), as the opinion directly addresses the

validity of Article I, Section 23 of the Florida Constitution and

Florida Statutes Sections 119.011 and 119.071(2) (c)1 pertaining to

public records.

Criminal investigative information is information with

respect to an identifiable person or group of persons compiled by a

criminal justice agency in the course of conducting a criminal
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investigation of a specific act or omission, including, but not

limited to, information derived from laboratory tests, reports of

investigators or informants, or any type of surveillance. F.S. §

119.011(3) (b). Such information is active as long as it is related

to an ongoing investigation which is continuing with a reasonable,

good faith anticipation of securing an arrest or prosecution in the

foreseeable future, and extends to pending prosecutions or appeals.

F.S. § 119.011(3) (d). Although the opinion quotes the above

definition, it totally misinterprets and ignores the application of

that statute within the framework of the facts in this matter.

Specifically, the decision ignores the undisputed fact that the

video surveillance in question was obtained pursuant to a validly

obtained and legally executed search warrant. The surveillance

video was obtained as part of the investigation into the shootings

by a criminal justice agency. Evidence regarding the shooting was

being compiled by the criminal justice agencies as they actively

investigated the case. As such the surveillance video at issue

constituted active criminal investigative information compiled by a

criminal justice agency and meets the criteria of the exemption

claimed by Petitioner. The decision of the Court ignores that a

criminal justice agency may compile records and evidence in

preparation for purposes of criminal prosecution. The decision

opens the floodgates to the release of additional surveillance

videos, not requested in discovery, based on the reasoning that the
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videos were not compiled by a criminal justice agency and thus do

not constitute active criminal investigative information. The

defendant has only asked for limited discovery, specifically

omitting from his discovery demand any images, photographs, and

video recordings depicting the victims and the shooting itself. The

decision exposes the graphic videos of the shooting and slaughter

of innocent children during the massacre at Marjory Stoneman

Douglas High School on February 14, 2018 to public disclosure under

Chapter 119, where that evidence has not been demanded in discovery

for obvious strategic reasons, including sensitivity to the victims

and their families. The opinion directly impacts and addresses the

validity of Article I, Section 23 of the Florida Constitution and

Florida Statutes Sections 119.011 and 119.071(2)(c)1 pertaining to

public records.

B. THE OPINION OF THE FOURTH DISTRICT COURT OF APPEAL AFFECTS

A CLASS OF CONSTITUTIONAL OFFICERS , SPECIFICALLY THE STATE

ATTORNEY, AS FOUND IN ARTICLE V, SECTION 17, FLORIDA

CONSTITUTION; CHAPTER 27, FLORIDA STATUTES AND VIOLATES FLORIDA

CONSTITUTION ARTICLE II, SECTION 3, SEPERATION OF POWERS

The opinion expressly affects a class of constitutional

officers, pursuant to Florida Constitution Article V, section 3 and

Florida Rules of Appellate Procedure 9.030(a) (2) (A) (iii),

specifically the State Attorney as defined in Article V, section 17
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of the Florida Constitution, pursuant to Florida Constitution,

Article II, section 3 as a violation of the separation of powers;

Florida Statutes chapter 27 and the exclusive powers of the State

Attorney as to whether and how to prosecute cases; and Florida

Statutes § 119.011(3)(c)5; § 119.071(2)(c)1.

The Fourth District Court of Appeal relied on Tribune Company

v. Cannella, 438 So.2d 516 (Fla. 2d DCA 1983) quashed on other

grounds, 458 So.2d 1075 (Fla. 1984) and advisory opinions of the

Attorney General' s Office in applying the "tipsy coachman"

analysis, finding that the surveillance video was information

compiled by one agency, and transferred to a criminal justice

agency. The term "compiled by a criminal justice agency" in the

op1nlon is misapplied, and completely misinterprets the words

"compiled by" in the Public Records Act. The facts herein are

distinguishable from Cannella because the evidence at issue is

directly related to the investigation of the shooting at Marjory

Stoneman Douglas High School in that it is a recording of

activities occurring at the time of the crime itself. Additionally,

this case differs from Cannella, because the personnel record

sought in Cannella existed in advance of the investigation, while

the video recordings at issue in this matter were contemporaneous

to the crime as it was taking place. Based on the facts of this

case, the School Board did not simply transfer the information to

the State Attorney or to law enforcement, but surrendered the video
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surveillance pursuant to a legally executed search warrant.

It has long been held that the State Attorney has the

executive function in deciding whether and how to prosecute a case.

State v. Bloom, 497 So.2d 2 (Fla. 1986); State v. Cain, 381 So.2d

1361 (Fla. 1980). Article I, section 24(a) of the Florida

Constitution allows every person the right to inspect or copy any

record, with the exception of those records which are subject to

exemption. Despite the fact that there is an active criminal

investigation of the criminal acts committed by the criminal

defendant, by applying Cannella to the case at bar, the Fourth

District Court of Appeal stripped the active criminal investigative

information exemption, and the ability of the State Attorney to

exercise the exemption for information that a criminal justice

agency has compiled during the course of its own criminal

investigation. The opinion interferes with the function of the

State Attorney, its ability to conduct investigations and pursue

prosecution because now information can be and will be prematurely

released, simply because the crime was committed on the property of

a public agency, and recorded on equipment owned by that public

agency. Exacerbating the effect of the opinion is the fact that the

criminal defendant has not requested the videos at issue in

discovery in the underlying criminal matter.
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C. THE DECISION OF THE FOURTH DISTRICT COURT OF APPEAL

INTERFERES WITH AND MISAPPLIES THE STATUTORY EXEMPTION TO

MAINTAIN THE SAFETY AND SECURITY OF PUBLIC BUILDINGS,

ARTICLE I SECTION 24, FLORIDA CONSTITUTION

Finally, the decision is within the jurisdiction of the

Supreme Court pursuant to Florida Constitution Article V, section 3

and Florida Rule of Appellate Procedure 9.030(a) (2) (A) (ii), as the

opinion obviates the statutory exemption in place to maintain

safety and security of public buildings, as noted in Article I,

section 24 of the Florida Constitution, and Florida Statutes §

119. 011, 119. 071 ( 3) ( a) , and 281. 301 (1) . Even if this Court were to

agree with the Fourth District Court of Appeal that the criminal

investigative information exemption would not apply, any public

records request would still be exempt under the security

surveillance exemption, as noted by the School Board of Broward

County. Although the Fourth District Court of Appeal found that the

exemption was established, the majority opinion found that the good

cause exception existed. In a dissent, Judge Conner found that

there was insufficient substantial competent evidence to support

the conclusion that release of the videos would minimally reveal

information relating to the security system. For the reasons cited

in the dissent by Judge Conner, jurisdiction should be accepted.
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CONCLUSION

Based on the foregoing reasons and authorities, Petitioner

respectfully requests this Honorable Court exercise its

jurisdiction in this case.

Respectfully Submitted,

MICHAEL J. SATZ
State Attorney

By: /s Joel Silvershein
JOEL SILVERSHEIN
Assistant State Attorney
Attorney for the Appellant
State Attorney's Office of the
17" Judicial Circuit
Florida Bar #608092
Room 07130
201 S.E. 6th Street
Fort Lauderdale, Florida 33301
Telephone: (954)831-7913
courtdocs@sao17.state.fl.us
jsilvershein@sao17.state.fl.us
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