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INTRODUCTION AND SUMMARY OF ARGUMENT 

 

Only last month, the Petitioner asked this Court to exercise its “all writs” 

authority for what he claimed was a limited purpose: to “maintain the status quo” 

and to avoid “irreparable harm” by ensuring that the judicial vacancy at issue was 

not filled by gubernatorial appointment during the pendency of this litigation. This 

Court agreed, and issued a constitutional writ effectively reinstating the circuit 

court’s preliminary injunction. At the time, the parties had not yet completed 

briefing in the district court. 

After receiving an adverse ruling from the First District, the Petitioner now 

asks this Court to stay the district court’s mandate. Although he characterizes this 

request as a modest undertaking to preserve the status quo, the facts are starkly to 

the contrary. The stay requested by the Petitioner would not maintain the status 

quo between the parties. Instead, it would maintain the trial court’s preliminary 

injunction order, clearing a path for the Petitioner’s certification as the “elected” 

successor to Judge Foster in the Fourth Judicial Circuit, Group 6, notwithstanding 

both the pendency of this proceeding and the First District’s determination that the 

trial court erred as a matter of law in granting injunctive relief. A stay of the 

mandate would therefore threaten irreparable harm to the interests of the Governor 

and his intended appointee to the Fourth Judicial Circuit, Judge Lester Bass. On 

this basis alone, the Motion to Stay should be denied. 
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In addition to considerations related to the balance of harms, the Petitioner’s 

Motion fails to establish either: 1) a likelihood that this Court will exercise its 

discretionary jurisdiction to review the First District’s decision; or 2) that the 

Petitioner has an ultimate likelihood of success on the merits. In both his Motion to 

Stay and his Jurisdictional Brief, the Petitioner mischaracterizes the issues actually 

addressed by the First District’s opinion in Scott v. Trotti, Case No. 1D18-2387 

(Fla. 1st DCA July 26, 2018) (“Trotti II”). Far from reaching the merits of any 

constitutional determination, the court’s opinion below simply affirmed the 

unremarkable principle that, in resolving cases, Florida’s trial courts are required to 

follow the binding precedents of Florida’s appellate courts. Because this holding is 

correct—almost self-evidently so—the Petitioner’s Motion to Stay also fails to 

demonstrate an ultimately likelihood of success on the merits. The Motion to Stay 

should therefore be denied. 

STANDARD OF REVIEW 

When evaluating a motion for stay pending review, courts consider factors 

including “the likelihood that jurisdiction will be accepted by the Supreme Court, 

the likelihood of ultimate success on the merits, the likelihood of harm if no stay is 

granted and the remediable quality of any such harm.” See State ex rel. Price v. 

McCord, 380 So. 2d 1037, 1038 n.3 (Fla. 1980) (quoting committee notes to 

Florida Rule of Appellate Procedure 9.120). Where the moving party does not 
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establish these elements, the request for stay should be denied. See, e.g., Oliveira v. 

State, 765 So. 2d 90, 92 (Fla. 4th DCA 2000) (denying motion for stay pending 

discretionary review in Florida Supreme Court where movant failed to demonstrate 

a likelihood that the court will accept jurisdiction or of ultimate success on the 

merits).   

ARGUMENT 

Both Florida Rule of Appellate Procedure 9.310(a) and this Court’s 

precedent dictate that parties should file a request for stay pending review in the 

district courts. See, e.g., Fla. R. App. Pro. 9.310(a) (providing that “a party seeking 

to stay a final or non-final order pending review shall file a motion in the lower 

tribunal”) (emphasis added); State v. Roberts, 661 So. 2d 821, 822 (Fla. 1995) 

(“Generally speaking, this Court prefers that the motion for stay be filed in the 

district court of appeal…”). Instead of requesting that the First District stay the 

issuance of its own mandate (or seeking other relief from the First District that 

would have the effect of staying the mandate), the Petitioner once again seeks 

immediate intervention from this Court. 

If this Court chooses to overlook these procedural irregularities, the Motion 

to Stay should be denied on the merits for at least three reasons: 1) Petitioner 

cannot demonstrate a likelihood this Court will exercise discretionary jurisdiction; 

2) Petitioner cannot demonstrate a likelihood this Court will reverse the First 
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District’s decision; and 3) the balance of harms weighs in favor of denying 

Petitioner’s request for a stay of the mandate. 

I. The Petitioner has not demonstrated that this Court is likely to 

exercise discretionary jurisdiction. 

 

First, the Motion to Stay should be denied because it fails to demonstrate 

that this Court is likely to exercise its discretionary jurisdiction to review the First 

District’s opinion. The Petitioner seeks to invoke this Court’s discretionary 

jurisdiction on three separate grounds, arguing that the First District’s decision: (1) 

expressly and directly conflicts with this Court’s opinion in Spector v. Glisson, 305 

So. 2d 777 (Fla. 1974); (2) expressly and directly construes a provision of Florida 

Constitution; and (3) expressly affects a class of constitutional officers. However, 

the First District’s decision does none of those things. Instead, the decision simply 

affirms a wholly unremarkable principle: in resolving cases, Florida’s trial courts 

are required to follow the binding precedents of Florida’s appellate courts. 

A review of the First District’s opinion below in Scott v. Trotti, Case No. 

1D18-2387 (Fla. 1st DCA July 26, 2018) (“Trotti II”), confirms this to be the case. 

In reversing the circuit court’s order granting preliminary injunctive relief, the First 

District held that the Petitioner “did not establish a substantial likelihood of 

success on the merits” before the trial court. Trotti II, slip op. at 4. When 

explaining its holding, the First District stated it was “error” for the circuit court to 

align itself with non-binding unpublished concurring opinions instead of the First 
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District’s previously issued binding opinion in Trotti I. Id. at 4-5. The First District 

further held that the circuit court “was required to follow” its prior opinion in 

Trotti v. Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014) (“Trotti I”), which was 

“directly on point.” Trotti II, slip op. at 6; see also id. (“Because this Court had 

already spoken to the issue, the circuit court erred as a matter of law in failing to 

follow Trotti I”). And the First District ultimately concluded its analysis by holding 

that “the circuit court erred as a matter of law in failing to follow binding 

precedent.” Id. at 8. 

 Certainly, the First District explained why the result of this case was no 

different than the result of its decision against the Petitioner four years ago in 

Trotti I. In doing so, however, the opinion below does not break new ground. 

Instead, the First District simply rejected the trial court’s determination that—when 

presented with facts indistinguishable from those in Trotti I—the trial court was 

somehow compelled to follow the approach of two concurring opinions in Pincket 

v. Detzner, 2016 WL 3127704 (Fla. 2016), rather than the binding precedent in 

Trotti I. Thus, the First District did not expressly construe the state constitution, 

because it did not undertake “to explain, define, or otherwise eliminate existing 

doubts arising from [its] language or terms.” Cf. Ogle v. Pepin, 273 So. 2d 391, 

392 (Fla. 1973); and State v. Lyons, 293 So. 2d 391, 393 (Fla. 1974) (finding 

“[m]isapplication of settled constitutional doctrine” does not “amount[] to a 
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construction of the constitution”). Nor did the First District, by affirming the 

bedrock principle of jurisprudence that trial courts must follow binding precedent 

of appellate courts, render an opinion that “[d]irectly and . . . [e]xclusively affect[s] 

the duties, powers, validity, formation, termination or regulation of a particular 

class of constitutional or state officers.” Cf. Spradley v. State, 293 So. 2d 697, 701–

702 (Fla. 1974). And the First District’s decision, by restating the fundamental 

concept that appellate court decisions bind lower courts, does not conflict with 

Spector, a decision of this Court that did not address that issue. 

 To be sure, the First District’s decision four years ago in Trotti I may have 

provided a basis for discretionary review on one or more of the grounds now urged 

by the Petitioner. But the First District’s opinion in Trotti II is based upon entirely 

different legal grounds and does not present the same jurisdictional basis for 

discretionary review in this Court. The Petitioner’s Motion to Stay, filed in haste 

the same day the opinion issued, relies entirely on what he apparently expected the 

First District’s opinion to address rather than on a careful analysis of the opinion 

actually issued by the district court.  

Because the First District correctly instructed the circuit court that it is 

obliged to follow binding opinions from appellate courts, the opinion does not 

provide a basis for discretionary review on any of the grounds urged by the 
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Petitioner. The Motion to Stay should be denied because it fails to demonstrate that 

this Court is likely to exercise its discretionary jurisdiction. 

II. The Petitioner has not demonstrated a likelihood of ultimate 

success on the merits. 

 

Second, Petitioner cannot establish a likelihood of ultimate success on the 

merits of this appeal because the First District was correct – circuit courts are 

required to follow decisions of appellate courts. See, e.g., Pardo v. State, 596 So. 

2d 665, 666 (Fla. 1992) (district court decisions are binding on trial courts); Wood 

v. Fraser, 677 So. 2d 15, 19 (Fla. 2d DCA 1996) (“Although they are free to 

express their disagreement with decisions of higher courts, trial courts are not free 

to disregard them in the adjudicatory process.”) (citing Hernandez v. Garwood, 

390 So. 2d 357, 359 (Fla. 1980)).  

Although this Court is familiar with the facts, it is prudent to reiterate the 

question presented to the circuit court: whether the Petitioner was entitled to 

preliminary injunctive relief through a demonstration of a substantial likelihood of 

success of the merits. While the trial court recognized that the circumstances 

presented by this case had been addressed by higher courts, the circuit judge 

mistakenly believed that he was required to follow the concurring opinions from 

this Court in Pincket rather than the First District’s binding precedent in Trotti I. 

As the First District noted, this was error because the individual views of justices 

in unpublished concurring opinions did not overrule the First District’s decision in 
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Trotti I. Trotti II, slip op. at 7; see also Miller v. State, 980 So. 2d 1092, 1094 (Fla. 

2d DCA 2008) (stating concurring opinions are not precedent and “[o]nly the 

written, majority opinion of an appellate court has precedential value”); Gawker 

Media, LLC v. Bollea, 170 So. 3d 125, 133 (Fla. 2d DCA 2015) (recognizing 

unpublished opinions have no precedential value) (citing Citizens Prop. Ins. Corp. 

v. Ashe, 50 So. 3d 645, 651 n.3 (Fla. 1st DCA 2010)). 

 For obvious reasons, the Petitioner disagrees with the First District’s 

decision adverse to him four years ago in Trotti I. The circuit court similarly 

expressed its disagreement with Trotti I. And the concurring opinions in Pincket 

strongly suggest that at least three current members of this Court also disagree with 

the First District’s analysis in Trotti I. Setting aside the specific underlying case, 

however, this Court should not countenance a circuit court’s disregard of binding 

precedent. The First District’s decision below correctly instructs the trial court to 

apply binding precedent when ruling on the merits of the Petitioner’s underlying 

complaint. The Motion to Stay should be denied because the Petitioner cannot 

demonstrate either that the First District erred or that he will prevail on the merits 

if this Court were to exercise discretionary review of the First District’s decision. 

III. The balance of harms weighs against a stay of the First District’s 

mandate. 

 

Finally, the balance of harms weighs against a stay of the First District’s 

mandate. The Petitioner claims that a stay of the mandate will simply “maintain the 
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status quo” by precluding the Governor from making an appointment to fill the 

judicial vacancy. Mot. at 2. Not so. The Petitioner’s argument does not even 

address the legal harm to the interests of the Governor, the Governor’s intended 

appointee, and the residents of the Fourth Judicial Circuit that would occur if this 

Court grants the Motion to Stay and clears a path for the Petitioner to be certified 

as the elected successor to Judge Foster in the Fourth Judicial Circuit, Group 6, 

during the pendency of this proceeding. The Motion should be denied. 

Specifically, the trial court’s preliminary injunction—the preliminary 

injunction reversed by the First District below, that the Petitioner now asks this 

Court to maintain in effect indefinitely—does not merely hold vacant the seat 

currently held by Judge Foster. Instead, the preliminary injunction affirmatively 

requires the Secretary of State to recognize the Petitioner as a qualified and 

unopposed candidate for election to the office of circuit judge in Group 6 of the 

Fourth Judicial Circuit. Under Florida’s Election Code, the name of an unopposed 

candidate for the office of circuit judge “shall not appear on any ballot” and the 

candidate “shall be deemed to have voted for himself or herself at the general 

election.” § 105.051(1)(a), Fla. Stat.  

If this Court issues a stay of the First District’s mandate, the Petitioner will 

no doubt argue in short order that he is entitled to have his “election” as circuit 

judge certified notwithstanding the pendency of this proceeding. The Governor 
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will then be irreparably harmed through the denial of the exercise of his 

constitutional right to fill vacancies in the office of circuit court judge. And the 

voters of the Fourth Judicial Circuit will be harmed, as they will have no 

opportunity to vote on the successor to Judge Foster for the duration of the 

Petitioner’s six-year term.  

The Petitioner also fails to consider the harm to the interests of the 

Governor’s intended appointee that would occur should this Court issue a stay and 

allow the Petitioner to be certified as the successor to Judge Foster during the 

pendency of this proceeding. As noted in the Motion to Stay, Governor Scott has 

announced his intent to appoint Duval County Judge Lester Bass to fill the vacancy 

on the Fourth Judicial Circuit Court. See Press Release, Executive Office of the 

Governor, Gov. Scott Announces Intent to Appoint Judge Lester Bass to the Fourth 

Judicial Circuit (July 26, 2018), available at 

https://www.flgov.com/2018/07/26/gov-scott-announces-intent-to-appoint-judge-

lester-bass-to-the-fourth-judicial-circuit-court  

The Fourth Circuit Judicial Nominating Commission nominated Judge Bass 

after four years of service on the county court. Id. Judge Bass previously served for 

eleven years as a General Magistrate and Hearing Officer in the Fourth Judicial 

Circuit, and has also served as an Assistant Public Defender, Assistant State 

Attorney, and as an attorney with Jacksonville Area Legal Aid. Id. He has been 
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acknowledged by the press for having “one of the widest ranges of experience of 

any judge” and has been publicly lauded by members of the local bar for his 

intelligence, temperament, knowledge, preparation, and courtesy to litigants.1 As 

Governor Scott stated upon the announcement of his intent to appoint Judge Bass: 

Throughout his career, Judge Bass has demonstrated a 

commitment to his community and to public service. His 

service on the County Court has reflected the values we 

should expect from the judiciary: integrity, a tireless work 

ethic, respect for the rule of law, and an unwavering belief 

in equal justice under the law. I am confident that Judge 

Bass will continue to serve families in the Fourth Judicial 

Circuit with distinction. 

 

Id. A stay of the First District’s mandate would clear the Petitioner’s path to be 

certified as the successor to Judge Foster during the pendency of this proceeding 

notwithstanding longstanding and controlling precedent confirming that the Florida 

Constitution grants the governor the power to fill vacancies in the office of circuit 

court judge. Should that occur, the Governor would be deprived of his 

constitutional right to appoint Judge Bass to fill the vacancy on the Fourth Judicial 

Circuit. And Judge Bass’s interests would also be harmed, as he would be denied 

the opportunity that the constitution affords him to be appointed to fill the vacancy 

                                                 
1 See Pantazi, Andrew, Gov. Scott Names Former Public Defender, Prosecutor as 

Circuit Judge, The Fla. Times-Union July 28, 2018, available at 

http://www.jacksonville.com/news/20180727/gov-scott-names-former-public-

defender-prosecutor-as-circuit-judge (accessed August 3, 2018). 
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in the office of circuit court judge caused by Judge Foster’s resignation. None of 

these interests are addressed in the Petitioner’s Motion to Stay. 

When considering the harm to the interests of the Governor, to his intended 

appointee, Judge Bass, and to the citizens of the Fourth Circuit, weighed against 

the Petitioner’s exclusively personal interest in obtaining the position of circuit 

judge, the balance weighs heavily in favor of denying the Motion to Stay.  

Finally, to the extent the Petitioner claims that a gubernatorial appointment 

of Judge Bass to the Fourth Judicial Circuit will deprive this Court of “an 

opportunity to meaningfully resolve the issue” presented by this case, Motion at 2, 

that fear is unfounded. If this Court denies the Motion to Stay, and subsequently 

accepts discretionary jurisdiction to review the First District’s decision, the 

Respondents will not seek to have this case dismissed as moot as a result of the 

Governor’s appointment of Judge Bass. Instead, under those circumstances, the 

Respondents commit to this Court their agreement to brief and argue the case 

notwithstanding its mootness on the grounds that the issues presented are capable 

of repetition while evading review. See, e.g., N.W. v. State, 767 So. 2d 446, 447 n.2 

(Fla. 2000) (retaining jurisdiction despite mootness where controversy capable of 

repetition, yet evading review). 

CONCLUSION 

 The Petitioner’s Emergency Motion to Stay should be denied.  
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